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PREFACE 


TO 


THIS  TWENTY-THIRD  EDITION. 


Ik  engaging  to  revise  this  important  work,  the 
Editor  was  aware  of  the  difficulties  he  should  have 
to  encounter.  His  inducements  to  the  undertaking 
were  various.  Though  actively  engaged  in  the  dis- 
charge of  the  duties  of  a  magistrate,  public  as  well 
as  private,  he  had  leisure  for  the  employment;  — *  he 
had  ever  held  the  Book  in  high  estimation,  as  an  im« 
portant  aid  to  the  due  administration  of  justice; 
—had  enjoyed  the  opportunity  of  acquiring  some 
practical  knowledge  of  the  multifarious  subjects 
which  it  contains,  together  with  their  import,  ap- 
plication, and  relative  bearings;  and  though  fully 
sensible  of  the  ability  of  the  two  preceding  Editors^ 
he  had  contemplated  with  veiy  serious  alarm  the 
overwhelming  accumulation  of  matter  in  the  last 
two  publications,  and  felt  most  desirous  of  pre- 
venting, if  possible,  a  further  extension  of  so  seri- 
ous an  evil.  Such  were  his  motives  for  imposing 
upon  himself  a  task  oi  which  the  toil,  irksomeness, 
and  complexity,  will  be  best  appreciated  by  those 
who  are  most  familiar  with  the  great  variety  of 
subjects  here  brought  together.  That  his  readers 
inay  the  better  judge  of  the  nature  of  his  views, 
and  of  the  probability  of  his  satisfying  public  expect- 
ation, he  deems  it  right  to  state  explicitly  the  plan 
and  principle  on  which  he  has  proceeded. 

A  S 
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Desirous  of  promoting  as  far  as  possible  the  ori' 
ginal  intention  of  Dr.  Burn  himself,  which  was  that 
of  supplying  the  justice  of  the  peace  and  parish- 
officer  with  as  much  law  as  is  necessary  for  the 
execution  of  their  respective  offices,  he  proposed  to 
goveni  himself  By  the  following  regulations  : 

1.  To  exclude  superfluous  mattery  to  compress 
wherever  compression  was  found  practicable;  and 
to  add  only  where  addition  appeared  indispensably 
necessary. 

2.  To  supply  the  deficiency  of  practical  forms  of 
proceeding. 

S.  To  correct  the  tra,nscripts  of  the  acts  of  par- 
liamenty  by  a  careful  comparison  with  the  acts  them- 
selves ;  audi  in  all  abridgments  of  them,  to  retain 
their  identical  words  as  nearly  as  possible. 

4.  To  revise,  correct,  and  bring  down  to  the  latest 
period  every  title  in  the  work;  to  examine  and 
verify  the  references ;  and  to  add  many  important 
MS.  cases,  the  authority  and  accuracy  of  which  may 
be  relied  upon. 

Whatever  judgment  may  be  formed  of  the  value 
of  his  labours,  the  Editor  begs  leave  to  assure  his 
readers,  that  he  has  spared  no  pains  to  render  a  work 
justly  styled  <^  venerable  and  classical,''  as  useful  as 
possible  to  those  liberal  and  independent  gentlemen 
to  whom  the  country  at  large  is  so  much  obliged 
for  gratuitously  taking  upon  themselves  the  arduous 
and  irksome,  though,  too  often,  thankless,  office  of  a 
justice  of  the  peace. 

The  Editor  gladly  seizes  this  opportunity  of  offer- 
ing his  sincere  thanks  to  his  friends  for  much  valu- 
able assistance  received  during  his  progress  through 
the  work. 

In  the  first  place,  he  trusts  he  may  be  permitted 
to  indulge  in  the  expression  of  his  heartfelt  acknow- 
ledgements   to  the  magistrates  of  the   county  of 
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Sts^rdy  by  whose  cordial  and  able  co-operation  he 
has  been  assisted  in  discharging  the  important  duties 
of  the  office  to  which  their  partiality  had  elected 
him,  and  in  enlarging  the  rphere  of  his  practical 
knowledge  of  the  subject. 

He  is  also  particularly  indebted  to  the  late  Lord 
Chief  Baron  of  His  Majesty's  Court  of  Exchequer, 
the  Right  Hon.  Sir  Archibald  Macdonald,  Baronet ; 
to  the  Hon.  Mr.  Baron  Graham :  and  to  the  Hon. 
Mr.  Justice  Bayley;  for  the  perusal  of,  many  in- 
teresting MS.  crown  cases,  and  for  the  kindness 
with  which  their  communications  have  uniformly 
been  made. 

To  Edward  John  Littleton,  Esq.  M.P. ;  to  Edward 
Stracey,  Esq.  j  to  W.  W.  Cams  Wilson,  Esq. ;  to 
William  Keen,  Esq.  deputy  clerk  of  the  peace  for 
the  county  of  Stafford,  the  Editor  is  highly  obliged 
for  various  judicious  hints  and  suggestions  for  the 
improvement  of  the  work :  and  to  that  very  active, 
enlightened  and  accurate  magistrate  for  the  county 
of  Essex,  the  Rev.  John  Oldham,  he  is  under  the 
deepest  obligations,  for  his  superintendence  of  the 
whole  work,  as  well  in  MS.  as  in  its  progress 
through  the  press. 

BaocTON, 
September,  1820. 
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PREFACE 

TO 

THE  FIRST  EDITION, 


The  Author  proposeth  in  tiiiis  book  to  render  the 
laws  relating  to  the  subjects  it  treats  of;  a  litUe  more 
intelligible  than  hath  hitherto  been  done. 

The  method  he  makes  use  of  is  various. 

The  first  thing  r^arded  is  the  order  of  time. 
Thus,  in  the  poor  laws :  first  is  set  forth  the  appoint* 
ment  of  overseers  ;  next  the  several  branches  ot  their 
duty,  in  finding  settlements  for  the  poor in  re- 
moving them  to  such  settlements  -— ~  in  making 
rates  tor  their  relief——  in  relieving  and  otherwise 
ordering  them         ■  and,  last  of  all,  in  accounting  at 

the  expiration  of  their  office. Then  again,  in 

treating  of  settlements,  it  occurs,  to  consider  distinctly, 
and  as  near  to  the  said  order  as  may  be,  ten  difierent 

kinds  of  settlements by  Kr/A by  th^  parents' 

settlement  ——  by  apprenticeship by  service 

by  marriage by  inhabiting  ^t^  days  ^/fer 

notice by  paying  parish  rates by  serving  a 

parish  qffice  — -  by  renting  101.  a-year  —  and  by 
a  persoii's  owi  estate.  ——In  like  manner  in  treating 
of  the  rates,  first  is  set  forth  the  course  of  laying 

the  assesm^t then  the  allowance  thereof  by  the 

justices ^publishing  the  same  in  the  church  — ^ 

appeal  against  the  rates  at  the  sessions  — —  levying 

the  same  by   distress and  finally,  commitment, 

where  no  distress  can  be  had. 
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Thus,  to  exhibit  another  instance In  the  article 

of  the  Woollen  Mafiiffacture,  which  makes  up  a  con- 
siderable part  of  the  justice  of  the  peace  his  duty, 
and  of  the  officers  subordinate  to  him,  there  is  such 
a  number  and  variety  of  statutes,  that  authors  are 
generally  overwhelmed  with  them.  To  avoid  which 
perplexity,  the  laws  are  here  digested  in  order,  ac- 
cording to  the  natural  progress  of  that  business; 
from  the  shearing  .of  the  sheep,  to  the  exportation  of 
the  wool  manufactured;  under  the  several  heads  of 

mndhig  of  wool  by  the  shearer laws  to  prevent 

its  exportation working  of   cloth  Julling 

measuring dyeing stretching dress- 
ing  exporting. 

Where  there  is  no  priority  in  point  of  time ;  the 
next  method  is  that  of  Lord  Coke^  to  frame  a  de- 
finition which  takes  in  the  whole  subject,  and  then 
explain  the  several  parts  of  such  definition  in  their 
order.  Thus,  Grand  larceny  is  defined  to  be,  A  felo- 
nious  and  fraudulent  taking  and  carrying  away  by  any 
person  of*  the  mere  personal  goods  of  another^  above 
the  value  of  12d.  In  the  handling  of  which,  the 
several  branches  of  the  definition  are  explained  in 
the  order  as  they  stand;  viz.  AJelonious  andjrau- 

dulent  taking  ^-^^-^  and  carrying  away by  any 

person qfthe  mere  personal  goods qf  another 

above  the  value  (f  12d.    Under  which  heads 

the  general  learning  relating  to  that  whole  title  is 
comprehended. 

The  like  method  is  pursued  in  treating  of  the 
commission  qf  the  peace ^  the  form  of  an  indictment^ 
the  form  of  an  order  qfrem&val^  and  other  articles. 

In  general,  it  is  provided,  that  one  thing  shall 
clear  the  way  for  another,  and  the  subsequent 
paragraphs  explain  the  preceding. 

Under  the  influence  of  which  conduct,  the  author 
hath  attempted  to  bring  together,  under  one  general 
title,  divers  articles  relating  to  the  same  subject, 
which  in  the  common  books  are  broken  and  detached 
under  various  separate  titles;  hoping  thereby  that 
what  hath  hitherto  been  thought  introductory  of 
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confusion^  may  tend  to  fender  the  subject  more 
perspicuous,  in  exhibiting  the  whole  under  one  com- 
prehensive view.  Thus  the  laws  relating  to  the 
game^  which  are  above  forty  in  number,  and  are 
interspersed  in  the  common  books  under  about 
thirteen  different  titles,  are  here  digested  under  one 
general  title  Game^  to  which  the  reader  shall  have 
recourse  for  the  knowledge  of  whatsoever  belongeth 
to  that  subject.  For  example,  if  any  person  would 
be  satisfied  what  penalty  the  law  hath  provided  for 
tracing  hares  in  the  snow;  by  recurring  to  the  ge- 
neral title  concerning  the  game,  he  will  find  the  game 
distinguished  into  three  kinds,  the  four-footed  game, 
the  winged  game,  and  the  game  offsh:  the^wr- 
footed  game  are  distributed  into  the  several  species  of 
decTy  hares,  and  conies ;  under  which  head  concern- 
ing hares,  he  will  readily  find  what  is  desired.  In 
like  manner,  the  winged  game  are   subdivided  into 

several  branches,  concerning  hawks  and  hawking 

swans partridges  and  pheasants pigeons 

wild  ducks,  wild  geese,  and  other  waterfowl grouse 

or  moor-game herons and  other  fowl;  each 

of  which  have  their  peculiar  laws. 

In  these  large  comprehensive  titles,  care  is  likewise 
taken,  to  be  as  particular  as  may  be  without  injuring 
the  connection  m  the  statutes,  by  inserting  the  whole 
law  by  itself,  relating  to  each  separate  article.  The 
benefit  of  which  will  appear  by  the  following  instance : 
If  a  person  would  know  what  number  of  horses  or 
beasts  in  a  cart  or  waggon  are  allowed  by  the  statutes 
for  the  preservation  of  the  roads ;  let  him  take  what 
treatise  at  present  he  pleases  concerning  the  high- 
ways, he  must  read  over  the  whole,  before  he  shall 
be  sure  that  he  hath  found  all  which  the  law  hath 
enacted  concerning  the  same ;  and  such  is  oflen  the 
inaccuracy  and  confusion,  that  when  he  hath  perused 
the  whole,  perhaps  he  may  be  still  to  seek.  For  as 
to  this  instance  before  us,  there  have  been  regula- 
tions made  concerning  the  same,  by  ten  different 
acts  of  parliament  at  very  different  times.  Before 
he  can  have  any  competent  knowledge  thereof,  he 
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must  lay  all  these  ten  acts  together  j  and  when  he 
shall  have  done  this,  he  will  nnd  amongst  them  so 
many  repeals,  and  revivals,  and  explanations^  and 
amendments,  that  it  will  even  then  be  no  easy  matter 
to  conclude  with  cert^nty  how  the  law  doth  stand 
as  to  that  article.  To  spare  the  reader  all  which 
trouble,  the  author  hath  in  this,  and  all  other  the 
like  instances,  laid  the  whole  law  together  relating 
thereunto,  or  at  least  all  that  hath  occurred  to  him^ 
or  which  he  hath  thought  it  material  to  insert.  So 
that  the  reader  may  receive  satisfaction  in  a  very 
small  compass,  as  to  what  he  shall  be  inauiring  about; 
or  at  least  he  may  be  satisfied  in  this,  that  if  he  doth 
not  find  it  there,  he  need  not  seek  for  it  elsewhere 
in  the  book.* 

And  by  this  method  of  bringing  together  into  one 
general  title,  all  those  separate  distinct  titles,  which 
have  a  mutual  relation  to  and  dependance  upon  each 
other,  the  author  hath  avoided  one  great  inconve- 
nience, of  referring  the  reader  from  one  title  to 
another,  and  from  that  other  back  again  to  the 
first,  and  (which  is  not  unusual  in  books  of  the  like 
kind,)  perhaps  losing  the  thing  to  be  treated  of  be- 
twixt them. 

Upon  which  account  also,  where  one  law  occurreth 
under  two  different  titles,  it  is  usual  with  him  to 
insert  the  same  under  both  those  titles ;  that  so  the 
reader's  attention  may  not  be  interrupted,  by  sending 
him  to  search  other  titles,  and  from  those^  perhaps 
others  a^ain,  which  have  no  principal  relation  to  tne 
matter  he  hath  in  hand. 

Also,  upon  another  account,  he  hath  sometimes 
made  use  of  more  words  than  otherwise  he  would 
have  done,  namely,  to  avoid  the  frequent  repetition 
of  the  term  S^.  which  is  a  va^e  expression,  and 
apt  to  create  an  uneasiness  in  the  reader's  mind,  for 
that  he  cannot  be  satisfied  frpm  thence  how  much, 
or  how  little,  is  intended  to  be  understood. 

*  At  present  these  acts  are  reduced  into  two  general  acts,  one  for 
turnpike  roads,  the  other  for  highways  not  being  turnpike. 
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He  hath  also  been  somewhat  large  in  the  mat* 
ter  of  precedents  under  divers  titles;  and  hath  en* 
deavoured  to  bring  them  much  nearer  to  the  sta« 
tutesy  upon  which  they  ought  to  be  formed,  than 
usually  hath  been  done. 

For  all  which  enlargements,  he  hath  the  more 
space  allowed  to  him,  for  that  he  hath  not  thought 
it  necessary  (as  others  have  done)  to  take  up  near 
one-fourth  part  of  the  book  by  inserting  Blackerby*^ 
Justice  at  the  end  of  it,  by  way  of  Index  ;  hoping 
that  the  method  he  hath  pursued  will  render  every 
thing  of  that  kind  impertinent  and  useless. 

The    Materials  which  the  author  hath   made 

use  of  are  chiefly  of  four  kinds The  statutes 

at  large The  several  treatises  concerning  the 

fkas   qf  the  crown  — —  the  reports  of  cases   ad- 
judged   in    the    court    of  king's  bench and 

the  books  concerning  the  qffice  of  a  justice  qf  the 
peace. 

As  to  the  statutes  at  large,  or  acts  of  parliament ; 
the  author  hath  by  no  means  thought  himself  at 
liberty,  as  Mr.  Dalton  and  others  have  done,  to  de- 
liver the  import  thereof  in  his  own  words ;  but  hath 
constantly  abridged  the.  act  in  the  words  of  the  act 
itself,  leaving  out  as  little  as  possible  which  may  seem 
any  way  material.  And  to  each  distinct  clause,  he 
hath  annexed  the  interpretation  thereof^  where  the 
same  hath  been  determined  in  the  court  of  king's 
bench,  or  expounded  by  other  good  authority. 

Tlie  treatises  concerning  the  pleas  qf  the  crown, 
are  those  of  Stamford,  Coke,  Hale,  and  Hawkins. 
Of  the  first  of  these  the  author  hath  made  little  use, 
further  than  as  he  is  adopted  bv  the  other  three. 
As  to  which  three  great  authorities,  where  the  law 
hath  been  declared  by  Liord  Coke,  and  not  contro- 
verted by  any  other,  nor  altered  since  his  time  by 
any  act  of  parliament,  or  judicial  determination,  the 
author  hato  given  to  him  the  preference.  And 
where  any  of  these  differeth  from  the  other,  he  hath 
noted  the  difference. 

In  citing  of  Mr.  Hawkins,  he  hath  not  thought  it 
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allowable,  as  is  usual  with  others^  to  omit  the  several 
degrees  of  caution  and  assent,  with  which  he  de- 
livereth  his  opinion  ;  z&y ,  it  seemeth^  or  it  hath  been 
said  by  some^  or  it  seemeth  to  be  the  better  opinion^  or 
it  seemeth  to  be  agreedy  and  tlie  like ;  which  are  by 
no  means  arbitrary  words  without  much  meaning, 
but  are  inserted  by  him  with  the  utmost  deliberation 
and  judgment. 

As  to  the  books  of  reports ;  where  the  cases 
therein  have  been  considered  by  Mr.  Hawkins^  and. 
the  other  learned  persons  before-mentioned,  the 
author  hath  judged  it  very  proper  to  leave  the 
matter  there  as  settled  by  tliem..  As  to  the  rest, 
he  hath  by  no  means  thought  himself  of  ability  to 
proceed  in  Mr.  Hawkins*^  manner  by  laying  toge- 
ther all  the  reports  on  the  same  subject,  and  there- 
upon extracting  an  opinion  out  of  the  whole ;  but 
hath  inserted  the  same  at  large,  or  what  he  hath 
thought  most  material  thereof,  and  left  the  de- 
termination thereupon  to  the  reader's  better  judg- 
ment. 

And  here  it  may  be  requisite,  that  the  reader  be 
admonished,  not  to  expect  that  the  book  shall  be 
more  perfect  than  the  materials  of  which  it  is  com- 
posed. All  the  books  of  reports  are  not  of  equal 
authority.  Some,  as  those  of  Keble,  SaJkeld,  Lord 
Raymonds  apd  many  others,  are  approved  or  allowed 
by  the  Judges  :  others,  which  are  perhaps  not  of  less 
internal  authority,  have  not  received  that  sanction*. 
Such,  for  instance,  are  those  of  Lord  Coke.  During 
the  greatest  part  of  His  present  Majesty's  reign,  no 
authentic  collection  of  Reports  hath  been  published 
of  cases  adjudged  in  matters  relating  to  the  subjects 
of  this  book.  Herein  the  author  could  do  no  other- 
.wise  than  make  use  of  the  materials  he  hath.  Such 
are,  particularly,  Andrews^  Reports^  and  two  volumes 
of  Sessions  Cases  published  without  the  author's 
name.  Of  these,  it  may  be  observed,  that  in  the. 
main  they  do  agree  very  well  with  books  of  good  au- 
thority,  where  they  happen  to  report  the  same  cases  ; 
and  have  no  appearance  of  wilful  falsification  in 
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cases  not  reported  elsewhere.  But  for  these,  or 
any  other,  the  author  himself  voucheth  not :  And, 
as  he  do^  not  add  to  their  credit,  so  he  doth  not 
detract  from  it ;  but  leaveth  every  author  (as  he 
needs  must)  to  answer  for  himself.  For  he  hath 
made  it  an  invariable  rule,  upon  aU  occasions,  to 
cite  his  authorities,  what  such  soever  they  be ;  and, 
in  aU  material  instances,  in  the  very  words  of  the 
original  authors :  that  so,  what  may  be  of  good  au« 
thoiity  in  itself,  shall  not  be  rendered  less  so  by  his 
handling  of  iU  And  where  no  authority  is  alleged, 
he  desires  the  reader  will  look  upon  it  as  such, 
namely,  as  having  no  authority ;  the  same  being  no- 
thing else  but  the  author's  own  private  observations, 
which  are  submitted  to  every  reader's  judgment,  to 
approve  or  reject  as  he  shall  see  cause. 

The  books  of  authority  concerning  the  qffice  qf  a 
justice  qf  the  peace,  are  those  of  Fitzherbert,  Of^omp* 
ton,  Lombard^  and  Dalton ;  the  last  of  which  was 
published  in  the  reign  of  King  James  the  First) 
since  which  time  no  book  under  that  title  hath  been 
allowed  as  sufficiently  authentic.  And  even  the 
additions  which  have  been  made  to  Dalton  since  his 
death,  seem  to  have  no  better  claim  to  an  uncon- 
troulable  authority,  than  other  collections  which 
have  not  obtained  it.  And,  Dalton  himself  is  much 
injured  in  the  modem  editions  in  like  manner,  as 
was  observed  before  of  Mr.  Hawkins,  by  delivering 
that  as  absolute,  which  Mr.  Dalton  published  under 
the  several  deigrees  of  assent  or  doubtfulness  before 
mentioned;  and  which  the  author,  in  justice  to 
Mr.  Dalton,  hath  restored. 

Where  Dalton  hath  adopted  Lamhard,  Crompton, 
and  Fitzherbert  (which  he  doth  most  frequently  in 
their  own  words),  the  author  hath  thought  it  sufficient 
to  dte  Dalton*^  single  authority.  And  generally,  in 
all  other  cases,  where  authors  are  agreed,  he  hath 
judged  it  unnecessary  to  allege  more  than  one  or 
two  good  vouchers. 

Concerning  the  other  books  of  this  kind,  which 
liava  been  published  since  Dalton^s  time,  it  is  un- 
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necessary  to  enlarge ;  since  of  the  most  of  them  the 
author  hath  made  no  use,  and  of  the  rest  very 
sparingly ;  and  he  will  not  seek  to  recomm^d  his 
own  book,  by  finding  fault  with  others  before  him. 

Orton,  Westmorland, 
S^t.  29.  1754. 
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CONCERNINa 

THE  FIFTEENTH  EDITION. 


What  alterations  have  been  necessary  to  be  made 
irom  time  to  time,  since  the  first  publication  of 
this  book,  may  be  easily  conceived  from  the  variety 
of  materials,  which  have  been  introduced  from  the 
Reports  of  Cases  adjudged  in  the  courts  of  West- 
minster-hall,  and  the  Statutes  enacted  during  that 
period. 

When  this  book  was  first  published,  in  the  year 
1754,  there  had  been  few  Reports  adjudged  in  the 
reign  of  king  George  the  First,  and  almost  none  in 
the  reign  of  king  George  the  Second.  But  now 
this  deficiency  hatli  been  abundantly  supplied  by  a 
greater  number  of  Reports  of  Cases,  determined  in 
matters  subject  to  the  jurisdiction  of  the  justices  of 
the  peace,  than  had  been  in  the  whole  period  before 
that  time,  from  the  first  institution  of  the  office  of 
that  magistrate. 

The  Statutes,  or  acts  of  parliament,  which  have 
been  made  during  the  said  time,  connected  more 
or  less  with  the  office  of  a  justice  of  the  peace,  are 
in  number  above  three  hundred  ;  besides  almost 
half  as  many  more  that  have  been  repealed,  super- 
seded, or  permitted  to  expire. 

By '  the  means  of  which  statutes,  so  many  new 
matters  are  in  every  session  of  parliament  brought 
under  the  jurisdiction  of  these  justices,  and  so  many 
iterations  are  made  in  subjects  of  which  they  before 
had  cognizance,  that  every  new  edition,  in  order  to 
keep  pace  with  the  law,  is  in  efifect  a  new  book. 
And  this  is  unavoidable.  To  publish  those  alterations 
separately,  in  an  annual  appendix,  is  a  work  of  more 
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difficulty  than  may  be  at  first  apprehended.  For  to 
effect  this  to  any  sufficient  purpose,  many  titles  must 
be  taken  in  pieces,  and  wholly  new  modelled ;  some- 
times one  act  of  parliament  breaks  into  several  dif> 
ferent  titles,  all  of  which  must  be  surveyed,  and 
rendered  consistent  with  each  other ;  and  new  titles 
frequently  arise  upon  new  emergencies.  These  al- 
terations aiid  additions  in  any  one  year  would  in- 
crease to  a  volume  of  no  inconsiderable  dimensions, 
and  in  two  or  three  years'  time  would  be  productive 
of  infinite  confusion  ;  and,  notwithstanding  all  rea- 
sonable attention  that  might  be  employed,  the  book 
and  the  appendixes,  and  the  several  appendixes  one 
with  another,  would  be  at  variance.  The  best  ap- 
pendix  that  the  author  can  imagine  is,  the  statutes 
at  large  every  year,  so  far  as  justices  of  the  peace 
are  concerned  therein ;  which  statutes,  as  no  acting 
justice  ought  to  be  without,  this  would  therefore, 
upon  that  account,  create  unto  him  no  additional 
expence. 
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INTRODUCTION, 

CONSISTING  OF 

TWO  PARTS; 

CONTAINING 

I.  Certain  Abbreviations  made  use  of  in  this  Work. 

II.  Some  general  Rules  to  be  observed  in  the  Cofistrnction  of 

Statutes  or  Acts  of  Parliaments. 


I.  Certain  Abbreviations  made  me  of  in  this  Work. 

In  order  to  keep  the  book  within  a  reasonable  compass,  the 
following  abbreviations  are  made  use  o£ 

1.  The  word  justice  is  always  to  be  understood  to  mean  Jiutiet. 
justice  of  the  peace,  when  not  otherwise  expressed. 

2.  The  words  one  justice  shall  be  understood  to  signify  one  Ont  juitiet. 
or  more  justices :  so  that  what  is  directed  to  be  done  by  one, 

shall  not  be  intended  thereby  to  exclude  others  from  joining 
with  him. 

3.  In  like  manner,   too  justices,  when  not  otherwise  ex-  TwojuiticM. 
pressed,  shall  be  understood  to  signify  two  justices  or  more. 

4.  So  also  a  conviction  on  the  oath  otone  witness,  shall  be  One  witneu. 
understood  to  denote  one  witness  or  more. 

5.  And  two  witnesses  shall  denote  two  or  more  witnesses.         Twowito 

6.  (1  ft.)  shall  be  understood  to  signify  one  whereof  is  of  Quorum. 
the  Quorum.. 

7.  The  justices  in  sessions  shall  signify  the  said  justices,  or  Majority. 
ike  major  part  of  them. 

8.  The  word  sessions  shall  denote  the  general  quarter  ses"  Seuioni. 
sioTis,  if  not  otherwise  expressed. 

9.  The  word  warrant  shall  always  signify  warrant  under  Warrant. 
hand  and  seal,  where  not  expressed  otherwise. 

10.  Judges  or  justices  of  assize  shall  be  understood  to  sig-  judgaof 
nify  also  those  oi  Nisi  Prius,  Oyer  and  Terminer,  and  general 
gad  delivery.  • 

11.  The  word  mayor  shdl  always  be  understood  to  imply  Mayor. 
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Constable. 

Overseer. 
Poor. 


Penalty. 


Overplus. 


Lands. 
Thmsportation. 


Blank  spaces. 


Figures. 


CoBtinuanoe  of 
iSiatutes. 


Citing  of 
tutes. 


baiUffs  and  other  chief  officers  in  corporations^  by  what  appel- 
lation soever  dignified. 

12.  The  word  constable  shall  always  be  understood  to 
imply  tythingmenj  borsholders,  headiorcnighs  and  other  peace 
officers  required  to  execute  the  justices'  warrants. 

13.  The  word  overseer  shall  be  understood  to  mean  owr- 
seer  ofthepoor^  where  not  expressed  otherwise. 

H.  Where  a  penalty,  or  part  thereof  is  expressed  to  be 
given  to  the  poor^  that  shall  be  always  understood  to  denote 
the  poor  of  the  parish  'where  the  offence  was  committed^  if  not 
otherwise  limited. 

15.  Where  a  penalty  is  to  be  recovered  before  the  iustioes 
of  the  peace^  it  is  thought  indispensable  to  insert  particularly 
the  manner  of  recovenng  the  same ;  but  where  it  is  to  be 
sued  for  in  any  of  his  majesty's  courts  of  record  at  JVestmtn^ 
ster,  it  is  judged  not  necessary  to  set  forth  the  special  method 
of  procedure  there :  and  generally,  where  it  is  expressed,  that 
a  person  shall  do,  or  not  do  such  a  thing,  on  pain  of  such  a 
sum,  without  more,  it  shall  be  understood  that  such  penalty 
is  not  recoverable  before  the  justices  of  the  peace,  but  only  in 
the  courts  at  Westminster. 

16.  In  all  cases  o(  distress  a?id  sale^  it  shall  be  understood 
that  the  overplus  must  be  returned  to  the  owner,  after  the 
sum  or  sums  to  be  thereout  deducted  shall  be  satisfied  iEind 
paid. 

17.  Lands  shall  be  understood  to  stand  for  lands,  tene^ 
mentSn  and  hereditaments. 

18.  Where  transportation  is  directed  for  any  offence,  it 
shall  always  be  understood^  that  if  the  offender  shall  return, 
be/bre  the  time  limited^  he  shaU  be  guilty  ofjeUmy  without  beneft 
^clergy. 

\  9.  In  the  blank  spaces  for  the  names  in  the  precedents, 
instead  of  inserting  initial  letters  arbitrarily,  it  is  thought 
it  may  be  some  help  to  the  memory,  that  A.  O.  shall  signify 
the  offender.  A*  L  the  informer,  A.  W.  the  witness,  J.  P.  the 
justice  of  the  peace^  and  the  like. 

20.  Also  for  brevity's  sake,  sums  of  money  and  other 
numbers  are  usually  expressed  by  figures,  and  not  in  words 
at  length ;  but  it  is  to  be  remembered,  that  in  the  forms  of 
warrants,  convictions,  and  other  proceedings  before  the  jus- 
tices, they  ought  to  be  expressed  in  words  at  length,  and  not 
in  figures. 

2.1*  Where  a  statute  is  said  to  be  in  force  until  such  a  day, 
month,  and  year,  4^.  it  shall  always  be  understood  to  imply, 
and  from  thence  to  the  end  of  the  then  next  session  of  par- 
liamentm 

22.  In  the  statutes  made  in  the  reign  of  the  late  King 
William,  it  is  thought  not  necessary  upon  all  occasions  to 
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say  William  the  Thirds  since  there  are  no  printed  statutes  in 
the  reigns  of  fVUliam  the  First  and  Second. 

Nor  is  it  thought  necessary  in  such  statutes  to  add  the 
name  of  Queen  maty  to  that  of  King  WiUiam:  but  it  is 
judged  sa£Qcient  for  ue  understanding  thereof  to  quote  the 
statutes  in  this  manner,  viz* 

1  W.  sess.  2.  €.6.  §  3.  to  sigmiy  the  statute  made  in  the 
parliament  hoidoi  in  the  first  year  of  the  reign  of  King 
fViUiam  the  Third  and  Queen  ]i£nyf  the  second  session  there- 
of cliaptyr  the  sixth,  section  the  third. 

23*  Abbreviaticms  in  the  names  of  books  cited  as  autho- 
rities, or  occasionally  noticed,  are  explained  in  the  annexed 
Tables  and  the  names  of  the  terms  in  which  the  several  cases 
were  adjudged,  to  wit,  Hilary,  Easter,  Trinity,  and  Michael- 
mas, are  occasionally  expressed  by  the  initial  letters  H.  K  71 
and  AL 

IL  Some  general  rtdes  to  be  observed  in  the  construction  of 

statutes  or  acts  of  parliament. 

To  avoid  repeating  the  same  observations  some  hundreds 
of  times,  it  is  thought  proper  to  premise  the  following  general 
rules  to  be  observed  in  the  construction  of  statutes  or  acts  of 
parliament. 

1.  Regularly  a  statute  in  the  affirmative  doth  not  repeal  a  How  ftr  an  a£. 
precedent  affirmative  statute.     1 1  Bep.  6 1 .  Sh^^SJS^ 

But  if  the  latter  be  contrary  to  the  former,  it  amountelli  ^ssm  tntunri' 
to  a  rqieal  of  the  former.     1  Ld.  lUym*  160.. 

2«  A  statute  made  in.  the  affirmative^  without  any  negative  Howftf  anaf- 
expressed  or  implied,  doth  not  take  away  the  common  law ;  J^JJ^Tth^** 
and  therefore  the  party  may  wave  his  benefit  by  such  statute^  oomnMm  km 
and  take  his  remedy  by  the  common  law.    2  Inst.  200. 

3.  By  repealing  of  a  repeeding  statute,  the  first  statute  is  Repealing  a  re* 
revived.    Beadit^  upon  the statuUs.     Pari*  peJingrtatuie. 

4.  Rc^gularly,  where  an  act  of  parliament  giveth  a  power  Spcdal  power 
or  interest  to  one  pers<m  certain,  by  this  express  designation  ^  ^  pumMd* 
of  one^  all  others  are  excluded.     1 1  Rep.  59.  64. 

5.  In  all  cases^  where  justices  may  take  examinations,  or  Power  to  ad- 
other  accusation  or  proof,  though  tne  statute  doth  not  ex-  mWrteranoaUi. 
presaly  set  down  that  it  shall  be  upon  oath,  yet  it  shall  be 

mtended  that  it  shall  be  upon  oath.    DaU.  c.  11 5. 

6.  Generally  it  is  holden,  that  where  a  statute  appoints  a  In  what  case 
thing  to  be  done  by  one  or  more  justices  without  giving  any  S^^^*"**' 
appeal  to  the  sessions;  there  the  justices  in  sessions  may  do  power giTentO' 
that  thing:  but  where  an  appeal  is  given  to  the  sessions,  the  twoju&oow 


*  And  if  ao  act  of  parUament  be  revived,  all  acta  eKpUnatory  of  that  io  re- 
yvnd,  are  revired  also.  2  Bun.  747.  If  a  statute  exptrcp  and  afterwards  be 
rerived  again  by  another  statute,  the  law  derives  ita  force  from  the  first. 
^T.H.10% 
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How  far  an  in- 
dictment will 
lie,  where  an- 
other method  of 
prosecution  is 
appointed. 


WhtranonM- 
tbod  of  prose- 
cutiou  is  ap- 
pointed. 


When  the  de.  . 
fendmt  may  be 
prosecuted  both 
by  the  king,  and 
tha  party 
grieTed. 

In  what  time 
prosecutidn 
Khali  be  on 
penal  statutes. 


Statutes  not  in 
the  name  of  the 
whole  legiUa- 
tore, 


justices  in  sessions  cannot  proceed  originally  therein,  because 
that  method  would  take  away  the  power  of  appealing. 

7*  Where  a  statute  makes  a  new  offence,  which  was  no 
way  prohibited  by  the  common  law,  and  appoints  a  particnlar 
manner  of  proceeding  against  the  offender,  as  by  a  commit- 
ment, or  action  of  debt,,  or  information,  without  mentioning 
an  indictment ;  it  seems  to  bfe  settled  at  this  day,  that  it  wiu 
not  maintain  an  indictment,  because  the  mentioning  the  other 
methods  of  proceeding  only,  seems  impliedly  to  exclude  that 
of  indictment :  yet  it  nath  been  adjudged,  that  if  such  statute 
gave  a  recovery  by  action  of  debt,  bill,  plaint,  information, 
or  otherwise,  it  authorises  a  proceeding  by  way  of  indictment* 
2  H(vw.  c.  25.  §  4. 

And  if  there  be  a  prohibitory  clause  in  the  act,  the  offender 
may  be  indicted  upon  the  prohibitory  clause,  notwithstand- 
ing the  penalty :  But  otherwise  it  is,  where  the  act  is  not 
prohibitory,  but  only  inflicts  the  forfeiture,  and  specifies  the 
remedy.     2  Hale,  171.    1  Bun\  543. 

But  where  the  offence  was  antecedently  punishable  by 
a  common  law  proceeding,  and  a  statute  prescribes  a  par- 
ticular remedy  by  a  summary  proceeding;  there  either  method 
may  be  pursued,  and  the  prosecutor  is  at  liberty  to  proceed 
either  at  common  law  or  in  the  method  prescribed  by  the 
statute:  because  in  that  case  the  sanction  is  cumulative,  and 
doth  not  exclude  the  common  law  proceeding.     2  Burr.  80S. 

8.  But  every  contempt  of  a  statute  is  indictable  wh^re  no 
other  punishment  is  limited.     1  Haw.  r.  22.  $  5. 

9.  And  wheresoever  an  act  of  parliament  doth  generally 
prohibit  any  thing,  the  party  grieved  shall  not  only  have  his 
action  for  his  private  relief,  but  the  offe;nder  shall  be  punished 
at  the  king^s  suit,  for  the  contempt  of  the  law.     2  Inst.  163. 

10.  All  actions,  indictments,  or  informations,  on  penal 
statutes,  for  any  forfeiture  limited  to  the  king,  shall  be  brought 
within  two  years  after  the  offence  committed;  if  limited  to 
the  king  and  prosecutor,  then  within  one  year ;  and  if  it  is  not 
sued  for  in  that  one  year,  then  the  king  may  sue  for  the 
same  within  two  years,  after  the  expiration  of  that  one  year, 
and  not  otherwise.  31  £/•  c.  5.  $  5.  That  is  to  say,  unless 
where  it  is  otherwise  specially  directed  by  subsequent 
statutes.  * 

11.  Many  ancient  statutes  are  penned  in  the  form  of 
charters,  ordinances,  commands,  or  prohibitions  from  the 
king,  without  mentioning  the  concurrence  of  either  lords  or 
commons ;  yet  inasmuch  as  they  have  always  been  acquiesced 
in  as  unquestionably  authentic,  this  establishes  and  confirms 


*  Where  a  statute  UmiU  a  proceeding  against  a  party  to  six  months,  a  year, 
&c.  after  the  act  done ;  the  day,  on  whi«  the  act  waa  done,  is  to  be  reckoned  in 
the  six  months,  year,  &c.    ?  Dov^*  ^^^« 
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their  authority,  and  the  defeet  is  salved  by  such  universaV  r^ 
ceptkm*    Hawkhu^s  prf/uce  to  the  Statutes. 

12.  The  preamble  or  rehearsal  of  a  statute  is  deemed  true;  Preunbla. 
and  therefore  good  arguments  may  be  drawn  from  the  pre- 
amble. 1  Inst.  J 1 .     But  the.  preamble  shall  not  restrain  the 
operation  of  the  enacting  part ;  as  where  the  preamble  re- 

citeCh  only  a  particular  inconvenience^  this  shall  not  hinder 
a  subseqaent  enacting  dause  from  being  understood  in  that 
more  general  sense  which  the  words  would  otherwise  and  of 
themsdves  import,  so  as  to  take  in  other  inconveniences  of  the 
like  kind,  although  not  specified  In  the  preamble.  8  Mod* 
144.      I  P.  Wm.  320.     Z^,  782. 

13.  Where  a  statute  directs  the  doing  of  a  thing,  for  the  May  ^  iuch  a 
sake  of  justice,  or  the  public  good,  the  word  may  is  the  same  £'„^5ii^IJ[^. 
as  the  word  shall:  as  where  the  statutes  of  the  13  &  14  C.  2. 

c.  12.  enacts  that  the  overseers  may  make  a  rate  to  reimburse 
the  constables,  this  is  construed  they  shall ;  for  they  are  com- 
pilable so  to  do.     2  Salt.  609. 

14.  Where  a  statute  directs  a  penalty  to  be  recovered  in  Court  of  neord. 
any  court  of  record^  this  shall  not  be  intended  of  the  quarter 

sessions,  unless  it  be  specially  named  in  such  statute;  but 
caly  of  the  courts  of  record  at  Westminster.  6  Bep.  1 9.  20. 
2  Hale  29.  SO. 

15.  It  is  a  general  rule  in  the  construction  of  statutes,  ^*^*2S** 
that  where  things  of  an  inferior  degree  are  first  mentioned,  ^^  ^^  inf^ 
those  of  a  higher  dignity  shall  not  be  included  under  general  nor  are  fint 
subsequent  words ;  as  where  a  statute  speaks  of  indictment's  m«ntu»«l- 
to  be  takai  before  justices  of  the  peace,  or  others  havingpower 

to  take  indictments^  it  shall  be  understood  only  of  other  in- 
ferior courts,  and  not  of  the  king's  bench,  or  other  courts  at 
Westminster.    2  Bep.  46.     2  Haw.  c.  27.  $  124. 

1 6.  Where  a  statute  gives  power  to  the  justices,  to  require  ^**^**^  ^^ 
ukj  person  to  do  a  thing,  as  to  take  the  oaths,  the  law  im-  ^^°*    *  ptftiM. 
plicitly  eives  them  power  to  issue  their  precept  to  have  the 

body  berore  them ;  for  when  the  law  granteth  any  thing  to 
any  one,  that  also  is  granted,  without  which  the  thing  itself 
cannot  be :  and  it  is  against  the  office  of  the  iustices,  and  the 
authority  given  them  by  the  law,  that  they  shall  go  and  seek 
the  parties.     12  Bep.  130.  ISl. 

17.  Where  a  statute  gives  power  to  the  justices  of  the  Necewtyof 
peace,  to  hear  and  determine  an  offence  in  a  summary  way,  •JJJJ"*"*"**^* 
it  is  necessarily  implied,  and  supposed,  as  a  part  of  natural 

justice,  that  the  party  be  first  cited,  and  have  opportunity  to 
be  heard  and  answer  for  himself.     1  Haw.  c.  64.  $  60. 

18.  Where  an  act  of  parliament  gives  power  to  two  jus-  Two  jintioM  to 
tices  finally  to  hear  and  determine  an  offence^  it  is  necessarily  bobothtogsthw. 
supposed,  that  they  shall  be  both  together,  or  which  is  the 

same  thing  in  other  words,  that  they  shall  hold  a  special 
sessions  for  that  purpose.    And  the  like  is^  when  they  are 

a  4 
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to  do  any  other  judicial  act,  as  to  make  an  order  of  bastardy, 
or  adjudge  the  settlement  of  a  poor  person.  For  it  is  un^ 
known  to  the  laws  of  England^  that  two  persons  shall  act  as 
judges  in  the  same  cause,  when  at  the  same  time  one  of  them 
is  in  one  part  of  the  country,  and  the  other  in  another. 

infonnen'oAth.       19.  Where  a  statute  appoints  a  conviction  to  be  on  the 

oath  of  one  witftess^  this  ought  not  to  be  by  the  single  oath 
of  the  informer;  for  if  the  same  person  shall  be  allowed  to 
be  both  prosecutor  and  witness,  it  would  induce  profligate 
persons  to  commit  peijury  for  the  sake  of  the  reward.  2  Ld. 
Baym.  J545. 

ConfeMioik  20.  Where  a  statute  directeth,  that  a  person  shall  be  con^ 

victed  of  an  offence,  upon  the  oaih  of  one  or  more  mtnesses^ 
and  saith  nothing  of  the  confession  of  the  party ;  yet  if  the 
ofiender  shall  before  the  justice  confess  the  offence^  he  may 
be  convicted  upon  such  confession :  for  confession  is  stronger 
evidence  than  the  oath  of  witnesses.    Dalt^  109.  162.    1  Sir^ 

Bberetionaiy         21.  Where  an  act  of  parliament  gives  power  to  the  jus- 
^^^^'  tices  of  the  peace,  to  take  order  in  any  matter  according  to 

their  discretions;  this  shall  be  understood,  according  to  the 

rules  of  reason,  law,  and  justice,  and  not  by  private  o{Hnion» 

5  Rep.  100.     See  8  HaweWs  St.  Tri.  55.  {notis). 

Sogland  ia-  22.  In  all  cases  where  the  kingdom  of  England^  or  that  part 

eludes  Wales.     ^  Great  Britain  called  England,  hath  been  or  shall  be  men-* 

tioned  in  any  act  of  parliament,  the  same  shall  be  deemed  to 
comprehend  the  dominion  qfWsles,  and  taom  ^'Berwick* 
upon-Tweed.    20  G.  2.  c.  42.  $  3.    Qu.  Repealed  by  43  G.  3. 
c.  161.  $84.? 
Twelve  moiiUis.       23«  It  may  be  laid  dovm  as  an  invariable  role,  that  the  Ucm 
faunas  liberty :  so  that  in  the  construction  of  a  penal  statute, 
where  the  interpretation  is  dubious,  that  sense  must  be  pur- 
sued (all  other  things  being  equal)  which  is  more  beneficial 
to  the  subject,  or  the  party  suffering.     Thus,  where  an  act 
directs,  that  the  justices  shall  conunit  an  ofiender  to  prison 
for  12  monthsj  uie  justices  may  not  alter  the  words,  and 
commit  him  for  a  year  f  for  in  this  respect,  12  months  and 
one  year  are  not  the  same :  but  the  months  must  be  com- 
puted at  28  days  to  the  month,  and  not  as  calendar  months, 
^unless  it  be  so  expressed  in  the  act. 
^aken  ^4.  In  all  cases  wherein,  by  any  act  of  parliament,  an  oath 

^^  shall  be  allowed  or  required;  the  solemn  affirmation  of  qua- 
kers  shall  be  allowed  instead  of  such  an  oath,  although  no 
particular  or  express  provision  be  made  for  that  purpose  in 
the  said  act    22  6.2.  c.  46.  $3. 

But  no  quaker  shall,  by  virtue  hereof,  be  qualified  or  per- 
mitted to  give  evidence  in  any  criminal  cause,  or  serve  on  a 
jury,  or  bear  any  office  or  place  of  profit  in  the  government* 
J  37.  6 
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25.  To  say  that  a  person  shall  farfai  generally,  or  that  Forfatiurt. 
he  ^^Jbrfeit  to  the  tingf  is  all  one;  for  the  king  shall  haYe 
erery  forfeiture  not  otherwise  limited.     1 1  Rep.  60. 

Except  where  a  forfeiture  is  given  in  lieu  ^property  and 
interest  /  for  there  it  shall  go  to  the  party  injured.  1  BolL 
Sep.  90. 

For  wheresoever  a  statute  giveth  a  forfeitute  or  penalty, 
against  him  which  wrongfidly  detaineth  or  dispossesseth 
another  of  his  duty  or  interest ;  in  that  caae^  he  that  hath 
the  wrong  shall  have  the  forfeiture  or  penalty,  and  shall  have 
an  action  for  the  same  upon  the  statute^  and  the  king  sHali 
not  have  the  forfdture  in  that  case.     1  Inst.  159. 

25.  Where  a  statute  saith,  that  such  a  person  shall  pav  ^'^  *^ 
Jlne  and  ransom  to  the  king^  in  legal  understanding,  sucn  ^'"^'^'^ 
fine  and  ransom  are  all  one:  for  if  they  were  divers,  then 
should  the  party  pay  two  sums,  one  for  the  fine^  and  another 
for  the  ransom ;  which  was  never  done.     1  Inst,  127. 

27.  Acts  of  parliament  that  speak  of  fines  or  ransoms  at  At  tlie  king's 
the  Hn^s  pleasurej  are  always  to  be  understood  of  the  king  pl'"*^'^ 
in  his  courts  by  his  justices.    1  Haie^  S75. 

20.  It  is  said,  that  wheresoever  a  justice  of  the  peace  is  Where  a  poww 
empowered,  by  any  statute^  to  bind  a  person  over,  or  to  SfSnSST*"* 
cause  him  to  do  a  certain  thing,  and  such  person  bein^  in 
his  presence  shall  refuse  to  be  oound,  or  to  do  such  tlun^; 
the  justice  may  commit  him  to  the  gaol,  to  remain  there  tdl 
he  shall  comply.    2  Ham.  c.  16.  $  2. 

29.  When  a  statute  appoints  imprisonment,  but  limits  no  ImpriaomMnt, 
time  when ;  it  shall  be  immediately.    8  Bep.  1 1 9.  ^'^^^ 

SO.  Wh^i  a  statute  appoints  imprisonment,  but  limits*  no  ImpriMnment, 
time  how  long;  the  prisoner  in  such  case  must  remain  at  the  ^^'^  ^^^* 
discretion  of  the  court.    Dalt.  410. 

31.  Where  any  offender  shall  by  a  justice  of  the  peace  be  Cammitmnitto 
committed  to  the  house  of  correction  for  an  o£fence  coirnizable  ^1!.^^  ^ 
before  him  out  of  sessions,  and  the  time  and  manner  of  pu-  ^bgi  tine, 
nishment  is  not  by  law  expressly  limited;  he  may  commit 

him  to  the  house  of  correction,  there  to  be  kept  to  hard  labour 
until  tie  next  general  or  quarter  sessions^  or  until  discharged  by 
due  course  of  km.     17  6.  2.  c.  5.  $  32, 

32.  Wherever  a  statute  makes  any  offence  felony  s  it  in-  statute  making 
cidently  gives  it  all  the  properties  of  felony  at  common  law.  f\  offence 
l«f».cS8.  518.  ^•^"y- 

53.  Therefore  an  act  of  parliament  that  makes  an  offence 

felony,    doth   consequently   introduce   the   punishment   of 

conceding,  that  is,  misprision  of  felony;  and  every  offence 

omde  felony  by  act  of  parliament,  includeth  misprision. 

XHale^  708. 

34.  An  act  making  a  new  felony,  extendeth  not  to  infants  infants. 
under  14  years  of  age;  but  if  they  be  of  that  age  it  binds 
them.     1  Hakj  706.     1  Buss.  8. 
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Life  and  35.  Not  Only  thoflc  criRies  which  are  made  felonies  by  the 

member.  cxpress  words  of  any  statute,  but  also  those  which  are  decreed 

to  have  or  undergo  judgment  of  l^e  and  member,  do  become 
felonies  thereby,  whether  the  word  felony  were  mentioned  or 
not*     1  Haw.  c.  40.  §  I. 
Bodj  and  goods.      36.  But  an  offence  shall  never  be  made  felony,  by  the 

construction  of  any  doubtful  and  ambiguous  words  of  a  sta- 
tute; and  therefore  if  it  be  only  prohibited  under  pain  ofjor^ 
Jetting  body  and  goods,  or  of  being  at  the  kin^s  tmlljbr  bodj^, 
lands,  and  goods,  it  shall  amount  unto  no  more  than  a  high 
misdemeanor,  punishable  by  imprisonment  or  the  like.  Id.  §  2. 

37.  All  felonies  by  the  common  law  have  the  benefit  of 
clergy ;  therefore  where  a  statute  enacts  a  felony,  and  says, 
the  offender  shall  stfffer  death,  clergy  lies  notwithstanding, 
and  is  never  ousted  without  express  words.  3  Inst.  73.  2  Haw. 
c.  SS.  $  24. 

38.  Saving  of  dcmer  in  a  statute  making  an  offence  felony, 
is  superfluous;  for  by  the  1  Ed.  6.  ^.  )2.  §  17*  dower  is  not 
lost  by  the  felony  of  the  husband. 

39.  Where  any  complaint  shall  be  made  before  a  justice, 
and  a  warrant  or  summons  shall  issue  in  consequence  thereof; 
the  justice,  upon  hearing  and  determining  the  matter,  may 
award  costs  to  either  party :  but  if  the  conviction  be  upon  a 
penal  statute,  and  the  penalty  amounts  to  SU  or  upwards, 
the  costs  shall  be  deducted  out  of  the  penalty.  18  6. 3.  c.  19^» 

40.  Upon  an  indictment  or  other  criminal  prosecution, 
no  damages  can  be  ffiven  to  the  party  grieved :  but  it  is  every 
day's  practice  in  tnc  court  of  King's  Bench,  to  induce  de- 
fendants to  make  satisfaction  to  the  prosecutors,  by  intimat- 
ing an  inclination  on  that  account  to  mitigate  the  fine  due 
to  the  king.     2  Haw.  c.  25.  $  3. 

41.  Where  a  statute  gives  treble  damages,  the  justices  are 
not  to  assess  the  damages,  and  then  treble  them;  but  the 
jury  ought  to  find  the  damages,  and  then  the  justices  are  to 
treble  them.     Cro.  Car.  449. 

42.  In  all  cases  where  a  justice  is  required  by  any  act  of 
parliament,  to  issue  a  wan*ant  of  distress  for  the  levying  of 
any  penalty  inflicted,  or  any  sum  of  money  directed  to  be 
paid  by  such  act :  it  shall  be  lawiul  for  such  justice  granting 
the  warrant,  therein  to  order  and  direct  the  goods  distrained 
to  be  sold  within  a  certain  time  to  be  limited  m  such  warrant, 
so  as  such  time  be  not  less  than  four  days,  nor  more  than 
eight  days,  unless  such  penalty  or  sum  of  money,  together 
with  reasonable  charges  of  taking  and  keeping  the  distress, 
be  sooner  paid.  And  the  o£Bcer  making  such  distress  may 
deduct  the  reasonable  charges  of  taking,  keepinff,  and  selling 
the  said  distress;  and  the  overplus  (if  any)  shaU  be  returned 
to  the  owner  on  demand.  (Except  only  in  cases  of  distress 
for  quakers'  tithes  and  church-rates.)    27  G.  2.  c.  20. 
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45.  An  act  inflicting  a  penalty  for  a  ucond  cffence^  must  8*»«1  offtnc*. 
always  be  understood,  after  conviction  and  judgment  for  the 
first  offence;  and  the  second  ofience  roust  be  committed  after 
the  first  conviction,  and  judgment  thereupon  given :  for  it 
doth  not  appear  to  be  an  offence,  until  judgment  by  pro- 
ceeding of  law  be  given  against  the  offender.     2  Inst.  468. 

Ana  the  indictment  for  a  second  offence,  must  recite  the 
record  of  the  first  conviction ;  and  upon  the  evidence,  the 
record  of  the  first  conviction  must  be  proved :  but  the  matter 
of  the  first  conviction  shall  never  be  re-examined,  but  must 
stand  for  granted.     1  Hcile^  686. 

44.  By  Stat.  83  G.  8.  c.  13.  The  clerk  of  the  parliaments  Commmce- 
shall  indorse  on  every  act  of  parliament,  immediately  after  3>i^liiiTO» 
the  title,  the  day,  month,  and  year,  when  the  same  shall  have 
received  the  royal  assent;  and  such  indorsement  shall  be 
taken  to  be  a  part  of  such  act,  and  to  be  the  date  of  its  com- 
men<;ement,  where  no  other  commencement  shall  be  therein 
provided. 

By  Stat.  48  6.  S.  c.  1 36.  Where  any  bill  shall  be  introduced 
into  any  session  of  parliament,  for  the  continuance  of  any 
act  which  would  expire  in  such  sessions,  and  such  act  shall 
have  expired  before  the  bill  for  continuing  the  same  shall 
have  received  the  royal  assent,  such  continuing  act  shall  be 
deemed  to  have  effect  from  the  date  of  the  expiration  of  the 
act  intended  to  be  continued,  except  it  shall  be  otherwise  pro- 
vided in  such  continuing  act.  But  nothing  herein  contained 
shall  extend  to  affect  any  person  with  any  punishment,  pe- 
nalty, or  forfeiture,  by  reason  of  any  thing  done,  or  omitted 
to  be  done,  contrary  to  the  provisions  of  the  act  continued, 
between  the  expiration  of  the  same,  and  the  date  at  which 
the  act  continuing  the  same  shall  receive  the  royal  assent. 
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Cable  anD  €rplanation 

Of  Abbreviations  of  the  Names  of  Books^  cited  as  Authorities^ 

or  referred  to,  in  this  Work. 


41. 

Am6. 

Andr. 

Anon. 

Anst. 

Ass.  or  LUf.  Ass. 

Atk. 

Bac.  Abr. 

BarL 

Barnard. 

Barnes. 

B.  Sf  A. 

Barringt. 

Blackerby. 

Blac.  Com. 

Blac.  Rep. 

H.  Blac. 

Bos.  4*  PuU. 

Bosc. 

Bott. 

Bott.  Cont. 

Bradby. 

Brod.  Sf  Bing. 

Bro.  Ab. 

Bro. 

Brofond. 

Buck. 

BuU.  N.  P. 

Bulst. 

Burr. 

Burr.  8.  C. 

Cold. 

Caldvo.  on  Arbit. 

Calth. 

Campb. 

Can. 

Carth. 

Cas.  temp.  Hardto. 

Cas.  temp.  Talb. 

Cha.  Ca. 

Chitt.  Crim.  L. 

ChiHifs  G.L. 

ChiUy's  R.  M. 

Chitt.  Rep. 

Christian  s  G.  L. 

Clap.  Sess.  L. 


Aleyn's  Reports. 
Ambler's  Reports. 
Andrew's  Reports. 
Anonymous. 
Anstruther's  Reports. 
Liber  Assisarum. 
Atkyn*8  Reports. 

Bacon's  Abridgment,  Edit,  of  1798. 
Barlow's  Justice. 
Bamardiston's  Reports- 
Barnes's  Notes  of  Practice. 
Bamewall  &  Alderson's  King's  Bench  Reports. 
Barrington's  Observations  on  the  Statutes. 
Blackerby's  Justice,  Edit.  1749  and  1734. 
Blackstone's  Commentaries,  Edit.  1799. 
Sir  William  Blackstone's  Reports. 
Henry  Blackstone's  Reports. 
Bosanquet  &  Puller's  Reports  in  Common  Pleas. 
Boscawen  on  Conyictions. 
Bott's  Poor  Laws,  by  Const. 
Bott'a  Poor  Laws  continued  to  Hil.  T.  1814. 
Bradby  on  Distresses. 
Broderip  and  Bingham's  Reports.  C.  P. 
Brook's  Abridgement. 
Brown's  Chancery  Cases. 
Brownlow  &  Goldesborough's  Reports. 
Buck's  Cases  in  Bankruptcy. 
BuUer's  Nisi  Prius. 
Bulstrode's  Reports. 
Burrow's  Reports. 
Burrow^s  Settlement  Cases. 
Caldecott's  Reports  of  Settlement  Cases. 
Caldwell's  Treatise  on  Arbitrations,  1817. 
Calthorp's  Reports. 
Campbell's  Nisi  Prius  Reports. 
Canons  of  the  Church,  made  in  1603. 
Carthew's  Reports. 

Cases  tempore  Hardwicke,  in  King's  Bench. 
Cases  tempore  Ld.  Chancellor  Talbot. 
Chancery  Cases. 
Chitty's  Criminal  Law. 
Chitty  on  the  Game  Laws,  &c; 
Chitty  on  the  Rights  of  Manors. 
Chitty^s  Reports. 
Christian  on  the  Game  Laws. 
Clapham's  Points  of  Sessions  Law,  1818. 
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Cla^,  Clayton's  Reports. 

Co.  Ent.  Coke's  Entries. 

Co.  Lit*  Coke  upon  Littleton. 

Cowtb.  Comberbach's  Reports. 

Com.  Par.  Of.  Complete  Parish  Officer. 

Com.  Comyns's  Reports. 

Com.  Dig,  Comyns's  Digest. 

CoMi  S.L.  Cooke's  Bankrupt  Laws. 
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I.  Of  Accessaries  in  generaL 

ACCESSARY  {quasi  accedens  ad  culpam^  is  he  thai  is  noit  the  Apctiry, 
chief  actoTf  out  one  that  is  concerned  tn  thejelony  by  com^  ^bat 
mandmentf  aidf  or  receij^. 

In  the  hiehest  capital  offence,  namely  high  treason,  there  are  In  treiMon,  no 
BO  accenanes,  neither  before  nor  afiers  for  the  consenters,  aiders,  MBcaimiti^ 
abettors,  and  knowing  receivers  and  comforters  of  traitors  are  all 
principals.    1  HalefSiS. 

But  yet  as  to  ^e  course  of  proceeding,  it  hsith  been  and  indeed 
00^  to  be  the  course,  that  those  who  did  actually  commit  the 
▼erj  f^  of  treason  should  be  first  tried,  before  those  that  are 
princifmls  in  the  second  degree;  because  otherwise  this  inconve* 
nience  might  follow,  that  the  principals  in  the  second  degree 
might  be  convicted,  and  yet  the  principals  in  the  first  degree  may 
be  acquitted,  which  woukl  be  absurd.     1  Hale f6\S* 

So  in  cases  that  are  criminal,  but  not  capital,  aa'mpetit  bxrcetigy  In  the  lowest 
and  trespasSf  there  are  no  accessaries ;  for  the  accessaries  before  offences,  no 
are  in  the  same  degree  as  principals ;  and  accessaries  nfter^  by  •«e§iaries. 
receiving  the  offenders,  cannot  be  in  law  under  any  penalties  as 
accessaries,   unless    the  acts  of  parliament    that  induce  those 
penalties  do  expressly  extend  to  receivers  or  comforters,  as  some 
do.  1  Hale,  61 S.  ^  Black.  Com.  96.     (See  also  §  III.  p.  7*) 

Hierefore  the  business  of  this  title  of  accessary  refers  only  Acceaaries 
to  capital  Jeloniesy  whether  by  the  common  law,  or  by  act  of  only  in  cepitti 
parliament.  fdoniea. 

Concerning  which,  L.  Coke  observes,  generally,  that  when  an  AcoesMriet 
offence  is  felony,  either  by  the  common  law,  or  by  statute,  all  implied  in 
acccKaries  both    before   and    after  are   incidentally   included.  ^^<>°7' 
3  Jnsi.  59. 

But  as  to  felonies  by  act  of  parliament,  L.  Hale  distinguishes  AccceMriesin 
thereupon  as  follows ;  regularly  (he  says]  if  an  act  of  parliament  felonies  by 
enacts  an  offence  to  be  felony,  thougn  it  mention  nothing  of  ac-  '**'°^* 
cessariea  before  or  after,  yet  virtually  and  conseouently  those  that 
coansel  or  command  the  offence,  are  accessaries  6g/or^,  andthose, 
diat    knoiwiittly   receive    the  offender,  are   accessaries  qfter^ 
1  Haley  613. 
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But  if  the  act  of  parliament^  that  makes  the  felony,  in  express 
terms  comprehend  accessaries  before,  and  make  no  mention  of 
accessaries  after,  namely,  receivers  or  comforters,  there  it  seems 
there  can  be  no  accessaries  after ;  for  the  expression  of  pro- 
curers, counsellors,  abettors,  all  which  import  accessaries  before^ 
makes  it  evident,  that  the  law-makers  did  not  intend  to  include 
accessaries  ajler,  which  is  an  offence  of  a  lower  degree  than  ac- 
cessaries before,     1  llale,  614.    . 

Yet,  says  Mr.  Hawkins,  I  take  it  to  be  settled  at  this  day  that, 
in  these  and  all  other  cases,  where  a  statute  makes  any  offence 
treason,  or  felony,  it  involves  the  receiver  of  the  offender  in  the 
same  guilt  with  himself,  in  the  same  mannef  as  in  treason  or 
felony  at  common  law,  unless  there  be  an  express  provision  to 
the  contrary,     2  Haxjo,  c,  29-  J  14. 

And  although  it  be  generally  true,  that  an  act  of  parliament, 
creating  a  felony,  renders,  consequentially,  accessaries  before  and 
after  within  the  same  penalty,  yet  the  special  penning  of  the  act 
sometimes  varies  the  case :  Thus  the  stat.  of  3  H,  l,c.  2.,  for 
taking  away  women,  makes  the  taking  away,  and  the  procuring 
and  abetting,  yea,  and  wittingly  receiving  also,  to  be  aJl  equally 
principal  felonies,  and  excluded  of  clergy.  So  that  acts  of  par- 
.  liament  may  diversify  the  offences  of  accessary  or  principal,  ac- 
cording to  the  various  penning  thereof,  and  so  have  done  m  many 
cases.   1  Hale,  €tl4,  615. 

10&11W.C23.       The  Stat.  10  and  11  W.c,  23.,  which  makes  it  a  capital  felony 

privately  to  steal  goods,  wares,  and  merchandizesi  to  the  value 
of  5s,  m  a  shop,  warehouse,  coach- hoi^se,  or  stable,  by  day  or 
night,  though  not  broken,  and  though  no  person  be  withm  at*  the 
time,  excludes  from  clergy  the  principals,  assisters,  hirers^  and 
commai^der^,  being  thereof  convicted  or  attainted  by  verdict  or 
confession,  or  being  indicted  and  standing  mute,  or  challenging 
above  twenty.  This  statute  extends  to  such  as  hire  or  fpiHmand 
the  offence  to  be  committed ;  and  Lord  Coke,  and  after  him  Mr. 

Fost  126.  J.  Foster,  consider  the  word  command  as  comprehending  all  those 

who  incite,  procure,  set  on,  or  stir  up,  any  other  to  do  the  fact. 
2  i;<Mrj  P.  C.  64L 

Howfaracces.       Also  a  statute,  excluding  the  principals  from  the  benefit  of 

saries  by  statute   clergy,  doth  not  thereby  exclude  the  accessaries  before  or  after  ; 

shall  have  their  neither  doth  a  statute,  excluding  the  accessaries,  thereby  exclude 

^^^'  the  principals.    2  i/aio,  c.  33.  §  26. 

II.  Of  Accessaries  before  the  Fact. 

Accessary  -An  accessary  before  thefod  committed,  is  he  that,  being  absent 

Xieforc.  at  the  time  ofthefolony  committed,  doth  yet  procure,  counsel,  com- 

mand, or  abet,  another,  to  commit  a  folony. 

Being  absent  at  the  time  of  the  felony  commiitedJ]  For  if  he  be 
present,  he  is  not  an  accessary,  but  a  principal. 

So,  if  divers  come  to  commit  an  unlawful  act,  and  be  present  at 
the  time  of  the  felony^  committed,  though  one  of  them  only  doth 
it,  they  are  all  prinapals.     Hale's  Sum.  215. 

So,  if  one  present  move  the  other  to  strike ;  or  if  one,  present 
did  nothing,  but  yet  came  to  assist  the  party  if  needful ;  or  if  one 
hold  the  party  while  the  felon  strikes  him ;  or  if  one  present 
deliver  ,his  weapon  to  the  other  that  strikes :  for  they  are  present 
aiding,  abetting,  or  comforting.     Hale*s  Sum.  216. 
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So  if  ficreral  peraons  set  out  together,  or  in  snuin  parties,  upoir 
one  common  daagUy  be  it  murder  or  other  felony,  or  for  any  other 
purpose  unlawful  in  itoelf,  and  each  taketh  the  part  assigned  him, ' 
some  to  commit  the-^ct,  others  to  watch  at  proper  distances  and 
stations  to  prevent  a  surprise,  or  to  favour,  if  need  be,  the  escape 
of  those  who  are  more  immediately  engaged.  They  are  all,  pro- 
vided the  fact  be  committed,  in  the  eye  of  the  law  present  at  it : 
for  it  was  made  a  common  cause  with  them,  each  roan  operated 
in  his  station  at  one  and  the  same  instant  towards  the  same  com- 
mon end ;  and  the  part  each  man  took  tended  to  give  coun- 
tenance, encouragement,  and  protection  to  the  whole  gang,  and 
to  insure  the  success  of  their  common  enterprise.     Fost.  350. 

Also  in  some  cases,  even  a  person  Absent  may  be  principal,  as 
he  that  p«ts  poison  into  any  thing  to  poison  another,  and  leaves  it, 
though  not  present  when  it  is  taken :  And  so  it  seems  all  that  are 
present  when  the  poison  is  so  infused,  and  consenting  thereto. 
HaWs  Sum.  216. 

But  if  one  came  casually,  not  of  the  confederacy,  though  he 
hindered  not  the  felony,  he  is  neither  principal  nor  accessary, 
although  ke  apprehend  not  the  felon ;   but    for  his  negligence 
he  is  punishable  by  fine  and  imprisonment.     Hale's  Sum,  216* 
2  Ham.  c.  ^9.  §  10. 

Three    persons  agreed  to  utter  a  forged  Bank  note- — One  R.  v.  Scores, 
uttered  it  at  Gosport,  and  the  other  two,  by  previous  concert,  Atkinson  and 
waited  at  Portsmouth;  the  two  latter  were  held  to  be  accessaries  P EastVP.  C. 
before  the  fact ;  and  having  been  tried  and  convicted  as  princi-  g>j^^ 
pals  were  recommended  for  a  pardon.  M.  S.  C.C.  R. 

Procure,  counsel^  zommand^  or  ab^,']  But  here  note  some  diver- 
sities: As, 

(1)  When  the  principal  doth  noi  accomplish  the /act  altogether 
in  the  same  sort,  as  k  ixms  before  hand  agreed  betxveen  him  and  the 
accessary  ;  And  therefore  if  one  command  another  to  lay  hold 
upon  a  third  person,  and  he  lays  hold  upon  him  and  robs  him,  the 
person  commanding  is  not  accessary  to  the  robbery,  for  his  com- 
mand might  have  teen  performed  without  any  robbery.  Dalt. 
c.  I6\.p.  369. 

But  if  the  command  had  been  to  beat  him,  and  the  party  com- 
manded doth  kill  him,  or  beat  him  so  that  he  dieth  thereof;  the 
perw»n  commanding  shall  be  accessary  to  the  murder ;  for  it  is  a 
hazard  in  beating  a  man,  that  he  may  die  thereof.    Id. 

(2)  He  that  cosnmandetk  or  counsmeth  any  evil  or  unlatoful  act 
to  be  done  (a),  shall  be  adjudged  accessary  to  aU  that  shall  ensue  upon 
the  same  evil  ad,  but  not  to  any  other  distinct  thing.  As  if  one 
command  another  to  steal  a  horse,  and  he  stealeth  an  ox ;  or  to 
rob  a  man  by  the  highway  of  his  money,  and  he  robs  him  in  his 
house  of  Ins  plate ;  or  to  burn  such'  a  one's  house,  and  he  burn- 
eth  the  house  of  another:  these  are  other  acts  and  felonies  than 
he  commanded  to  be  done,  and  therefore  he  shall  not  be  adjudged 
accessary  to  them.     Id. 

(3)  But  if  a  person  commit  the  samejelony^  which  another  did 
comrnand  or  eounsdto  he  done,  though  he  doth  it  at  another  time,  or 

(a)  To  incite  and  lolicit  another  to  commit  a  crime,  is  a  misdemeanor,  although 
no  act  be  done  in  oDnieqtience  of  such  incitement  and  aolidtstion.  Rcm  v. 
AigpHi.     2  Eastt  $. 
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in  another  ptaccy  or  in  another  sort  than  toas  cwnmanded  or  couu' 
selledy  yet  here  such  person  commanding  or  eounselling  shall  be  ae^ 
cessary.  As  if  he  doth  counsel  to  kill  a  man  by  poison,  and  he 
kills  him  with  a  dagger ;  or  to  kill  him  bv  the  highway,  and  he 
kills  him  in  his  house ;  or  to  kill  him  one  day,  and  he  kills  him  on 
another  day ;  in  these  and  the  like  cases  he  shall  be  accesaary 
to  the  murder.     Id. 

(4)  Those  offences^  tohich  in  the  constrttction  of  km  are  sudden  ' 
and  unpremeauated,  cannot  have  any  accessaries  before*    As  killing 
a  man  by  misadventure  in  his  own  defence,   or  manslaughter ; 
for  in  such  case  there  can  be  no  procuring,  counselling,  com- 
manding, or  abetting.     1  //ofe,  616. 

(5)  It  seems  to  be  generally  agreed,  that  he  toho  barely  con  • 
ceals  a  felony  tohich  he  knows  to  be  intended^  is  guiky  oniy  of  a 
misprision  of  felony  ^  and  shaU  not  be  adjudged  an  accessary  ;  for 
this  is  not  procuring,  counselling,  or  abetting.  2  Ham*  c.^.  §  23. 

(6)  Also,  if  a  man  counsel  or  command  another  to  kill  a  per- 
son, and  before  he  hath  killed  him,  he  who  counselled  or  com* 
manded  it,  repents  and  countermands  it,  charging  him  not  to  kiU 
him,  and  yet  after  he  doth  kill  him ;  here  such  person  counter* 
manding  shall  not  be  adjudged  accessary  to  the  murder;  for,  ge* 
nerally,  the  law  adjudgeth  no  man  accessary  to  a  felony  before 
the  fact,  but  such  as  continue  in  that  mind  at  the.  time  that  the 
felony  is  done  and  executed.    DaU,  c,  161« />•  S6d. 

(7)  But  if  a  person  advise  a  woman  to  kiu  her  child  as  soon  aa 
it  shall  be  bom,  and  she  kill  it  in  pursuance  of  such  advice ;  he 
is  an  accessary  to  the  murder,  though  at  the  time  of  the  ad- 
vice, the  child  not  being  born,  no  murder  could  be  committed  qC 
it ;  for  the  influence  of  the  felonious  advice  continuiiur  till  the 
child  was  born,  makes  the  adviser  as  much  a  felon,  as  if  he  had 
given  his  advice  after  the  birth.    2  Hato.  c*  29.  $  18. 

Case  of  Don-  John  Donally  and  George    Vaughan  were  tried  at  the  O.i?. 

a%  <^  Sept.  Sess.  1816.    Donally  being  mdicted  for  a  burglary  in  the 

ObV^wi  on  ^^^^  ^^  *  Mr.  Po<^y  and  Vaughan  as  accessary  before  the  hct 

behidf  <?ftn  ^^  ^^^  '^  said  felony  and  burelaryJ*    It  appeared,  that  by  a  pre* 

accessary,  that  vious  concert  between  DoncMy  and  Vaughan^  and  a  person  named. 

as  the  jury  had  Barrett,  Donally  aecompanied  three  other  men,  who  went  to  rob 

*^"''^  ^®  Mr.  Poolers  house,  Vaughan  and  Barrett  watching  in  apasaage  on  the 

buMary  and  ^PP^^ite  side  of  the  Street ;  and  the  purpose  of  Donally f  Vaughan^ 

found  him  ^^^  Barrett^  clearly  being  to  procure  a  burglary  to  be  committed 

guilty  only  of  by  the  three  other  men>  and  flifterwards  to  apprehend  and  convict 

stealing  in  the  them,  in  order  to  get  shares  of  the  reward,  Mr.  Poole*%  house 

^^*  ^^^  ,  was  robbed ;  the  three  men  who  accompanied  DomaUy  were  ri- 

^e  ac^^ltf^  most  immediately  apprehended  by  Vaughan  and  Barrett,  and  had 

guilty  uac-  ^^en  tried  at  a  former  sessions  at  the  Old  Bailej^  for  burglary^ 

cessary  to  the  but  were  convicted  only  of  stealing  in  the  dwelhng-house  to  the 

«<  said  felony  amount  of  40f .,  in  consequence  of  Mr.  Pooler evid^ce,  as  to  ita- 

h'^dH^^^'*  ^i"fi»  P^^^lc  ^  ^^  time  the  robbery  was  committedt  to  see  a 

ouffhtto  hm  Person's  face  by  the  light  of  the  day. 

acquitted  the  Upon  the  present  indictment  again8t.DofM%  and  Vaughan^  the 

accessary  as  jury  acquitted  DonaUtf  of  the  biurglary,  but  found  him  guilty  of 

they  had  nega-  stealing  in  the  dwelhng-house  to  the  amount  of  409.,  and  they 


S  11.  lu.         acCWfitarp  {afier  the  Fact.)  * 

in  Daneliy^  because  not  done  animojurandiy  further  objection  on 
behalf  or  the  prisoner  Vaughan^  that  as  the  indictment  was 
against  him  as  accessary  to  a  burglary  committed  by  Donaliy^ 
aod  as  the  jury  had  acquitted  the  principal  of  the  burglary,  the 
charge  against  the  accessary  must  necessarily  fail.  That  the  of- 
fence of  an  accessary,  though  distinct,  is  yet  derivative  from  that 
of  file  principal,  and  may  be  considered  as  the  shadow  of  a  sub- 
stance. That  by  the  reversal  of  an  attainder  against  a  principal, 
the  attainder  against  the  accessary,  which  depends  upon  the  at- 
tainder of  the  principal,  is  f/>^o)nc/o- utterly  defeated  and  an- 
nulled. And  that  though  the  cnarge  against  the  accessary  in 
this  indictment,  of  which  the  juiy  had  found  him  guilty,  is  as  ac- 
cessary to  the  "  said  felony  ana  bur^tary"  yet,  that  the  word 
felony,  88  thus  used,  is  only  descriptive  of  the  character  of  the 
burguury;  and  by  no  means  applies  to  any  other  or  different  of- 
fence. That  in  an  indictment  against  an  accessary  to  a  murder, 
the  charge  would  be  laid  against  him  as  accessary  to  the  «  said 
fdony  and  murder^"  but  would  not  import  two  crimes,  or  any 
other  crime  than  that  which  the  law  denominates  murder.  That 
upon  the  whole,  therefore,  the  charge  against  Vaughan  could 
only  be  considered  as  a  charge  of  being  accessary  to  a  supposed 
burglary  by  DonaUy;  and  that  as  the  jury  had  negatived  such 
burglary,  they  ousht  consequently  to  have  acquitted  Vaughan, 

Mr.  Baron  Grmamy  who  tried  the  prisoners,  respited  the  judg-  i  Rusi.4i.(n.; 
roent  upon  these  objections,  which,  m  the  following  Michaelmat 
Term,  were  argued  before  the  twelve  judges  in  the  Exchequer 
Chamber,  by  Curwood  for  the  prisoners,  and  BoUand  for  the  crown. 
The  opinion  of  the  judges  was  not  formally  communicated  ;  but  it 
is  understood  to  have  been  unanimous  in  favour  of  the  objection  on 
behalf  of  Vaughan  ;  and  in  the  proportion  of  ten  to  two  in  favour 
of  Uie  objection  on  behalf  of  DonaUy. 

III.  Of  Accessaries  tifter  the  Fact,  and  Receivers. 

Accessary  iffter  the  Jact  w,  tohere  ia  person,  knowing  the  Jelony  Accessary  after. 
to  be  committed  by  another ^  relievesy  comforts,  or  assists  the  felon 

Knowing  thejeUmy  to  be  committed,^    There  can  be  no  doubt,  The  recdTer 
but  that  it  is  necessary  that  the  receiver  have  notice  of  the  felony,  mu^t  have 
either  express  or  implied ;  and  it  must  be  laid  in  the  indictment,  notice. 
that  the  receiver  knew  that  the  person  received  by  him  had  com- 
mitted the  principal  felony.    2  Han.  e,  29.  §  32. 

T%e^fiiony.2  This,  as  hath  been  said,  holds  place  only  in  felo' 
nieSf  and  in  those  felonies,  where  by  the  law  judgment  of  death 
regularly  ought  to  ensue ;  and  therefore  ought  not  in  petit  lar- 
ceny.    1  Hale,  618. 

And  it  seems  if  a  person  do  barely  receive,  comfort,  or  con- 
ceal an  ofTender  guilty  of  any  common  trespass,  or  inferior  crime  of 
the  like  nature,  though  he  knew  him  to  have  been  guilty,  and  that 
there  is  a  warrant  out  against  him,  (which  by  reason  of  such  con- 
cealment cannot  be  executed,)  yet  he  is  not  an  accessary^  to 
the  oflence;  but  perhaps  in  such  case  he  may  be  indictabla 
for  a  contempt  of  the  law,  in  hmdering  the  due  course  of  justice. 
2Hmr.c.29.  $4. 

Relieves,  comforts,  or  assists  the  /donJ]     In  the  explication  of 
these  words  savoid  things  are  considerable : 
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(1)  Generally,  any  assistance  whatsoever  given  to  one  known 
to  be  a  felon,  -in  order  to  hinder  his  being  apprehended,  or  tried^ 
or  suffering  the  punishment  to  which  he  is  condemned^  is  suf* 
ficient  to  bring  a  man  within  this  description,  and  make  him  ac- 
cessary to  the  felony ;  as  where  one  assists  him  with  a  horse  to 
ride  away  with,  or  with  money  or  victuals  to  support  him  in  his 
escape.    2  Haw.  c.  29.  §  26. 

2)  But  if  a  man  know  that  a  person  hath  committed  a  felony^ 
but  doth  not  discover  it,  this  doth  not  make  him  an  accessary^ 
but  it  is  8  misprision  ojf  felony,  for  which  he  may  be  indicted^ 
and  upon  his  conviction  fined  and  imprisoned,     I  Hale,  618. 

(3)  Also  if  a  man  see  another  i:oramit  a  felony,  but  consepts 
not,  nor  yet  takes  care  to  apprehend  him,  or  to  levy  hoe  and  cry 
after  him»  or  upon  hue  and  cry  levied  doth  not  pursue  him ;  thi» 
is  a  neglect  punishable  by  fine  and  imprisonment,  but  it  doth  not 
make  him  an  accessary.     I  Hale,  618. 

(4)  In  like  manner,  if  one  commit  a  felony,  and  come  to  a 
person's  house  before  he  be  arrested,  and  such  person  suffer  hinn 
to  escape  without  arrest,  knowing  him  to  have  committed  a  felony^ 
this  doth  not  make  him  accessary  ;  but  if  he  take  money  of  tne 
felon  to  suffer  him  to  escape,  this  makes  him  accessary :  And  so 
it  is  if  he  shut  the  fore-door  of  his  house,  whereby  the  pursuers 
are  deceived,  and  the  felon  hath  opportunity  to  escape,  thi& 
jnakes  him  an  accessary ;  for  here  is  not  a  bare  omission,  but  an 
act  done  by  him  to  accommodate  the  felon's  escape.    1  Hale,  619* 

(5)  Also  it  seems  to  be  settled  at  this  day,  that  whosoever 
rescues  a  felon  from  an  arrest  for  the  felony,  or  voluntarily  suffer* 
him  to  escape,  is  an  accessary  to  the  felony.    2  Hato,  c.  29*  $  27  • 

(6)  But  if  a  felon  be  in  prison ;  he  that  relieves  him  with  ne- 
cessary meat,  drink,  or  clotnes,  for  the  sustentation  of  life,  is  not 
accessary.     1  Hale,  620. 

(7)  So  if  he  be  bailed  out ;  it  is  lawful  to  relieve  and  maintain 
him,  for  he  is  quodammodo  in  custody,  and  is  under  a  certainty  of 
coming  to  his  trial.     1  Hale,  620. 

i8)  But  if  a  felon  be  in  gaol ;  for  a  man  to  convey  instruments 
lim  to  break  prison  to  make  en  escape,  or  to  bribe  the  gaoler 
to  let  him  escape,  makes  the  party  an  accessary :  for  though 
common  humanity  allows  every  man  to  afford  such  persons  ne- 
cessary relief,  yet  common  justice  prohibits  all  unlawnil  attempts 
to  cause  their  escapes.    1  Hale,  621. 

(9)  The  sending  a  letter  in  j&vour  of  a  felon,  or  advising  to 
•labour  witnesses  not  to  appear,  makes  no  accessary ;  but  it  is  a 
Jiigh  contempt.    Holies  Sum.  219. 

(10)  A  man  may  be  accessary  to  an  accessary,  by  the  re* 
ceiving  of  him,  knowing  him  to  be  an  accessary  to  felony. 
1  Hak,  622. 

(11)  If  a  man  have  goods  stolen^  and  he  receive  his  poods 
jagain,  simply,  without  any  contract  to  favour  the  felon  m  his 
•prosecution,  this  is  lawful ;  but  if  he  receive  them  upon  agree- 
•roent  not  to  prosecute,  or  to  prosecute  faintly,  this  is  theftbote, 
punishable  by  imprisonment  and  ransom,  but  yet  it  makes  him  not 

. an. accessary ;   but  if  he  takes  money  of  him  to  favour  him, 
whereby  he  escapes,  this  makes  him  accessary..    1  Hale^  619. 

(12)  And  if  any  person  shdl  receive  or  buy  stolen  goods, 
koowing  them  to  be  sloleny  or  shall  rjeceive^  harbouTi  or  con- 
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ceal  the  thieves,  he  shall,  •mhere  the  original  offences  admitted  of 
accessaries,  be  deemed  an  accessary,  aod  be  transported  for  four- 
teen years.  S  W.  3.  c.  9.  $  4.  1  Ann,  st,  2.  c.  9.  5  Ann.  c.  31.  §  5. 
4G.1.  c.  IK 

And  buying  the  goods  at  an  under-value,  is  a  presumptive 
evidence,  tibat  the  buyer  knew  they  were  stolen.     1  Hale,  619. 

(13)  It  seems  agreed,  that  the  law  hath  such  a  regard  to  that 
duty,  love  and  tenderness,  which  a  wife  owes  to  her  husband, 
as  not  to  make  her  an  accessary  to  felony  by  any  receipt  given 
to  her  husband.  Yet  if  she  be  any  way  guilty  of  procuring  her 
husband  to  commit  it,  it  seems  to  make  her  an  accessary  before 
the  fact,  in  the  same  manner  as  if  she  had  been  sole.  Also  it  seems 
agreed,  that  no  other  relation  besides  that  of  a  wife  to  her 
husband  will  exempt  the  receiver  of  a  felon  from  being  an  ac* 
cessary  to  the  felony;  from  whence  it  follows,  that  if  a  master 
receive  a  servant,  or  a  servant  a  master,  or  a  brother  a  brother,  or 
even  a  husband  a  wife,  they  are  accessaries  in  the  same  manner  as 
if  they  had  been  mere  strangers  to  one  another.    2  Hatv.  c.  29. 

(14)  But  if  the  wife  alone,  the  husband  being  ignorant  of  it, 
do  receive  any  other  person  being  a  felon ;  the  wife  is  accessary, 
and  not  the  husband.     1  Hcde,  621. 

(15)  But  if  the  husband  and  wife  both  receive  a  felon  know- 
ingly, it  shall  be  adjudged  only  the  act  of  the  husband,  and  the 
wife  shall  be  acquitted.    Id. 

There  can  be  no  accessaries  in  petit  larceny.     12  Rep.  81.   No  accessaries 
1  Hole,  590.     Not  even  under  the  stat.  fVill.  and  Ann.  »«  petit  Urceny . 

«7.  Avery  and  A.  Evans  were  indicted  (at  the  O.  B.  May^  1749),  Case  of 
Avery  for  privately  steahng  from  the  person  of  Sir  G.  Payne  A.  Evans. 
one  silk  handkerchief,  value  \2d. ;  and  Evans  for  feloniously  re-  ^^^  ^^* 
cetving  the  same,  knowing  it  to  have  been  stolen.  Avery  was 
found  guilty  of  stealing  to  the  value  of  lOe/.,  and  was  ordered 
to  be  transported  for  seven  years.  Evans  was  likewise  convicted 
of  receiving  the  goods  knowing  them  to  be  stolen ;  but  judg- 
ment was  respited  as  to  him,  upon  a  doubt  ^whether  sentence 
«f  transportation  could  be  given  against  him  upon  the  stat.  of 
the  4  Geo.  1.  c.  11.  in  regard  that  die  principal  felon  was  found 
guilty  of  petit  larceny  only..  And  the  judges  were  all  of  opinion 
that  no  judgment  could  be  given  against  Evans  on  this  verdict* 
For  though  the  act  is  express,  that  persons  convicted  of  buying 
or  receiving  stolen  goods,  knowing  them  to  be  stolen,  shall 
be  transported  for  14  years,  yet  still  it  must  mean  persons 
legally  convicted,  persons  convicted  as  accessaries  after  the 
fact  under  the  stat.  3  W.  and  M.  c.  9.  and  5  Ann.  c.  31.  .  But 
this  man  ought  to  have  been  acquitted,  the  principal  felon  being 
convicted  of  petit  larceny  only.  And  indeed  the  indictmei^ 
against  Avery  being  for  petit  larceny,  Evans  ought  not  to  have 
been  put  upon  his  trial ;  for  the  acts,  which  make  receivers  of 
stolen  goods  knowingly  accessaries  to  the  felony,  must  be  un- 
derstood to  make  them  accessaries  in  such  cases  only  where  by  l  Hale,  616. 
lanr  an  accessary  may  be;  and  there  can  be  no  accessary  to 
petit  larceny.  Accordingly  at  the  next  sessions  Evqns  was  dis- 
charged. 

But  now  see  8tat.«22  Geo.S.c.SS.  under  which  the  receiver 
of  stolen  goods   ^  any  value  (except  in  certain  cases)  may  be 
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43G.7.c.li7. 
Where  acoet- 
saries  before 


prosecuted  as  for  a  misdemeanor.     Vide  past*    As  to  Receivers^ 
see  also  the  ibllowing  section* 

IV*  Ham  Accessaries  and  Receivers  ate  to  be  proceeded 

against. 

By  3  Ed.  1.  c.  15.  -^hose  who  are  accused  of  the  receipt  of 
jfdonsy  or  of  commandment^  orjoree^  or  of  aid  in  fdony  done, 
AaU  be  bauable ;  but  ^bis  seemeth  to  be  only  where  it  stands 
indifTerent  whether  the  party  be  guilty  or  innocent ;  for  if  there 
be  strong  presumptions  *of  guilty  it  seemeth  that  he  is  not  baiiaUe. 
2  Htpm.  c.  15.  §  53. 

Where  a  person  is  feloniously  stricken  or  poisoned  in  one 
county^  and  dies  thereof'  in  another  county,  the  accessary  may 
be  indicted  in  the  county  where  the  death  shall  happen.  2  &  S 
JBrf.  6.  c.  2*.  $  2,  3.  "* 

Also,  by  §  4i  wh^re  a  murder*  or  felony  is  committed  in  one 
county,  and  the  person  is  accessary  in  another  county,  the  acces- 
sary may  be  indicted  in  the  county  where  he  was  accessary :  And 
the  judges  of  assize,  or  two  of  them,  of  the  county  where  the 
o£Pence  of  the- accessary  shall  be  committed,  on  suit  to  them  made, 
shall  write  to  the  keeper  of  the  records  where  the  principal  shall 
be  convicted,'  to  certify  them  whether  such  principal  be  attainted, 
convicted,  or  otherwise  discharged ;  which  he  shall  certify  under 
his  seal. 

By  43  Geo.  3.  «.  113.  ^  5.  After  reciting  that  whereas  it  n  con- 
venient that  accessaries  to  felonies  committed  within  the  body  of 
the  fiictlmf^  be  ^^^  county  within  the  realm  should  be  by  law  liable  to  be  tried 
tried.'    ^^       ^  ^^11  ^^  t^c  county  wherein  the  principal  felony  was  committed 

as  in  the  county  in  which  they  so  became  accessaries,  and  also 
that  accessaries  to  felonies  committed  upon  the  high  seas  riiould 
be  by  ktw  liable  to  be  tried  by  such  court  and  in  such  maimer 
as  by  the  act  made  in  the  28th  of  Henry  the  8th  is  directed  in 
respect  to  felonies  done  upon  the  high  seas,  it  is  therefore 
enacted,  That  from  and  after  the  16th  of  July^  1803»  in  adl  cases 
in  which  any  person  shall  hereafter  procure,  direct,  counsel,  or 
command  any  otlier  person  to  commit,  or  shall  abet  any  other 
person  in  committing  any  felony  whatsoever,  or  shall  in  any  wise 
whatsoever  become  an  accessary  before  the  fact  to  any  felony 
whatsoever,  whether  such  principal  felony  be  committed  within 
the  body  of  any  county,  or  upon  the  h^h  seas,  and  whether  sucb 
procuring,  &c.  or  otherwise  becoming  accessary  before  the  -fact 
Miall  have  been  committed  within  the  body  of  any  county,  or  upon 
the  high  seas,  in  all  such  cases  the  offence  of  the  person  or 
persons  so  procuring,  &c.  such  felony,  or  so  in  any  wi^e  becom- 
ing accessary  before  the  fact  to  such  felony,  shafl  and  may  be 
inquired  of,  tried,  determined,  and  adjudgec^  in  case  such  prin- 
cipal felony  shall  have  been  committed  within  the  body  of  any 
county,  by  the  course  of  the  common  law,  either  within  sura 
county  wherein  the  said  principal  felony  shall  have  been  com- 
mitted, or  within  the  eounty  wherein  the  said  offirace  in  pro- 
curing. Sic  or  otherwise  becoming  accessary  before  the  fact 
shall  have  been  committed ;  and  fn  case  the  said  principal  felony 
shall  have  been  committed  upon  the  high  seas,  then  the  said 
odei^oe,  in  procuring,  &c*  such  felony,  or  of  so  becoming  an 
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accessary  before  the  fact  to  the  same,  shall  and  may  be  inquired  ^^  G-  "•  <^  1 1' 
of  in  and  by  such  court,  and  in  such  manner  and  form,  as  in  and 
by  the  said  act,  28  //.  8.  is  appointed  and  directed  for  the  trying, 
determining,  and  adjudging,   of  felonies   done  upon  the  high 
seas :  provided  that  no  person  who  shall  hereafter  be  once  tried  No  person  so 
and  acquitted,  or  convicted  of  any  such  offence,  in  procuring,  &c.  {."f!^»  ***^^  ^ 
any  felony,  or  of  otherwise  becoming  an  accessary  before  the      ^  |^j^  ^^^ 
fact  to  such  felony,  whether  the  trial  of  such  person  shall  have  the  same  of- 
been  had  according  to  the  course  of  the  common  law,  as  in  the  fence  in  any 
case  of  a  felony  committed  within  the  body  of  any  county  in  court. 
this  realm,   or   according  to  the  provisions  contained    in   the 
28  H.  8.  as  in  the  case  of  a  felony  committed  on  the  high  seas, 
shall  be  liable  to  be  again  indicted,  prosecuted,  or  tried,  for  the 
same  ofience,  in  any  court  or  jurisdiction  whatsoever,  -{a) 

And  by  f  6.  reciting  that  whereas  by  an  act,    made  in  the  33  Hen.  s. 
3S  H.  8.  intituled,  an  ad  to  proceed^  by  commission  of  oyer  and  ^?'JI^^^*^ 
terminer,  wfainst  such  persons  as  shall  confess  ireason^  ice.  voith^  therein^rottl^*'' 
out  reman£ng  the  same  to  he  tried  in  the  shire  tvhere  the  offence  tained  respect- 
wtt  committed;  certain  powers,  Sfc.  are  given  for  making  com-  ing  murder, 
missiona  of  oyer  and  terminer,  for  the  speedy  trial,  Spc,  of  per-  &c.  shall  be 
SODS  examined  before  the  king's  council,  or  three  of  them,  upon  «»t«»ded  to 
any  murders  or  otiier  offences  therein  mentioned,  and  for  inquir*  f^^^j||[^^  ia 
iDg  o£f  Sfc.  such  murders  and  other  ofiences,   under  such  cir-  muider  and  ia 
cumstances,  and  in  such  cases,  as  in  the  said  act  are  mentioned,  maBslaugbter. 
which  said  act,  so  6r  as  the  same  relates  to  the  crime  of  murder, 
IS  still  in  force  and  unrepealed,  but  no  provision  is  therein  made 
fcnr  Uie  trial  of  accessaries  before  the  fact  in  murder,  or  for  tlie 
trial  of  the  o&nce  of  manslaughter,  either  upon  indictments  for 
that  offence,  or  for  the  crime  of  murder,  under  any  commission 
to  be  made  or  issued  in  pursuance  of  the  same  act,   whereby 
persons  guilty  of  those  offences,  and  more  particularly  when  such 
mofders  or  manslaugliters  happen  to  be  committed  out  of  the 
realm,    and  not   upon   the  high   seas,    may  frequently  escape 
punishment,  tfaereuire  it  is  enacted  that  from  henceforth  all  and 
iingaJar  the  powers,  Sfc,  in  the  said  last  recited  act  contained  re- 
ipecting  the  offence  of  murder,  and  the  examination  of  any  per* 
MID  or  persona  upon  any  murders  by  the  king's  council,  or  three 
of  them,  and  the  making  or  issuing  of  commissions  of  oyer  and 
termimsr  for  the  trial,  conviction,  or  delivery  of  offenders,  and 
the  inqoiring,  hearing,  and  determining  of  all  such  murders  in 
manner  therein  mentioned,  and  all  other  the  clauses,  S^c.  concern- 
ing the  offence  of  inurder,  and  the  inquiring,  8^c,  thereof,  and 
the  trial,  Sfc.  of  such  offenders  therein,  as  in  the  same  act  are 
mentioDed,  are  hereby  extended  to  the  oflfence  of  procuring,  Sfc* 
•r  otherwise  becommg  an  accessary  before    the  fact  to  any 
Biurder ;  and  also  to  the  offence  of  manslaughter,  in  like  manner 
as  if  thoae  4»ffeBces  had  been  expressly  mentioned  in  the  said 
hot  recited  act ;  and  in  case  any  offender  shall,  in  pursuance  of  If  on  the  trial 
this  or  the  said  recited  act,  be  indicted  for  murder,  and  upon  of  any  offender 
such  trial  it  shall  appear  that  the  person  so  indicted  and  tried  is  ^^^^"^^'  \^ 
guilty  of  manslaughter,  and  of  no  greater  offence,  the  jury  may  |,  tniStvoi 
on  such  indictment  find  the  party  guilty  of  manslaughter  only ;  manslaughter 
or,  in  case  of  doubt  or  difficulty,  may  find  a  special  verdict,  upon  only,  the  jury 
^ __^___^— ___...^    n**y  find  ac- 

(«)  See  title  %f|i|^p  for  the  occasion  of  iKisaing  tliui  act.  ^bfvei<iUct? 
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45  G.  3.  c.  113.  ipp^hi'ch  there  shall  be  the  like  proceedings,  S^c,  as  if. the  offence 

had  been  committed  within  the  body  of  any  county  within  this 
realm,  and  such  trial  had  been  had  and  such  general  or  special 
verdict  had  been  found  upon  an  indictment  &r  murder  found 
and  tried  according  to  the  course  of  the  common  law  by  a  jury 
of  the  same  county  within  which  the  offence  was  committed. 

Trial  of  re-  With  respect  to  the  trial  of  offenders  receiving  goods  stolen 

ceivers  of  stolen  in  some  Other  part  of  the  United  Kingdom,  the  13  Geo.  3.  c.  31.  §  5. 

property  in         enacts  that  any  person  in  either  part  of  the  United  Kingdom, 

some  other  part  .   .  x:     •  *.*!  j  *.i_         a>     ^ 

of  the  United     receivmg  or  havmg  any  money,  cattle,  goods,  or  other  effects 
Kingdom.  feloniously  taken  in  the   other  part  of  the   United  Kingdom, 

knowing  the  same  to  be  feloniously  taken,  may  be  indicted,  tried, 
4*c.  in  that  part  of  the  United  Kingdom  where  he  received  the 
same,  as  if  the  same  had  been  feloniously  taken  in  that  part  of 
the  United  Kingdom.  And  since  the  union  with  Ireland^  the 
44Geo.3.  C.92.  44  Geo.  3.  c.  92.  ^8.  makes  a  general  provision,  and  enacts, 
^  ^'  ''  that  if  any  person  or  persons  in  any  one  of  the  parts  of  the 

United  Kingdom,  shall  hereafter  receive  or  have  any  cattle, 
goods,  or  other  effects,  stolen  or  otherwise  feloniously  taken  in 
any  other  part  of  the  United  Kingdom,  knowing  the  same  to 
-  have  been  stolen  or  otherwise  feloniously  taken,  every  such  per- 
son shall  be  liable  to  be  indicted,  tried  and  punished  for  such 
offence  in  that  part  of  the  United  Kingdom,  where  he,  she,  or 
they  shall  so  receive  or  have  the  ^id  cattle,  goods,  or  other 
effects,  in  the  same  manner  to  all  intents  and  purpones,  as  if  the 
said  cattle,  goods,  or  other  effects,  had  been  originally  stolen  or 
otherwise  feloniously  taken  in  that  part  of  the  United  Kingdom, 
in  which  such  person  shall  so  receive  or  have  such  cattle,  goods, 
or  other  effects  respectively.**  (a) 

Indictment. 
Acc^sary  and        fh^  accessary  may  be  indicted  in  the  same  indictment  with 
same^mdirt-       ^^®  principal,  and  that  is  the  best  and  most  usual  way :  but  he 
jaenL  ™^y  ^^  indicted  in  another  indictment :  but  then  such  indictment 

must  contain  the  certainty  and  kind   of  the  principal  felony .^ 
1  Haley  623. 
Principal  to  be       It  seemeth  that  the  accessary  may  be  put  to  answer  before  the 
fir^t  conTicted.    principal  hath  appeared :    but  his  plea  cannot  be  tried  before 

such  appearance,  unless  he  desire  it  himself;  but  if  he  will  put 
himself  upon  the  trial  before  the  principal  be  tried  he  may ;  and 
his  acquittal  or  convicticAi,  upon  such  trial,  is  good.  2  f/imo. 
C.29.  J45.  1  Ha^,  623. 

But  it  seemeth  necessary  in  such  case  to  respite  judgment  till 

the  principal  be  convicted  and  attaint ;  for  if  the  principal  be 

after  acquitted,  that  conviction  of  the  accessary  is  annulled,  and 

no  judgment    ought  to  be   given    against  him:   but  if  he  be 

acquitted  of  the  accessary,  that  acquittal  is  good,  and  he  shall 

be  discharged.     1  Hale,  623,  624. 

meUm^t  ^*  ®^"®  ^®  ^^  settled  at  this  day  that  if  the  principal  and 

^  accessary  appear  together,  and  the  principal  plead  the  general 

^  issue,  the  accessary  shall  be  put  to  plead  also;  and  that  if  he 

— --■--■■'-■---      '       ^ 

(a)  This  act,  and  also  the  45  Geo.  5.  c  92.  and  the  54  Geo.  S,  c.  186.  pro- 
Tide  for  the  more  eas^  apprehending  md  trying  of  offenders  escaping  from  one 
part  of  the  lAilud  Kingdom  to  tha  other. 
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likewise  plead  the  general  issue,  both  may  be  tried  by  one  In* 

3 vest ;  but  that  the  principal  must  be  first  convicted,  and  that 
le  jury  shall  be  chargea»  that  if  ^they  find  the  principal  not 
guilty,  they  shall  find  the  accessary  not  guilty.  But  it  seems 
agreed,  that  if  the  principal  plead  a  plea  in  bar,  or  abatement, 
or  a  former  acquittal,  the  accessary  shall  not  be  forced  to  answer, 
till  that  plea  be  determined,  for  if  it  be  found  for  the  principal, 
the  accessary  is  discharged ;  if  against  the  principal,  yet  he  snail 
afler  plead  over  to  the  felony^  and  may  be  acquitted.  2  Haxv. 
€.  29.  §  47.     1  Hale,  6U. 

Anciently  the  accessary  could  not  be  tried  unless  the  prin-  Accessary  may 
dpal  were  attainted  (3  Ed.  I.  c.U.):  but  by  the  1  Ann.  stat.2.  ^  t^'^d,  th«jgh 
^.9.   #1.  if  the  principal  be  convicted,   or  if  he  peremptorily  no*  auSnted***^ 
challenge  above  twenty  of  the  jury,  the  accessary  may  be  tried 
and  punished  as  if  the  princijpal  had  been  attainted,  and  this, 
although  the  principal  be  admitted  to  his  clergy,  pardoned,   or 
otherwise  delivered  before  attainder. 

Formerly  if  a  man  had  been  indicted  as  accessary  in  the  same  Caw  where  a 
felony  to  several  persons,  he  could  not  have  been  arraigned  till  P^non  it 
all  the  principals  were  convicted  and  attainted :  but  as  the  law  ^^"''B^  ■* 
now  stands,  if  a  man  be  indicted  as  accessary  to  two  or  more,  mo^tl^  one* 
and  the  jury  find  him  accessary  to  one,  it  is  a  good  verdict,  and 
judgment  may  pass  upon  him.    9.  Rep.  119.  Post.  861. 

And  therefore  the  court  in  their  discretion  may  arraign  him 
as  accessary  to  such  of  the  principals  who  are  convicted ;  and  if 
he  be  found  guilty  as  accessary  to  them  or  ani^  of  them,  judgment 
shall  pass  upon  him :  But  on  the  other  hand,  if  he  be  acquitted, 
diat  acquittal  will  not  discharse  him  as  accessary  to  the  others ; 
but  by  statm  43  Geo.  3.  c.  113.  §  5.  it  is  provided,  that  no  person 
ahall  be  tried  more  than  once  for  the  same  offence  of  bemg  ac- 
cesaary  before  the  fact. 

If  the  principal  be  erroneously  attaint,  yet  the  accessary  shall  Case  where  the 
be  put  to  answer,  and  shall  not  take  advantage  of  the  error  in  ^"''^'^' 
that  attainder ;  but  the  principal  reversing  the  attainder  reverseth  ^[[^^^    ^  *  * 
the  attainder  of  the  accessary.     1  Haley  625. 

Where  an  indictment  for  receiving  stolen  goods  averred  that  Baldwin's  case, 
4he  principal  felon  had  been  didy  conx>ictedf  upon  an  objection  ^^^Q™^^ 
that  the  record  whidi  was  produced  was  not  sufficiently  formal  igj^,    cor. 
and  correct  to  support  the  averment,  it  was  held  that  the^'ud^-  Thomson,  B. 
■ment  was  not  necessary,  and  might  be  rejected ;  that  the  con"  3.  Campb.  265. 
ucHon  toas  tiMdent ;  that  in  the  common  case,  wfaiere  the  receiver 
is  tried  with  uie  thief,  there  is  no  judgment  on  the  thief  before 
the  verdict  against  the  receiver;  and  that  although  the  record 
produced  was  full  of  errors,  yet  an  erroneous  attainder  of  the 
principal    is  sufficient,    as   against  the  accessary,    until    it  is 
reversed. 

The  judgment  upon  an  indictment  must  be  taken  to  be  good 
until  it  is  reversed  oy  a  writ  of  error;  as  in  the  case  of  proceed- 
ings against  the  Bcoessary.  •  8o  if  there  be  a  judgment  against 
the  husband  for  treason,  not  reversed  by  error,  it  is  sufficient  to 
deprive  the  wife  of  her  dower.  Per  Lawrence  J.  Holmes  v. 
J¥alsh,  7  T.  R.  i€5. 

If  the  principal  and  accessary  are  joined  in  one  indictment  and 
tried  together,  which  seems  to  be  the  most  eligible  course  where 
both  ore  amenable^  there  is  no  room  to  dpubl,  whether  the  acces^ 
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Aary  may  not  enter  into  the  full  defence  of  the  principal,  and 
avail  himself  of  every  matter  of  fact,  and  every  point  of  law 
tending  to  his  acquittal.  For  the  accessary  is  in  this  case  to  be 
considered  as  pariiceps  in  lite^  and  this  sort  of  defence  necessa- 
rily and  directly  tendeth  to  his  own  acquittal.    Fost,  365. 

But  when  the  accessary  is  brought  to  his  trial  after  the  convic- 
tion of  the  principal,  it  is  not  necessary  to  enter  into  a  detail  of 
the  evidence  on  which  the  conviction  was  founded.  Nor  doth 
.the  indictment  aver  that  the  principal  was  in  fact  guilty.  It  is 
sufficient  if  it  recite,  with  proper  certainty,  the  record  of  the 
conviction.  This  is  evidence  against  the  accessary^  sufficient  to 
put  him  upon  his  defence^  for  it  is  founded  upon  a  legal  pre* 
sumption,  that  every  thing  in  th&  former  proceeding  was  rightly 
and  properly  transacted.  But  a  presumption  of  this  kind  must, 
as  it  seemeth,  give  way  to  facts  manifestly  and  clearly  proved. 
FoH.  365. 

As  against  the  accessary  therefore,  the  conviction  of  the  prin- 
cipal will  not  be  conclusive ;  it  is  as  to  him  res  inter  alios  acta  :  for 
an  accessary  may  controvert  the  guilt  of  the  principal,  notwith- 
standing the  record  of  his  conviction.  Smith*s  case^  O.  B.  Dec. 
1783.  1  Leachj  289. 

And  therefore  if  it  shall  come  out  in  evidence  upon  the  trial  of 
the  accessary,  as  it  sometimes  hath  and  frequently  may,  that  the 
offence  of  which  the  principal  was  convicted  did  not  amount  to 
felony  in  him,  or  not  to  that  s]^cies  of/dony  tvith  xohich  he  toas 
char^edy  the  accessary  may  avail  himself  of  this,  and  ought  to  be 
'  acquitted.     Fost.  365. 

And  as  in  point  of  laxv^  so  also  in  point  of  fact^  if  it  shall 
manifestly  appear  in  the  course  of  the  accessary's  trial  that  the 
principal  was  innocent,  common  justice  seemeth  to  require  that 
the  accessary  should  be  acquitted.    A.  is  convicted  upon  circum«> 
stantial  evidence,  strong  as  that  sort  of  evidence  can  be,  of  the 
murder  of  B.\  C.  is  afterwards   indicted  as  accessary  to  this 
murder ;  and  it  cometh  out  upon  the  trial  by  incontestible  evi- 
dence that  B.  is  still  living,  (Lord  Hale  somewhere  mentioneth  a 
case  of  this  kind,)  is  C.  to  be  convicted  or  acquitted?  The  case 
is  too  plain  to  admit  of  a  doubt.    Or  suppose  B.  to  have  been 
in  fact  murdered,  and  that  it  should  come  out  in  evidence,  to  the 
satisfaction  of  the  court  and  jury^  that  the  witnesses  against  Am 
were  mistaken  in  his  person,   (a  case  of  this  kind   Mr.  Justice 
Foster  says  he  has  known,)  and  that  A.  was  not  nor  could  possi^ 
bly  have  been  present  at  the  murder.    Fost.  367,  368. 
Acoesiaiy  fc-         If  one  person  be  indicted  as  principal,  and  another  as  acces- 
^^^!^A^^  he   gary,  and  both  be  acquitted,  yet  the  person  indicted  as  accessary 
^^^^**         may  be  indicted  as  principal,  and  the  former  acquittal  as  acces- 
pnnapu.  ^^^^^^  .^  ^^  y^^^     ^  Halcy  625, 

Whether  the  But  if  a  person  be  indicted  as  principal,  and  acquitted,  he 

principal  ac  shall  not  be  indicted  as  accessary  before  :  And  if  he  be,  he  may 
quitted  may  be  plead  his  former  acquittal  in  bar^  for  it  is  in  substance  the  same 
^J^^^    offence.     1  Hflfe,  6%. 

^^  But  Mr.  Justice  Faster  observes  upon  this,  that  in  the  eve  of  the 

law  the  offbnces  of  principal  and  accessary  do  specifically  differ ; 
and  if  a  person  indicted  ad  principal,  cannot  be  convicted  upon 
evidence  tending  barely  to  prove  him  to  have  been  accessary  betor^ 
Che  fact,  which  must  needs  be  admitted,  it  doth  not  appear  how 

H 
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an  acquittal  upon  oneindictroent  can  be  a  bar  to  a  second  for  an 
olTence  specifically  different  from  it.    Fost.  362. 

And  the  distinction  is  also  taken  in  R,  v.  Winifred  GardoUf 
1  Basils  P.  C.  352 1  and  there  it  was  held  by  all  the  judees,  that 
/T.  G.  haying  been  indicted  as  accessary  before  the  &ct»  and 
acquitted  upon  that  indictment,  might  be  indicted  again  as 
principal. 

So  if  a  roan  be  indicted  as  principal,  and  acquitted,  he  may  be  Principal  ac* 
indicted  as  accessary  after ^  for  they  are  offences  of  several  natures,  quitted  may  be 
1  Hale^  626.  indictad wac 

And  so  it  is  if  he  be  indicted  as  accessary  before^  and  acquitted ;  ^2mbe- 
yet  for  the  same  reason  he  may  be  indicted  as  accessary  after,  foreai^ttad 
Idw  may  be  indicted 

Where   the  proceedings  are  against  the  accessary  only,  the 


name  of  the  principal  should  be  stated  in  the  indictment,  if  it  be  ^^* 

known ;  and  where  it  was  stated  in  an  indictment  against  an  ac-  oioucKier  ^' 

eessary  to  a  felony,  that  the  felony  was  committed  by  a  person  Sum.Ai8.l8l2. 

to  the  jurors  unkmwn  ;  and  it  appeared  that  the  principal  felon  oor.LeBlanc  J. 

was  a  witness  before  the  grand  jury,  it  was  held  that  the  indict-  '  Cempb.  864. 
ment  could  not  be  supported. 

Particular  Slatutes  against  Receivers* 

By  stati  S  W.c.  9.    If  any  person  shall  buy  or  receive  any  3  W.  c.  9.  H> 
stolen  goo^y  knowing  the  some  to  be  stolen,  he  shall  be  deemed 
an  accessary  after  the  fact,  and  shall  incur  the  same  punishment 
OH  an  accessary,  &c.  after  the  felony  committed. 

By  the  5  Ann,  c.  31 .  §  5.     If  anv  person  shall  buy  or  receive  Recrivjag 
any  stolen  goods  or  chattels,  knowmg  them  to  be  stolen,  or  shall  Moiec  f^oodfr. 
receive,   harbour,  or  conceal    any' burglars,  felons,   or  thieves,  orhaibouria^j 
knowing  them  to  be  so,  he  shall   be  deemed  accessary  to  the  ^T**" 
felony ;  and  being  convicted  on  the  testimony  of  one  witness,  shall 
»uffer  death  as  a  felon  convict  [but  within  clergy*]. 

By  4-  Cr.  c.  11.  §  \.  where  any  persons  have  been  convicted  of  4  Geo.  c.  Ii. 
any  offences  within  clergy,  or  where  any  shall  hereafter  be  convicted 
of  any  crimes,  for  which  they  are  to  be  excluded  the  benefit  of 
clergy,  and  his  majesty  shall  be  pleased  to  pardon  on  condition 
of  transportation,  and  such  intent  shall  be  signified  by  one  of  the 
principal  secretaries  of  state ;  the  Court  having  proper  authority 
may  allow  such  offenders  the  benefit  of  a  pardon,  and  direct  the 
conve3rance  of  such  persons  to  some  contractor  for  transportation, 
as  also  of  any  person  or, persons  convicted  of  receiving  or  buying  iiv-Bmortaikj 
stolen  goodsy  knowing  them  to  be  stolen,  for  the  term  of  14  years,  in  ^J^J^J^^i^s.  " 
case  the  condition  be  general,  or  else  for  the  term  made  part  of 
tlie  condition. 

In  the  case  of  R,  v.  Davidson^  at  Carlisle  assizes,  1766;  Mar- 
gartt  Davidson  was  indicted  for  stealing  bags,  containing  160^.  in 
nooney,  out  of  a  dwelling-house ;  and  Isabel  and  Margaret  Carter 
were  indicted  in  one  count  for  receiving  the*  money,  knowine  it  to 
have  been  stolen  ;  and  in  a  second  count,  for  harbouring  and  con« 
cealing  Margaret  Davidson,  knowing  her  to  have  been  guilty  of 
tint  felony.  And  an  objection  bemg  made  that  money  is  not 
within  the  acts  of  parliament  relating  to  receivers  of  stolen  goods, 

•  Theeewocdiiwere  in  fonncr  edttiom,  bn^are  no^in  this  ttatvte. 
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the  judge  ^M r.  J.  Bathurst)  was  clearly  of  that  opinion ;  and  that 
the  counsel  for  the  prosecutor  should  therefore  apply  their  evidence- 
only  to  the  charge  of  harbouring  and  concealing  the  felon.  They 
were  all  convicted,  and  the  principal  received  judgment  of  death ; 
the  accessaries  had  their  clergy,  and  were  burned  in  the  hand. 

Note.    It  is  observable  that  in  the  before-mentioned  4  G,  c.ll^ 

^  1.  in  the  former  part  of  that  section  in  which  it  is  enacted  that 

certain  offenders  may  be  transported  as  therein  mentioned,  amongst 

other  offenders  are  named  "  persons  feloniously  stealing  •or  taking 

money  or  goods  and  chattels.''     In  the  clause  relating  to  the  casa 

of  Davidson  f  the  word  money  is  omitted. 

Rweiver  bow        Notwithstanding  that  regularly  the  accessary  cannot  be  tried 

punishable,        until  the  principal  be  convicted,  yet  by  the  stat.  1  Ann.  st.  2.  c.  9» 

when  principal    ^  g.  it  is  enacted,  that  it  shall  be  lawful  to  prosecute  and  punish 

not  found.         persons,  who  buy  or  receive  any  stolen  goods,  knowing  the  same 

to  have  been  stolen,  as  for  a  misdemeanor,  to  be  punished  by  fine 
and  imprisonment,  though  the  principal  Jelon  be  not  before  convicted 
of  the  felony ;  which  shall  exempt  the  offender  from  being  punished 
as  accessary,  if  the  principal  shall  be'aflerwards  convicted. 
5  Ann.  c  31.  And  by  stat.  5  Ann.  c.Sl.  §  6.  it  is  enacted,  that  if  the  principal 

§6.  Jelon  cannot  be  taken  so  as   to   be  prosecuted  and  convicted^  yet 

nevertheless  the  person  buying  or  receiving  stolen  goods,  knowing 
the  same  to  be  stolen,  may  be  prosecuted  as  for  a  misdemeanor, 
and  punished  by  fine  and  imprisonment,  or  other  such  corporal 
punishment  as  the  court  shall  think  fit ,  which  shall  exempt  him 
from  being  punished  as  accessary,  if  the  principal  shall  afterwards 
be  taken  and  convicted. 
Byallibe  gut  the  Statute  4<  Geo.  1.  c.  11.,  which  subjects  receivers  to 

&S^^  transportation  for  14  years,  does  not  extend  to  prosecutions  under 

.  the  statutes  of  Anne  for  a  misdemeanor  only.     And  where  the^ 
principal  is  amesnable  to  justice,  the  receiver  ought  still  to  be 
prosecuted  as  an  accessary  to  the  felony,  and  not  for  a  misde- 
meanor only.     Fost.  373  • 
Jonathan  Jonathan  Wild  was  indicted  for  a  misdemeanor,  in  receiving 

^¥1111*8  case,  Stolen  goods,  knowing  them  to  have  been  stolen.  Upon  the 
O.B.  5Geo.  1.  prosecutor's  evidence  it  appeared  that  the  felons  had  been  con- 
2J^^*^'^'    victed  and  executed.      Whereupon  it  was  objected  that  this 

indictment  would  not  lie,  being  only  given  in  case  where  the  felon 

cannot  be.  taken,  tliis  being  only  a  jurisdiction  given  under  these 

particular  circumstances.     And  Pratt  C  J.  being  of  that  opinion, 

the  defendant  was  acquitted. 

Wifttt's  caa»,         fF.  Wilkes  was  convicted  on  the  stat.  3  W.  &  M.  c.  9.  §  4.,  and 

Warwick  Lent    5  Ann.  c.  31.  §  6.  as  for  a  misdemeanor  in  receiving  stolen  goods, 

^EmJ^p  c     ^"^  '^  appearing  that  the  prosecutor  had  had  an  opportunity  oT 

y^     *    *    '     taking  the  principal,  which  he  had  neglected  to  do,  though  the 

latter  could  not  be  taken  at  the  time^of  finding  the  indictment, 
judgment  was  respited  until  the  opinion  of  the  judges  could  be 
taken.  In  Trinity  term,  1774,  seven  of  the  judges  against  four, 
were  of  opinion  that  there  ought  to  be  judgment  on  the  conviction* 
The  four  other  judges  thought  that  where  a  prosecutor  had.  it 
once  in  his  power  to  take  the  princip^,  and  neglected  it,  it  took 
the  case  out  of  the  statutes.  But  the  seven  held  that  the  word 
**  cannot"  in  the  statute,  must  be  applied  to  the  time  of  the  prose* 
cution  for  the  misdemeanor,  if  the  principal  be  then  withouti 
collusion  out  of  custody ;  which  was  the  case  here* 
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But  now  by  stat.  22  Geo,  3.  c.  58.  6  1.  it  is  enacted,  '^  that  in  Receivers  pro- 
all  cases  Vhatsoevery  where  any  goods  or  chattels,  except  lead,  secuted  for  a 
iron,  copper,  brats,  bell-metal,  and  solder,'*  (the  receiving  of  misdemeanor. 
which  is  provided  for  by  stat.  29  Geo,  2.  c.  30.  after  mentioned) 
*'  shall  have  been  feloniously  taken  or  stolen,  whether  the  offence 
of  the  person  or  persons  so  taking  or  stealing  the  same  shall 
amount  to  grand  larceny,  or  some  greater  offence,  or  to  petit 
larceny  only ;  ( except  where  the  person  or  persons  actually 
committing  the  felony  shall*  have  been  already  convicted  of  grand 
larceny  or  of  some  greater  offence ;)  every  person  who  shall  buy 
or  receive  any  such  goods  and  chattels,  knowing  the  same  to 
have  been  so  taken  or  stolen,  shall  be  held  and  deemed  guifty  of, 
and  may  be  prosecuted  for,  a  misdemeanor,  and  shall  be  punished 
by  fiiie»  imprisonment,  or  whipping,  as  the  court  of  quarter  ses- 
sions, who  are  hereby  empowered  to  try  such  offender,  or  as  any 
other  court  before  which  he,  she,  or  they  shall  be  tried,  shall 
think  fit  to  inflict ;  although  the  principal  felon  or  felons  be  not 
before  convicted  of  the  said  felony,  and  whether  he,  she,  or 
they  is  or  are  amesnable  to  justice  or  not.  And  in  cases  where 
the  felony  actually  committed  shall  amount  to  grand  larceny,  or  to 
some  greater  offence,  and*  where  the  person  or  persons  actually 
commiting  such  felony  shall  not  be  before  convicted^  such  offender 
or  offenders  shall  be  exempted  from  being  punished  as  accessary 
or  accessaries,  if  such  principal  felon  or  felons  shall  be  afterward 
convicted." 

j  2,  Bnacts  *^  That  it  shall  and  may  be  lawful  for  any  one 
justice  of  the  peace,  upon  complaint  made  before  him  upon 
oath,  that  there  is  reason  to  suspect  that  stolen  goods  are 
knowingly  concealed  in  any  dwelling-house,  out-house,  garden, 
yard,  croft,  or  other  place  or  places,  by  warrant  under  his  hand 
and  seal  to  cause  every  such  dwelling-house,  out-house,  garden^ 
yard,  croft,  or  other  place  or  places,  to  be  searched  in  the 
day-time ;  and  the  person  or  persons  knowingly  concealing  the 
said  stolen  goods,  or  any  part  thereof,  or  in  whose  custody  the 
same,  or  any  part  thereof,  shall  be  found,  he,  she,  or  they,  being 
privy  there  to,  shall  be  deemed  and  held  guilty  of  a  misdemeanor, 
and  shall  and  may  be  brought  before  any  justice  of  the  peace 
for*the  county,  city,  town,  corporation,  riding,  division,  liberty^ 
or  place,  and  made  amesnable  to  answer  the  same,  by  like  war- 
rant of  any  such  justice,  and  being  thereof  convicted  by  due 
coiine  .of  law  shall  be  punishable  in  the  manner  aforesaid.*' 

§  3.  Enacts  **  That  every  constable,  headborough  or  tithing- 
man,  in  every  county,  city,  town  corporate,  riding,  division,  liberty 
or  other  place  where  there  shall  be  omcers,  and  every  beadle  within 
his  ward,  parish  or  district,  and  every  watchman,  during  such 
time  only  as  he  is  on  his  duty,  shall  and  may  apprehend,  or  cause 
to  be  apprehended  all  and  every  person  and  persons  who  may 
reaaonabiy  be  suspected  of  having,  or  carrying  or  any  ways  con* 
veyMg  at  any  time  afler  sun-setting,  and  before  aun-rising,  any 
goods  or  chattels  suspected  to  be  stolen,  and  the  same,  together 
with  anch  person  or  persons  as  soon  as  conveniently  may  be,  to 
convey  «r  carry ;  before  any  justice  of  the  peace  for  the  county) 
dty,  town  corporate,  riding,  division,  liberty  or- place  aforesaid  to 
be  dealt  with  according  to  law ;  and  such  person  and  persons  so 
carrying  or  conveying  such  goodS;  or  chattels,  knowing  the  same  to 
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have  been  gtolen,  and  being  thereof  convicted  by  due  coarse  of 
law,  shall  be  deemed  and  held  to  be  guilty  of  a  misdemeanor,  andy 
on  conviction  as  aforesaid,  shall  be  imprisoned  for  any  time  not 
exceeding  six  calendar  months,  nor  less  than  three  calendar 
months." 

On  the  construction  of  the  statutes  W.&  M4&  Anne^  it  has 
been  holden  that  they  include  sheep  ;  and  by  the  same  reasoning 
famls  and  cither  animals*    2  Easfs  P,  C.  748. 

But  it  is  clearly  settled  that  the  receivers  of  money  are  not 
within  the  words  *•*  goods  and  chattels,"  in  those  acts,  tor  if  every 
receiver  of  money  which  happened  to  have  been  stolen  were 
liable'  to  be  called  to  account  for  it,  it  might  be  attended  with 
serious  inconvenience  to  the  public  in  their  general  dealings ; 
it  being  always  difficult,  and  sometimes  impossible,  to  account  for 
the  possession  of  each  individual  coin  which  passes  in  circulatioa. 
(See  anie^  the  note  to  R.  v.  Davidson,  p.  14.) 

In  analogy  to  this,  it  was  ruled  by  a  majority  of  the  judges 
(seven)  in  1787»  that  bank-notes  were  not  within  the  statutes 
against  such  receivers.  R,  v.  Sadi  and  Morris j  O.  B.  July  1787. 
2  East's  P.  C.  748.    2  i?fMf.  1308,  1309. 

This  point  has  recently  been  considered  by  the  judges  in  a 
case  reserved  by  Richardson  J.  at  Gloucester  Lent  Assizes,  1819. 

Ann  Gaze  was  convicted  of  stealing  certain  promissory  notes 
for  the  payment  of  money,  and  Wimam  Gaze  (her  husband)  of 
receiving  the  said  notes,  knowing  them  to  have  been  stoloi^ 
The  prisoners  received  sentence  of  imprisonment,  but  a  doubt 
occuring  to  the  learned  judge,  whether  the  receiver  of  stolen 
promissory  notes  could  be  considered  as  a  receiver  of  ^*  goods 
and  chattels"  within  the  3  fT.  &  M.  c-  9.  §  4,  the  case  was  sub- 
mitted to  the  consideration  of  the  judges  in  East.  T.  1819»  eleven 
off  whom  (Abbott  C.  J.  absent)  were  unanimous  thBlWiUiam  Gaze 
was  not  rightly  c(mvicted|  and  they  founded  their  opinion  upon 
the  reason  assigned  by  Ashhurst  J.  in  R,  v.  Sadi  and  Morris^ 
which  was,  that  though  a  statute  which  creates  a  new  felony  will 
attach  to  that  felony  all  the  common  law  incidents  to  ftipny,  so 
that  accessaries  thereto  will  be  included,  it  will  go  no  further, 
and  a  receiver  of  the  goods  not  being  a  common  law  accessary, 
is  not  included. 

The  indictment  against  a  receiver  of  stolen  eoods  need  not 
allege  time  and  place  to  the  fact  of  stealing  the  goods :  it  it 
sufficient  if  they  be  alleged  to  the  fact  of  the  receipt.  2  Ea^t^s 
P.  C.  78a 

In  the  case  of  John  Thomas  the  indictment  was  for  receiving 
goods  stolen  by  persons  unknown,  which  was  objected  to  be  in« 
sufficient  in  not  ascertaining  the  principal  thief,  and  that  it  ought 
to  appear  to  whom  in  particular  tne  prisoner  was  accessary.  This 
objection  being  referred  to  the  judges,  they  were  unanimoud^  of 
opinion  that  the  indictment  was  good ;  that  the  great  view  of  the 
statutes  was  to  reach  the  receivers  where  the  principal  thieves 
could  not  easily  be  discovered. 

Where  the  principal,  however,  is  known,  it  .seems  proi>er  to  stale 
it  according  to  the  truth :  and  the  common  form'of  the  indictment 
is  to  state  tbe  fact  of  stealing  the  goods  by  the  principalt  and  the 
receipt  of  them  by  the  receiver,  he  then  and  there  well  knowing 
the  said  goods  and  diattds  to  have  been  felonioiisly  stirien,  fta 
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It  is  siiCcient  in  an  indictment  for  felony  against  a  receiver  of  Hyiiitii*B  emt, 
stolen  goods,  to  state  that  the  principal  was  <<  tried  and  duly  2  Leach,  925. 
amvidedj'  without  going  on  to  show  what  judgment  was  passed 
upon  him,  or  how  he  was  delivered. 

In  an  indictment  for  a  misdemeanor  against  a  receiver  of  stolen   R*  ▼•  Baxter, 
goods,  an  averment  that  the  principal  has  not  been   convictedi   ^  '^'  ^*  ^^* 
is  unnecessary. 

The  legislature  has  also  made  particular  provisions  in  a  variety  Receivers  of 
of  cases  against  the  receivers  of  certain  stolen  ^oods.  stolen  lead,  &c . 

Stat.  ^  Geo.  2.  c  SO.  (after  reciting  that  '<  the  pernicious  29  G.  2.  c  9o. 
practice  6i  stealing  lead,  iron,  copper,  brass,  bell-metal,  and 
solder,  fixed  to  or  lying  or  being  in  or  upon  houses,  out- 
houses, mills,  warehouses,  workshops,  and  other  buildings,  areas, 
vaults,  yards,  gardens,  orchards,  or  other  places;  and  also  the 
stealing  of  such  materials  from  ships,  barges,  lighters,  boats,  and 
other  vessels  and  crafl,  upon  navigable  rivers,  in  ports  of  entry 
or  discharge,  creeks  and  docks  belonging  thereto,  and  also  from 
off  wharfs,  quays,  uid  other  places,  is  become  a  great  and  noto- 
rious evil,  by  reason  of  the  difficulty  in  apprehending  and  con- 
victing the  thieves,  and  the  still  greater  difficulty  of  discovering  and 
convicting  the  buyers  or  receivers  thereof;  which  buyers  or  re- 
ceivers are  the  [»incipal  cause  of  the  commission  of  such  thef^ : 
and  in  regard  that  the  said  offences  are  committed  in  such  close  Tninspoiiiitian 
and  elandestine  manner  that  there  can  be  no  witness  to  the  same,  for  h  years. 
but  such  who  is  or  are  partakers  of  the  offence :  and  whereas 
if  the  buyers  and  receivers  of  lead,  iron,  copper,  brass,  bell- 
metal,  or  solder,  knowing  or  having  reasonable  cause  to  suspect 
the  same  to  be  stolen  or  unlawfully  come  by,  were  made  original 
ofenders,  and  punishable*  independent  of  the  apprehension  and 
omviction  oi  the  thief;  and  if  the  apprehending,  prosecuting, 
and  convicting  the  ofi^ders  in  both  lands  were  raadered  more 
easy  and  speedy,  it  might  more  effectually  tend  to  the  discovery 
ancl  suppression  of  tlie  said  offences  :*'  For  remedy  whereof  enacts, 
**  That  from  and  after  the  1st  of  October  1756,  every  person  who 
shall  buy  or  receive  any  lead,  iron,  copper,  brass,  beU-roetal,  or 
solder,  knolring  the  same  to  be  unlawfully  come  by;  or  shall 
privately  buy  or  receive  any  stolen  lead,  iron^  copper,  brass,  bell- 
metal,  or  solder,  by  suffering  any  door,  window,  or  shutter  to  be 
left  open  or  unfastened  between  sun-setting  and  sun-rising  for 
that  purpose ;  or  shall  buy  or  receive  the  same,  or  any  of  them, 
at  ai^^  time,  in  any  clandestine  manner,  from  any  person  or  per- 
sons whatsoever ;  shall,  being  thereof  convicted  by  due  course  of 
law,  although  the  prmcipal  felon  or  felons  has  not  or  have  not 
been  convicted  of  stealing  the  same,  be  transported  for  14>  years 
to  any  of  his  majesty's  colonies  or  plantations  in  America,  accord- 
ing to  the  laws  in  force  for  the  transportation  of  felons." 

By  j  ^  Any  one  justice  of  the  peace,  upon  complaint  made 
to  bun  upon  oath  by  any  credible  persons,  that  there  is  cause  to 
suspect  stolen  lead,  iron,  copper,  brass,  bell-metal,  or  solder,  is 
concealed  in  any  dwelling-house,  out-house,  yard,  garden,'  or 
other  place,  may,  by  warrant  vnder  his  hand  and  seal,  cause  every 
such  dwelling-house,  &c.  to  be  searched  in  the  day-time  ;  and  if  ^^  ^}»e  of 
anv  "Of  the  same  suspected  to  be  stolen  shall  be  found  therein,  he  •J^'P^c"?"*  i»^ 

m  ucfi  to  issue* 

may  cause  the  same,  and  the  .person  in  whose  house  or  other  search  warrant 
pUk%  the   same  shall  be  found,  to  be  brought  before  any  two 

VOL.  I.  c 
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2dG.3.  c.5a  or  more  justices  for  the  same  county,  &c. ;  And  if  such  person 

shall  not  give  an  account  to  the  satisfaction  of  such  justices  how- 
he  came  by  the  same ;  or  shall  not  within  some  convenient  time 
to  be  set  by  the  said  justices,  produce  the  party  of  or  from  whom 
he  bought  or  received  the  same,  then  he  shall  be  adjudged  guilty 
of  a  misdemeanor. 
Suspected  per.        By  §  3.  And  every  constable,  head-borough,  or  tithing-man, 
sons  in  the         where  they  shall  be  officers,  beadle  within  his  district,  and  watch- 
bel^^r^cnded^  ™*'^  whilst  he  is  upon  duty,  shall  apprehend  or  cause  to  be  appre- 
^^»PP  I  ijgmje^j  every  person  who  may  reasqnably  be  suspected  of  having, 

carrying,  or  conveying,  after  sun-setting  and  before  sun-rising, 
any  of  the  said  materials,  suspected  to  be  stolen  or  unlawfully- 
come  by ;  and  the  same,  together  with  such  person,  as  soon  as 
conveniently  may  be,  shall  carry  before  anv  two  justices  for  the 
county,  &c. :  And  if  the  person  so  apprehended  conveying  the 
same  shall   not   produce  the  person   from  whom  he  bought  or 
received  the  same,  or  some  other  credible  witness  to  depose  upon 
oath  the  sale  or  delivery  thereof,  or  shall  not  give  an  account,. ta 
the  satisfaction  of  any  two  such  justices,  how  he  came  by  the 
same,  then  he  shall  be  adjudged  guiltv  of  a  misdemeanor. 
Jn  which  cas«s.       By  §  4*«  In  case  of  conviction  of  either  of  the  said  misdemea- 
materials  to  b«    nors,  any  two  such  justices  may  cause  the  same  to  be  deposited 
deposited  with    ^jth  the  churchwardens  and  overseers  of  the  poor  where   the 
rhurch-warden,  g^me  were  foiind,  or  in  any  other  convenient  place,  for  any  time 

not  exceeding  30  days,  and  in   the  meantime  may  order  the 

said    churchwardens  and  overseers,  or  one  of  them,  in  every 

parish  within  the  bills  of  mortality,  to  insert  an  advertisement  in 

some  ptiblic  paper,  and  in  every  other  parish  or  place  cause  notice 

to  be  given  by  some  public  crier,  and  by  fixing  on  the  church  or 

chapel  door  notice  describing  such  materials,  and  where  depo- 

Owner  proving  sited :  And  if  any  person  can  prove  his  property  thereto  upon 

hi»  property  to    oath,  to  the  satisfaction  of  any  two  such  justices,   they  shall 

tiAvethara.  order  restitution  thereof  to  the  owner,  afler  paying  reasonable 

charges  of  removing,  depositing,  and  giving*  public  notice  of  the 

same.     And  if  at  the  end  of  M  days  no  person  shall  prove  hi& 

property  thereto,  the  same  shall  be  sold  for  the  best  price  that 

can  reasonably  be  had ;  and    afler   deducting   the  charges  as 

aforesaid,  half  of  the  money  arisine  from  such  sale  shall  be  given 

to  the  person  apprehending,  and  half  to  the  poor  of  the  parish 

where  the  offence  shall  be  committed  (if  it  is  known  where),  or 

else  where  the  conviction  shall  be  made.  • 

Pawn-brokers,        By  §  5.   Every  person  to  whom  any  of  the  same  shall   be 

&c.  may  stop      brought  and  ofl^ed  to   be  sold,  pawned,  or  delivered,   (there 

Kucb  materials    i^oJQg  reasonable  cause  to  suspect  that  the  same  was  stolen  or 

on  suspiaon.      unJawfuUy  come  by,)  shall  Miprehend,  secure  and  carry  before  a 

justice  for  the  county,  &c.  wherethe  same  shall  be  so  brought  or 
offered,  (having  it  in  his  power  so  to  do)  the  persoti  so  bringing 
or  offering  the  same,  togetbe^  with  the  said  materials ;  and  such 
person  shall  be  dealt  with,  and  the  said  materials  shall  be  depo- 
sited and  disposed  of,  as  if  he  had  been  apprehended  by  the 
constable,  beadle  or  watchman.  And  if  it  shall  appear  upon  the 
oath  of  any  person,  notwithstanding  he  was  concerned  in  steal- 
ing the  same,  if  corroborated  with  other  credible  circunptancec 
to  the  satisfaction  of  two  such  justices,  that  there  was  rea- 
sonable cause  to  suspect  that  the  same  was  stolen  or  unlawfully 


S  rv-     acce)50arp  (Heceiver  of  stolen  Lead,  <§v/)  1 9 

come  by,  and  that  the  person  to  whom  the  same  was  brought  or  29  G»  2.  c.  3a 
offered  did  not  (having  it  in  his  power  so  to  do)  apprehend, 
secure  and  carry  before  a  justice  as  aforesaid,  the  person  who 
brought  or  offered  the  same ;  then  the  person  to  whom  the  same 
was  brought  or  offered  shail  be  adjudged  guilty  of  a  misde- 
meanor. 

By  §  6*  Persons  for  the  two  former  misdemeanors,  in  so  having  penaltiea. 
or  so  conveying  any  of  such  suspected  materials,  shall  in  each  case 
forfeit  for  the  first  offence  40^.,  for  the  second  4/.,  and  for  eyery 
subsequent  offence  6/.;  and  for  the  other  misdemeanor,  in  not 
carrying  such  suspected  person  before  a  justice,  shall  forfeit  for 
the  first  offence  20if.,  for  the  second  40s.,  and  for  every  subse- 
quent offence  4/.,  to  be  levied  by  distress  by  warrant  of  the  two 
convicting  justices,  half  to  the  informer,  and  half  to  the  over^ 
seers  for  the  use  of  the  poor  where  the  offence  was  committed,  (if 
known,)  or  otherwise  where  the  conviction  shall  be.  And  if  no 
sufficient  distress  shall  be  found,  then  the  person  convicted  shall 
be  committed  to  the  common  gaol  or  other  prison  or  house  of 
correction  for  one  month  for  the  first  offence,  for  the  second,  two 
months,  and  for  every  subsequent  offence,  till  discharged  by  order 
of  sessions. 

The  conviction  to  be  on  parchment,  and  to  be  certified  to  the  ConylcOon. 
next  sessions,  and  there  filed ;  in  the  form,  or  to  the  effect  fol- 
lowing, viz. 

Middlesex!  ^E  it  remembered^  that  on.the day  of 

to  wit.    J.  '  in  the  year A.  O.  voas  con' 

victed  before  us of  the  Justices  of  the  peace  for  the 

county t  cit^s  Sfc,  (as  the  case  shall  be,)  of  a  misdemeanor^  in 
having  in  his,  her,  or  their  possession  lead,  iron,  copper,  brass, 
beU^metalf  or  solder,  suspected  to  be  stolen  or  unlawfully  come 
by,  and  not  producing  the  party  or  parties  of  whom  he,  she, 
or  they  bought  or  received  the  same,  nor  giving  a  satisfactory 
account  how  he,  she,  or  they  came  by  the  same,  or,  in  having, 
carrying,  or  conveying  of  lead,  iron,  copper,  brass,  bell-metal, 
w  solder^  suspected  to  be  f^olen  or  unlawfully  come  by,  and  not 
producing  the  party  or  parties  from  whom  he,  she,  or  they  Bought 
or  received  the  same,  nor  any  credible  witness  to  depose  upon 
wxth  the  4aie  or  delivery  thereof,  or  not  giving  a  satisfactory  account 
ho/w  he,  she,  or  they  came  by  the  same,  or,  xf  neglecting  to  appre- 
hend and  secure  the  persqjn  or  persons  who  brought  and  offered  to 
pawn,  sell,  or  deliver  lead,  iron,  copper,  brass,  bell-metal,  or 
solder,  suspected  to  be  stolen  or  unlawfully  come  by,  (as  the  case 
shall  be). 

Given  under  our  hands  and  seals  the  day  and  year  aforesaid, 
f  7.  Which  conviction  shall  not  be  quashea  for  want  of  any 
other  form  or  words,  nor  shall  be  removable  by  certiorari,  but 
shall  be  final  to  all  intents  and  purposes. 

f  8.  And  if  any  person,  being  out  of  prison,  shall  commit  any  Discovering 
fdony  by  stealing  any  lead,  &c.   and  afterwards   discover    two  offenders. 
or  more  persons,  who  shall  buy  or  receive  any  stolen  lead,  &c. 
knowing  tne  same  to  be  stolen,  so  as  two  or  more  be  convicted, 
he  shallhave  a  pardon,  which  shall  also  be  a  bar  to  an  appeal. 

§  9.  And  if  any  person  shall  be  concerned  in  stealing  any 
lead)  &c,  and  sbaU  t^erwards,  being  out  of  pri$tm,  discover  any 
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29  0. 3.  c.  30.  person  to  whom  he  shall  have  offered  to  sell,  pawn,  or  deliver  any 
b  **^'  A^"'  stolen  lead,  &c.  so  as  he  be  convicted  of  the  misdemeanor  of  not 
brass,  &c.  appreheadiftg,  securing,   and  carrying  him  before  a  justice,  he 

dhall  not  be  liable  to  be  prosecuted  for  stealing  such  lead  so 
offered,  &c.   * 

By  ^11.  This  shall  not  extend  to  repeal  any  former  law  then 
in  being  for  the  punishment  of  such  offenders :  but  no  offender 
punished  by  this  act  shall  be  afterwards  liable  to  be  punislied  by 
any  such  former  law. 

It  appears  to  have  been  considered  at  one  time,  that  the  statute 

29  Geo,  2.  c.  30.  related  only  to  the  metals  mentioned  in  it,  when 

in  their  common,  or  raw  state,  as  contradistinguished  from  wrought 

goods.     Scott's  case,  cor,  Adair  ^  Seijt.  C.J,  of  Chester, — Chester 

Spr,  Ass.  1798.  cited  in  2  East's  P,  C.  752.-2  Russ,  1353. 

Dolphifi*s  case.        ^^  Seems,  however,  that  at  the  present  day  metals,  though  in  a 

Manufactured     manufactured  State,  are  deemed  to  be  within  the  statute.    A  case 

articles  of  brass,  occurred  at  Staffordshire  Michaelmas  Sessions,  1816,  in  which  the 

broken  aft»*^     subject  underwent  considerable  discussion.     The  prisoner  was  in- 

they  have  been    ^^^ted  for  unlawfully  receiving  a  quantity  of  brass  and  copper, 

manufactured,    knowing  it  to  have  been  stolen,  and  unlawfully  come  by,  against 

are  within  the     the  form  of  the  Statute,  &c.    It  appeared  in  evidence,  that  the 

stiU.  S9  G.  2.      articles  received  by  the  prisoner  were  brass  and  copper  sockets, 

MjOTsal^"thi  ^^^^^  ^^"^  P*^  ^^  the  moveable  machinery  used  in  spinning 

at  the  present      cotton,  and  are  from  time  to  time  detached  from  the  fixed  raa- 

time  manufac-    chinery,  and  carried  from  place  to  place,  for  the  purpose  of  dis- 

tnred  articles  of  charging  the  cotton  twist  originally  wound  thereon*    At  the  time 

brass,  &c.  whe-  of  their  being  .stolen,  part  of  them  were  broken  into  pieces;  the 

thCT  broken  or    y^gj.  ^^^g  whole,  in  the  state  in  which  they  had  been  manufactured. 

unbroken,  are     -nr.  %  ii  i*i*^  .  t  « 

^vtthin  the         With  respect  to  the  latter,  the  evidence  was  rejected,  on  the 
statute.  ground  that  the  statute  had  uniformly  been  construed  to  extend 

to  articles  of  the  description  therein  mentioned,  in  their  common 
or  unmanufactured  state,  as  iron  and  lead  in  pigs  or  sheets,  bars 
of  brass  and  copper,  &c.,  and  not  to  wrought  or  manufactured 
articles.    But  the  evidence  was  admitted  as  to  the  broken  sockets, 
they  being  considered  as  mere  pieces  of  brass  and  copper,  to 
which  no  appropriate  name  could  be  given;  and  the  prisoner, 
upon  that  evidence,  was  found  guilty.    It  was  contended,  oa 
behalf  of  the  prisoner,  that  the  statute  did  not  apply  to  theee 
broken  pieces  of  metal ;  and  it  was  strongly  urged,  that  it  would, 
be  an  extraordinary  construction  to  suppose  that  the  legislature 
should  have  protected,  by  a  statute  so  highly  penal,   articles 
damaged  and  broken,  and  consequently  of  small  value.    The 
Chairman  said,  that  whatever  his  own  opinion  might  be,  he  con- 
sidered it  his  duty  to  reserve  the  point  for  the  opinion  of  the 
judges  of  assize:    and,    at  the  succeeding  quarter-sessions,  he 
stated  that  several  of  the  judges  had  very  kindly  permitted  him 
to  confer  with  them  upon  the  question  in  this  case,  whether  the 
-broken  sockets,  by  the  circumstance  of  their  becoming  broken, 
after  they  had  been  manufactured,  lost  the  character  of  manu- 
laetured  articles,,  so  as  to  fall  within  the  statute ;  and  that  those 
learned  judges  clearly  thought  the   conviction  right.    And  he 
further  stated  that  they  were  also  of  opinion,  that  manit/lu^red 
articles  of  brass,  &c,  whether  broken  or  unbroken,  were  within 
the  statute.  Dolphin  scascy  Staffordshire  Mich,  Quart,  Scss,  IQIS^ 
and  Epifih.  Quart,  Sess.  1817.  MS.    3  Russ.  1355, 

8 


S  IV.  acce00atp  iReceroer.)  21 

And  IB  a  subsequent  case  the  same  doctrine  was  acted  upon 
by  Burrough  J.  in  respect  of  articles  which  had  become 
broken,  after  having  been  manufactured^  Bex  v.  Wilson 
and  Wife^  Stafford  Lent  Ass.  1817.  MS.  On  this  occasion 
Mr.  Manle^f  amic.  cur*  cited  from  the  MS.  of  Mr.  Serjt. 
Matdey,  a  note  of  a  case  of  Rex  v,  Metcalfe,  on  the  Chester 
circuit  at  Mold,  Sept,  10,  1808,  in  which  Dallas  C.  J.  said, 
^*  a  doubt  arose  on  the  construction  of  this  act,  —  whether 
wrought  articles  were  within  it,  or  whether  it  was  not  confined  to 
goods  in  an  unwrought  state:  but  we  are  clear  that  the  act 
extends  tQ  wrought  goods,  iM^d  to  all  goods  mentipned  in  it, 
whether  manufactured  or  not."    2  Russ.  ISS6,  n.  (m*) 

In  a  case  where  the  prisoner  had  been  convicted  at  a  quarter-  wberc  am  of- 
sessions,  on  an  indictment,  charging  him  with  a  misdemeanor  in  fender  is  con- 
receiving  stolen  iron  of  a  value  under  one  shilling,  knowing  it  to  ▼icted  of  re- 
be  stolen,  and  had  received  judgment  of  imprisonment  for  a  year ;  f^^ing  ttolra 
after  which  the  record  was  removed  by  writ  of  error  into  the  court  ^ue"of  ^  ihil- 
of  £•  J7. ;   that  court,  without  giving  a  direct  opinion   on  the  Hng,  u  seems 
subject,  intimated  great  doubt,  whether,   as  the  general  act  of  that  judgment 
the  22  Geo*  2.  c.  58.  expressly  excepts  iron,  any  other  judgment  ^  transporu^ 
coold   be  passed  tban  that  of  transportation,  directed  by  the  ^pnmustbe 
statute  29  Geo.  2.  c.  SO.:  and  upon  this  doubt  the  counsel  for  the  f9^o.^?c.3o. 
priiODer  waived  any  further  prosecution  of  the  writ  of  error. 
Rex  Y.  S$oit,  HU.  39  Geo.  3.  2  East.  P.  C.  c.  16.  §  144.  p.  753. 

By  Stat.  21  G.  3.  c.  69.  every  person  who  shall  buy  or  receive  Recdveni  of 
any  pewter  pot  or  other  vessel,  or  any  pewter  in  any  form  or  pewter  Tessels. 
shape  wiiatever,  knowing  the  same  to  be  stolen  or  unlawfully 
come  by ;  or  shall  privately  buy  or  receive  any  stolen  pewter, 
by  sobering  any  door,  window,  or  shutter  to  be  left  open  or  mi- 
fasteoed  between  sun-setting  and  sun-rising  for  that  purpose ;  or 
shall  buy  or  receive  the  same  at  any  time  in  any  clandestine 
maimer,  he  shall,  although  the  principal  felon  has  not  been  con- 
victed, be  transported  not  exceeding  seven  years,  or  detained  in 
prison,  and  therein  kept  to  hard  labour,  not  more  than  three 
years  nqr  less  than  one ;  and  within  that  time  (if  the  court  shall 
think  fitting)  to  be  once  or  oftener,  but  not  more  than  thrice, 
publicly  whipped. 

And  by  22  G.  3.  c.  SB.  (  5.  if  any  person,  being  out  of  cus-  Discoming^ 
tody,  or  in  custody,  if  under  15  years  of  age,  upon  any  charge  two  accom. 
of  £&lony  within  benefit  of  clergy,   shall  have  committed  any  pHce^. 
felony,   and  afterwards  shall  discover  two  or  more,  who  have  22G.3.  c.  58. 
bought  or  received  any  stolen  goods  or  chattels,  knowing  the 
same  to  be  stolen,  so  as  two  or  more  be  convicted,  he  shall  have 
a  pardon  for  all  such  felonies  by  him  committed  before  such  dis- 
covery ;  which  pardon  also  shall  be  a  bar  to  any  appeal  for  such 
fdony. 

By  2  Geo.  3.  c.  28.  §  12*  every  person  who  shall  bity  or  receive  ReoeiTvn  of 
any  part  of  the  cargo,  or  any  goods,  stores  or  things  of  or  belong-  l*^  ^ .•  ^"'iO 
§Dg  to  aay  ship  or  vessel  in  the  Thames,  knowing  the  same  to  he  ^^  ^^  ^^^ 
stMen  or  unlawfully  come  by ;  or  shall  privately  buy  or  receiveany  |  ^^ 
such  goods,  &e.  or  any  part  thereof,  by  suffering  any  door,  window, 
or  shutter  to  be  left  open  or  unfastened  between  sun-setting  and 
son^riaing  for  that  purpose ;  or  shall  buy  or  receive  the  same  at  any 
time  in  any  clandestine  manner  from  any  person  whomsoever,  shall, 
being  thereof  convictedby  due  courae  or  law,  though  the  principal 
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felon  or  offender  hat  not  been  convicted  of  stealing  or  nnlawfully 
procuring  the  same,  be  transported  for  14  years  to  any  of  the  colo- 
nies in  America  according  to  the  laws  in  force  for  the  transportalioo 
of  felons. 

In  the  case  of  Rex  v.  Wyevy  the  court  of  K.  B.  were  of  opimon 
that  thj  prisoner  might  be  prosecuted  as  for  a  felony  for  an  offence 
under  this  section  of  the  act ;  and  they  refused  to  bail  him. 

But  the  legislature  seems  to  have  considered  it  only  as  a  misde- 
meanor ;  for  by  the  statute  39  &  40  Geo.  3.  c.  87-  §  22.  (after  re- 
citing that  by  the  last-mentioned  act,  2  Geo,  S.  c.  28.  persDOS 
guilty  of  certain  offences  are  punishable  by  transportation  for  14 
years,  biU  the  said  offences  not  being  by  the  said  act  declared  to  he 
Jelony,  the  trial  thereof  may  in  all  cases  be  put  off,  by  means  of  a 
traverse,  to  the  next  sessions  after  the  finding  of  the  bill  of  indict- 
ment for  the  same,  and  the  offender  be  in  the  mean  time  liberated, 
on  being  admitted  to  bail,)  it  is  enacted,  that  in  such  cases  the 

Eerson  so  indicted  shall  plead  to  the  same  indictment  withoiH 
aving  time  to  traverse  the  same,  as  is  usual  in  cases  of  misde- 
meanors. 

With  regard  to  the  receivers  of  stolen  jewels,  &c.  it  is  enacted 
by  the  statute  10  Geo.  3.  c.  48.  that  every  person  who  shall  buy 
or  receive  any  stolen  jewel  or  jewels,  or  any  stolen  gold  or  silver 
plate,  watch  or  watches,  knowing  the  same  to  have  been  stolen, 
shall,  in  all  cases  where  such  jewel  or  jewels,  or  gold  or  silver 
plate,  [omitting  here  the  words  xjoatch  or  xjoatches"]  shall  have  been 
feloniously  stolen,  accompanied  with  a  burglary  actually  committed 
in  stealing  the  same,  or  shall  have  been  feloniously  taken  by  a 
robbery  on  the  highway,  be  trfable  as  well  before  conviction  oT 
-the  principal  felon  in  such  felony  and  burglary  or  robbery,  whether 
he  shaH  be  in  or  out  of  custody,  as  after  his  conviction.  And  i€ 
any  person  so  buying  or  receiving  such  jewel  or  jewels,  or  gold  or 
silver  plate,  [omitting  again  the  words  ijoatch  or  xoatches^  shall  be 
convicted  thereof,  he  shall  be  adjudged  guilty  of  felony,  and  trans- 
ported for  14  years. 

A  question  arose  upon  this  statute  in  the  case  of  E.  Moses,  who 
was  indicted  at  the  Kent  summer  assizes  in  1783,  before  Gould  J. 
The  indictment  stated  that  Mr.  Drummond  had  been  robbed  in  the 
highway  of  a  gold  watch,  gold  watch-case,  a  red  cornelian  seal  set 
in  gold,  and  a  white  one  also  set  in  gold ;  and  th^n  charged  that 
the  prisoner  received  the  same,  knowingly  against  the  form  of  the 
statute.  The  prisoner '  having  been  convicted,  judgment  was  re- 
spited to  take  the  opinion  of  the  judges,  whether  receiving  a  gold 
watch  and  such  seals,  knowing  them  to  have  been  stolen,  (beine 
taken  by  robbery  en  the  highway,)  were  a  felon v  within  the  act  r 
This  was  first  debated  by  all  the  judges  in  Mich,  term  1783»  and 
adjourned  for  further  consideration  to  the  Hil.  term  following ; 
when  ten  jiftiges  present  (and  one  absent  and  concurring)  held  that 
the  conviction  was  proper.  Some  thought  that  the  gold  in  the 
watch  might  be  deemed  plate  ;  others  thought  that  was  not  the 
meaning  of  the  act :  but  all  held  that  the  seals  set  in  gold  came 
under  the  woi*d  jevoels.     2  East's  P  C  754. 

It  is  now  agreed  that  the  principal,  though  not  convicted  or  par- 
doned, may  be  examined  as  a  witness  against  the  receiver*  In 
Patram's  case,  and  in  Haslam's  case,  which  were  prosecutions  for 
the  misdemeanor  on  stat.  22  Geo.  S«  c.  5B.  the  principal  felons, 
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though  not  convicled^  Were  admitted  as  witnesses  on  the  part  of  Bridgewater 
the  crown*     The  same  was  done  in  Jonathan  JVikTs  case,  on  a  Sum.  A§!%. 
prosecution  on  stat.  4  Geo.  !•  c.  11.  for  taking  a  reward  to  help  to  cor,  Grose  J. 

stden  Roods.  ^^'{^    , 

^  Hauani  s  case 

Indictment  against  an  Accessary  before  the  Fact,  taken  from  s  Leech,  41  s. 
Coi^s  Report  of  Lord  Sanchar^s  Case,  9  Co.  1 16,  on  which 
Robert  CreiglUon  Esquire  (Lord  SancAar,  of  Scotland)  was 
coflvicted  and  hanged;  viz. 

Middlesex.  TW£  jurort  present,  for  the  lord  the  king  upon  their 

oathf  That  whereas  Robert  Cariiel  late  0/ London, 
geomafiy  and  James  Irweng  UUe  qfLondon^  yeoman^  notnaving  God 
before  their  eyes^  hut  being  seduced  by  the  instigation  of  the  devils  on 
the  deventh  day  of  May  tit  the  lOth  year  of  the  reign- of  our  lord 
James,  by  the  grace  of  God  of  England,  France  and  Ireland  king, 
defender  ofihtfaith^  and  so  forth,  and  of  Scotland  the  forty-fif^^ 
at  London,  that  is  to  say^  in  the  parish  of  St.  Dunstan  tn  the  West^ 
in  the  toard  o/*FaiTingdon  without  London  aforesaid,  &c^wiih force 
and  arms,  Acfdoniously,  and  of  their  aforethought  malice,  in  and 
u9on  one  John  Turner,  then  and  there  in  the  peace  of  God,  and  of 
ike  said  lord  the  king  being,  made  an  assault  and  c^ay  ;  and  the 
aforesaid  Robert  Cariiel  with  a  certain  gun  [tormentum]  called  a 
pistoif  of  the  value  of  S».  then  and  there  charged  with  gunpowder^ 
and  one  leaden  bullet,  which  gun  the  said  Robert  Cariiel  in  nis  right 
hand  then  and  there  had  ana  held,  in  and  upon  the  aforesaid  John 
Tamer,  then  and  there  feloniously,  voluntarily,  and  of  his  malice 
Jbretkought,  did  shoot  off'  and  discharge;  and  the  aforesaid  Robert 
Cariiel,  vdth  the  leaden  bullet  qforesatdjfrom  the  gun  aforesaid  then 
and  there  sent  out,  the  aforesaid  John  Turner,  in  and  upon  the  lef% 
part  qf  the  breast  of  him  the  said  John  Turner,  then  ana  there  feto^ 
mously  struck,  giving  to  the  said  John  Turner,  then  and  there  with 
theleaden  bullet  as  aforesaid,  near  the  left  pap  of  him  the  said  John 
Turner,  one  mortal  wound  of  the  breadth  qfna(fan  inch,  and  depth 
effi^^  inches,  of  which  mortal  wound  the  aforesaid  John  Turner  at  . 
LoDdon  aforesaid,  in  the  parish  ana  ward  aforesaid,  instantly  died ; 
And  that  James  Irweng  feloniously  and  of  his  forethought  malice 
then  and  there  was  present,  aiding,  assisting,  abetting,  comforting, 
end  maintaining  the  a/bresaid  Robert  Cariiel  to  do  and  commit  tne 
felony  and  murder  aforesaid,  inform  aforesaid,  and  so  the  aforesaid 
Robert  Cariiel  anif  James  Irweng  the  aforesaid  John  Turner,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  in  manner  and 
form  aforesaid,  feloniously,  voluntarily,  and  of  their  forethought 
maUce  killed  and  murdered,  against  the  peace  of  the  lord  the  now 
kingy  his  crown  and  dignity  /And  that  one  Robert  Creighton,  laf  e 
of  the  (Mirish  of  St.  Margaret  in  the  county  of  IVestmnster,  esquire, 
not  having  God  before  nis  eyes,  but  bemg  seduced  by  the  msti- 
gation  of  the  devil,  before  the  felony  and  murder  aforesaid,  by  the 
aforesaid  Robert  Cariiel  and  James  Irweng  in  manner  and  form 
aforesaid  done  and  committed,  that  is  to  say,  on  the  tenth  day  of 
May  in  the  10th  year  of  the  reign  of  our  lord  James,  by  the  grace 
of  God,  of  England,  France,  and  Ireland  king,  defender  of  the 
faith,  and  of  Scotland,  the  forty-fifth^  the  aforesaid  Robert  Carlielt 
at  the  aforesaid  parish  of  St.  Margaret  m  fVestminster  sSoresaid,  in 
the  county  of  Middlesex  aforesaid,  to  do  and  commit  the  felony  and 
murder  aforesaid,  in  manner  and  form  aforesaid,  maliciously,  felo- 
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niously^  yoluntarily,  and  of  his  forethought  malice  did  stir  up, 
move,  abety  counsel,  and  procure,  against  the  peace  of  the  said  lord- 
the  king  that  now  is,  his  crown  and  dignity,  &c. 

If  after  the  fact,  then  the  form  may  be  thus : 

And  thai  A.  O.  laie  of in  the  county  of yeovnan^ 

ivell  knowing  the  said  (ott'ender)  to  have  done  and  committed  the  said 
felony  in  manner  and  form  aforesaid^  qftertoards,  to  tw/,  on- the 

day  of in  the year  qf  the  reign  of       •       at 

'        "  '  force  and  armsj  htm 


-  aforesaid  in  the  county  aforesaid^  with  J 
id did  then  and  there  foUmiouslyy 


the  said did  then  and  there  foUmiouslyy  and  of  his  malice 

forethought^  receive^  aidy  and  comfort ;  against  the  peace  of  ike  said 
lord  the  king  that  now  isy  his  crown  and  dignity. 

Indictment  against  an  Accessary  for  receiving  Goods,  knowing 
them  to  have  been  stolen,  in  one  County,  the  Principal 
having  been  indicted  and  convicted  in  another. 

Middlesex.  ^T^^ jurors  for  ourlord  the  king  upon  their  oath  present 

that  at  the  delivery  of  the  gaol  of  our  lord  the  Icing  cf 
his  county  of  Dorset,  holden  at  Dorchester  in  and  for  the  said 

county  of  Dorset,  on  the  ■  day  of — .  in  the  year  qf^ 

the  reign  of  our  sovereign  lord  George  the  thirdy  king  of  Great 
Britain,  before  Edward  lord  Ellenborough,  lord  chief  justice 
qf  our  lord  the  king  assigned  to  hold  pleas  in  the  court  qf  our  lord 
the  kingy  before  the  king  himself  and  sir  S.  Lawrence  knight, 
one  other  qf  the  justices  qf  our  said  lord  the  kingy  assigned  to  hold 
pleas  in  the  court  qf  our  said  lord  the  kingy  before  the  Jang  himself^ 
then  justices  of  our  said  lord  the  kingy  assigned  to  deliv^  the  said 
gaol  qf  the  prisoners  therein  being;  Xm  Y.  late  qf  the  parish  qf  ■ 
in  the  said  county  qf  Dorset,  tabourert  wis  convicted  in  due  form 
qflaWy  for  that  the  said  X.  Y.  on  tfe  ■■  day  qf  tn  ike 

said  — —  year  qf  the  reign  qf  our  said  lord  the  iin^y  wth  force 
and  arms,  at  the  parish  aforesaidy  in  the  county  aforesatd^  ten  yards 
Q^broad  cloth  qfthe  value  qf  thirty  shiUingSy  qf  the  goods  anichat'^ 
tels  qfone  M.  N.  then  and  there  being  found,  fohmously  did  steal, 
take  and  carry  away,  against  the  peace  qf  our  said  lord  the  kin^, 
his  crown  and  dignity  y  as  by  the  record  thereof  remaining  JUed  m 
the  said  court  qf  gaol  delivery  may  morefoUy  and  at  large  appear* 
And  tlip  yirors  aforesaid  upon  their  oath  aforesaid  do  further  present 

that  A  ().  Mte  of  the  parish  qf in  the  county  qf  Middlesex^ 

labourer,  afterwards,  to  wit,  on  the  said day  qf  in  the 

year  (foresaid,  with  force  and  arms,  at  the  said  parish  qf 
tn  the  county  o/Middlesex  aforesaid,  the  goods  and  cliattels  aforesaidy 
so  as  aforesaid foloniously  stoleny  taken  and  carried  away,  foloniausfy 
did  receive  and  have  (he  the  said  A.  O.  then  and  there  well  knowing 
the  aforesaid  goods  and  chattels  to  have  beenfoloniously  stolen^  taken 
and  carried  away)  against  the  form  qf  the  statute  in  that  case  made 
and  providedy  and  against  the  peace  qf  our  said  lord  the  kingy  his 
crown  and  dignity. 

___.  Accomplice.  See  (CbftKnCf. 

Actions  against  Magistrates.  See  Jucftf Ct0  oC  t(€  pCftCt* 

— Action  popular.  See  ^tlfortnattOtl* 

-  Addition.  See  JtlHiCtment. 

Adultery.  See  ^CtD&Iie0S(. 
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I.   What  is  an  Affray. 

II.  Haw/ar  it  may  be  suppressed  by  a  pivate  Person. 
III.  Haw  far  by  a  Constable* 
rV.  Haas  far  by  a  Justice  of  the  Peace. 

Y.  Pwmhment  of  an  Affray. 


A 


L  What  is  an  Affray. 
N  affray  is  a  public  offence  to  the  terror  of  the  ting*s  sublets  ; 


so  eaUed  (according  to  lord  Coke)  because  it  qffrighteth  and 
maketk  men  afraid.    S  Inst.  15S. 

From  whence  it  seemeth  clearly  to  follow,  that  there  may  be 
an  assaulty  which  will  not  amount  to  an  affray;  as  where  it 
happens  in  a  private  place  oat  of  the  hearing  or  seeing  of  any, 
except  the  parties  concerned ;  in  which  case  it  cannot  be  said  to 
be  to  the  terror  of  the  people.     1  Hatv.  c.  63.  §  1  • 

AJso  it  is  said,  that  no  quarrelsome  or  threatening  words  what-  Words  do  nc* 
soever  shall  amount  to  an  afiray;  and  that  no  one  can  justify  ^«mttoan 
laying  his  hands  on  those  who  shall  barely  quarrel  with  angry  '''^y'' 
words,  without  coming  to  blows ;  yet  it  seemeth,  that  the  con- 
stable iiiay»  at  the  request  of  the  party  threatened,   carry  the 
person,  who  threatens  to  beat  him,  before  a  justice,  in  order  to 
Sod  sureties.    1  Haw.  c.  63.  §  2. 

Also,  it  is  certain,  that  it  is  a  very  high  offence  to  challewe  Challengt  to 
another  either  by  word  or  letter  to  fight  a  duel,  or  ta  be  m  fight, 
messenger  of  such  a  challenge ;  or  even  barely  to  endeavour  to 
proToke  another  to  send  a  challenge,  or  to  fieht ;  as  b^  dispersing 
letters  to  that  purpose,  full  of  reflections,  and  insinuating  a  desiie 
to  fight*     1  Han.  c.  63.  §  3. 

Bat  although  no  bare  words,  in  the  judgment  of  law,  carry  in  i  Haw.  c.  S5. 
them  so  much  terror  as  to  amount  to  an  a^y*  yet  it  seems  cer«  $  4. 
tain,  that  in  some  cases  there  may  be  an  affray,  where  there  is 
no  actual  Tiolence ;  as  where  a  man  arms  himself  with  dangerous 
and  unusual  weapons  in  such  a  manner  as  will  naturally  cause  a 
terror  to  the  people ;  which  is  said  to  have  been  always  an  offence 
at  the  common  law,  and  is  strictly  prohibited  by  statute ;  for  by 
2  Ed.  3.  c.  3.  it  is  enacted,  '<  that  no  man  of  what  condition  ^  £d.  3.  c.  5. 
soever,  except  the  king's  servants  in  his  presence,  and  his  ministers 
in  executing  thdr  office,  and  such  as  be  in  their  company  assisting 
them,  and  also  upon  a  cry  made  for  anns*to  keep  the  peace,  shafi 
come  before  the  kind's  justices,  or  other  of  the  king's  ministers 
doing  their  office,  with  force  and  arms,  nor  bring  any  force  in 
afivy  of  peace,  nor  go  nor  ride  armed,  by  night  or  day,  in  fairs 
or  markets,  or  in  the  presence  of  the  kuiff's  justices,  or  other 
mimsters  or  elsewhere ;  upon  pain  to  forfeit  their  armour  to  the 
king,  and  their  bodies  to  prison  at  the  king's  pleasure.  And  the 
kind's  justices  in  their  presence,  sheriffs  and  other  ministers  in 
their  bailiwidcs,  lords  off  fhmchises  and  their  bailiffs  in  the  same, 
and  mayora  and  bailifis  of  cities  and  borouglis  within  the  same, 
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s  Ed.  3.  c.  5.     suid  borough-holders,  constable^,  and  wardens  of  the  peace  within 

their  war£»  shall  have  power  to  execute  this  act.  And  the 
judges  of  assize  may  punish  such  officers  as  have  not  done  their 
duty  herein. 

Upon  a  cry  made  for  arms  to  keep  the  peace.']    It  is  holden  upon 
these  words  of  exception,  that  no  person  is  within  the  intention  of^ 
this  statute,  who  arms  himself  to  suppress  dangerous  rioters,  rebels, 
or  enemies,  and  endeavours  to  suppress  or  resist  such  disturbers  of 
the  peace  and  quiet  of  the  realm.     1  Haw.  c,  63.  §  10. 

In  affray  of  peace."]  En  affrayer  de  la  pees,  L.  Coke  has  it  pats^ 
of  the  country,  or  the  people ;  and  so,  he  observes,'  that  the  writ 
grounded  upon  this  statute  saith,  Inquorundam  depopulo  terrorem  ; 
and  therefore  the  printed  book,  in  affray  of  peace,  ought  to  be 
amended.     8  Inst.  158. 

And  it  is  holden  upon  these  words,  that  no  wearing  of  arms  is 
'  within  the  meaning  of  this  statute,  unless  it  be  accompanied  with 
such  circumstances  as  are  apt  to  terrify  the  people  ;  from  whence 
it  seems  clearly  to  follow,  that  persons  of  quality  are  in  no  danger 
of  offending  against  this  statute  by  wearing  common  weapons,  or 
having  their  usual  number  of  attendants  with  them,  tor  Uieir 
ornament  or  defence,  in  such  places,  and  upon  sucli  occasions,  in 
which  it  is  the  common  fashion  to  make  use  of  them,  without 
causing  the  least  suspicion  of  an  intention  to  commit  any  act  of 
violence,  or  disturbance  of  the  peace.     1  Haw.  c.  63.  §  9. 

Nor  to  go  nor  ride  armed.]  It  is  holden  that  a  man  cannot 
excuse  the  wearing  such  armour  in  public,  by  alleging  that  such 
a  one  threatened  him,  and  that  he  wears  it  tor  the  safety  of  his 
person  from  his  assault :  but  it  hath  been  resolved,  tliat  no  one 
shall  incur  the  penalty  of  the  said  statute  for  assembling  his 
neighbours  and  friends  in  his  own  house  against  those  who 
threaten  to  do  him  any  violence  therein,  because  a  man's  house  is 
as  his  castle.  I  Haw.  c.  63.  §  8. 
9f)  R.  2.  c.  1.         Their  bodies  to  prison.]   The  statute  of  20  R.2.  c.  I.  adds  a 

fine  likewise. 

Wardens  of  the  peace.]  It  is  holden  that  any  justice  cf  the 
peace,  or  other  person  who  is  empowered  to  execute  this  statute, 
may  proceed  thereon  ex  officio ;  and  if  he  find  any  person  in 
arms,  contrary  to  the  form  of  the  statute,  he  may  seize  the  arms, 
and  commit  the  offender  to  prison ;  and  that  he  ought  also  to 
make  a  record  of  the  whole  proceeding,  and  certify  the  same  into 
the  exchequer.     I  Haw.  c.  63.  §  5. 

II.  Of  suppressing  it  by  a  pivate  Person. 

It  seems  agreed,  that  any  one  who  sees  others  fighting,  ma3r 
lawfully  part  uiem,  and' also  stay  them  till  the  heat  be  over,  and 
then  deliver  them  to  the  constable,  to  be  carried  before  a  justice, 
to  find  sureties  for  the  peace.     1  Haw.  c.  63.  $  11. 

And  the  law  doth  encourage  him  hereunto ;  for  if  he  receive 
any  harm  by  the  affrayers,  he  shall  have  his  remedy  by  law  against 
them ;  and  if  the  affrayers  receive  hurt  by  endeavouring  only  to 

Eart  them,  the  standers<^by  may  justify  the  same,  and  the  affrayers 
ave  no  remedy  by  law.     3  Inst.  158. 
But  if  either  of  the  parties  be  slain,  or  wounded,  or  so  stricken 
that  he  falleth  down  for  dead,  in  tliat  case  the  staaders-by  ought 
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to  apprehend  the  pvty  so  slaying,  wounding,  or  striking^  or  to 
endeavour  the  same  bv  hue  and  cry ;  or  else  for  his  escape  they 
shall  be  fined  and  impnsoned.    3  InsL  158. 

III.  Ham  far  by  a  Constable. 

It  seems  agreed  that  a  constable  is  not  only  empowered,  as  Coiutable't 
all  private  persons  are,  to  part  an  affray  which  happens  in  his  prC'  power  over 
tence,  but  is  also  bound  at  his  peril  to  use  his  best  endeavours  to  ^'"'y*  in  hi» 
this  purpose ;  and  not  only  to  do  his  utmost  himself,  but  also  to  P'*'*^^' 
demand  the  assistance  of  others,  which  if  they  refuse  to  give  him, 
diey  are  punishable  by  fine  and  imprisonment.    1  Haw.  c.  63. 

j  13. 

And  it  is  said,  that  if  a  constable  see  persons  either  actually 
engaged  in  an  affray,  as  by  striking,'  or  offering  to  strike,  or  draw- 
ing their  weapons,  or  the  like,  or  upon  the  very  point  of  entering 
upon  an  affray,  as  where  one  shall  threaten  to  kill,  wound,  or  beat 
another,  he  may  either  carry  the  offender  before  a  justice  to  find 
sureties  for  the  peace,  or  he  may  imprison  him  of  his  own  autho- 
rity for  a  reasonable  time,  till  the  neat  shall  be  over,  and  also 
afterwards  detain  him  till  he  find  such  surety  by  obligation  :  But 
it  seems,  that  he  has  no  power  to  imprison  such  an  offender  in 
any  other  manner,  or  for  any  other  purpose ;  for  he  cannot  justify 
the  committing  an  affrayer  to  gaol  till  he  shall  be  punished  for 
his  offence :  And  it  is  said,  that  he  ought  not  to  lay  hands  on 
those,  who  barely  contend  with  hot  words,  without  any  threats 
of  personal  hurt ;  and  that  all  which  he  can  do  in  such  case  is 
to  command  them  under  pain  of  imprisonment  to  avoid  fighting. 
1  Haw.  c.  63.  ^14. 

But  be  is  so  far  entrusted  with  a  power  over  all  actual  affrays, 
that  though  he  himself  is  a  sufferer  by  them,  and  therefore 
liable  to  be  objected  against,  as  likely  to  be  partial  in  his  own 
cause,  yet  he  may  suppress  them ;  and  therefore,  if  an  assault  be 
made  upon  him,  he  may  not  only  defend  himself,  but  also  im- 
prison the  offender,  in  the  same  manner  as  if  he  were  no  way  a 
party.     1  Havo,  c.  63.  §15. 

And  if  an  affray  be  in  a  house,  the  constable  may  break  open 
the  doors  to  preserve  the  peace ;  and  if  affrayers  fly  to  a  house, 
and  he  follow  with  fresh  suit,  he  may  break  open  the  doors  to 
take  them.     1  Havj.  c.  63.  §  16. 

But  it  is  said  that  a  constable  hath  no  power  to  arrest  a  man  j^ot  to  othen. 
for  an  affray  done  out  of  his  own  view,  without  a  warrant  from  a 
justice,  unless  a  felony  were  done,  or  likely  to  be  done  ;  for  it  is 
the  proper  business  oi  a  constable  to  preserve  the  peace,  and  not 
to  punish  the  breach  of  it.  1  Haw.  c.  63.  ^  I7.  See  tit.  Con- 
daUe,  §  IV. 

IV.  How  Jar  by  a  Justice  of  the  Peace. 

There  is  no  doubt  but  that  a  justice  of  the  peace  may  and 
must  do  all  such  things  to  the  aforesaid  purpose,  which  a  private 
roan  or  constable  is  either  enabled  or  required  by  the  law  to  do : 
But  it  is  said  that  he  cannot,  without  a  warrant,  authorize  the 
arrest  of  any  person  for  an  affray  out  of  his  own  view ;  yet  it 
clear  that  in  such  case  he  may  make  his  warrant  to  bring 
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the  offender  before  him,  in  order  to  compel  him  to  find  sureties 
for  the  peace.     1  Hatv.  c.  63.  ^18. 

And  a  justice  has  a  greater  power  over  one  who  ha9  dim- 
gerously  wounded  another  in  an  affray,  than  either  a  private  per- 
son or  a  constable ;  for  theie  does  not  seem  to  be  any  good 
authority  that,  these  have  any  power  at  all  to  take  sureties  of 
such  an  offender ;  but  it  seems  certain,  that  a  justice  has  a  dis- 
cretionary power  either  to  commit  him,  or  to  bail  him,  till  the 
year  and  day  be  past.  But  it  is  said  that  he  ought  to  be  very 
cautious  how  he  takes  bail  if  the  wound  be  dangerous ;  for  that 
if  the  party  die,  and  the  offender  appear  not,  he  is  in  danger  of 
being  severely  fined,  if  he  shall  appear  upon  the  whole  circum- 
stances of  the  case  to  have  been  too  favourable.  1  Haw,  c,  6S. 
§  19. 

V.  PunishmcfU  of  an  Affiay. 

All  affrays  in  general  are  punishable  by  fine  and  imprisonment. 
1  Hati),  c.  63.  §  20. 

And  they  are  inquirable  in  the  leet,  as  common  nuisances. 
3  Inst.  158. 

Warrant  to  apprehend  AfTrayers. 

Westmoreland.        j        To  the  constable  of — 

TMTHEREAS  A.h  of yeoman%  hath  this  day  made  oath 

before  me  J.  P.  esquire^  one  of  his  majesty  s  justices  of  the 

peace  jTor  the  said  county ^  that  on   the  day  of  — 

in  the  <  ■  year  of  the  reign  of A.  O.  of* 


yeoman^  and  B.  O.  of »  yeoman,  at in  the  said 

bounty  f  in  a  tumultuous  manner  made  an  affray t  wherein  the  per" 
son  of  the  said  A.  I.  xoas  beaten  and  abused  ay  them  the  said  A.  O, 
and  B.  O.  without  any  lawful  or  sufficient  provocation  given  to 
themf  or  to  either  of  them,  by  him  the  said  A.  I.  Tnese  art 
therefore  to  command  you  Jbrthwith  to  apprehend  the  said  A.  O. 
and  B.  O.  and  bring  them  before  me,  or  some  other  of  his  said 
majesty* s  justices  of  the  peace  Jbr  the  said  county,  to  answer  the 
premises,  and  tojind  sureties  as  well  Jbr  their  personal  appearance 
at  the  next  general  quarter-sessions  of  the  peace,  to  be  nolden  Jbr 
the  said  county,  then  and  there  to  ansxver  to  an  indictment  to  be 
preferred  against  them  by  the  said  A.  I.j^r  the  said  offence,  as 
also  Jbr  their  keeping  the  peace  in  the  mean-time  towards  his  said 
majesty  and  all  his  liege  people,  and  especially  towards  him  the 
said  A.I.    Hereof  Jau  not,   as  you  will  answer  the  contrary  at 

your  peril*     Given  under  my  hand  and  seal  at  in  the  said 

county,  the day  of  in  the  year  — — . 

Indictment  for  an  Affray. 

HTHE  jurors  Jor   our  lord  the  king,  upon  their   oath  nresetUf 
that  A.  O.  of  ■    ■  in  the  county  of  — —  tailor,  and 

B.  O.  of '  in  the  said  county,  blacksmith,  with  Jbroe  and 

arms  on  the  ■     ■  ■     rfcw  of  in  the>  year  yT  the  reigm 

of  our  sovereign  lord  George  the  thirds  by  the  grace  ^  God  ff  th^ 
ututed  kingdom  of  Great  Britain  and  Iretandi  Sng,  defender  of  the 


S  V.  ZUltcnm  (in  generdV)  «9 

faith  and  ioftnik^  at  — — ^  aforesaid  in  the  county  aforesaid^  ieing 
arrayed  and  mUliofuUy  auemhled  together  in  a  ^oarlike  manner 
did  make  an  affray ^  to  tite  terror  and  disturbance  of  divers  of  the 
suhfects  of  our  said  s&oereign  lord  the  kingy  then  and  there  beings  and 
to  the  evd  example  of  all  other  the  subjects  of  our  said  sovereign  lord 
iJie  kingt  and  against  the  peace  of  our  said  lord  the  kingt  his  cro^um 
and  dignity* 


For  matter  relating  to  tbc  Excise  on  beer  atld  ale,  see  title 

(Bxtisit. 

I.  Concerning  Inns  and  Alehouses  in  general. 
[Stat.  21  Jac.  I,  c.  21.] 
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15  &  6  Ed.  6.  c.  25.-2  Geo.  2.  c.28.  §  11. 12.— 9^Geo.2. 
c.  23.  §  14-.  —  26  Geo.  2.  c.  13.  §  12.  —  26  Geo.  2. 

0.31.  §   2.  3.  4.  16 24-  Geo.  2.  c.  40.  J  24.— 

32  Geo.  3.  c.  59.  —  35  Geo.  3.  c.  113.  —  39  Gc6.  3. 

c.  86.  §  S 48  Geo.  3.  c.  143.  —  53  Geo,  3.  c.  103. 

56  Geo.  3.  c.  113.  —  59  Geo.  3.  c.  9.  §  52.] 

III.  Penalties  on  sellifig  Ale  without  a  License* 

[4  J.  c.  4.  —  26  Geo.  2.  c.  31.  J  9.  —  27  Ge6.  2.  c.  20. 
§  S.  —  SS  Geo.  3.  c.  113«  —  38  Geo.  3.  c.  54.  §  13.] 

IV.  Sect^izance  and  Forfeiture  thereof. 

IS  &  6  Ed.  6.    c.  25.   §  1.   2.  3.-26  Geo,  2.   c.  31. 
§  1.  5.  6.  7.  8,  11.  13.] 

V.  Offences  in  breanng  Ale. 

[1  W.  seas.  1.  c.  24.  ^7-  — 10  &  11  W.  c.  21.  J  20.  34. 
—  9  Ann.  c.  12.  }  24.  26*—  12  Ann.  st.  1.  c.  2.  J  32.] 

VI*  Coneeming  Ale  Vessels  and  the  Measure  of  Ale. 

[8  El.  c.  9-—  11  &  12  W.  c,  15.   §  1.  S.  3.  5.  6.  7.  — 
43  Geo.  3.  c.  69.] 

VIL  Enhancing  the  Price  of  Ale. 

'  [2  &  3  Ed.  6.  c.  15.  —  2  Geo.  3.  c.  U.] 

VIIL  Innkeepers  obliged  to  receive  Guests. 
IX.  Soldiers  quartered  in  Alehouses. 

X.  hmkeepers  suffering  tippling  or  gaming  in  their  houses. 
[1  J.   c.  9.   J  2.  3.  4. —  4  J.   c.  5.    J  7.  — 21  J.   c.  7. 
§  4.  16. 18.  to  22.  inclusive.  —  1  Car.  c  4.  —  30  Geo.  2. 
c.  24.  §  14. 15.] 

XL  Persons  guilty  of  Tippling. 

[1  J.  c.  9.-4  J.  c.  5.  §  4.  5.  11.  —  7  J.  c.  10.  —  21  J. 
c  7.  iiL^.S.  II.  ~  I  Car.  c.  4.] 
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XII.  Concerning  Drunkenness. 

[4  J.  c.  5.  §  2.  3.  5.  6.  7-  9.  11.  —  7  J.  c.  10.  —  21  J. 
c.  7.  §  1.  3.  —  22  Geo.  2.  c.  33.  Art.  2.] 

XIII.  Detaining  Goods  for  the  Reckoning. 

[11  &  12  W.  c.  15.  §  2.] 

XIV.  Goods  of  a  Guest  stolen  out  of  an  Inn. 
XV.  Guests  stealing  Goods. 


Difference  be- 
tween inns  and 
alehouses. 


Licenses  to 
erect  inns. 

Inn  indictable. 


Innkeepers' 
charges. 
21  J.  1-  c.  21. 
Horse -bread. 

Hay,  oats,  &c. 
|o  be  sold  for 
reasonable  gain. 


Power  of  jus- 
tices herein. 


Innkeepers  sell- 
ing  ale. 

Inns  to  be 

licm&ed. 


I.  Concerning  Inns  and  Alehouses  in  general. 

17 VERY  inn  is  not  an  alehouse,  nor  eveiy  alehouse  an  inn ;  but 
if  an  inn  uses  common  selling  of  ale,  it  is  then  also  an  alehouse  ; 
and  if  an  alehouse  lodges  and  entertains  travellers,  it  is  also  an 
inn. 

It  was  resolved  by  all  the  judges,  that  any  person  might  erect 
an  inn  to  lodge  travellers,  without  any  license  or  allowance.  Hutt, 
99.  Dalt.  c.  56. 

But  it  seems  to  be  agreed,  that  the  keeper  of  an  inn  may  by  the 
common  law  be  indicted  and  fined,  as  being  guilty  of  a  public 
nuisance,  if  he  usually  harbour  thieves,  or  persons  of  scandalous 
reputation,  or  suffer  frequent  disorders  in  his  house,  or  take  ex- 
orbitant prices,  or  set  up  a  new  inn  in  a  place,  where  there  is  no 
manner  of  need  of  one,  to  the  hindrance  of  other  ancient  and  well- 
governed  inns,  or  keep  it  in  -a  place  in  respect  of  its  situation 
wholly  unfit  for  such  a  purpose.     1  Havo.  c.  78.  (  1. 

By  Stat.  21  Jac.  1.  c.  21.  §  2.  (which  repeals  former  statutes 
in  this  matter)  hostlers  and  innholders  are  prohibited  from  making 
any  horse-bread,  but  bakers  shall  make  it,  and  the  assize  shall  be 
kept  and  the  weight  be  reasonable,  after  the  price  of  the  com  or 
grain  in  the  markets  adjoining. 

And  they  shall  sell  their  horse-bread,  and  also  their  hay,  oat8» 
beans,  pease,  provender,  and  also  all  kind  of  victual  both  u>r  man 
and  beast,  for  reasonable  gain,  having  respect  to  the  prices  for 
which  they  shall  be  sold  in  the  markets  adjoining,  without  taking 
any  thing  for  litter. 

§  3.  Enables  them  to  make  horse-bread  when  no  baker  dwells 
in  the  same  town. 

By  §  4.  if  the  horse-bread  which  any  of  the  said  hostlers  or 
innholders  makft.be  not  of  due  assize,  or  if  any  of  them  shall  offend 
in  any  thing  contrary  to  this  act,  the  justices,  sheriffs,  and  stew- 
ards m  their  leets,  may  hear  and  determine,  &c. ;  and  for  the  first 
offence  the  hostler  or  innholder  shall  be  fined ;  for  th&  second  of- 
fence, be  imprisoned  for  one  month ;  and  for  the  third  ofienoe, 
shall  stand  upon  the  pillory  (a) ;  and  for  the  fourth  shall  be  fore- 
judged for  keeping  any  inn  again. 

And  if  an  inn  use  the  trade  of  an  alehouse,  as  almost  all  inB«^ 
keepers  do,  it  shall  be  within  the  statutes  made  about  alehouses^ 
DaU.  c.  56. 

It  hath  been  also  agreed  by  law,  that  innkeepers  ought  to  have 
license,  and  be  bound  by  recognizance  for  keeping  good  order, 
alehouse-keepers  are.    Doit.  c.  7.  24.  Crom.  77- 


(a)  By  Stat.  56  Geo.  5.  r.  158.  the  punishment  of  the  pillory  is  abolished; 
except  in  cases  of  peijury  and  subornation  of  perjury. 
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By  the  commission  of  the  peace,  two  justices  ( 1  Q-)  may  in-  si  J«e.  l.  csi. 
quire  of  innholders,  and  of  all  and  singular  other  persons,  who  Power  of  J«*- 
shall  ofend  in  the  abuse  of  weights  and  measures,  or  m  the  sale  of  ^^^  ^7  . 
TJctsals,  against  the  form  of  the  ordinances  in  that  behalf  made. 

XL  Licensing  Alehouses. 

For  the  form  of  a  license,  see  post  (D). 

Note;  By  stat.  48  Geo.  S.  c.  14S.  the  stamping  the  license  is 
traosfeired  to  the  excise  commissioners,  and  in  consequence 
thereof  many  new  provisions  are  enacted,  and  magistrates  should 
carefully  observe  the  distinctions  between  their  own  and  the  excise 
liceiue.    See  the  statute,  post. 

By  Stat.  5  &6  Ed.  6.  c.  25.  any  two  justices  ( 1  Q.)  might  license  By  two  justices 
alehouses;  but  now  by  stat.  2  Geo.  2.  c.  28.  ^11.  and  26  Geo.  2.  st  a  general^ 
c.  31.  j  4.  reciting  that    *'  whereas  many  inconvenieoces  have  ^^dng. 
arisen  from  persons  being  licensed  to  keep  inns  and  common  ale-  S&  6  Ed.  6. 
houses,  by  justices  of  the  peace,  who  living  remote  from  the  places  ^'  ^g*  ?  ?'  ^' 
of  abode  of  such  persons,  may  not  be  truly  informed  as  to  the  oc*  ^e  G.  I.  c!  9l! 
cailoD  or  want  of  such  inns  or  common  alehouses,  or  the  charac-  §  4.  16. 
ters  of  the  persons  applying  for  licenses  to  keep  the  same ;  it  is  en-  Vide  48  G.  s. 
acted  that  after  the  24th  «/tfii^  1729,  no /tcfn^r  shall  be  ^ran/e<^  to  any  ^  ^^*  §7po«^t. 
person  to  keep  a  common  inn  or  alehouse,  or  to  retail  any  bran- 
dy, or  strong  water,  but  at  a  general  meeting  of  the  justices  of 
the  Peacey  acting  in  the  division  where  the  said  person  dwells,  to 
be  bolden  for  that  purpose,  on  the  first  day  of  September  yearly, 
or  within  twenty  davs  after." 

$12.  Provides  that  nothing  in  this  act  shall  extend  to  alter  Cities  and  towns 
the  method  or  power  of  granting  licenses  in  an^  city  or  town  corporate. 
comrate.  . 

It  has  been  adjudged  that  this  exception  does  not  exempt  such 
places  from  the  operation  of  the  other  parts  of  the  act ;  but  magis- 
trates in  such  districts  must  grant  licenses  at  a  public  meeting, 
tnd  give  the  like  notice  of  their  meeting  to  grant  licenses  as  jus- 
tices for  a  county  give.    Hex  v.  Doxvns  et  al. :  S  T.  R.  560. 

To  keep  a  common  inn  or  alehouse.']  It  has  been  determined  that  Houses  which 
booses  at  Epsom,  where  they  take  in  lodgers  and  boarders,  coming  take  in  lodgers 
to  drink  the  waters  there  during  the  season,  and  dress  victuals,  <»"'.|'.'  "««d  ^^ 
and  sell  them  ale  and  beer,  and  entertain  their  horses  at  Sd.  a  day,  ^  "cenied. 
bat  sell  to  no  other  persons,  are  not  inns  nor  alehouses  within  the 
Bttaning  of  these  acU.     Parker  v.  Flint,  12  Mod.  254. 

A  sign  is  not  essential  to  an  inn,  but  it  is  an  evidence  of  it.  Per 
Holt,  C.  J.  S.  C. 

At  a  general  meeting  of  the  justices  holden  for  the  division.']  S6  O.  s.  c  3i. 
By  stat.  26  Geo.  2.  c.  31.  j  4.    "  The  day  and  place  for  granting  M- 
»uch  licenses  shall  be  appointed  by  two  or  more  justices,  for  the  ^^  to^*"*^'- 
^▼ision,  by  warrant  (A)  under  their  hands  and  seals  at  least  ten  pointed.  *  *^ 
^ys  before  such  meeting,  directed  to  the  high  constable,  or  high 
^^Dst^les  of  the  division,  requiring  him  or  them  to  order  (B)  his 
ov  their  petty  constables,  or  other  peace  officers,  to  give  notice  to 
^  ^eral  innkeepers  and  alehouse-keepers  within  their  respec- 
^vecomtablewicks,  of  the  day  and  place  of  such  meedng ;  and  all 
iiceosM  hereafter  granted  at  any  other  time  or  place  shall  be  pull 
^  void  to  all  intents  and  purposes  whatsoever." 
{2.  '*  And  for  the  better  preventing  disorders  in  alehouses,  Certificate  of 


tC6ns. 
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penona  to  be      no  license  shall  be  granted  to  any  person  not  licensed  the  year 
liccnued.  preceding,"  (except  in  cities  or  towns  corporate,  §  16.)  "  unless 

such  person  produce,  at  the  general  meeting  of  the  justices  in 
September,  a  certificate  (C)  under  the  hands  of  the  parson, 
vicar  or  curate,  and  the  major  part  of  the  churchwardens  and 
overseers,  or  else  of  three  or  four  reputable  and  substantial 
householders  and  inhabitants  of  the  parish  or  place  where  such 
S.  2.  16.  alehouse  is  to  be,  setting  forth  that  such  person  is  of  good  fame, 

and  of  sober  life  and  conversation ;  and  it  shall  be  mentioned  in 

such  license,  that  such  certificate  was  produced,  otherwise  such 

license  shall  be  null  and  void/' 

What  justices  «  Any  justice  of  the  county,  going  to  the  meeting  in  the  di- 

sball  be  deemed  vision,  is  for  this  purpose  a  justice  of  the  division.''   Per  Aston  J. 

of  the  diviaion.   ^^^  ^^  p^^      daU.SOS.  ' 

Unless  he  produce  a  certificate  under  the  hands  of  the  minister 
and  major  part  of  the  churcntoardens  and  overseers ,  or  else  of  three 
or  four  reputable  and  substantied' householders  of  the  place/\  The 
certificate  being  signed  by  three  or  four  reputable  and  substantial 
householders,  &c,  without  the  parson,  vicar  or  curate,  and  church- 
wardens is  sufficient.  Per  Cur,  Rex  v.  Young  &  Pitts.  1  Burr.  556. 
licenses  may  bt  By  Stat.  59  Geo,  3.  c.  9.  §  52.  (The  Mutiny  Act.)  Any  two 
granted  for  justices  of  the  peace,  or  any  two  magistrates  within  their  respec- 
keeping  can^      tive  jurisdictions,  may  grant  or  transfer  any  license  for  selling  ale 

by  retail,  or  cider  or  perry,  to  be  drank  or  consumed  in  any  house 
or  houses,  or .  premises,  where  more  houses  or  premises  than  ene» 
shall  be  held  together  by  the  same  person  or  persons  as  a  canteen, 
or  any  license  to  sell  spirituous  liquors,  or  strong  waters,  or  wine 
or  liquor  by  retail,  to  any  person-or  persons  applying  for  the  same^ 
who  shall  hold  any  canteen  under  any  lease  thereof,  or  any  agree- 
ment  or  other  authority  from  any  two  of  the  principal  officers  o€ 
the  board  of  ordnance,  or  from  any  two  of  the  late  commissioners 
fot  the  affiiirs  of  barracks,  or  firom  the  comptroller  or  other  proper 
officer  of  the  barrack  department,  without  regard  to  the  time  of 
year,  or  any  notices  or  certificates  specified  or  required  in  relation  to 
the  applying  for  or  granting  any  such  licenses,  any  thing  in  any 
act  or  acts  of  parliament  to  the  contrary  notwithstanding :  And 
his  majesty's  commissioners  of  excise  in  England,  Ireland>  and 
Scotland  respectively,  or  any  person  appointed  or  employed  by 
the  said  commissioners  in  England  or  Ireland  respectively  in  that 
behalf,  or  any  collectors  or  supervisors  of  excise  within  their 
respective  districts,  may  and  shall  grant  licenses  for  selling  beer 
or  ale  by  retail,  or  cider  or  perry,  to  be  drank  or  consumed  in 
the  houses  or  premises  occupied  as  a  canteen,  of  the  person  or 
persons  appljring  for  such  license,  or  any  license  to  sell  spirituous 
liquors  or  strong  waters,  or  wine,  or  liquors  by  retail,  to  any  such 
person  or  persons  who  shall  hold  any  such  canteen  under  any 
such  license,  or  transfer  of  any  such  license,  of  any  justice  or 
magistrate  as  aforesaid ;  and  any  person  or  persons  holdinj^  any 
suoi  canteen  under  any  such  lease,  agreement,  or  authority  as 
aforesaid,  a»d  having  such  licenses  as  aforesaid,  may  keep  such 
canteen,  and  utter  and  sell  therein,  and  in  the  premises  thereto 
belonging,  and  not  elsewhere,  victuals,  and  all  such  excisable 
liquors  as  he  and  they  shall  be  licensed  and  empowered  to  ^U 
under  the  authority  and  permission  of  any  such  excise  license  as 
aforesBAd^  widiout  being  subject  to  any  penalty  or  forfeiture. 
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NeTeitheleMy  although  a  certificate  in  cities  and  towns  cor-  a  mandazrasto 
porale  is  not  requisite  by  this  act,  2  Geo,  2.  c,  28.  yet  it  is  dis-  compel  the  jus- 
cretioiiary  in  the  justices  whom  they  will  license,  and  a  wia«-  ^^^  ^  grant  a 
damus  will  not  lie  to  compel  the  justices  to  licensa  any  person ;  J**^®"?®  ^j]^  °ot 
and  on  a  conviction  for  selling  ale  without  license,  the  want  of  such      ^^^     ' 
license  can  only  come  in  question,  and  not  the  reason  why  it  was 
denied.     Gileses  Case,  2  Sir.  881. 

Therefore  even  where  affidavits  were  offered  to  be  produced, 
of  the  justices  declaring  that  they  would  grant  no  licenses  to  any 
of  the  inhabitants  who  signed  a  petition  to  the  Parliament  for  erect- 
ing a  workhouse  there;  and  that  the  peHon,  on  whose  behalf  the  mo- 
tion was  made,  had  been  a  victualler  in  the  town  for  above  thirty- 
five  years ;  the  motion  was  refused.     1  Barnard,  4-02. 

Rex  V.    Youu^  and  Pitts,  1  Burr,  556,     A  motion  was  made  infonnatioQ  for 
for  an  information  against  the  defendants,   fur  arbitrarily,    oh-  refu&ingto 
stinately,  and  unreasonably,  refusing  to  grant  a  license  to  one  grantatiecnie. 
Henry  Day    to  keep   an  inn  at  Evcrsley,    Wilts,  —  L.  ManS" 
fdd  Ch.  J.  declared,  ^'  that  this  court  has  no  power  or  claim,  to 
review  the  reasons  of  justices  of  the  peace,  upon  which  they  form 
their  judgments  in  granting  licenses;  by  way  of  appeal  from 
their  judgments,  or  over-ruling  the  discretion  intrusted  to  them. — 
But  if  it  clearly  appears  that  the  justices  have  been  partially,  If  thejusu'on 
maliciously,  or  corruptly,  influenced  in  the  exercise  of  this  dis-  have  acted  par- 
cretiraiy  a»d  have  (consequently)  abused  the  trust   reposed  in  ^'^7^ 
than,  Uiey  are  liable  to  prosecution  by  indictment  or  information ; 
or  even  possibly,  by  action,  if  the  malice  be  very  gross  and  in- 
jnrioos. — If  their  judgmbkt  be  wrong,   yet  their  heart  and  Justice  not  to  ba 
IST2NTION  pure,  God  forbid  that  they  should  be  punished.**  punished  for 
And  he  declared  that  he  should  always  lean  towards  favouring  ^^orinjudg. 
then ;  unless  partiality,  corruption,  or  malice,  clearly  appeared.  ""^^ 
And  ha^ng  gone  through  all  the  particulars  both  of  the  charge 
and  of  the  defence,  he  concluded  with  declaring  it  as  his  opinion 
that  there  was  not  sufficient  ^ound  for  a  criminal  charge  against 
these  justices.  Denison  J.  said,  *^  It  must  be  dear  and  apparent 
partiality,  or  wilful  misbehaviour  to  induce  the  court  to  grant  an 
information :  not  a  mere  error  in  judgment.*^    And,  by  the  court 
unanimously,  the  rule  was  discharged  with  costs. 

Rex  V.  A^Vy  2  Burr,  65S.     On   shewing   cause  why  a   rule  Justices  can  an- 
shoidd  not  be  made  absolute,  for  an  information  against  a  justice  nexnocondi- 
fiir  8  misdemeanor  in  refusing  to  grant  a  license  to  one  Francis  ^°"  ^^   of  g 
Simes  (who  had  been  licensed  for  several  preceding  years)  to  sell  fi^nsc5 
ale,  as  usual ;  it  appeared  that  one  of  the  grounds  upon  which 
this  rule  had  been  obtained  was,  that  the  only  reason  why  the 
Mcense  was  refused  him,  was  his  declining  to  pay  a  sum  of  money 
(tiz.  6k)  which  was  claimed  of  him  upon  a  distinct  and  collateral 
account^  and  which  he  denied  to  be  due  from  him  ;  the  payment 
of  which  sum  of  money  was  (as  he  alleged)  insisted  upon  by  the 
justice,  as  a  condition  precedent  to  his  granting  the  roan  a' license. 
The  Court  were  unanunous,  that  the  allegation  appeared  to  be  I.ord  Mansfiald 
ttse  in  fact;  but,  at  the  same  time,  they  declared  explicitly  that  C.J.DanisonJ. 
the  justices  have  no  sort  of  authority  to  annex  any  such  conditions  ^^^fl^^\ 
to  the  grant  of  these  licenses.  v^  iimot  J. 

Rex  ▼.  WUliams  and  Daxns^  3  Burr.  1317.  An  information 
was  granted  a^unst  the  defendants^  justices  of  the  peace  for  the 
borough  of  Penryn,  for  refusing  to  grant  licences  to  those  ale* 
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house*keepers  who  voted  against  their  recommendation  of  candi- 
dates for  members  of  parliament  for  that  borough.  It  appeared 
that  they  had  acted  very  grossly  in  this  matter ;  having  previously 
threatened  to  ruin  these  people,  by  not  granting  them  licenses, 
in  case  they  should  vote  against  those  candidates  whose  interest 
these  justices  themselves  espoused ;  and  having  aflerwards  actually 
refused  them  licenses  upon  this  account  only.  And  L.  Mansfield 
declared  that  the  court  granted  this  information  against  the  jus- 
tices, not  for  the  mere  refusal  to  grant  the  licenses,  (which  they  had 
a  discretion  to  grant  or  refuse,  as  they  should  see  to  be  right  and 
proper, )  but  for  the  corrupt  motive  of  such  refusal,  for  their  op- 
pressive  and  unjust  refusing  to  grant  them,  because  the  persons 
applying  for  them  would  not  give  their  votes  for  members  of  par- 
liament as  the  justices  would  have  had  them. 

Rex  V.  Hann  and  Price,  Justices  qf  the  Peace  for  the  borough  qf 
Corfe  Castle,  3  Burr.  1716.  On  shewing  cause  against  an  in- 
formation which  had  been  prayed  for  against  the  detendantSy  for  a 
misdemeanor  in  the  execution  of  their  office,  in  refusing  to  grant 
a  license  to  sell  ale  to  one  Ingram,  an  innkeeper  in  that  borouj^h, 
merely  from  a  motive  qf  resentment  against  him,  for  havmg 
espoused  an  opposite  interest  in  the  election  for  members  of  that 
borough ;  the  defence  was,  that  they  did  not  act  from  any  resent- 
ment or  corrupt  motive,  but  solely  because  Ingram  was  an  im- 
proper person,  and  had  kept  a  disorderly  house,  and  continued 
to  keep  it  after  full  notice  to  the  contrary,  and  in  particular  that 
he  encouraged  gaming  and  cockfighting  at  his  house. — ^L.  Mans^ 
fieidCh.  J.«aid,  <'  The  court  should  never  interpose  against  mans- 
trates,  urfess  they  have  acted  from  bad  motives,  and  mMJuk; 
especially  hi  such  a  case  as  this,  where  tl^ey  are  intrusted  with  an 
absolute  discretion :  but  for  that  very  reason,  this  is  the  stronffest 
case  for  the  interposition  of  the  court,  if  it  appear  that  they  nave 
acted  upon  corrupt  motives.  If  it  did  appear  clearly  that  this 
man  kept  a  disorderly  house,  it  would  be  a  reason  against  the 
court's  interposing  against  the  justices.  But  this  does  not  clearly 
appear." — And  he  declared  it  to  be  of  very  dangerous  conse- 
quence to  permit  the  due  discretion  of  the  justices  to  be  ii>- 
fluenced  by  considerations  of  this  kind.-— The  court  made  the 
rule  absolute. 

Ailerwards,  the  justices  confessing  themselves  guilty  of  tb& 
information,  it  was  moved  for  a  riue  to  dispense  with  their 
personal  appearance,  on  the  undertaking  of  their  clerk  in  court 
to  answer  for  their  fines.  But  the  court  upon  full  debate 
were  unanimous  in  refusing  the  motion.  The  general  doctrine 
laid  down  by  the  court  was,  that  though  such  a  motion  was  sub- 
ject to  the  discretion  of  the  court,  either  to  grant  or  refuse  it, 
where  it  was  clear  and  certain  that  the  punishment  would  not  be 
corporal ;  yet  it  ought  to  be  denied  in  every  case  where  it  was 
either  f)rodable  or  possible  that  the  punishment  iootdd  be  corporaL 
And  this,  for  the  sake  of  example  and  prevention ;  as  the  notoriety 
'of  their  being  called  up  might  deter  others  from  the  like  ofiBsnoes. 
And  finally,  upon  their  appearance  in  court,  the  sentence  was» 
that  they  should  be  committed  for  a  month,  fined  SOl.  each,  and 
further  imprisoned  till  the  fine  be  paid.    3  Burr.  1786. 

A  motion  was  made  for  leave  to  file  an  information  against  two 
justices  of  the  peaoe  for  the  county  of  Salop,  upon  a  charge  of 
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having  improperly  refused  an  ale-license.    But  after  stating  that  against  magls- 
the  refusal  was  m  September  last,  the  counsel  doubted  whether  ^^tes  may  be 
this  application  were  made  in  time^  this  being  the  second  term  ^^^  ^°'  ^^ 
after    die    fact    complained    of;    and  afterwards   Lord    EUen^  afUr  the  offence' 
borough  C.  J.  stated,  that  upon  an  accurate  review  and  considera-  there  being  no  * 
tion  of  the  precedents  and  practice,  the  counsel  was  now  in  time  intervening  as- 
to  move  for  the  information  within  the  second  term,  no  assizes  ^^*^^ 
haTing   intervened.      Rex    v.  HerrieSf  Esq,   and  Peters,    Clerk. 
13  East,  270.     Rex  v.  St.  Aubyn  and  Others,  cited  as  in  point. 
13  East,  271 .  note  (a).  ♦ 

Rex  Y.  Holland  and  Forster,  1  T.  R.  692.  An  information  An  information 
bad  been  moved  for  against  the  defendants,  justices  for  Middlesex,  ^^.be  granted 
for  improperly  grantii^g  an  ale-license  to  one  Harrison,  who  had  ^""'  *^'"*'^^^, 
been  refused  one  by  the  justices  at  their  last  general  meeting,  on  u^se"^^ 
account  of  misbehaviour.  It  appeared  that  the  defendant  Forster 
had  been  present  at  that  ceneral  meeting  at  the  time  when  the 
license  was  refused ;  but  ne  afterwards  told  the  other  defendant 
Holland,  who  was  not  present  at  the  general  meeting,  that  the  only 
reason  why  a  license  had  not  been  granted  then,  was,  that  they 
might  have  an  opportunity  of  inquiring  into  the  character  of  Har» 
riion,  and  had  accordmgly  prevailed  upon  Holland,  at  a  private 
meeting  held  by  those  two  only,  to  join  in  granting  a  license.  The 
Gnerf  were  clearly  of  opinion,  that  an  information  should  be  granted 
agsunst  a  justice,  as  well  for  granting  a  license  improperly,  as  for 
rejusing  one  in  the  same  manner.  That  it  had  already  been  done 
in  the  case  of  Rex  v.  Filevoood;  and  indeed  the  mischief  of  ^ant* 
ing  a  license  improperly  was  infinitely  greater  than  that  of  refusing 
one ;  for  in  the  former  case  it  might  be  productive  of  injury  to  the 
whole  conmiuni^,  while  in  the  latter  the  grievance  was  felt  only 
by  the  individual.  That  the  only  ground  of  these  applications  was 
the  improper  conduct  of  the  magistrates.  But  as  it  appeared  in 
this  case  that  Holland,  though  not  altogether  blameless,  had  been 
deceived  by  Forster,  they  discharged  the  rule  as  to  the  former, 
upon  his  paying  the  costs  of  the  application  as  against  himself;  and 
as  to  Forster,  mey  granted  the  information. 

Rex  V.  Bingham  Clerk,  M.  54  Geo.  3.  M.  S.  The  defendant 
was  convicted  at  Winchester  Sum.  Ass.  1813,  of  a  conspiracy  to 
de&aud  the  revenue  of  certain  stamp  duties.  It  appeared  in  evi- 
dence at  the  trial  that  he  was  a  justice  of  the  peace,  and  one  of 
those  who  attended  on  the  general  licensing  day,  when  he  obtained, 
through  an  improper  influence,  a  license  in  order  to  enhance  the 
value  of  some  premises  which  were  his  own  property.  In  pro-  k.  b. 
nouncing  judgment  Le  Blanc  J.  said,  '<  The  court  does  not  go  out  Not.  26.  is  13. 
of  its  way  to  cast  reflections  upon  the  conduct  of  those  mio  are 

*  N.  B.  Tlie  motion  in  this  case  was  not  rendered,  but  at  Shrewsbury  Lent 
Asgae$f  1S12»  the  same  defi^udants  were  tried  upon  an  indictment,  charging 
them  with  baving  corruptly  and  without  any  lawful  cause  whaterer,  and  trotn 
motrres  €f  private  malice,  refused  to  grant  the  prosecutor  a  license  to  keep  a 
publie  bouse.  Tbere  was  not  one  tittle  of  evidence  to  support  the  charge,  and 
the  dcfcsidants  were  acquitted.  Mr.  Serjeant  Marshal  (who  went  the  Oxford 
circuit  for  Mr.  Justice  Lawrence)  in  his  address  to  the  jury  observed,  that  nu^ 
gstrates  were  not  obliged  to  give  any  reason  for  withholding  a  license,  and  that 
the  discretion  which  the  law  h^d  so  properly  placed  in  their  hands  was  not  to  be 
qacstioocd,  unless  it  clearly  appeared,  that  they  acted  from  corrupt  and  unjust 
moHJnm,  Hie  law  would  |/rotect  magistrates  even  in  case  of  error^  where  no 
eomipi  mothre  could  be  proved.    MS. 

J>  2 


36  0lel)OUde0  (Licenmg.)  §  ii. 

not  before  the  court ;  but  it  would  not  discharge  its  duty  if  it  did 
not  declare,  that  it  is  not  a  proper  exercise  of  the  functions  o  fany 
magistrates  so  to  grant  a  license,  when  they  know  that  no  house 
exbts  to  which  that  license  is  to  be  applied.     The  legislature  has 
taken  particular  care  that  no  person  concerned  in  public-houset 
or  victualling-houses,  under  the  description  of  brewers  or  dealers 
in  spirits,  shall,  themselves,  take  part  in  the 'granting  of  licenses* 
in  order  to  guard  against  any  improper  influence  in  the  granting 
of  them,  and  it  is  subject  to  the  same  mischief  and  the  same  incon- 
yenience  that  any  person  in  the  situation  of  a  magistrate,  being  the 
owner  of  a  house,  which  afterwards  may  be  converted  into  a  pub- 
lic house,  should  know  and  should  consent  to  a  license  bein^  kept 
on  foot,  which  may  ultimately  tend  to  increase  the  value  of  his  pro- 
perty, whenever  that  house  may  be  conveyed  to  a  person  to  whom 
the  license  may  attach." — The  defendant  was  sentenced  to  be 
imprisoned  in  Winchester  gaol  for  six  calendar  months,  and  Lord 
Euenborough  C.  J.  directed  the  proceedings  to  be  laid  before  the 
lord  chancellor. — See  the  printed  report  of  the  trial,  Sfc,  by  Gut"^ 
neyt  1814. 

Rex  V.  Sainshuryy  M.  T.  32  Geo.  3.  4  T.  R.  451.  If  there  be 
two  sets  of  magistrates,  as  for  a  county  and  a  borough,  and 
having  a  co-ordinate  jurisdiction  in  that  borough,  and  one  of  the 
two  sets  appoint  a  meeting  for  granting  alefiouse-licenses,  and 
when  the  day  arrives,  refuse  a  license  to  an  applicant  for  one ;  aad 
then  the  other  set  of  magistrates,  having  subsequently  to  the  prior 
appointment,  but  before  the  first  licensing  day,  appointed  a  future 
day  for  the  same  purpose,  license  on  that  day  the  person  to  whom 
on  the  former  day  a  license  had  been  refused,  it  is  an  indictable 
offence. 
Per  AAhnnt  J.  The  jurisdiction  of  holding  the  meeting  directed  by  the  26  Oeo.  2. 
^  ^  attached  in  those  magistrates,  who  first  gave  notice  of  the  meet- 

ing ;  and  it  was  a  breach  of  the  law  in  the  other  magistrates  to  at- 
tempt to  wrest  this  jurlsdicttlsn  out  of  their  hands ;  for  what  the 
law  says  shall  not  be  done,  it  becomes  illegal  to  do,  and  is  there-* 
fore  the  subject-matter  of  an  indictment,  wiUiout  the  addition  of  any 
corrupt  motives.    And  though  the  want  of  corruption  may  be  an 
Answer  to  an  application  for  an  information,  which  is  made  to  the 
extraordinary  jurisdiction  of  the  court,   yet  it  is  no  answer  to 
an  indictment,  where  the  judges  are  bound  by  the  strict  rule  of 
law. 
lli» court  re-         R^  v.  Marshall  and  Girantham,  IS  East^  322.    A  motion  was 
AiMd  to  grant  a  made  for  a  criminal  information  against  the  defendants,  justices  of 
rale  niAfbr  a     the  peace  for  the  parts  of  Lindsey  in  the  county  of  Lincoln^  for 
^^^^J^'       having,  on  the  24th  of  October  last,  improperly,  as  it  was  sug- 
Sffainst^wo  ma.  g®8t^»  granted  an  ale-license.     The  prosecutor  had  given  the 
giibiites  8o  late  magistrates  notice  of  the  intended  application  to  this  court  on  the 
in  the  second      26th  of  January,  but  the  court  now  refused  to  entertain  it,  because 
tenn  after  the     Jt  was  made  SO  late  in  the  second  term,  that  the  magistrates  would 
*"%^*A****^  have  no  opportunity  of  shewing  cause  in  the  present  term  against 
ftwishewi^      a  rule  nisty  for  an  information,  if  granted.    And  Le  Blanc  J»  read 
•OHiae  affainat     &  note  of  a  case  of  Rex  v.  Thomas,  H.  41  Geo*  3.  which  was  a 
«idi  nae  in^e  similar  application  against  a  justice  of  the  peace ;  and  because  Che 
iienn.         offence  was  stated  to  have  been  committed  in  October,  and  ^e 
notion  was  not  made  till  bo  late  in  Hilary  i/ma  that  there  was  not 
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time  for  the  magistrate  to  shew  cause  in  that  tenn  agaiiist  it,  the 
court  refused  to  grant  the  rule. 

By  Stat.  26  Geom  2.  c.  IS.  $  12.  no  justice  of  the  peace,  being  a  Juidcet  bdng 
common  brewer  of  ale  or  beer,  innkeeper  or  distiller,  or  a  seller  of  b>«wen,  dis. 
and  dealer  in  ale  or  spirituous  liquors,  or  interested  in  any  of  the  Si^^^  ^'^ 
ssid  trades,  or  being  a  victualler  or  maltster,  shall  be  capable  or  gr^^juf^^ 
have  any  power  to  grant  licenses  for  selling  ale,  beer,  or  any  other  licenses. 
liquors  by  retail,  but  the  same  shall  be  null  and  void. 

But  by  Stat.  39  Geo.  8.  c.  86.  §  3.  In  case  it  shall  happen  in  any  In  dtiee  and 
dty,  town,  or  place,  that  any  of  the  corporate  justices  or  magistrates  towns  corporaie. 
ih^  not  be  capable  of  acting  in  granting  licenses,  by  reason  of 
b^g  sellers  ot  or  dealers  in  foreign  spirits,  it  shall  be  lawful  for 
any  justice  acting  for  the  county  at  large,  within  which  such  city, 
town,  or  place  is  situate  or  next  adjoining  thereto,  at  the  request 
in  writing  of  the  chief  magistrate  of  such  city,  town,  or  place,  to 
act  within  the  sam^  for  the  purpose  of  granting  licenses  to  sell 
ale,  &C.  by  retail  therein,  instead  of  the  justices  disqualified  as 
aforesaid* 

By  Stat.  9  Geo.  2.  c.  23.  §  14. 24  Geo.  2.  c.  46.  §  24.  The  justice's  Justioe*s  ckifc's 
derk  sSikail  have  2s.  6d.  and  no  more,  for  each  such  license.  fee. 

By  Stat.  26  Geo.  3«  c.Sl.§  3.  no  license  (as  in  that  act  meji-  License  re- 
tioned)  shall  entitle  any  person  to  keep  an  alehouse  in  any  other  strained  u>  the 
olace  than  that  in  which  it  was  first  kept  by  virtue  of   such  P^^' 
lioenfle ;  and  such  license,  with  regard  to  all  other  places,  shall 
be  void. 

§  4.  And  all  licenses  granted  (hythejustices)  at  the  general  licens-  ^^  kmg  lo 
mgdaTy  shall  be  made  for  one  year  only,  to  commence  oft  the  29th  ^^^u** 
day  of  September.    (See  48  Geo.  3.  c.  143.  ^  3,  ^.post.  p.  38.) 

By  Stat.  32  Geo.  3.  c.  59.  certain  provisions  are  enacted  re- 
jecting the  renewal  of  licenses  granted  at  the  general  licensing 
day,  to  the  executors,  or  to  the  successor,  of  any  person  dying  or 
removing  from  a  licensed  house ;  but  such  provisions  appear  to  be 
superseded,  (if  not  repealed,)  and  others  substituted  in  lieu 
thereof,  by  stat.  48  Geo.  3.  c.  143.  quod  vide  post.  p.  39. 

By  Stat.  32  Geo.  3.  c.  59.  }  4.  &  5.  it  is  enacted,  that  nothing  Not  to  extend 
in  that  act  shall  extend  to  empower  any  justice  of  the  peace  at  {?  ^^^''^^'T^^ 
any  petty  sessions  to  grant  any  new  license  to  any  house,  the  pJ!^^^»*^]^ 
occupier  whereof  was  not  duly  licensed  at  the  general  licensing  to  alter  the  time 
day  next  before  such  petty  sessions ;  nor  to  alter  the  time  of  of  gnmting 
granting  licenses ;  nor  to  oblige  persons  not  licensed  the  year  Ucn><«Si  &c. 
preceding  to  produce  certificates  in  the  city  of  London. 

And  by  the  same  statute,  §  2.  (a)  In  the  counties  of  Middlesex  Middlesex  and 
and  Surryf  the  justices  at  the  general  licensing  meetings  shaU  ^^*"7« 
appoint  not  less  than  six,  nor  more  than  eight  special  days  of 
meedng  yearly  at  different  equal  periods,  as  near  as  may  be  next 
ensuing  such  general  meeting,  and  shall  cause  due  notice  to  be 
given  of  the  times  and  places  of  such  special  meetings ;  at  which 
meetings  two  justices  ot  the  division  may  grant  to  the  executors, 
administrators,  or  assigns,  of  such  licensed  persons,  or  the  person 
coming  into  any  house  which  hath  become  empty  or  unoccupied 
as  aforesaid,  a  license  to  such  new  tenant  or  occupier  (on  Us 
producing  a  certificate,  and  entering  into  a  recognizance  as  afore- 
said) ;  or  in  their  discretion  they  may  allow  a  continuance  of  any 

(.)  Qimt,  IS  not  *iitiiaUy  rapcdM)  by  itat  48  Gm.  8,  c.  119-1 
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license  before  granted  in  manner  aforesaid  until  the  next  general 
licensing  day. 

B}'stat.  48  Geo,  3.  c.  1 43.  The  stamp-duties  imposed  by  44  (?fo.  8. 
c-  98.  upon  ale-licenses  were  repealed,  and  a  new  duty  of  2/.  2*. 
imposed. 

And  by  Stat.  56- Geo.  3.  c.  113.  From  the  5th  July,  1816,  the 
duties  payable  in  respect  of  licenses  for  retailing  beer  or  ale,  cider, 
perry  or  spirits,  are  repealed,'and  in  lieu  thereof,  the  several  annual 
sums  after  mentioned  are  to  be  paid  by  such  retailers ;  that  is  to  say, 
every  person  who  shall  sell  beer  or  ale  by  retail,  or  who  shall  sell 
cider  or  perry  to  be  drank  or  consumed  in  his,  her,  or  their 
house  or  premises,  for  every  license  to  be  taken  out  as  aforesaid : 
if  the  dwell inff-house  in  which  such  person  shall,  at  the  time  of 
taking  out  such  license,  reside  or  retail  beer  or  ale,  or  sell  cider 
or  perry  to  be  drank  or  consumed  as  aforesaid,  shall  not,  together 
with  the  offices,  courts,  yards,  and  gardens  therewith  occupied, 
be  rated  under  the  authority  of  any  act  or  acts  of  parliament 
for  granting  duties  on  inhabited  houses  at  a  rent  of  15/.  per  dn^ 
num  or  upwards,  21:  2s.:  if  rated  as  aforesaid  at  15/.  p^  annum 
or  upwards,  and  under  20/.,  3/.  3^. :  if  at  20/.  per  annum  or  up- 
wards, 4/.  4«. ;  which  duties  are  to  be  under  the  management  of 
the  commissioners  of  excise ;  and  are  to  be  raised,  levied,  paid, 
&c.  by  the  same  means  and  in  the  same  ways  by  which  former 
duties  of  excise  of  the  same  kind  were  or  might  be  raised, 
levied,  paid,  &c. :  And  subject  to  all  former  conditions,  rule», 
fines,  penalties,  forfeitures,  &c.  for  securing  the  revenue  of 
excise. 

By  Stat.  48  Geo.  3.  e.  143.  §  2.  "  All  and  every  person  or 
persons,  who  shall  sell  beer  or  ale  by  retail,  or  who  shall  sell 
cider  or  perry,  to  be  drank  or  consumed  in  his,  her,  or  their 
house  or  premises,  shall,  before  he,  she,  or  they  shall  sell  any 
beer  or  ale  by  retail,  or  any  cider  or  perry,  to  be  drank  or  con- 
sumed in  his,  her,  or  their  house  or  premises,  take  out  an  excise 
license,  authorising  such  person  or  persons  to  sell  beer  or  ale  by 
retail,  and  also  cider  and  perry,  to  be  drank  or  consumed  in  his, 
hei^  or  their  house  or  premises ;  which  license  shall  be  granted 
in  manner  herein  after  mentioned  (that  is  to  say)  If  any  such 
license  shall  be  taken  out  within  the  limits  of  the  chief  office  of 
excise  in  London,  the  same  shall  be  granted  under  the  hands  and 
seals  of  two  or  more  of  the  commissioners  of  excise  in  England 
for  the  time  being,  or  of  such  persons  as  they  the  said  commis- 
sioners of  excise  or  the  major  part  of  them  for  the  time  being 
shall  from  time  to  time  appoint  or  employ  for  that  purpose ;  and 
if  any  such  license  shall  be  taken  out  in  any  part  of  England,  not 
within  the  said  limits,  the  saihe  shall  be  granted  under  the 
respective  hands  and  seals  of  the  several  collectors  and  super- 
visors of  excise  within  their  respective  collections  and  districts." 
•And  the  said  commissioners  of  excise,  &c.  and  also  all  such  col- 
lectors and  supervisors,  are  respectively  authorised  and  required 
to  grant  such  licenses  to  the  persons  who  shall  apply  for  the  same, 
on  the  person  or  persons  so  applying,  first  paying  for  such 
license  a  duty  of  2/.  2s. 

By  §  S.  All  licenses  so  granted  **  shall  remain  and  continue  in 
force  until  and  upon  the  tenth  day  of  October  next  ensuing  the 
time  of  granting  thereof,  and  no  longer." 
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By  §  4.  In  all  cases  where  the  license  granted  by  any  justices  48  0. 5.  c.  148. 
of  the  peace  or  magistrates,  or  other  competent  persons,  to  any  Time  of  taking 
person  to  keep  a  common  inn,  alehouse,  or  victualling-house,  o«tl>c«»»>'^ 
shall,  in  pursuance  of  any  charter,  custom,  or  usage,  be  issued  ^^^^ 
at  any  time  of  the  year,  except  in  the  month  of  Septembety  and       ' 
expire  at  any  time  of  the  year  except  in  the  month  of  September^ 
then  the  excise  license  required  by  this  act  to  be  taken  out  for 
the  sale  of  beer,  &c*  shall  be  taken  out  within  ten  days  next  after 
the  date  of  the  said  magistrate's  license,  and  shall  continue  in 
force  for  twelve  calendar  months  next  ensuing  the  date  of  the 
commencement  thereof. 

By  §  5.  No  person  shall  sell  any  beer  or  ale  by  retail,  or  any  To  be  renewed 
cider  or  perry,  to  be  drank  or  consumed  in  his  or  her  house  or  within  ten  day« 
premises,  after  the  expiration  of  his  or  her  excise  license,  unless  "^^  exjarotion. 
such  person  shall  take  out  a  fresh  license  for  the  said  purposes 
in  the  manner  herein-before  directed,  within  ten  days  after  the 
expiration  of  such  former  license,  and  in  like  manner  renew 
such  license  from  year  to  year ;  or  if  any  person  shall  sell  any 
beer,  ale,  &c.  without  first  taking  out  an  excise  license,  or  with- 
out »o  renewing  the  same,  he  shall  for  every  such  offence  for- 
feit 502. 

By  §  6.  Upon  the  death  of  any  person  so  licensed,  or  upon  Executon  and 
the  removal  of  any  person  so  licensed  from  the  entered  house  usigneei  nmj 
or    prenoises  in  which  such   his   or   her    excise    license   shall  haveUiebene- 
anthorise   him  or  her   to  sell  beer,  ale,  &c.  as  aforesaid,  it  "*of  hoence*. 
shall  be  lawful  for  the  commissioners  of  excise  in  England^  for 
the  time  being,  or  any  one  or  more  of  them,  and  for  the  several 
collectors    and  supervisors  of  excise  in  England  respectively, 
within   their   respective   collections  and   districts,   *^  upon  the 
production  of  a  certificate  of  a  justice  of  the  peace,  or  magistrate^ 
or  other  competent  person,  given  after  the  death  or  removal  of  the 
former  occupier  of  the  house  or  premises,  approving  of  the  person 
or  persons  to  whom  such  certificate  shall  be  given  (a),  to  autnorize 
and  empower  such  person  or  persons  in  like  manner  to  sell  beer 
and  ale  by  retail,  or  cider  and  perry  to  be  drank  and  consumed 
in  hisy  her,  or  their  house  or  premises,  in  the  same  house  or  pre- 
mises where  such  person  so  licensed  by  virtue  of  such  excise 
license  carried  on  such  trade,  during  the  residue  of  the  term  for 
which  such  license  was  originally  granted,  without  taking  out  a 
new  excise  license  during  the  residue  of  the  said  term." 

And  by  stat.  53  Geo.  3.  c.  103.     Upon  the  death  or  removal  of  Excite  licenaes 
any  licensed  person  or  persons,  the  commissioners,  collectors,  renewable  by 
and  supervisors  of  excise,  may  empower  the  executors,  adkninis-  collectors  of  ex- 
tratora.  or  the  wife  or  child  of  such  deceased  person,  or  the  *^lSi*^]![S!n-« 
assignee  or  assigns  of  such  person  or  persons  removing,  who  shall  ^e. 
be  poasessed  of  the  house  or  premises,  in  like  manner  to  trade, 
deaf  in,  vend  os  sell  the  several  sorts  of  commodities  mentioned 
in  sach  license,  in  the  same  house  or  premises  where  such  person 
or  persons  carried  en  such  trade,  during  the  residue  of  the  term 

(a)  Tbe  pawn  obtiimag  this  certificate  onght  at  the  same  time  to  enter  info 
a  reooginaiioe  punuant  to  stat.  26  Geo.  2.  c.  31.  for  which  poipoae  form  (O.) 
isiiiacrfied. 

Hie  alignment  may  be  Indmied  upon  tixe  ba^  of  the  eiciss  Uo^nas  fa 
ibm  (H«) 
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for  which  such  license  was  originally  granted,  without  taking  out 
a  new  license. 
48  G.  3.  c  143.       Provided  that  persons  trading  in  partnership,  and  in  one  house 
§  6.  or  premises  only,  shall  not  be  obliged  to  take  out  more  than  one 

excise  license  to  sell  bter  and  ale  by  retail,  &c.  in  any  one  year  ; 

and  that  no  one  license  which  shall  be  granted  by  virtue  of  this 

act  shall  authorise  any  person  to  sell  as  aforesaid  in  any  other 

house  or  premises  than  th6  house  or  premises  in  which  he,  she, 

or  they  shall  sell  or  have  sold  beer  or  ale,  &c.  at  the  time  of 

granting  such  license. 

Ko  excise  li-  By  §  7.    Neither  the  commissioners  of  excise  in  England^  nor 

cense  to  be         any  persons  who  shall  be  appointed  by  them  to  grant  licenses  to 

granted  unless     persons  for  selling  beer  or  ale  by  retail,  or  cider  ot  perry,  to  be 

the  magistrates    ^rank  or  consumed  in  the  house  or  premises  of  the  person  or  per- 

***^nted^tlidr^  ^  ®^"*  app^y*"g  ^^^  ^^^h  license,  nor  any  of  the  collectors  or  super- 

^Dse.  visors  of  excise,  shall  grant  any  license  to  sell  beer  or  alet 

&c>  or  any  license  to  sell  spirituous  liquors  or  strong  waters,  or 

wine  or  liquors  by  retail  to  any  person  or  persons  who  shall  not 

produce  a  license  or  authority  granted  to  him,  her,  or  them,  in 

due  form  of  law,  hy  justices  of  the  peace  or  magistrates,  or  other 

competent  persons,   to  such  person  or  persons  to  keep  a  common 

inn,   alehouse,    or  victualling-house,  and  every  such  license   or 

authority  shall  be  in  the  form  following.     Vide  post  (D). 

Not  to  repeal  By  §  8.  it  is  enacted,  *^  that  nothing  in  this  act  shall  extend 

cny  regulation    or  be  construed  to  extend  to  repeal  or  alter,  or  in  any  manner  to 

as  to  license        affect  any  hiw  or  laws,  or  any  provision  in  any  charter  or  charters^ 

granted,  by  ^j.  ^^y  privilege  of  any  city  or  town  corporate,  or  of  any  university, 

"**^       *^        now  in  force,  or  lawfully  used  or  exercised,  in  relation  to  the 

granting  of  licenses  by  any  justices,  magistrates,  or  other  persons 
authorized  by  law  to  grant  licenses  for  persons  keeping  cdmmoa 
inns,  alehouses,  or  victualling-houses  :  or  in  relation  to  the  taking 
of  any  recognizance  upon  granting  of  any  such  licenses,  or  re- 
quiring or  doing  any  other  act,  matter,  or  thing  relating  to  any^ 
such  licenses  :  save  and  except  as  to  the  payment  of  duties  and 
form  of  license  as  aforesiiid,  or  to  repeal  or  alter  any  act  or  acts 
of  parliament  as  to  tive  sale  of  table-beer,  at  a  price  not  exceeding 
l^of.  per  quart." 
Justices*  clerks       By  $  10.  Nothing  in  this  act  shall  extend  to  alter  any  fees 
to  take  the  same  heretofore  lawfully  taken  by  any  clerks  of  any  justice  or  magis* 
fees  as  hereto-     trates,    but  it  shall  be  lawful  to  continue  to  take    such  fees 
^^^^'  and  no  other,  for  licenses  to  keep  any  common  inn,  alehouse,  or 

victualling-house  as  have  heretofore  been  taken  by  such  clerks  in 
that  behalf. 
No  person,  dis-  By  ^  11.  it  ifl  enacted>  ^'  that  every  person  having  any  license 
ablcd  from  to  keep  a  common  inn,  alehouse,  or  victualling-house,  who  shall 
keepmg  such  j^^  disabled  by  any  conviction  from  keeping  a  common  inn,  ale* 
vi<^m  diaU*"  ^<>^®>  ^^  victualiing-house,  shall  also  by  such  conviction  be  dis- 
flell  exdseable  cabled  from  selling  any  beer  or  ale  by  retail,  or  Ynder  or  perry,  to 
liquon.  be  drank  or  consumed  in  his,  her,  or  their  house  or  premises, 

under  any  excise  license  obtained  for  such  purposes ;  and  every 
such  excise  license  shall  from  the  time  of  such  conviction  be  null 
and  void  to  all  intents  and  purposes ;  and  in* all  cases  of  prose- 
cution of  any  such  persons,  whose  excise  licenses  shall  have  be- 
come null  and  void  by  such  conviction,  a  certificate  from  the 
derk  of  the  peacoi^  or  person  acting  as  such,  of  any  sudi  con* 
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▼idion,  fthall  be  legal  evidence ;  which  certificate  such  clerk  of  43  o.  3.  c  14J. 
the  peace,  or  other  person,  is  hereby  authoria^ed  and  required  to 
grant  on  demand,  without  fee  or  reward/' 

It  has  been  decided,  that  to  authorize  a  person  to  keep  a  public 
house,  and  sell  ale  and  spirituous  liquors,  two  licenses  are  neces- 
sary, jffrt^,  a  magistrate's  license,  under  stat.  48  Geo.  3.  c.  14-3; 
and,  tecondfyf  an  excise  license.    Neither  is  operative  alone,  both   R.  ▼.  Downes, 
together  they  become  so.    Without  the  magistrate's  license  the  ^.  ^'  ^  ^^o, 
public  house  cannot  be  opened ;  without  the  excise  license,  even  ^^^ 
when  opened,  no  exciseable  liquors  can  be  legally  sold.    The 
penalty  for  not  having  the  former  is  under  the  35  Geo,  3.  c.  113.; 
the  latter  under  48  Geo,  3.  c.  143.  §  5.    Rex  v.  Dr,  Drake  and 
another.     H.  57  Geo,  3.  MS. 

By  j  1^.  All  fines,  penalties,  and  forfeitures  imposed  by  this  Recovery  of 
aet,  shall  be  sued  for,  recovered,  levied,  or  mitigated  by  such  fines,  &c 
ways,  means,  or  methods,  as  any  fine,  &c.  may  be  sued  for  by  any 
law  of  excise,  or  by  action  of  debt,  bill,  plaint,  or  information  in 
any  of  his  majesty's  courts  of  record  at  Westminstevy  and  one 
moiety  of  every  such  fine,  &c.  shall  be  to  his  majesty,  and  the 
other  moiety  to  the  person  who  informs  or  sues  for  the  same. 

By  §  IS,  The  powers  of  former  acts  relating  to  his  majesty's 
revenae  of  excise  are  extended  to  this. 

It  is  right  that  magistrates  should  attend  particularly  to  the  Obserradoiuby 
diflerence  between  the  present  and  late  modes  of  licensiirg.     Pre-  the  editor  of  the 
vioualy  to  stat.  48  Geo,  3.  c.l43.  the  license  was  granted  by  magis-  ^  edition  of 
trates;  now  it  is  granted  by  the  commissioners,  collectors,  or  **"•  ^**^ 
supervisors  of  excise,  upon  the  production  of  a  license  or  certi- 
ficate previously  obtained  from  the  magistrates :  Upon  the  decease 
or  removal  of  the  person  originally  licensed,  at  the  last  licensing  day, 
the  magistrates  were  empowered  by  the  prior  statutes  to  renew  the 
license  to  the  executors  of  such  person,  or  to  the  succeeding  tenant 
<x  occupier,  till  the  next  licensing-day,  upon  receiving  from  the 
executors,  &c.  within  30  days,  a  certificate  and  recognizance 
according  to  26  Geo,  2, — Now  by  48  Geo,  3.  c.  143.  in  case  of  a 
person    dying   or   removing,   the  commissioners,  collectors,   or 
supervisors  ot  excise  will  empower  any  person  bringing  a  certi- 
ficate of  approbation  from  a  magistrate  or  other  competent  per- 
son, to  keep  open  the  house  as  a  public  house  till  the  end  of  the 
original  license.    The  form  of  the  magistrate's  license  or  certi* 
ficate  is  given  by  the  statute  of  48  Geo,  3.  c,  143. ;  and  the  Ibrm 
of  the  magistrate's  certificate  of  approbation   for  a  renewal  k 
added  to  we  former  precedents  [see  Form  E.]     The  old  form  of 
license  is  necessarily  done  away :  but  as  there  is  a  general  re- 
ference in  the  48  Geg.  3.  c.  143.  to  the  provisions  of  former  ex- 
dse  acts ;  and  as  the  former  statutes  relative  to  licensing  are  not 
repealed,  but  the  stamp-duty  only,  and  as  the  48  Geo,  3.  requires 
the  magistrate's  license  to  be  granted  in  due  form  of  loan ;  the 
several  provisions  of  ^  Geo,  2.  and  32  Geo,  3.  c,  59.  and  other 
statutes  as  to  hcen^ng  are  retained,  and  also  the  necessary  forms 
of  precedents. 

The  license  for  retailing  spirituous  liquors  is  treated  of  at  targe 
under  the  title  ^fxUst^  Spirituous  Liquors, 
Wine  license.    See  ^%tUUf  Wine, 
License  for  Made  Wines.    See  (KSjvlsiey  SwceU. 
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III.  Penalties  on  selling  Ale  without  a  License. 


§  III. 


35  G.  3.  ell  J. 
Former  penal- 
ties repealed. 
New  penalties 
inflicted. 
Por  selling 
without  license. 


Exception!. 
Persons  selling 
ide  or  beer  in 
casks  containing 
£.ye  gallons,  &c. 

35  G.  5.  c.  1 13. 
$  2.  5. 
Penalties  how 
to  be  recovered 
«nd  applied. 


AppUcAtion  of 
pcnali^. 


By  Stat.  35  Geo.  3.  c.  1 1 3.  so  much  of  5  Geo.  3.  c.  4-6.  as  relates  to 
the  penalties  for  selling  ale  without  license  is  repealed,  and  other 
penalties  are  inflicted  in  lieu  tliereof»  as  follows:  ailer  the  20th  Sept, 
1795,  '^  If  any  person  shall  sell  ale  or  beer,  or  any  other  exciseable 
liquors,  by  retail,  or  shall  permit  or  suffer  any  ale  or  beer,  or  any 
other  exciseable  liquors,  to  be  sold  by  retail,  in  his,  her,  or  their 
house,  out-house,  or  yard,  garden,  orchard,  or  other  place,  in  that 
part  of  Great  Britain  called  England,  the  dominion  of  Wales,  and 
town  of  Berwick-upon-Tweed,  without  being  duly  licensed  so  to 
do,  and  shall  thereof  be  duly  convicted,  every  sach  person  so  of- 
fending shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of 
20^.,  and  also  the  costs  and  expenses  attending  the  convictioOy 
to  be  levied  and  recovered  as  herein  is  directed ;  and  on  and 
after  a  second  conviction  for  the  like  offence,  shall  also  be  ren- 
dered incapable  of  being  thereafter  licensed  to  keep  an  ale- 
house, or  to  sell  ale  or  beer,  or  other  exciseable  liquors  by 
retail." 

But  by  38  Geo.  3.  c.  54.  ^  13.  No  person  shall  Be  liable  to  the 
said  penalty,  for  selling  beer  or  ale  in  casks,  containing  not  lesft 
than  five  gallons,  or  in  bottles  not  less  than  two  dozen  re- 
puted quart  bottles,  not  to  be  drank  in  his  house,  out-house^ 
yard,  garden,  orchard,  or  other  place. 

And  one  justice  may  hear  and  determine  the  same,  in  a  sum- 
mary way,  and  upon  information  (I)  exhibited,  or  complaint  made 
to  him,  shall  summon  (K)  the  party  accused,  and  also  the  wit- 
nesses on  cither  side ;  and  upon  appearance,  or  contempt  by  not 
appearing,  shall  proceed  to  hear  the  matter,  and  examine  the 
witnesses  on  oath,  and  give  judgment  therein ;  and  upon  proof 
of  the  offence  either  by  confession,  or  oath  of  one  witness,  may 
convict  (L)  the  party  accused;  and  if  he,  being  then  present, 
nhall  not  at  the  time,  or  if  absent,  within  three  days  after  notice 
(M)  either  personally  served  upon  him,  or  left  w  him  at  the 
place  where  the  offence  was  committed,  pay  the  said  penalty, 
together  with  the  costs  and  expenses,  to  be  ascertained  by  such 
justice,  the  same  shall  be  levied  by  distsess  (N)  of  the  goods  and 
chattels  of  such  offender  wheresoever  found  within  the  juris- 
diction of  such  justice,  or  in  any  entered  place  of  such  offender, 
in  the  like  manner  as  directed  by  27  Geo,  2.  c.  20.  and  33  Geo.  3* 
c.  55*  (a)  as  far  as  the  same  relate  to  the  execution  of  warrants 
of  distress,  as  fully  as  if  the  powers  in  the  said  acts  had  beea 
repeated  herein ;  and  shall  be  applied  half  to  the  informed  and 
half  to  the  poor  of  the  parish,  township^  or  place  in  which,  &c. 
in  such  manner  as  such  justice  shall  direct ;  and  if  a  return  shall 
be  made  that  sufficient  distress  cannot  be  found  whereen  to  levy  the 
penalty  and  costs  as  aforesaid,  it  shall  and  may  be  lawful  for  an^ 
justice  of  any  county  or  place  within  whose  jurisdiction  the  party 
offending  shall  be  round,  upon  producing  to  him  such  warrant 
and  return,  (and  if  such  justice  shall  be  of  any  other  county  or 
place,  then  upon  oath  made  of  the  hand-writing  of  the  justice 


(a)  See  27  G.  2.  c.  aa  and  39  G.  5.  c  55.  poH,  tUt  ZXifMts  6y   iTammt 
ijf  JkHiee$  of  Peaoe. 
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granting  such  warrant,  and  of  the  truth  of  such  return,)  to  com-  55  G.5.  c  117. 
nut  (O)  such  offender  to  the  common  gaol,  or  other  prison  within 
his  jurisdiction,  for  any  term  not  exceeding  six  nor  less  than  three 
calendar  months,  unless  such  penalty  and  the  costs  of  all  proceed- 
ii%8  upon  the  conviction  and  warrant  be  sooner  paid. 

§  8.  Provided,  that  on  the  request  of  the  owner,  such  distress   Distress  may  be 
may  be  sold  within  the  four  days  allowed  by  the  said  act  of  «>'d  within  four 

27  Geo.  2.  C.  20.  §  3.  days,  on  request. 

§  4.  And  there  shall  be  allowed  to  the  officer  executing  such  Allowance  to 
warrant  of  distress,  for  the  safe  keeping  of  the  goods  distrained,  persons  execut. 
such  sum  not  exceeding  B$.  per  day,  and  for  any  assistant  any  sum  ingwarrants.&c. 
not  exceeding  2s.  per  day  for  each,  as  the  convicting  justice  shall 
direct  on  proof  on  oath  that  sufficient  cause  existed  for  calling  in 
the  aid  and  assistance  of  such  person  or  persons. 

§  6*  And  after  reciting  that  many  persons  carry  on  the  trade  of  What  shall  be 
alehouse-keepers  and  victuallers  and  retailers  of  beer  and  ale,  deemed  legal 
without  license,  and  make  entry  of  places  for  keeping  the  same,  no^^^topersons 
by  assumed  or  feigned  names,  and  such  beer  and  ale  is  frequently  •"°*'"°" 
retailed  in  houses  and  places  detached  from  their  place  of  resi- 
dence, whereby  the  law  hath  been  evaded,  it  is  enacted,  that  in 
case  any  summons  shall  be  issued  by  any  justice  for  any  person  to 
appear  and  answer  to  any  information  or  complaint  for  selling  by 
retail  any  beer,  ale,  or  other  exciseablc  liquor,  without  license,  the 
directing  such  summons  to  such  person  by  the  name  in  which  he 
made  such  entry,  or  is  usually  known,  whether  the  same  be  his 
real  or  assumed  or  feigned  name,  and  leaving  such  summons  at 
such  house  or  place  where  such  offence  is  stated  in  the  information 
to  have  been  committed,  and  affixing  a  copy  thereof  on  the  door 
or  other  conspicuous  part  on  the  outside  thereof,  (such  service 
being  proved  on  oath  of  the  person  who  shall  have  so  served  and 
affixed  up  such  summons  and.  copy,)  shall  be  deemed  a  sufficient 
notice  or  summons  to  all  intents  and  purposes. 

§  7.  And  every  alehouse-keeper,  victualler,  or  retailer  of  beer  or  Retaaen  to 
ale,  who  shall  take  or  receive  into,  or  have  in  his  custody,  possession,  "••^®  «"'^»  ^ 
or  power,  any  beer  or  ale  to  sell  by  retail,  shall,  at  least  three  days  P*"***y  ^  ^^'' 
before  he  shall  begin  so  to  sell  or  dispose  thereof,  make  a  true 
and  particular  entry  in  writing  at  the  next  excise-office  of  every 
house,  out-house,  eellar,  vault,  room,  storehouse,  or  other  place 
to  be  used  for  keeping  or  selling  the  same ;  which  said  entry  shall 
set  forth  his  true  name,  and  whether  he  be  an  alehouse-keeper, 
victualler,  or  retailer ;  and  such  person  shall  be  deemed  the  occu- 
pier or  proprietor  of  every  such  place,  so  long  as  such  entry  shall 
remain  m  force,  or  such  ale,  &c.  shall  be  in  the  custody,  posses- 
sion, or  power  of  the  person  making  such  entry,  on  pain  of  lorfeit- 
ing  50(1  to  be  recovered,  levied,  mitigated,  and  distributed,  as  by 
the  laws  of  excise ;  and  every  such  storehouse,  &c.  so  used  without 
being  so  entered,  shall  be  deemed  a  private  and  concealed  place, 
within  the  meaning  of  this  and  every  other  act  now  in  force,  re- 
lating to  concealed  places  for  keeping  exciseable  liquors. 

§  8.  And  all  beer,  ale,  and  other  exciseable  liquors,  and  all  other  Goods  found 
goods  and  chattels  foun^  in  any  house  or  place  where  any  such  where  any  of- 
ofience  shall  have  been  committed,   or  in  any  place  belonging  ^^P'^J'.^JS; 
thereto  or  occupied  therewith,  or  which  hath  been  entered  as  ^^w^**^** 
aforesaid,  by  whom^  or  by  what  title  soever  the  same  shall  be 
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Excise  officers 
may  be  Gum- 
moned  to  pro- 
duce entries  and 
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Sin. 


and  retailers  to 
produce  li- 
censes. 


Witnesses  not 
appearing  for- 
feit icy. 


Good!  coDvey- 
•d  away  may  be 
distrained  with- 
in 30  days 
whererer  found. 


Wamnta  may 
be  indorsed 


Appeal  to  the 
quarter  Mssioiis. 


claimed,  shall  be  liable  to  such  distress,  costs,  &€•  in  like  manner 
08  if  such  offender  had  been  the  real  owner. 

§  9.  And  every  person  who  shall  make  such  entry  as  aforesaid, 
shall  be  deemed  a  seller  of  such  liquors  by  retail ;  and  any  justice 
may  summon  before  him,  or  before  any  other  justice,  any  excise 
officer,  having  the  custody  of  entries,  who  shall,  when  required,  pro- 
duce every  entry  made  within  his  division,  and  also  his  stock-book 
and  other  account  of  survey,  and  any  such  justice  may  examine  on 
oath  any  such  officer  respecting  such  entry,  or  the  stock  of  any 
person  making  such  entry ;  and  if  it  shall  appear  that  any  person 
nath  made  entry  as  aforesaid,  or  is  surveyed  as  an  alehouse-keeper^ 
victualler,  or  retailer,  and  has  not  received,  or  is  not  entitled  to 
the  abatement  allowed  to  common  brewers,  then  such  justice  may 
summon  such  person  to  produce  his  license  to  sell  beer  and  ale, 
and  if  he  shall  not  at  the  return  of  such  summons  appear,  or  ap* 
pearing  shall  not  produce  his  license,  such  justice  (on  proof  of  due 
service  of  such  summons,  if  such  person  shall  not  appear)  may  ad- 
judge him  guilty  of  selling  beer  or  ale  by  retail  without  liodUse* 
(See  26  G.  2.  c.  31.  §  9.  post.  p.  47.) 

$  10.  And  if  any  person  shall  be  summoned  as  a  witness,  and  shall 
neglect  or  refuse  to  appear  at  the  time  and  place  appointed,  with- 
out  a  reasonable  excuse  (to  be  allowed  by  such  justice),  or  appear- 
ing shall  refuse  to  be  examined  on  oath  and  give  evidence,  he  shall 
forfeit  10/.  to  be  levied  by  warrant  of  distress,  [[to  be  applied  to 
the  poor  where  such  offence  was  committed,  in  such  manner  as 
such  justice  shall  direct]] ;  and  for  want  of  sufficient  distress,  such 
offender  shall  be  committed  by  the  said  justice  to  the  commmi 
gaol  or  other  prison,  for  (not  exceeding)  six  calendar  months,  un« 
less  such  penalty  shall  be  sooner  paid. 

$11.  And  if  any  person,  after  service  of  any  summons  to  appear 
to  any  charge  of  selluig  ale  or  beer,  or  other  exciseable  liquors,  with- 
out license,  shall  convey  away  any  goods  or  chattels  herein-before 
made  liable  to  distress  from  the  house  or  place  wherein  such  of- 
fence shall  have  been  committed,  or  belonging  thereto  or  occupied 
therewith,  or  which  hath  been  entered  as  {foresaid,  it  shall  be  law« 
ful  for  the  officer  to  whom  such  warrant  is  directed,  or  other  per* 
son  acting  in  his  aid,  or  assistance,  within  30  days  after  such  con- 
veying away,  to  seize  the  same  wherever  they  may  be  found,  and 
dispose  of  them  in  such  manner  as  if  they  had  been  distrained  on 
the  premises.  And  if  carried  out  of  the  jurisdiction  of  the  justice, 
who  originally  issued  the  warrant,  any  justice  of  the  county,  city, 
liberty,  or  place  into  which  the  same  shall  be  so  conveyed,  is  re- 
quired, on  proof  on  oath  of  the  hand-writing  of  such  justice  ori- 
ginally signing  such  warrant,  to  indorse  his  name  on  the  back 
thereof,  miich  shall  be  sufficient  authority  to  any  person  bringing 
such  warrant,  and  to  all  other  persons  to  whom  the  same  was  on- 
ginally  directed,  to  execute  the  same,  and  to  proceed  as  if  such 
goods  had  been  seized  within  the  jurisdiction  of  the  justice  who 
signed  the  original  warrant. 

$  12.  And  if  any  person  shall  think  himself  aggrieved  by  the  judg- 
ment of  such  justice,  he  may  appeal  against  any  such  conviction  to 
the  next  general  quarter  sessions  of  die  peace,  (and  such  justice 
ahall  make  known  to  such  person  at  the  time  of  such  conviction 
the  right  to  apnea],)  unless  such  sessions  be  holden  within  six  days 
next  after  sucn  conviction,  and  in  such  case  to  the  next  subse- 
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qoent  «easionS|  and  not  afterwards ;  such  person,  at  the  time  of  55  0. 3.  c.  1 15. 
jttch  conviction,  giving  to  such  justice  notice  in  writing  of  his  in-  Notice  of  in. 
tention  to  appeal,  and  also  giving  security^  to  the  satisfaction  of  ^^^^l^n  to  ap- 
•ttch  justice,  for  the  payment  of  the  penalty  and  costs  in  case  such  ^    * 
judgment  be  confirmed  on  appeal ;  and  also  further  entering  into  Recognizanoa 
a  recognizance  at  the  time  of  such  notice,  with  sufficient  sureties,  Y^  ^  entered 
to  try  the  appe^,  abide  the  judgment,  and  pay  such  costs  as  shall  "^^' 
be  awarded  at  such  sessions.     And  the  judgment  of  such  sessions  Judgment  of 
shall  be  final  and  conclusive ;  and  if  the  justices  at  such  sessions  sessions  to  be 
shall  adjudge  such  appeal  to  be  frivolous  or  vexatious,  they  may  ^°^ 
give  costs  to  the  party  aggrieved  by  such  appeal,  not  exceeding  Power  to  givv 
SL,  in  the  whole.  coits. 

§  15.  And  the  conviction  shall  be  in  the  form  or  to  the  effect  ConTictton, 
expressed  in  26  Geo,  2.  c.  SI.,  mutatis  mutandisy  as  the  case  may 
be,  and  shall  be  good  and  effectual  to  all  intents  and  purposes 
whatsoever,  without  stating  the  case,  or  facts  or  evidence,  in  any 
more  particular  manner  (L),  and  shall  be  certified  to  the  next 
•essioBSy  to  be  filed  among  the  records. 

$  14.  Provided,  that  where  it  shall  be  proved  to  the  satisfaction  Penaltia  m«y 
of  such  justice,  that  such  offender  hath  not  been  before  convicted  be  mitigated  for 
of  any  offence  against  this  act,  such  justice  may  initigate  the  ^«A«t  offence. 
penalty  hereby  imposed,  (in  case  of  such  first  offence,  but  not 
otherwise,)  to  not  less  than  10^. 

§  15.  And  any  inhabitant  of  any  parish,  township,  or  place  in  Inhabiuntsmey 
which  any  such  offence  shall  be  committed,  shall  be  deemed  a  be  witnesses. 
competent  witness. 

§  16.  Provided  that  all  penalties  within  this  act  shall  be  sued  F^rosecutions  to 
for  and  determined  within  six  months  afler  the  offences  com-  be  in  6  months. 
nutted. 

An  indictment  will  not  lie  for  selling  ale  without  license ;  for 
where  an  act  of  parliament  gives  a  particular  penalty,  the  party 
shall  not  be  punished  by  indictment.  Anon.  6  Mod.  86.  See  also 
1  Sound.  250.  e.  n.  (3.) 

AJso  where  any  justice  shall  suspect  that  any  alehouse-keeper,  26  G.  s.  c.  si, 
victualler,  or  retailer,  sells  ale,  beer,  cider,  or  perry,  without  li-  $  9. 
cense,  he  may  call  such  person  before  him,  and  also  any  excise  P«noos  sus- 
officer  or  ganger  to  produce  his  stock-book  or  other  account  of  P«ctcdof«eUIng 
the  charge  or  survey  of  such  suspected  person,  and  may  examine  ]i^^^^  ^"*  * 
aach  excise  officer  or  ganger  on  oath  in  what  manner  he  charges  Videetiam 
such  person,  and  how  such  person  pays  the  duties ;  and  if  it  shall  35  G.  3.  c.  us. 
l^pear  by  such  stock-book  or  account,  or  oath  of  the  officer,  that  §  9*  ante. 
such  person  is  surveyed  as  a  victualler  or  retailer,  and  is  charged 
with  the  same  duties  that  victuallers  and  retailers  are  charged  with 
and  pay  for  any  the  liquors  aforesaid,  and  is  not  entitled  to  the 
allowance  or  abatenoent  given  to  common  brewers,  he  shall  be 
deemed  an  alehouse-keeper,  victualler,  retailer,  or  seller  of  any  of 
the  liquors  aforesaid  to  all  intents  and  purposes,  as  if  the  same  had 
been  proved  by  two  witnesses. 

And  by  35  Geo.  3.  c.  113.  §  17.  it  Is  enacted,  **  that  nothing  SdUng  in  faixa. 
in  this  act  contained  shall  extend,  or  be  construed  to  extend,  to 
prohibit  any  person  or  persons  from  selling  of  any  ale  or  beer  in 
Dooths  or  other  places,  at  the  time  and  place  of  holding  any  lawfal 
and  accustomed  fair,  in  like  manner  as  such  person  or  persons  was 
or  were  authorized  to  do  before  the  passing  of  this  act,  by  virtue 
of  anj  law  or  statute  in  that  behal£" 
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SttlUng  in  fain.  The  clause  excepting^sr^,  in  the  several  acts,  is,  from  the  ne- 
cessity of  the  thing,  respecting  the  accommodation  of  persons  re- 
sorting thither.  But  those  who  shall  brew  such  ale  or  beer,  to  be 
sold  by  them  in  fairs,  must  take  care  to  give  notice  to  the  gangers^ 
that  tlie  same  may  be  surveyed ;  for  though  they  are  exempted 
from  taking  license,  yet  they  must  nevertheless  pay  the  duties  of 
excise.  And  this  indulgence  seemeth  to  be  intended  only  in  the 
place  where  the  common  fair  is  held  ;  and  not  in  any  private  house, 
which  may  be  within  the  limits  of  the  town  where  such  fair  shall 
be  kept,  especially  where  there  are  licensed  alehouses  sufficient. 

4  Jac.  c.  4.  By  stat.  4*  Jac^  c.  4.  ^  ] .  If  any  person  shall  sell  or  deliver  any 

beer  or  ale  to  any  person  that  shsdl  then  sell  beer  or  ale  as  a  com- 
mon tippler  or  alehouse-keeper,  the  same  person  not  having 
license  to  sell  ale  or  beer  (except  it  be  for  the  use  of  his  house- 
hold only),  he  shall  forfeit  for  every  barrel  sold  6^.  Sc/.,  and  so 
§  2.  after  that  rate  for  a  greater  or  lesser  quantity ;  half  to  the  poor, 

and  half  to  him  that  shall  sue  ki  sessions,  by  action  of  debt>  in- 
formation! indictment,  or  presentment. 

IV.  Recognizance^  and  Forfeiture  thereof. 

Beeogmiianee.  Upon  granting  licenses  by  justices  of  the  peace  for  keeping 
5ft  6  £dw.  6.  any  common  alehouse,  pnn,  victualling-house,  J  or  tippling-house, 
c.  25.  §  1.  every  person  so  licensed  shall  enter  into  a  recognizance  in  10/. 
«6  G.  a.  c    I.  ^j^  ^^^  sufficient  sureties  in  5/.  each,  or  one  surety  in  10/.  (F)v 

as  well  against  the  using  of  unlawful  eames,  as  also  for  the 
using  and  maintenance  of  good  order  and  rule  within  the  same, 
as  by  their  discretion  shall  be  thought  necessary  and  convenient ; 
and  if  such  person  shall  be  hindered  through  sickness  or  infirmityi 
or  other  reasonable  cause  to  be  allowed  by  the  justices,  to  attend 
in  person,  they  may  grant  the  licence,  on  two  sureties  entering 
into  such  recognizance  in  10/.  each. 
Condition  of  Ai  hy  their  discretion  shall  be  thought  necessary  and  convenient,^ 

racognlMBce^      Mr.  Dolton  observes  upon  these  words  in  the  stat.  5  &  6  Ed.  6. 

that  the  matter  of  the  condition  of  the  recognizance  is  by  the 
statute  partly  referred  to  the  discretion  of  the  justices.  And  he 
says,  in  some  shires  the  justices  have  agreed  upon  certain  articles 
framed  by  their  discretion,  and  generadly  to  be  propounded  to 
all  common  ale-sellers ;  taking  their  bond  for  performance  of  the 
same ;  a  copy  whereof  they  used  to  deliver  to  every  of  them ; 
which  manner  (he  says)  had  been  allowed.    DaU,  c.  176. 

And  amongst  articles  of  this  kind,  he  recommends  to  the  care 
of  the  justices  these  three  especially;  1.  That  no  alehouse- 
keeper,  upon  the  sabbath-day,  should  receive,  or  suffisr  to  remain 
aoy  persons  whatsoever,  as  their  quests,  in  any  their  houses  or 
other  places,  to  tipple,  eat,  or  drink,  other  than  travellers,  and 
such  as  come  upon  necessary  business.  2.  That  they  suffer  no 
person  whatsoever  resorting  to  their  houses  only  to  eat  and  drink, 
to  remain  there  afler  the  hour  of  nine  in  the  evening  in  the  winter, 
and  ten  in  summer.  3.  That  they  suffer  no  person,  resorting  to 
their  houses  only  to  eat  and  drink,  to  remain  tippling  there  above 
one  hour,  other  than  travellers.  DaU.  c.  176. 
26  0.  2.  €.31.  Wliich  said  recognizance,  with  the  condition  thereof,  fairly 
$  1'  written  or  printed,  shall  forthwith,  or  at  die  next  sessions  at  tar- 

^  iMdou.*'     tbest,  be  sent  or  returned  tg  the  clerk  of  the  peace,  under  the 
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hands  of  the  justices^  to  be  by  him  entered  or  filed  among  the 
records. 

And  for  every  license  granted,  without  taking  such  recog-  5  &  6  Ed.  c 
nizaoce,  and  for  etery  such  recognizance  taken,  and  not  sent  or  c.  25.  $  3. 
monied,  every  justice  signine  such  license  shall  forfeit  S/.  6s,  Sd,  |^^*  ^*  ^«  ^'- 

The  forfeitures  for  grantmg  licenses,  without  taking  recog-  peiialty  for  li- 
nizaDces,  shall  be  to  him  who  shall  sue,  together  with  costs.  censing  othcr- 

Bot  it  is  not  said  who  shall  have  the  penalty  for  not  returning  wise, 
the  recognisance  to  the  clerk  of  the  peace;  therefore  that  shaU  26  G. 2.  c. 31. 
go  to  the  king.  §  ^* 

And  the  clerk  of  the  peace  shall  keep  a  register  or  calendar  Reoognitaaoes 
of  all  sucb  recognizances,  and  shall  deliver  to  the  justices  at  tober^^istertd. 
the  meeting  for  granting  licenses  a  true  copy  of  such  register  or 
calendar.    26  G.  2.^.31.  §5, 

And  for  every  recognizance  shall  be  paid  by  the  clerks  of  the  96  G.  3.  c.  31. 
justices  taking  such  recognizances,  to  the  clerk  of  the  peace,  1^* 
for  filing  or  recording  the  same,  and  for  making  and  delivering  ^jJ^^T.^  **" 
the  copies  of  the  register  or  calendar,  the  sun\  of  one  shilling ;  ^^^^^ 
which  shall  be  paid  to  the  clerks  of  the  said  justices,  by  the 
penoQs  licensed,  over  and  above  the  fees  payable  to  the  said 
judcei'  clerks. 

Bt  Stat  5&6  Ed,  6.  c.  25.  §  S.  The  justices  shall  have  power,  Pne^m  on  the 
In  their  quarter-sessions,  by  presentment,  information,  or  other-  recognisanct. 
vitCi  by  their  discretion,  to  inquire  of  all  such  persons  as  shall 
be  admitted  and  allowed  to  keep  any  alehouse  or  tippling-house, 
and  that  be  so  bound  by  recognizance,  if  they  have  done  any  act 
^hertbf  they  have  fodeited  the  same  recognizance ;  and  the  said 
juttices  shall,  upon  such  presentment  or  information,  award  pro- 
ces  against  every  such  person  so  presented  or  complained  upon 
before  them,  to  shew  why  he  should  not  forfeit  his  recognizance ; 
and  shall  have  power  to  hear  and  to  determine  the  same,  by 
all  such  ways  and  means^  as  by  their  diacretiQn  shall  be  thought 
gw)d. 

And  by  stat.  26  Geo.  2.  c^  SI*    Any  iustice,  on  complaint  or  26  G.  9.  e.  3i, 
infomation  that  such  licensed  person  hath  committed  any  act  §  7,  s. 
vbereby  in  the  judgment  of  sucn  justice  the  recognizance  may 
be  forfeited,  or  the  condition  broken,  may,  by  summons  under 
band  and  seal,  require  such  person  to  appear  at  the  next  general 
or  quarter  session  of  the  peace,  then  and  there  to  answer  to  the 
^natter  of  such  complaint  or  information,  and  also  may  bind  the 
complainant,  or  any  other  person,  in  a  recognizance  to  appear 
3Dd  ghre  evidence ;  and  the  justices  in  sessions  may  direct  the 
]^9  which  shall  there  attend  for  the  trial  of  traverses^  or  some 
^wjury  of  twelve  honest  and  substantial  men  to  be  then  and 
were  impannelled  by  the  sheriff  without  fee  to  inquire  thereof; 
<od  if  the  jury  find  that  such  person  hath  done  any  act,  whereby 
^ceo^zance  is  broken,  such  act  being  specified  in  such  com- 
^mt  or  information,  it  shall  and  may  be  Itfwful  for  the  court  to 
^odge  such  person  guilty  of  the  breach  of  such  recognizance, 
^^  verdict  and  adjudication  shall  be  final;  and  thereupon  the  Penon  adjudg- 
^  shall  order  the  recoffnizance  to  be  estreated  into  the  court  ed  to  have  fbr- 
M  exchequer,  to  be  levied  to  his  majesty's  use;  and  that  the  '^^^^S^^SS 
w  person  shall  be  disabled  to  seD  sm  ale,  beer,  cider,  perry,  ^^jSliM 
^tuoos  liquors,  or  strong  waters,  for  three  years,  and  any  beer,  &c.  for 
^*<^CQie  granted  to  bim  during  such  term  shall  be  void  and  of  none  three  jresn. 
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26  0.  3.  C  31. 

§  8. 


Spirit  license  is 
void  on  convic- 
tion of  selling 
ale  without  a 
license. 


See  Stat  55  G. 3. 
c.  113.  ante. 
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§  IV.  V. 


Licenses  of 
public  houses 
where  unlawful 
clubs  are  held 
to  be  forfeited. 


1  W.  5.  8.  I. 
C  M  §  17. 


fO&UW.cSl. 
§54. 

Using  sugar, 
lioney,^&c.  in 
brewing* 


$9a 


effect.  Provided,  that  the  justices  at  the  request  of  the  prose- 
cutor, or  of  the  party  complained  of,  or  either  of  his  sureties, 
may  adjourn  the  trial  to  the  then  next  sessions,  where  the  same 
shall  be  finally  determined. 

$  11.  And  if  any  person  shall  be  disabled,  by  conviction,  to 
sell  ale,  beer,  cider,  or  perry,  he  shall  by  the  same  conviction 
be  disabled  to  sell  any  spirituous  liquors  or  strong  waters,  any 
license  before  obtained  for  that  purpose  notwithstanding;  iind 
every  license  granted  to  the  person  so  convicted  to  sell  ale,  &c.  Sec, 
from  the  time  of  such  conviction,  shall  be  null  and  void ;  and  if 
he  shall  sell  during  such  disability,  he  shall  be  punished  as  for 
selling  by  retail  without  license ;  and  a  certificate  from  the  clerk 
of  the  peace  (which  he  shall  grant  on  demand  without  fee)  of  such 
conviction  shall  be  legal  evidence. 

^  IS.  Which  conviction  Shall  be  in  (or  the  like  to)  form  [[L^ ; 
and  be  certified  to  the  next  sessions,  to  be  filed  amongst  the 
records. 

By  Stat.  57  Geo.  3.  c.  19.  for  the  more  effectually  preventing 
seditious  meetings,  it  is  enacted,  §  29.  ^^  that  it  shall  be  law- 
ful for  any  two  or  more  justices  of  the  peace  acting  for  any 
county,  stewartry,  riding,  division,  city,  town,  or  place,  upon 
evidence  on  oath  that  any  meeting  of  any  society  or  club  hereby 
declared  to  be  an  unlawful  combination  and  confederacy,  or  any 
meeting  for  any  seditious  purpose,  hath  been  held,  after  Uie  pass- 
ing of  this  act,  at  any  house,  room,  or  place  licenced  for  the 
sale  of  ale,  beer,  wine,  or  spirituous  liquors,  with  the  knowledge 
and  consent  of  the  person  keeping  such  house,  room,  or  place> 
to  adjudge  and  declare  the  license  or  licenses  for  selling  ale,  beer, 
wine,  or  spirituous  liquors,  granted  to  the  person  or  persons  keep- 
ing such  house,  room,  or  place,  to  be  forfeited ;  and  the  person  or  per- 
sons so  keeping  such  house,  room,  or  place,  shall,'frora  and  aflei'  the 
day  of  the  date  of  such  adjudication  and  declaration,  and  notice 
thereof  given  to  him,  her,  or  them,  be  subject  and  liable  to  all 
and  every  the  penalties  and  forfeitures  for  any  act  done  after  that 
day,  which  such  person  or  persons  would  be  subject  and  liable  to 
if  such  license  or  licenses  had  expired,  or  otherwise  determined 
on  that  day." 

V.  Offences  in  brewing  Jle. 

By  the  1  W.  sess.  1.  c.  2*.  J  17.  "  No  common  brewer  or  re- 
tailer of  beer  or  ale  shall  use,  in  the  brewing  or  working  of  any 
beer  or  ale,  any  molossus,  coarse  sugar,  honey,  or  composition  or 
extract  of  sugar,  upon  the  penalty  of  forfeiting  the  liquor,  and 
also  100^.,  half  to  the  king,  and  half  to  him  that  shall  sue  in  six 
months. 

And  by  stat.  10  &  11  W.  c.  21.  §  34-.  If  any  common 
brewer  or  retailer  of  beer  or  ale  shall  use  any  molossus,  coarse 
sugar,  honey,  or  coinposition  or  extract  of  sugar,  in  the  brewiog> 
making,  or  working  of  any  ale  or  beer;  or  if  any  common  brewer 
shall  receive  into  his  custody  any  quantity  of  any  of  the  said 
materials  exceeding  10^.,  he  shall  forfeit  100/.  to  be  recovered 
and  mitigated  as  by  the  laws  of  excise ;  and  the  servant  or  other 
assisting  therein,  shall  forfeit  2tf .  in  like  manner,  and  in  default 
of  payment  nball  be  imprisoned  three  months* 
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And  bj  Stat.  9  Ann.  c.  12.   No  comznon  brewer,  innkeeper^  or  9  Axul  c.  12. 
victuallery  sball  use  any  broom,  wormwood,  or  any  bitter  ingre-  $  24.  26. 
dient  (to  serve  instead  of  hops)  in  brewing  or  malcing  any  beer   Using  worm, 
or  ale  for  sale  (except  infusing  broom  or  wormwood,  after  it  ib  ^^^*  *<^»  *» 
brewed  and  tunned,  to  make  broom  or  wormwood  ale  or  beer),  on  '^'*^"^* 
pain  of  20Li  half  to  the  king,  and  half  to  the  prosecutor,  to  be 
levied  as  by  the  laws  of  excise. 

And  by  12  Ann,  ttat*  1.  c.  2.    No  common  brewer  or  retailer  i^  ^nn*  >t  ]. 
of  beer  or  ale  shall  use  any  sugar,  honey,  foreign  grains,  guinea  ^:  §  ^?* 
pef^r,  essentia  bina,  coculus  Indise,  or  any  unwholesome  mgre-  omitted^la  ff 
dicnts  in  the  brewing  of  beer  or  ale,  or  mix  any  of  them  there*  SmuI's  edition  ' 
with,  on  pain  of  20/.  to  be  recovered  and  mitigated  as  by  the  laws  of  the  statutes. 
of  excise,  half  to  the  king,  and  half  to  him  that  shall  sue. 

Vid.  O^ciac,  title  Ale,  vol.  ii. ;  and  stat.  56  Geo.  3.  c.  58. 

VI.  Gmeeming  Ak'VesselSf  and  the  Measure  of  Ale. 

Stat,  8  Eliz,  c.  9.    The  justices  in  Matter  sessions  yearly  (and  Junices  to  rate 
mayors  in  corporations)  shall  rate  the  price  of  all  barrels,  kilder-  the  price  of 
kinsy  firkins,  and  other  vessels  to  be  sold  for  ale  or  beer  to  be  ▼^^saels. 
uttered  therein :  And  if  any  cooper  shall  not  sell  the  same  ac- 
emdiog  to  such  rate,  he  shall  forfeit  Ss.  ^d, ;  half  to  the  king,  and 
half  to  him  that  shall  sue. 

Stati  43  Geo.S.  c.  69.  which  recites  the  12  C.  2.  c.  24<.  and  45  G.  3,  c.  69^ 
1  W.mL.I.c.  24.  and  which  also  recites  that  it  is  expedient  that  §  i^- 
the  quantities  to  be  returned  as  a  barrel  of  beer  or  ale,  brewed  ^""^l'  ^^^^ 
by  the  common  brewer,  and  the  allowances  for  waste,  should  be 
in  aU  places  the  same,  enacts,  that  from  5th  July  1803  every  Z6 
gallons  of  beer  or  ale  brewed  by  common  brewers,  whether  with- 
in or  without  the  weekly  bills  of  mortality,  taken  according  to  the 
standard  of  the  ale  ouart,  four  to  the  gallon,  shall  be  reckoned  a 
barrel  of  beer  or  ale ;  and  no  common  brewers  shall  sell  at  any  §  14, 
other  rate  the  barrel. 

By  11  &  12  JF.  c.  15.    [which  is  required  to  be  aiven   in  ii&isw.  a 
charge  at  the  sessions  to  the  grand  jury]  it  is  enacted,  uiat  <<  all  c.  15.  §  1.  &  9. 
innkeepers,  alehouse-keepers,  sutlers,  victuallers,  and  other  re-  Quarts  &  pints 
tailera  of  ale  or  beer,  and  every  person  and  persons  keeping  any  ^  ^  mirked, 
pubtic-bouse,  and  retailing  and  selling  ale  or  beer  in  any  city, 
town  corporate,  borough,  market*>town,   village,  hamlet,   parish, 
part  or  place  whatsoever,  within  the  kingdom  of  England^  domi- 
nion of  IValeSy  or  town  of  Berwick-upon'Txoeed^  shall  retail,  utter 
and  sell  their  ale  and  beer  in  and  from  their  respective  houses,  by 
a  full  ale  quart  or  ale  pint,  according  to  the  standard  of  the  ex- 
chequer, or  in  proportion  thereunto,  in  a  vessel  made  of  wood, 
earth,  glass,  horn,  leather,  pewter,  or  of  sonic  other  good  and 
wholesome  metal,  made,  sized  and  equalled  unto  the  said  standard, 
and  signed,  stamped,  or  marked   to  be.  of  the  content  of  the 
6aid   ale   quart   or  ale   pint,    according   to   the   said    standard, 
either  from  the  said  exchequer,  or  from  the  city  of  London,  or 
from  some  city,  town  corporate,  borough,  or  market-town  where 
a  standard  ale  quart  or  pint,  made  from  the  said  standard,  shall 
be  kept  for  that  purpose ;  and  shall  not  retail  and  utter  any  ale 
or  beer,  to  any  person  or  pertons,  in  any  other  vessel  not  signed 
and  marked  as  aforesaid ;  on  pain  to  forfeit  a  sum  not  exceeding 
i(U.  nor  less  than  10s.  for  every  such  offence,**  half  to  the  poor  df  §  a. 
the  parish  where  such  forfeiture  shall  be  committed,  and  the  other 
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dICbOUdCjSl  (Vessels  to  be  marked.)      §  vi.  vii. 

part  to  him  that  shall  prosecute  or  sue  for  the  same,  to  be  re> 
covered  before  one  justice  (F  Q),  by  the  oath  of  one  witness,  and 
to  be  levied  by  warrant  or  distress  (R),  rendering  the  overplug, 
deducting  thereout  the  reasonable  cnarges. — The  prosecution  to 
be  within  thirty  days,  (a) 

If  any  innkeeper,  &c,  shall  sell  in  vessels  not  so  signed,  &c. 
or  shall  refuse  to  give  an  account  of  the  particular  number  of 
quarts  or  pints  for  which  demand  is  made,  he  shall  be  lefl  to  his 
action  at  law  for  the  reckoning. 

But  it  is  not  necessary  that  beer  or  ale  sold,  to  be  spent  out  of 
the  house,  be  carried  away  in  standard  measures ;  it  is  sufficient 
if  it  be  measured  out  by  the  standard. 

§  5.  And  every  mayor,  or  chief  officer  of  each  city,  town  corpo- 
rate, borough,  or  market  town,  shall,  from  time  to  time,  on  request 
to  him  made,  cause  or  procure  all  ale  quarts  and  ale  pints,  made  of 
wood,  earth,  glass,  horn,  leather,  pewter,  or  other  good  and  whole- 
some metal,  which  shall  be  brought  to  him,  to  be  measured,  com- 
pared, sized  and  equalled  with  the  standard  in  his  custody,  and 
shall  then  cause  the  same,  and  every  of  them,  to  be  plainly  and 
apparently  signed,  stamped,  and  marked  with  W  R  ana  a  cro^i 
testifying  that  such  ale  quarts  and  ale  pints  respectivelr  have 
been  so  measured,  compared,  sized,  and  equalled  with  such  their 
standard  as  aforesaid;  which  stamps  or  marks  th*e  said  mayor 
or  chief  officer  are  hereby  respectively  required  to  provide,  and 
for  which  their  stamping  or  marking  they  shall  not  demand  or 
receive  above  one  farthing  for  each  measure ;  on  pain  of  5L  to 
be  recovered  as  aforesaid,  and  he  shall  also  pay  to  the  party 
grieved  treble  damages,  with  costs,  by  action  at  Jaw. 

Note :  Most  of  the  books  set  forth  that  the  sub^commissioners 
or  collectors  of  excise  shall  procure  standard  quarts  and  pints  out 
of  the  exchequer,  for  every  market-town ;  but  this  was  only  re- 
quired of  them  before  June  24,  1700,  and  not  since. 

An  indictment  will  lie  for  selling  ale  in  pots  unsealed,  although 
the  statute  appoints  another  method  or  proceeding;  because 
measures  are  by  the  common  law,  and  the  statutes  only  direct 
the  manner  of  ascertaining  them.     2  Blacherhvy  \Af. 

But  in  such  case  the  indictment  must  not  be  upon  the  statute, 
but  at  common  law ;  and  the  offence  ought  to  be  laid,  not  ^or 
selling  in  pots  unsealed,  that  being  no  offence  at  common  la*r,  but 
in*  pots  wanting  measure. 

VII.  Enhancing  the  Price  of  Ale. 

By  the  2  &  3  Ed.  6.  c.  15.  If  any  brewers  shall  conspire  to 
sell  their  victuals  but  at  certain  prices,  they  shall,  on  convicUon 
in  the  sessions,  or  leet,  by  witness,  confession,  or  otherwise,  for- 
feit 10/.  to  the  king  for  the  first  offence,  and  if  not  paid  in  six 
days,  they  shall  be  imprisoned  twenty  days;  for  the. second  of* 
fence  20/.  in  like  manner ;  for  the  third  offence  40? .  in  like  manner, 
loss  of  an  ear,  and  they  become  infamous. 

But  by  the  2  Geo.  8.  c.  14.   No  brewer,  innkeeper,  victualler, 
or  other  retailer  of  strong  beer  or  ale,  shaJl  be  sued  or  rooiestert 
by  indictment,  information,  popular  action,  or  otherwise,  for  ad- 
vancing the  price  of  strong  Deer  or  ale,  in  a  reasonable  degree. 
— -  ••  '■'■■■'  I  ■  ■■        ■ 

W  Vide  Stat.  55  Ceo.  3.  c.  43.  for  ^rcventixig  tbc  use  of  deficient  measure* 
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VIII.  Innkeepers  obliged  to  receive  Guests* 

Innkeepers  are  bound  by  law  to  receive  guests  who  come  to 
their  inns,  and  are  also  bound  to  protect  the  property  of  those 
guests.  They  have  no  option  either  to  receive  or  reject  guests  ; 
and  as  they  cannot  refuse  to  receive  guests,  so  neither  can  they 
impose  unreasonable  terms  on  them.  PerLd,  Kenyan  C.J.  Kirk-^ 
man  v.  ShatecrosSy  6  T.R*  17. 

InnSy  being  intended  for  the  lodging  and  receipt  of  travellers, 
mav  be  indicted,  suppressed,  and  &e  innkeepers  fined,  if  they 
refuse  to  entertain  a  traveller  without  a  very  sufficient  cause. 
4  Blaci.  Com.  167. 

If  one  who  keeps  a  common  inn  refuse  either  to  receive  a 
traveDer  as  a  guest  into  his  house,  or  to  find  him  victuals  or 
lodging  upon  his  tendering  him  a  reasonable  price  for  the  same, 
he  is  not  only  liable  to  render  damages  for  the  injury,  in  aik 
action  on  the  case  at  the  suit  of  the  party  grieved,  but  may  also 
be  indiirted  and  fined  at  the  suit  of  the  king.     1  Hatv.  c.  78.  §2. 

Abo  it  is  said  that  he  may  be  compelled  by  the  constable  of 
the  town  to  receive  and  entertain  such  a  person  as  his  guest ; 
and  that  it  is  no  way  material  whether  he  hath  a  sign  before  his 
door  or  not  if  he  make  it  his  common  business  to  entertain  pas- 
sengeflk  But  how  the  officer  may  compel  him  may  be  a  ques-  Halt.  c.  r. 
tion  t  Tt  seemeth  that  all  the  officer  can  do,  is  either  to  cause 
sneh  alehouse  to  be  suppressed,  or  else  to  present  such  ofience  at 
the  assizes  or  sessions,  that  bo  such  offender  may  be  thereupon 
indicted.     DaU.  c.  7. 

An  innkeeper  may  also  be  compelled  to  receive  a  horse,  al- 
though tlie  owner  do  not  lodge  in  his  house ;  because  by  keeping 
the  horse  he  has  gain:  but  it  would  be  otherwise  of  a  trunk  or 
other  dead  thing.     York  v.  Grindstone,  I  Salk.  388. 

IX.  Soldiers  quartered  in  Alehouses. 

By  the  annual  acts  against  mutiny  and  desertion,  the  constable, 
and,  in  his  defiuilt,  a  justice  of  the  peace,  may  quarter  soldiers  in 
ions,  Hvery  stables,  alehouses^  and  victualling-houses ;  as  is  set 
forth  more  at  large  in  title  ^^ilitarH  Hals  (SMiers)y  vol*  iii. 

X.  Innkeepers  steering  tippling  or  gaming  in  their  Houses. 

By  Stat.  I  Jae.  e.  9«  If  any  innkeeper,  victualler^  or  alehouse*  i  Jac.  c.  9. 
keqper,  tavern-keeper,  or  person  keeping  an  inn  or  victualling-  si  J.  c  7. 
iKNise,  and  selling  wine  in  his  house,  shall  suffer  any  person  inha-  p^'f'  ^' 
biting  in  any  city,  town  corporate,  market-town,  village,  or  hamlet,  fc^^ft-TOlinffT 
where  such  inn,  tippling-house,  or  alehouse,    shall  be  [and  by    ^^ 
I  C.  c  4.  wherever  he  slmll  inhabit],  to  continue  drinking  or  tip- 
pling therein  (other  than  such  as  shall  he  invited  by  any  traveller, 
and  shall  accompany  him  only  during  his  necessary  abode  there ; 
and  except  labouring  aod  handicraftsmen  in  cities,  towns  corpo* 
rate,  and  market-towns,  upom  the  usual  working  days,   for  one 
hoar  at  dinner  time,  to  take  their  diet  in  an  alehouse ;  and  other 
than  labourers  and  workmen,  which  for  the  following  of  their 
work  ^  the  day  or  by  the  great,  in  any  city,  town  corporate, 
niarket*towni  or  village,  shall  Tor  the  time  of  their  said  continuing 
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30  G.  2.  c.  24.   the  records ;  and  if  any  person  shall  appeal  to  the  said  session?, 

the  justices  there  shall,  upon  receiving  the  said  conviction,  drawn 
up  in  the  form  aforesaid,  proceed  to  hear  and  determine  the  matter, 

Certiorui.  J  20.  And  no  certiorari  shall  be  granted  to  remove  any  proceed- 

ings on  this  act. 

Appeal.  §  21.  And  if  any  person  convicted  of  any  offence  punishable  by 

this  act  shall  think  himself  aggrieved  by  the  judgment  of  the  jus- 
tice before  whom  he  shall  have  been  convicted,  he  may  appeal  to 
the  next  general  or  quarter  sessions  of  the  peace,  for  the  county, 
&c,  where  the  judgment  shall  have  been  given,  and  the  execution 
of  the  judgment  shall  in  such  case  be  suspended,  the  person  con- 

KMDgniaanceb     victed  entering  into  a  recognizance  at  the  time  of  the  conviction^ 

with  two  sureties  in  double  the  sum  he  shall  have  been  adjudged 
to  pay,  upon  condition  to  prosecute  such  appeal  with  effect,  and 
to  be  forth-coming  to  abide  the  judgment  and  determination  of 
the  said  sessions ;  and  the  said  sessions  shall  hear  and  finally  de- 
termine the  same,  and  award  such  costs  as  shall  appear  just  and 
reasonable  to  be  paid  by  either  party;  and  if  the  judgment  eliali 
be  aflh-med,  the  appeHant  shall  immediately  pay  the  sum  adjudged 
to  be  forfeited,  together  with  such  costs  as  the  court  shall  award, 
or  io-default  thereof,  shidl  saflfer  the  pains  and  penalties  by  this 
act  inflicted  upon  persons  respectively  who  shall  neglect  to  pay, 
or  shall  not  pay,  the  forfeitures  by  this  act  to  be  paid. 

§  22.  And  no  person  punished  by  this  act  shall  be  punished  by 
4uiy  other  law  for  the  same  offence. 


Costs. 


i  J.  c.  d. 

4  J.  c.  5.  $  4. 
21  J.  c  7.  §  9. 
1  C.  c  4. 
Ftaaltyof 
tippling. 
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If  any  person  (unless  those  excepted  under  the  foregoing  head, 
by  It/.  C.9.)  shall  remain  or  continue  drinking  or  tippling  in 
any  inn,  victualling«*house,  or  alehouse,  he  shiul  on  conviction 
thereof  before  the  mayor  or  a  justice  of  the  peace,  on  view,  con- 
fession or  oath  of  one  witness,  rorfeit  for  every  offence  Sf .  4fd.  to  be 
paid  within  one  week  next  after  the  conviction  to  the  churchwar- 
dens, who  shall  be  accountable  for  the  same  to  the  use  of  the  poor ; 
ai^d  if  he  shall  refuse  or  neglect  to  pay  the  same,  it  shall  be  levied 
by  distress :  and  if  he  be  not  able  to  pay  the  forfeiture,  then  the 
mayor,  justice  or  court  where  the  conviction  shall  be,  may  punish 
the  offender,  by  setting  hun  in  the  stocks  for  every  offence  by  the 
space  of  four  hours.  ^ 

And  all  constablest  churchwardens,  aleconners,  and  sidemen, 
shall,  in  their  several  oaths  incident  to  their  offices,  be  charged 
to  present  the  said  offence. 

And  if  any  alehouse-keeper  shall  be  convicted  of  the  said 
oStnce,  he  shall  moreover  for  the  space  of  three  years  be  disabled 
to  keep  any  such  alehouse.  7 1/.  c.  10.— 21  «/.  c.  7.  $  4.    • 

XIL  Concerning  Drunkenness. 

Voluntary  He  who  IS  guiltv  of  any  crime  whatever,  through  his  voluntar}' 

drunkenness  no  drunkenness,  shall  be  punished  for  it  as  much  as  if  he  had  been 

sober,  (a)     1  Haw.  c.  1 .  J  6. 

(a)  Hiere  was  a  law  in  Greece,  <*  that  be  who  committed  a  crime  when  dmnk 
should  receive  a  double  punishment,"  one  for  the  crime  itself,  and  the  other  for 
the  ebriety  which  prompted  him  to  eommit  it    4  Blac.  Com.  26. 


21  J.  c.  7.  5  5. 

Alehouse^ 
keeper  guilty  of 
tippling. 


excuse. 
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And  all  constables,  churchwardens,  aleconners,  and  sidemen,  4J.  c. :;.  §7. 
sbiH  be  sworn  to  present  the  offence  of  drunkenness. 

freij  person  who  shall  be  drunk,  and  thereof  shall  be  con-  penalty  for  the 
n'cted  (T.U.W.)  before  one  justice,  or  mayor,  on  view,  confession,  offence. 
or  oath  of  one  witness,  shall  forfeit  for  tlte  first  offence  5s,  to  be  4  J.  c  5.  J  .?. 
paid  within  one  week  after  conviction  to  the  churchwardens  (X),  VJ^'  ^'  '' 
wba  sbaU  be  accountable  for  the  same  to  the  use  of  die  poor ;  ^   " ' 
and  if  he  shall  refuse  or  neglect  to  pay  the  same  as  aforesaid,  it 
shall  be  levied   by  distress  ( Y) ;  and  if  the  offender  b^  not  able 
(Z)  to  pay  the  said  sum  of  &s»  he  shall  be  committed  to  the  stocks 
(A  a),  there  to  remain  by  the  space  of  six  hoursw 

And  if  any  constable,  or  other  inferior  officer  to  whom  that  4  J.  e.  5.  §  5. 
^laH  be  given  in  charge  by  the  precept  of  any  mayor  or  justice, 
do  Delect  the  due  correctioi^  of  the  offender,  or  the  due  levying 
of  the  penalties  where  distress  may  be  had,  every  person  so 
o&odii^  shall  forfeit  lOv.  to  be  levied  by  distress  uy  any  other 
penon  having  warrant  from  any  mayor,  bailiff,  or  other  head- 
oicer,  justice,  or  court,  where  any  such  conviction  shall  be,  ^o  be 
paid  to  the  churchwardens,  who  shall  account  for  the  same,  to  the 
uie  of  the  poor  where  the  offence  shall  be  committed. 

And  any  person  upon  a  second  conviction  of  drunkenness  shall  Second  offence, 
be  bounden  with  two  sureties  in  one  recognizance  or  obligation  of  4  J.  c.  5.  $  6. 
lot  with  condition  to  be  from  thenceforth  of  good  behaviour.  ^^  ^'  ^' '''  ^  ^' 

To  be  of  good  behaviour,']  Lord  Halcf  speaking  of  the  statute 
ofS4*£J,S.  Cm  1.  which  gave  justices  power  to  bmd  malefactors 
to  their  good  behaviour,  generally,  without  any  time  limited, 
siyi,  that  it  is  not  meant  that  the  same  shall  be  perpetual,  but  in 
tii  nature  of  bail,  viz,  to  appear  at  such  a  day  at  their  sessionst 
and  m  the  mean  time  to  be  of  good  behaviour.    2  Ilale^  136. 

i  IL  But  the  offenders  shall  be  convicted  in  six  months.  In  what  tune. 

]  8.  Provides  that  this  act  shall  not  abridge  the  ecclesiastical 
jomdiction. 

i  9.  But  when  the  offender  hath  been  once  punished  by  any  None  to  be 
the  ways  before  mentioned,  he  shall  not  be  punished  again  by  twice  pum'ahed 
any  other  wa¥S  or  means.  ^^J,  **"«  "•"« 

If  any  alehouse-keeper  shall  be  convicted  of  bebg  drunk,  he  ^^^J[[,g. 
<hall,  b^des  the  penalties  above-mentioned,  be  utterly  disabled  i^^^p^  drunk, 
to  keep  any  such  alehouse  for  the  space  of  three  years  next  en- 
suing the  conviction.  7  J,  c,  10. 

finery  person  in  his  majesty's  pay  in  the  navy,  being  guilty  of  Navy. 
drunkenness,  shall  incur  such  punishment  as  a  court  martial  shall  ^  ^*  ^'  ^'  ^^' 
tljink  fit  to  impose.  ^"^^  ^' 

Xlir.  Detaining  Goods  Jbr  the  Heckonin^. 

An  innkeeper  may  detain  the  person  of  the  guest  who  eats.  General  power 
or  the  horse  which  eats,  till  payment.  And  this  he  may  do,  of  detaining, 
vithbut  any  agreement  for  that  purpose.  The  law  annexes  such 
^ conation  without  the  express  agreement  of  the  parties;  for  it 
vould  be  hard  to  oblige  him  to  sue  for  every  little  debt ;  and  a 
dealer  hardship,  that  he  might  not  be  able  to  find  who  was  his 
gttttt.    3  Bac.  i4«n  667. 

Therefore,  in  trover  for  a  horse  in  an  innkeeper's  hands,  denial 
u  Bo  evidence  of  conversion,  unless  the  plaintiff  tender  what  the 
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horse  has  eaten  out;  and  the  jury  is  to  judge  if  sufficient  were 

tendered.    BttUf  N.  P.  45. 

Horse  to  be  de-       But   an  horse  committed  to  an  innkeeper  may  be  detained 

teined  only  for    only  for  his  own  meat,  and  not  for  the  meat  of  the  guest,  or  of 

hisownmeftt.      any  other  horse;  for  the  chattels  in  such  case  are  only  in  the 

custody  of  the  lavir  for  the  debt  that  arises  from  the  thing  itself, 

and.  not  for  any  other  debt  due  from  the  same  party ;  for  the  law 

is  open  for  all  such  debts,  and  doth  not  admit  private  persons  to 

take  reprisals.    3  Bac.  Abr.  668.     14  Vin.  Ahr.  438.     1  BuUt. 

207. 

11&12W.  5.        Also  by   Stat,  11  &  12   W.S.  c.  5.  §2.     If  any   innkeeper, 

c.  15.  §  2.         alehouse^keeper,  victualler,  or  sutler,  in  giving  any  account  or 

Reckomuglobe  reckoning  in  writing,  or  otherwise,  shall  revise  or  deny  to  give 

and^sels  to'    '^  the  particular  number  of  quarts  or  pints  for  which  demand  is 

be  scaled.  made,  or  shall  sell  in  measures  unmarked,  it  shall  not  be  lawful 

for  )iim,  for  default  of  payment  of  such  reckoning,  to  detain 

any  goods  or  other  thing  belonging  to  the  person  or  persons 

from  whom  such  reckoning  shall  be  due,  but  he  shall  be  left  to 

his  action  at  law  for  the  same ;  any  custom  or  usage  to  the  con* 

trary  notwithstanding. 

Goods  ftufief«d       ^^  lil^G  manner,  if  the  innkeeper  give  credit  to  the  partjr  for 

to  be  taken        that  time,  and  let  him  go  without  payment,  then  he  hath  waived 

awajr,  not  to  Be  the  benefit  of  the  custom,  and  must  rely  on  his  other  agreement ; 

retaken.  f^^  qq  person  can  in  any  case  retain,  where  there  is  a  special 

'agreement,  because  then  the  other  party  is  personally  fiable. 
Jones  V.  Thurloe^  8  Mod.  172. 

An  innkeq>er  may  detain  for  his  keep  a  horse  left  with  him  to 
be  kept,  though  the  persons  who  left  him  had  no  right  to  hnn, 
and  though  such  persons  did  not  stay  in  the  inn ;  for  leaving  bis 
horse  at  an  inn  makes  a  man  a  guest  there,  Yorlce  v.  Grenaugk^ 
2  Ld.  Raym.  866. 
$•  C#  But  an  innkeeper  cannot  detain  a  horse  for  his  keep,  unless  he 

were  bound  to  receive  the  person  who  brought  him  as  a  guest ; 
but  he  has  a  remedy  upon  the  contract* 

And  if  a  man  commit  his  horse  to  an  innkeeper,  and  he  pat 
him  to  pasture,  he  may  detain  the  horse  until  he  be  satisfied  for 
the  meat;  for  the  pasture  of  such  persons,  set  up  by  the  law  for 
entertainment,  hath  the  same  privilege  with  the  stables.  2  jRoff. 
Abr.  85. 

Where  a  man  desired  the  innkeeper  to  let  his  horse  have  no 
more  food,  it  was  held  liable  to  a  detainer  notwithstanding. 
Gilbert  v.  Berkeley ^  Skin.  648.  pi.  6. 

If  a  horse  committed  to  an  mnkeeper  be  detained  by  him  for 
his  meat,  and  the  oi^ner  take  him  away,  the  innkeeper  must  make 
fresh  pursuit  after  him,  and  retake  him  ;  otherwise  the  custody  of 
him  is  lost,  for  he  cannot  retake  him  at  any  other  time ;  for  if  a 
distress  be  rescued,  and  the  putv  upon  fresh  pursuit  do  not  re- 
take it,  die  distress  is  lost.    2  nou.  Rep.  236. 

But  if  a  horse  be  committed  to  an  hostler,  who  detains  him  for 
his  meat,  and  afterwards  the  owner  agree  that  he  shall  retain  htm 
till  lie  be  satisfied,  here  he  hath  not  only  the  custody  of  him  as  a 
distress,  but  also  the  property  in  him  as  a  pledge;  and  if  the 
owner  tak^  it  from  him,  he  may  not  only  retake  it  upon  fresh 
porsmty  but'ifherever  he  meets  it ;  because  he  had  a  property  by 
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•udi  agreement,  aod  a  man  that  hath  a  property  may  retake  his 
own  wheiever  he  meets  it.    tS  Roll.  Rep.  238. 

An  im^ceeper  that  detains  a  horse  for  his  meat,  cannot  use  Goods  seized 
him,  because  he  detains  him  as  in  custody  of  the  law :  and  by  ^^^^  ^  "*^- 
coBsequence  the  detention  must  be  in  die  nature  of  a  distress^ 
which  cannot  be  used  by  the  distrainer.    8  Bac.  Abr,  668. 

Bot  by  the  custom  or  London  and  Exeier,  if  a  man  commit  an  Not  to  be  sold, 
horse  to  an  hostler,  and  he  est  out  the  price  of  his  head,  the  ®^^P>  ^X  ^^^ 
hostler  may  take  him  as  his  own,  upon  the  reasonable  appraise*  ^  y  London 
mens  of  four  of  his  neighbours ;  which  was,  it  seems,  a  custom 
arising  from  the  abundance  of  traffick  with  strangers,  that  could 
not  be  known,  to  charge  them  with  the  action.     But  the  inn- 
keeper hath  no  power  to  sell  the  horse,  by  the  general  custom  of 
the  realm-    5  Bae.  Ahr.  668.    Janet  ▼.  Thurloe,  8  Mod.  172. 

So  in  Ae  case  of  Jonu  v.  Pearle^  1  Stra.  B51.     In  trovor  for  Jonesv.  Pearlc, 
three  horses,  the  defendant  pleaded  that  he  kept  a  public  inn  i  8tr.  557. 
at  Gia9tonbnry<,  and  that  the  plaintiff  was  a  carrier,  and  used  to 
set  up  his  horses  there,  and  ^,  being  due  to  him  for  keeping 
the  horses,  which  was  more  than  they  were  worth,  he  detained 
and  sold  them,  as  well  be  might:  but  on  demurrer,  judgment 
was  given  for  the  plaintiff,  an  innkeeper  having  no  power  to  sell 
horses,  except  by  special  custom,  as  m  the  city  oi  London.    And  Uea  nncc  put- 
besides,  when  the  horses  had  been  once  out,  the  power  ofde-  ed  with  is  gone 
taining  them  for  what  was  due  before  did  not  subsist  at  their  for  ever. 
conoDg  in  again. 

XIV.  Goods  of  a  Guest  stolen  out  of  an  Ifin., 

Inns  were  allowed  for  the  benefit  of  travellers,  who  have  oer-  Innke^re  an-> 
tain  privileges  whilst  they  are  in  their  journeys,  and  are  in  a  twerablefor 
more  peculiar  manner  protected  by  the  law.    The  law  obliges  an  goocls  stolen. 
innkeeper  to  keep  the  eoods  of  persons  coming  to  his  inn,  causM 
kotpUandiy  safoly,  so  that  pro  defkctu  homtaioris  hospUibus  dam^ 
nuM  non  e%)eniat  tdl6  modo.     Per  Ld.  EUenborwigh  C.  J.  4  M. 
k  S.  SIO. 

And  although  the  guest  doth  not  deliver  his  goods  to  the  inn- 
holder  to  keep,  nor  acquaints  him  with  them,  yet  if  they  be  stolen, 
the  innkeeper  shall  be  charged.     Cafye^s  Case,  8  R^.  88. 

If  a  man  comes  to  an  inn  and  delivers  his  horse  to  the  hostler, 
and  requires  him  to  be  put  to  pasture,  which  is  done  accordingly, 
and  the  horse  is  stolen,  the  innholder  shall  not  answer  for  it. 
(Mj^*s  Case,  8  Ref.  82. 

If  an  innkeeper  oid  his  guest  take  the  key  of  his  chamber  and  I>alt.  c.  sti. 
lode  the  door,  and  tell  him  that  he  will  not  take  the  charge  of  the  Blackerby.icp. 
goods,  yet  if  th^  be  stolen  he  shall  be  answerable,  because  he  is 
cfaarrea  by  law  for  all  things  which  come  to  his  inn ;  and  he  caB«- 
not  dbcharge  himself  by  such  or  the  like  wdrds. 

But  if  there  be  evidence  that  the  guest  accepted  the  key,  anid 
took  on  himself  the  care  of  his  goods,  it  is  for  the  jury  to  detec- 
mine  whether  this  evidence  of  his  receiving  the  key  proves  that 
he  did  it  ammo  eustodiendi,  and  with  a  purpose  of  exempting  the 
innkeeper,  or  whether  he  took  it  merely  because  the  landlord  forced 
it  on  bun,  or  for  the  sake  of  securing  greater  privacy,  in  order  to 
prevent  persons  from  intruding  themselves  iuto  his  room.  Per 
Ld.  EUenborough  C^  J.  Burgess  v.  Clements,  4  M.  &  S.  310,  311. 
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Per  Ld.  Ellen-  ^^^  cases  sheir,  that  the  rule  is  not  so  inveterate  against  the 
borough*  C.  J.  innkeeper,  but  that  the  guest  may  exonerate  him  by  his  fault,  as 
S.C.  if  the  eoods  are  carried  away  by  Uie  guest's  servant  or  companion 

whom  he  brings  with  him.  For  thus  it  is  laid  down  in  CalyeU  Case, 
8  Rep.  SS«  '^  that  if  the  servant  of  the  guest,  or  he  who  comes  with 
him,  or  he  whom  he  desires  to  be  lodged  with  him,  steal  or  carry 
away  the  goods,  the  innkeeper  shall  not  be  charged ;  for  there  the 
fault  is  in  the  guest  to  have  such  companion  or  servant ;"  which 
shews  that  for  such  damage  as  is  occasioned  by  the  misconduct  of 
the  guest,  he  shall  not  be  entitled  tp  complain,  or  to  have  any 
recompence. 

So,  where  the  plaintiff's  servant  came  to  the  inn,  and  desired 
to  have  the  liberty  of  leaving  the  goods,  which  he  could  not  dis- 
pose of  in  the  market,  until  the  next  week  ;  which  proposal  was 
rejected,  whereupon  he  sat  down  in  the  inn  as  a  guest,  with  the 
goods  behind  him,  and,  during  the  time,  the  goods  were  taken 
away ;  it  was  held,  that  although  his  request  was  not  complied 
with,  he  was  entitled  to  protection  for  his  goods  during  the  time 
he  continued  in  the  inn  as  a  guest.  Bennet  v.  MMor^  5  T.R.  27 3^ 
It  is  clear  that  the  goods  need  not  be  in  the  special  keeping  of 
the  inpkeeper  in  order  to  make  him  liable ;  if  they  be  at  the  inn, 
that  is  sufficient  to  charge  him.    Per  BuUer  J.  S.C. 

But  an  innkeeper  is  bound  to  answer  for  those  things  only  that 
are  infra  hospitium.  If  therefore  he  refuse,  because  his  houae 
b  full,  to  receive  a  person,  who  thereupon  says  he  will  shift, 
and  then  is  robbed,  the  host  shall  not  be  charged;  but  without 
such  cause  he  cannot  discharge  himself  by  words  only.  BuU. 
N.  P.  7S. 

If  an  innkeeper  say  his  house  is  full,  and  refuse  to  take  in  the 
guest,  it  is  a  good  excuse^  and  if  false,  the  innkeeper  is  liable  to 
•    an  action  for  refusing  to  take  in  the  guest.    Per  BuUer  J.  Bennet 
V.  Mdlor,  5T.R.  273.  .  .  '*         . 

An  indictment  against  an  innkeeper  for  not  receiving  a  sick 

person  must  state  that  he  was  a   traveller.     Rex  v.  LudUn^ 

12  Mod.  445. 

Who  shall  be  Hoh  C.  J.  doubted  whether  a  man  is  a  guest  by  setting  up  his 

deera^  a  guest  horse  at  an  inn,  though  he  never  went  into  the  inn  himself;  but 

in  this  respect.     l}^Q  other  three  justices  held  that  such  person  is  a  guest  by  leaving 

his  horse,  as  much  as  if  he  had  staid  himself,  because  the  horse 
must  be  fed,  by  which  the  innkeeper  has  gain;  otherwise,  if  he 
had  left  a  trunk,  or  a  dead  thing.  York  v.  Grindstone.  1  Salk.  388. 
So  if  a  man  come  to  an  inn  with  a  hamper,  in  which  he  hath 
cei^n  goods,  (to  wit,  hats,  as  the  case  was,)  and  depart  leaving 
it  wiUi  the  host,  and  two  days  after  come  again,  and  in  the  time 
of  his  absence  this  was  stolen;  he  shall  not  have  any  action  against 
the  host,  because  he  was  not  a  guest  at  the  time  of  the  stealing, 
and  the  host  had  no  benefit  by  the  keeping  thereof,  and  therefore 
shall  not  be  charged  for  the  loss  thereof  in  his  absence.  1  Roll. 
Mr.  2. 

If  one  come  to  an  inn,  and  make  a  previous  contract  for  lodg- 
ing for  a  set  time,  and  do  not  eat  or  drink  there,  he  is  no  guest, 
but  a  lodger,  and  so  not  under  the  innkeeper's  protection:  but  if 
he  eat  and  drink,  or  pay  for  his  diet  there,  it  is  otherwise. 
Parker  v.  Flinty  12  Mod.  255. 


§  XIV.  XV.      dIebOUjSCtI  {Larceny  by  Guests.')  ^9 

So  if  an  attorney  hire  a  chamber  in  an  inn  for  a  whole  term,  the 
host  is  not  chargeable  with  any  robbery  in  it,  because  the  party 
k  as  it  were  a  lessee.    Mo»  877* 

An  innkeeper  is  not  bound  to  find  any  more  than  convenient 
lodging-rooms  and  lodging  for  his  guests.  Therefore,  where  a 
person,  originidly  coming  as  a  guest,  applied  for  a  room  for  the 
piiniose  of  exhibiting  goods  for  »Ede,  the  use  of  which  was  granted 
to  nioi  by  the  innkeeper's  wife,  who  at  the  same  time  told  him, 
that  there  was  a  key  in  the  door,  and  that  he  might  lock  it,  (which 
was  equivalent  to  telling  him  that  he  must  take  charge  of  it,)  but 
which  he  neglected  to  do,  and  during  the  night  a  part  of  the 
goods  were  stolen  ;*  it  was  held  tliat  S\e  innkeeper  was  not  re- 
sponsible.— Batfleif  J.  observed,  that  <'  to  hold  in  such  a  case  that 
the  defendant  is  liable,  would  be  to  make  him  liable  not  for  his 
own  negligence  but  the  negligence  of  his  guest ;  for  grosser  negli- 
gence can  hardly  be  stated ;  and  it  would  be  to  enable  the  plaintiff 
to  take  advantage  of  his  own  neglieence,  which  lias  been  the  sole 
cause  of  the  loss."     Burgess  v.  cTtmenis,  4  Af.  &  S,  306. 

If  a  guest  take  upon  himself  the  exclusive  charge  of  the  goods 
which  he  brings  into  the  house  of  an  innkeeper,  he  cannot  after- 
wards charge  the  innkeeper  with  the  loss.  A  landlord  is  not 
bound  to  furnish  a  shop  to  every  guest  who  comes  into  his  house  ; 
and  if  a  guest  takes  exclusive  possession  of  a  room,  which  he 
uses  as  a  warehouse  or  shop,  he  discharges  the  landlord  from  his 
common  law  liability.  Per  Le  Blanc  J.  Famtoall  and  another 
V.  Packwood,  York  Spring  Au.  1816.  1  Stark.  N.  P.  247. 
1  Holt.  Rep.  209. 

An  innkeeper,  though  licensed  to  let  post  horses,  is  not  liable 
to  an  action  for  refusing  to  furnish  them  to  a  traveller,  though  he 
have  a  chaise  and  horses  at  liberty  at  the  time  of  tlie  application, 
and  though  a  reasonable  price  oe  tendered  to  him  for  the  hire. 
Dicas  y.  Hides,  York  Spring  Ass.  1816.  cor.  Le  Blanc  J. 
1  Stark.  N.  P.  247.     1  Holt.  Rep.  207. 

Soldiers  billeted  are  guests.  Clayt.  97.  In  Com.  Dig.  tit. 
Action  on  the  case  for  negligence  (B),  it  is  said  they  must  be  quar- 
tered fourteen  days. 

XV.     Guests  stealing  Goods. 

A  guest  in  a  common  inn,  rising  in  the  night-time,  and  carrying 
goods  out  of  his  chamber  into  another  room,  and  from  thence  to 
the  stable,  intending  to  ride  away  with  them,  is  guilty  of  felony ; 
for  the  least  removal  of  the  thing  taken  from  the  place  where  k 
was  before  is  a  sufficient  asportation  for  this  putpose.  Dot* 
c.  40.  §  87.     1  Haxo.  c.  33.  §  18.     See  tit.  iLarcrnE,  vol.  iii, 

[NOTE.  The  universities  are,  generally  excepted  out  of  tlifse 
acts  concerning  alehouses.] 
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30  G.  2.  c.  24.  the  records ;  and  if  any  person  shall  appeal  to  the  said  sessions, 

the  justices  there  shall,  upon  receiving  the  said  conviction,  drawn 
up  in  the  form  aforesaid,  proceed  to  hear  and  determine  the  matter* 

Certionuu.  J  20.  And  no  certiorari  shall  be  granted  to  remove  any  proceed- 

ings on  this  act. 

Appeal.  §  21.  And  if  any  person  convicted  of  any  offence  punishable  by 

this  act  shall  think  lumself  aggrieved  by  the  judgment  of  the  jus- 
tice before  whom  he  shall  have  been  convicted,  he  may  appeal  to 
the  next  general  or  quarter  sessions  of  the  peace,  for  the  county, 
&c,  where  the  judgment  shall  have  been  given,  and  the  execution 
of  the  judgment  shall  in  such  case  be  suspended,  the  person  con* 

Kecpgnisance.     victed  entering  into  a  recognizance  at  the  time  of  the  conviction, 

with  two  sureties  in  double  the  sum  he  shall  have  been  adjudged 
to  pay,  upon  condition  to  prosecute  such  appeal  with  effect,  and 
to  be  forth-coming  to  abide  the  judgment  and  determination  of 
the  said  sessions ;  and  the  said  sessions  shall  hear  and  finally  de- 
termine the  same,  and  award  such  costs  as  shall  appear  just  and 
reasonable  to  be  paid  by  either  party;  and  if  the  judgment  shall 
be  affirmed,  the  appeHant  shall  immediately  pay  the  sum  adjudged 
to  be  forfeited,  together  with  such  costs  as  the  court  shall  award, 
or  in-defaull  thereof,  shidl  suffer  the  pains  and  penalties  by  this 
act  inflicted  upon  persons  req>ectively  who  shall  neglect  to  pay» 
or  shall  not  pay,  the  forfeitures  by  this  act  to  be  paid. 

§  22*  And  no  person  punished  by  this  act  shall  be  punished  by 
4uiy  other  law  for  the  same  offence. 


Costs. 
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i  J.  c.  d. 

4  J-  c.  5. 
21  J.  c  7. 
1  C.  C  4. 
Ftoaltjof 
«ip]^ng. 


4. 
§2- 


If  any  person  (unless  those  excepted  under  the  foregoing  faead> 
by  1«/.  C.9.)  shall  remain  or  continue  drinking  or  tippling  in 
any  inn,  victualling^house,  or  alehouse,  he  shcul  on  conviction 
thereof  before  the  mayor  or  a  Justice  of  the  peace,  on  view,  con- 
fession or  oath  of  one  witness,  forfeit  for  every  offence  3f  •  4cf.  to  be 
paid  within  one  week  next  after  the  conviction  to  the  churchwar- 
dens, who  shall  be  accountable  for  the  same  to  the  use  of  the  poor ; 
aqd  if  he  shall  refuse  or  neglect  to  pay  the  same,  it  shall  be  levied 
by  distress :  and  if  he  be  not  able  to  pay  the  forfeiture,  then  the 
mayor,  justice  or  court  where  the  conviction  shall  be,  may  punish 
the  offender,  by  setting  him  in  the  stocks  for  every  offence  by  the 
space  of  four  hours.  , 

21  J.  c.  7.  §5.      And  all  constables^  churchwardens,  aleconners,  and  sidemen, 

shall,  in  their  several  oaths  incident  to  their  offices,  be  charged 
to  present  the  said  offence. 

And  if  any  alehouse-keeper  shall  be  convicted  of  the  said 
effience^  he  shall  moreover  for  the  space  of  three  years  be  disabled 
to  keep  any  such  alehouse.  7 1/.  c.  10.^21  «7.  c.  7.  $  4*.    . 

XIL  Concerning  Drunkenness, 

Voluntary  He  who  IS  guilty  of  any  crime  whatever,  through  his  voluntary 

drunkenness  no  drunkenness,  shall  be  punished  for  it  as  much  as  if  he  had  been 

"  sober,  (a)     1  Hatjo,  c.  1 .  f  6. 

I ___^ 

■  '    ■     ■  ■■■«»■■    i^.i  ...I      I     '  t      1. 

(a)  There  was  a  law  in  Greece,  "  that  he  who  committed  a  crime  when  drunk 
should  receive  a  double  punishment,'*  one  lor  tlie  crime  itself,  and  the  other  for 
the  ebriety  whkfa  prompted  him  to  commit  tt.    4  Blac.  Com.  20* 


AldKMise* 
jkceper  guilty  of 
tippling. 


excuse. 
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And  all  constables,  churchwardens,  aleconners,  and  sidemen,  4J.  c.  5.  §7. 
shall  be  swam  to  present  the  offence  of  drunkenness. 

£very  person  who  shall  be  drunk,  and  thereof  shall  be  con-  penalty  for  Hm> 
Ficted  (T.U.W.)  before  one  justice,  or  mayor,  on  view,  confession,  ofience. 
or  oath  of  one  witness,  shall  forfeit  for  the  first  offence  5<«  to  be  4  J.  c  5.  §  J, 
paid  within  one  week  after  conviction  to  the  churchwardens  (X),  V.'^l^'  " 
who  shall  be  accountable  for  the  same  to  the  use  of  the  poor ',       '  ' 
and  if  he  shall  refuse  or  neglect  to  pay  the  same  as  aforesaid,  it 
shall  be  levied  by  distress  (Y) ;  and  if  the  offender  b^  not  able 
(Z)  to  pay  the  said  sum  of  5s.  he  shall  be  committed  to  the  stocks 
(A  a),  there  to  remain  by  the  space  of  six  hours^ 

And  if  any  constable,  or  other  inferior  officer  to  whom  that  4  J.  c.  5.  $  J. 
shall  be  given  in  charge  by  the  precept  of  any  mayor  or  justice, 
do  neglect  the  due  correctiox^  of  the  offender,  or  the  due  levying 
of  the  penalties  where  distress  may  be  had,  every  person  so 
offending  shall  forfeit  lOf.  to  be  levied  by  distress  %  any  other 
person  having  warrant  from  any  mayor,  bailiff,  or  other  head- 
officer,  justice,  or  court,  where  any  such  conviction  shall  be,  .to  be 
paid  to  the  churchwardens,  who  shall  account  for  the  same,  to  the 
use  of  the  poor  where  the  offence  shall  be  committed. 

And  any  person  upon  a  second  conviction  of  drunkenness  shall  Second  ofiTence. 
be  bounden  with  two  sureties  in  one  recognizance  or  obligation  of  ^^'^  ^  ^^* 
lot  with  condition  to  be  from  thenceforth  of  good  behaviour.  *^  ''•  ^*  '^'  ^  ^' 

To  be  qfgood  hehaviaur.']  Lord  //a/e,  speaking  of  the  statute 
of  34  Ed.  3.  c.l.  which  gave  justices  power  to  bind  malefactors 
to  their  good  behaviour,  generally,  without  any  time  limited, 
says,  that  it  is  not  meant  that  the  same  shall  be  perpetual,  but  in 
the  nature  of  bail,  viz.  to  appear  at  such  a  day  at  their  sessions, 
and  in  the  mean  time  to  be  of  good  behaviour.    2  Ilalef  136. 

j  1 1.  But  the  offenders  shall  be  convicted  in  six  months.  I^n  ^list  tiine. 

§  8.  Provides  that  this  act  shall  not  abridge  the  ecclesiastical 
jurisdiction. 

§  9.  But  when  the  offender  hath  been  once  punished  by  any  None  to  be 
the  ways  before  mentioned,  he  shall  not  be  punished  again  by  twice  punished 
any  other  wavs  or  means.  ^^  ****  ■•™* 

If  any  alenouse-keeper  shall  be  convicted  of  bemg  drunk,  he  ^pjj^jj,^ 
shall,  brides  the  penalties  above-mentioned,  be  utterly  disabled  keeper  drunk. 
to  keep  any  such  alehouse  for  the  space  of  three  years  next  en- 
suing the  conviction.  7  «/•  c.  10. 

Every  person  in  his  majesty's  pay  in  the  navy,  being  guilty  of  Navy. 
drunkenness,  shall  incur  such  punishment  as  a  court  martial  shall  ^J^'^'  ^'  ^^' 
think  fit  to  impose.  ^"^  ^' 

Xlir.  Detaining  Goods /or  the  iteckoniivg. 

An  innkeeper  may  detain  the  person  of  the  guest  who  eats,  General  power 
or  the  horse  which  eats,  till  payment.  And  this  he  may  do,  of  detaining. 
withbut  any  agreement  for  that  purpose.  The  law  annexes  such 
a  condition  without  the  express  agreement  of  the  parties ;  for  it 
would  be  hard  to  oblige  him  to  sue  for  every  little  debt ;  and  a 
greater  hardship,  that  he  might  not  be  able  to  find  who  was  his 
guest.    3  Bac.  Abr.  667. 

Hierefore,  in  trover  for  a  horse  in  an  innkeeper*s  hands,  denial 
is  BO  evidence  of  conversion^  unless  the  plaintiff  tender  what  tlie 

E  4 
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E.  Certificate  of  a  Justice  of  Peace  or  Magistrate  for  con- 
tinuing the  License  granted  at  the  Gcncrsa  Licensing  Day 
tp  a  Person  succeeding  the  former  Occupier,  in.  case  of 
Death  or  Removal,  pursuant  to  Stat.  48  Geo.  3.  c,  14d« 

§6. 

County  of —    1 'W/'HEREAS   at    a    general  meeting    of  his 
Hundred  of —  J  majesty^s  justices  of  the  peace   acting    in 

and  for   the  hundred  of in  the  count t/  of  ■  holdcn 

tvithin  the  said  hundred  in  the  month  of  September  last ^  for  the 
purpose  of  authorizing  and  empowering  persons  to  keep  common 
inns,  alehouses^  or  victualling  houses  toithin  the  saidhundredy  A.B.  of 

the  parish  of in  the  said  hundred,  was  duly  autJwrized  and 

empoxvered  to  keep  a  common  ihn,  alehouse, '  or  victuallir^  house ^ 
and  to  utter  and  sell  in  the  said  house,  knotvn  by  the  sign  of  the 

in  the  said  parish  of in  which  he  then  dwelt,  and 

in  the  premises  thereunto  belonging,  and  not  elsewhere,  victuals, 
and  all  such  exciseable  liquors  as  he  should  be  licensed  and  ent" 
powered  to  sell  under  the  authority  and  permission  of  any  excise 
license  which  should  be  duly  granted  by  the  cdmmissioners  of 
excise,  or  persons  to  be  appointed  and  employed  by  them  for  thai 
purpose,  or  by  any  collector  and  supervisor  of  excise  respectively^  ; 
provided  that  the  true  excise  in  bread,  in  beer,  ale,  cider,  and  aU 
other  liquors  should  be  duly  kept,  and  that  no  unlaxvful  game  or 
games,  or  any  drunkenness  or  other  disorder,  should  be  s'^iffered  in 
his  said  house,  yard,  gardeti,  or  premises ;  but  that  good  order 
and  rule  should  be  maintained  and  kept  therein,  according  to  the 
laws  of  this  realm,  in  that  behalf  made:  The  authority  and p&wer 
thereby  granted  to  continue  in  force  for  one  whole  year,  from  the 
29th  day  of  the  said  month  o/*  September  and  no  longer. 

And  whereas  it  has  been  made  appear  unto  me  that  the  said 
A.  B.  duly  obtained  an  excise  license  for  the  purposes  and  time 
aforesaid,  and  that  the  said  A.  B.  is  now  removed  from,  the  said 
house,  or  dead,  (as  the  case  may  be)  These  are  to  certify,  that  J, 
being  one  of  the  justices  of  the  peace  acting  within  the  saM 
hundred,  do  approve  of  C.  D.  the  person  to  whom  this  certificate 
is  given,  as  a  Jit  person  to  be  authorized  and  empowered  to  sell 
\eer  and  ale  by  retail,  cider  and  perry,  to  be  drank  and  con^ 
sumed  in  the  said  house  and  premises  where  the  said  A.  B.  carried 
on  his  trade  during  the  residue  of  the  term  for  which  his  license 
toas  originally  granted.     Given  under  my  hand,  this  •  day 

of  one  thousand  eight  hundred  and . 

J.  P. 

F.  Kecognizance  of  an  Alehouse-keeper ;   on  5  &  6  Ed.  6. 

c.  25.  and  26  Geo.  2.  c.  SI. 

Wealmorland.  ^E  it   remembered,  that   on  the  ■  day  of 

•  in  the year  of  the  reign  of 

'  A.  P.  of'  in  the  county  aforesaid,  innkeeper,  and 

A.S.  of  — ^-—  yeoman,  and  B.  S.  of  >  yeoman,  per^ 

sonally  came  before  us  ■  esquires,  justices  of  the  peace  for 

the  said  county,  and  acknowledged  themselves  to  owe  to  our  said 
sovereign  lord  the  king,  that  is  to  say,  the  said  A.  P.  the  sum  of 
lOl.  and  the  said  A.  S.  and  B.  S.  the  sum  of  51.  each,  of  good 

1 
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and  hnofid  money  of  Great  Britain,  to  he  made  and  levied  of 
their  goods  and  chatteUj  lands  and  tenements  respectively,  to  the 
use  of  our  said  sovereign  lord  the  hingy  his  heirs  and  successors,  if 
the  said  A.  P.  shall  nuuce  default  in  the  condition  underwritten* 

The  Condition  of  this  recognizance  is  such,  that  xohereas  the 
above  bounden  A.  P.  tr  licensed  to  keep  a  common  inn  and  ale* 
house  Jbr  one  year  from  the  99th  day  of  September  noto  next, 
in  the  house  where  he  noto  dweUeth  at  ■  aforesaid :    if 

he  the  said  A.  P.  shall  keep  and  maintain  good  order  and  nde, 
and  shall  suffer  no  disorders  or  unlato/ul  games  to  be  used  in  his 
said  house,  nor  in  any  out'house,  yard,  garden,  or  backside,  there- 
unto  belonging,  during  the  said  term,  then  this  recognizance  shall 
be  void* 

Taken  and  acknowledged  the  day  and         •  - 
year  above  written,  before  us,  .7.  P. 

AT.  P. 

G.  Form  of  a  Recognizance  of  a  Person  authorized  to 
continue  till  the  next  General  Licensing  Day,  a  License 
originally  granted  to  a  former  Occupier,  in  case  of  Death 
or  Removal. 

County  of  1    IQE  it  remembered,  that  on  the  •  day  of 


} 


in  the  — —  year  of  the  reign  of  our  sovereign 
lord  George  the  ■  of  the  united  kingdom  of  Great  Britain  and 

Ireland,  Hng,  defender  of  the  faith,  CD.  of  ■  in  the  said 

county  of and qf in  the  said  county  of 

personally  came  before  ■  o/"  the  justices  of  our  said  lord  the 

king,  assigned  to  keep  the  peace  in  and  for  the  said  county  of 

end  acknordedged  themselves  to  otoe  to  our  said  lord  the  xing,  to  toit^ 

the  said the  sum  of  10/.,  and  the  said the  sum 

of  ■  pounds f of  good  and  lawful  money  of  Great 

Britain,  to  oe  respectively  made  and  levied  of  their  several  goods  and 
chattels,  lands  and  tenements,  to  the  use  of  our  said  lord  the  king,  his 
heirs,  and  successors,  in  case  default  shall  be  made  in  perfonnance  of 
the  condition  hereunder  written. 

Thb  Condition  of  this  recognizance  is  such  that,  whereas  A.  B. 

of in  the  said  county,  victualler,  was,  at  the  last  general  li- 

censing  day,  in  September,  didy  authorized  and  empowered  to  keep 
a  common  inn,  alehouse,  or  victualling-house,  at  the  sign  of  the 

—  in ^  aforesaid,  for  the  space  of  one  year,  from  the 

^9th  day  of  September  lastpond  whereas  the  said  A.  B.  duly  ob' 
tained  an  excise  license  for  that  purpose,  which  said  alehouse,  to- 
gether  with  the  license,  and  all  interest  therein,  he  the  said  A.B. 
hath  assigned  to  the  above  bounden  CD*  {or  is  now  possessed  of,  in 
conseouence  of  the  death  of  the  said  A.  B.  or  otherwise  as  the  case 
may  oe),  and  whereas  the  said  C*  D.  is  duly  authorized  to  continue 
open  the  said  common  inn,  alehouse,  or  victuatling-housef  under  and 
by  ffirtue  of  the  said  license,  until  the  expiration  thererf.  Now,  if 
he,  the  saidXl,  D*  shaU  keep  and  maintain  good  order  and  rule,  and 
suffer  no  disorder  or  unlawful  games  to  be  used  in  his  said  house, 
nor  in  any  outhouse,  yard,  garden,  or  backside  thereto  belonging, 
then  tie  said  recognizance  shall  be  void;  or  else  remain  in  Jull 
force. 

Taken  and  acknowledged  the  day  and 
year  above  written  before 
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II.     Form  of  Assignment,  to  b^  indorsed  upon  the  back  of 
tlic  Excise  License. 

County  of  —  7    Tihe  voithin'tiamed  A.  B.  do  hereby  assign  this 
Hundred  of— J       license  and  all  mi/  interest  therein  to  J.  D.  of 

in  the  said  county  q/—— .     Witness  my  hand  this  > 

day  of one  thousand  eight  hundred  and  ■ 

Witness  A.  B. 

A.W. 

1.     Information  for  selling  Ale  without  a  Magistrate's  Li- 
cense; on  the  35  Geo.  3.  c.  115. 

bounty  of  1    "^E  it  rememhered%  that  on  the <fay  of 

-^—  J  in  the year  of  the  reign  of  our  sovereign 

lord  George  the  thirds  by  the  grace  of  God,  S^c.  and  in  the  year 

of  our  Lord  — — ,  ai ■ —  in  the  said  county  of  s  A.  I. 

of in  the  county  of gentleman^  toho  prosecutes  as  well 

for  the  poor  of  the  parish  of  in  the  said  county  of 

as  for  himself,  in  this  behalf  in  his  proper  person,  cometh  before  me 
I.  P.  esquire^  one  of  the  justices  of  our  said  lord  the  kingy  assigned 
to  keep  the  peace  of  our  said  lord  the  king^  in  and  for  the  said  county 
of  — — ,  and  also  to  hear  and  determine  divers  folonies,  trespasses, 
and  other  misdemeanors  in  the  said  county  committed^  and  as  toellfor 

the  poor  of  the  said  parish  of in  the  said  county  of 

as  for  himself  giveth  me  the  said  justice  to  understand  and  be  in- 
formedy  that  after  the  20/A  day  of  September  I795i  and  toithin  six 
months  next  before  the  day  of  exhibiting  the  said  information,  to  toil, 

on  the day  of in  the  year  of  our  lord  one  thousand 

eight  hundred  and  ,  at  the  parish  of tn  the  said  county 

of  '  one  A.O.qf  the  parish  of- in  the  county  of — 

yeoman,  did  sell  ale,  (or  beer,  or  any  other  exciseable  liquors),  [par- 
ticularizing which  of  them,  as  the  case  shall  happen  to  be,]  bif 
retail  in  the  house  (or  other  place,  as  it  ma^  be),  of  him  the  said 
A*  O.  situate,  standing  and  being  in  the  said  parish  ^— — —  i» 
the  said  county  of  "  toithout  being  licensed  thereto,  according 

to  lam  ;  xohereby,  and  by  force  of  the  statute  in  such  case  made  and 
provided^,  the  said  A.  O.  hath  forfoited  for  his  said  offence  the 
sum  of  20/.»  and  also  the  costs  and  expends,  attending  the  con- 
victing the  said  A.O.  of  the  said  <ffence,  one  moiety  ^  the  said 
penalty  of  20/.  to  him  the  said  A.  I.  Mid  the  other  moiety  thereof  to 

the  use  of  the  poor  of  the  said  parish  of (being  the  parish 

in  which  the  said  otorcc  was  coitimitted) ;  and  that  A.  Wr  of  the 
parish  of     ■    i    ■  in  the  county  of  ■  yeOman,  is  a  material 

witness  to  be  examined  concerning  the  premises  :  and  the  said  A.  I* 
who  prosecutes  as  aforesaid,  prayeth  that  the  said  A.  O.  may  be  con' 
victea  of  the  aaid  offkne^,  and  that  one  moiety  of  the  said  pena&y  (^ 
20l.  may  be  adjuJ^ed  to  Mm  the  said  A.  I.,  and  the  other  moie^ 
thereof  to  the  use  of  the  poOr  of  the  said  parish  of  — = — ^  accord' 
ing  to  the  form  of  the  statute  tn  such  case  made  and  provided;  and 
tliat  the  said  A.  O.  may  be  summoned  to  ansuner  the  saidif^>rmation, 
and  make  his  defence  thereto,  and  the  said  A.  W,  to  i^ify  his  kwHof' 
ledge  therein,  before  me  the  justice  aforesaid 


K.     Summons  thereupon. 

County  of  1  To  A,  O.  and  to  the  constable  of ^  in  the  laid 

• '  J      county.  • 

J^HEREAS  an  information  haih  been  this  day  exhibited  by  A.  I, 

of  ■  in  the  county  of gentleman ^  nho  prosecutes 

at  toeu  for  the  poor  of  the  parish  of as  for  himself^  in  this 

b^alff  oefbre  me  I.  P.  esquire^  one  of  the  justices  of  our  said  lord 
the  king  assigned  to  keep  the  peace  of  our  said  lord  the  kingf  in  and 

for  the  said  county  of »  and  also  to  hear  and  determine  divers 

Jdoniesy  trespasses^  and  other  misdemeanors  in  the  said  county 
committed,  setting  forthy  that  ajler  the  ^Oth  day  of  September  1795> 
and  voithin  six  months  next  before  the  day  of  e^ibittng  the  said  in* 

formation^  to  toit^  on  the day  cf f»  the  year  qf  our 

Lord : — ,  at  the  parish  of  -  -,  in  the  said  county  of  — — , 

you  A,0»of  the  parish  of  in  the  county  of — ^-—^  yeoman, 

did  sell  ale,  (or  beer,  or  any  other  exciseable  h'quors ) ,  [particularizing 


which  of  them,  as  the  case  shall  happen  to  be],  by  retail,  in  the 

of  you  the  said 
standing  and  being  in  the  said  parish  of in  the  said  county 


house,  (or  other  place  as  it  may  be),  of  you  the  said  A.  O.  situate. 


of : — 9  xaithout  being  licensed  thereto  according  to  laxv  ;  toherebi/, 

end  by  Jbrce  of  the  statute  in  such  case  made  ana  pr&oided,  you  the 
said  A.  O.  hayje  Jbrfeited  for  your  said  offence  the  sum  of  20L  and 
also  the  costs  and  expences  attending  the  convicting'  you  thereof,  one 
moieiy  of  the  said  penalty  of  2(A.  to  him  the  said  A.  I.  and  the  other 
moiety  thereof  to  the  use  of  the  poor  of  the  said  parish  of  ■  ■ 
(being  the  parish  in  xohich  trie  said  offence  voas  committed),  and  pray^ 
ing  thai  you  the  said  A.  O.  may  be  convicted  of  the  said  offence,  and 
that  one  moiety  qf  the  said  penalty  of20l.  may  be  adjudged  to  him 
the  said  A.  I.  and  the  other  moiety  thereof  to  the  use  of  the  poor  of 

ike  said  parish  of ,  according  to  thejbrm  of  the  statute  in  such 

cate  made  and  provided :  These  are  therefore  to  require  you  the 

laid  A.  O.  to  appear  before  me  on  the day  of next 

ensuing,  at  the  hour  of in  the  forenoon  of  the  same  day, 

at  the  house  of situate  in  *  in  the  said  county  of . 

to  anstoer  the  matter  of  complaint  contained  in  the  said  informal 
tion,  and  to  shew  cause,  if  any  you  have,  why  you  should  not  be 
convicted  of  the  said  offence  charged  in  the  said  information  ;  and 
I  do  authorize  you  the  said^  A.  C.  to  serve  this  my  summons,  and 
do  reauire  you  the  said  A.  C.  to  attend  me  at  the  time  and  place 
last  aoove-mentioned,  then  and  there  to  make  a  return  to  me  of  the 
execution  of  this  my  summons.      Herein  you  the  said  A.  C.  fait 

nyt.     Given  under  my  hand  and  seal,  at in  the  county  of 

,  the  day  of ,  in  the  year   of  the 

reign  of  our  said  sovereign  lord  the  novo  king,  and  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and' 

Kote.—  A  summons  for  a  witness,  in  behalf  of  either  of  the  par- 
ties, may  easily  be  extracted  from  the  premises;  or  may  be 
inserted  in  the  above  summons  of  the  offender,  by  adding  after 
the  words,  ".  This  my  summons;**  And  you  the  said  constable  are 
hereby  further  required  to  sutkmon  A.  W.  of  ■  in  the  said 
county  of  -  to  amear  before  me  at  the  time  and  place  qfore^ 

said,  to  testify  his  lawwleage  in  and  concerning  the  premises^ 
Herein,  efCm 

VOL.  I.  .  r 


66  aiejKJUdeflf.  S  XV. 

L.  Conviction  for  selling  Ale  without  License ;  on  26  Geo.  2. 
r.'Sl.  specially  directed  by  the  35  Geo.  3.  c.  1 1 3. 

Middfcsex.  \      B.  is  convicted  on    his   (or  her)  own   confession^ 

*    (or,   on   the  oath  of )  of  having  sold   aUt 

(becTf  or  other  liquors,)  in  the  parish  of in  this  county  on 

the  day  of without  being  licensed  thereto  according 

to  lawt  (or,  after  being  disabled  to  sell,  as  the  case  may  be.) 
This  is  the  first  (or  second)  offence.  Given  under  my  hand  and  seal 
this day  of 

M.  Notice  of  the  above  Conviction,  to  be  given  either  per- 
sonally, or  left  at  the  Place  where  the  Offence  was 
committed. 


^^^y_f  I  To  the  constable  of 


INHERE  AS  A.  O.  of in  the  county  of yeo- 

iwa/i,  is'  this  -• day  of duly  convicted  before 

me  J.  P.  esquire,  one  of  his  majesty* s  justices  of  the  peace  in  atul 
for  the  said  county  of  ■  of  having  sold  ale,  (beert  or  other 

"exciseable  liquors,)  [or  as  the  case  may  be,3  vsithout  being  duly 
licensed  so  to  do ;  whereby  he  liath  forfeited  the  sum  of  2QL  be^ 
sides  the  costs  and  expenses  attending  the  said  conviction^  which 
costs  and  expenses  I  have  ascertained  and  assessed  at  the  sum  of 

— < ,  pursuant  to  fJie  statute  in  that  case  made  and  provided  .- 

nese  are  therefore  to  €Uithorize  and  require  you  the  said  constable 
to  give  notice  thereof  unto  the  said  A.  O.  and  to^  demand  and  re* 
ceive  of  liim  the  said  A.O.   the  sum^  of'  ,  whereof  you  are 

to  pay  tlie  sum  of to  A.  I.  of  ■,  who  informed  me  of 

the  said  offence,  and  lOl,  the  remainder  thereof  you  are  to  pay 
to  the  churcluoardens  or  overseers  of  the  poor  of  the  parish  of 
,  for  the  use  of  the  poor  of  the  said  parish,  (being  the^pku:e 
where  the  said  offence  was  committed).  And  if  the  said  A.  O.  shall 
refuse  or  neglect  to  pay  the  same  'for  three  days  after  notice  of 
this  my  order,  you  are  to  certify  the  same  unto  me,  that  such 
further  proceedings  may  be  had  thereon  as  to  law  doth  appertain. 
Given,  8sc, 

N0  Warrant  of  Distress  on  Non-payment  of  the  Penalty 
for  selling  Ale  without  License ;  on  the  35  Geo.  3*  c.  113. 
Jiot  to  be  issued  till  three  Days  after  Service  of  the  above 
Notice.   . 

^       >  To  the  constable  of  — in  tlie  said  county* 

nfHEREAS  by  a  certain   convictum^    under  my  hand  and  seal^ 

bearing  date  the day  of  ■■  in  the   year^  of  our 

Lord — ,  A.  O.  of — • in  the  county  of     ■  ■  ,  yeoman,  was 

and  is  duly  convicted  before  me  J*  J?,  esquire,  one*  of  the  justices  of 
our  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the 
king  in  and  for  the  ^dd  county  of  ■   ,  and  also  to  hear  mxd, 

determine^  divers  felonies,  trespasses,  and  other  misdemeanors  in 
the  said  county   comndtted,    on   his   (or  her)  own  confesuon,  (or« 


<m  ike  oath  of  •  ,)  of  havwg  ioUi  ale,  (beer,  or  other  liquors,) 
[specifying  which  of  them,  as  the  case  shall  happen  to  be,] 

in  Ute  parish  of in  the  said  county  of*  on  the  — 

day  of -,  without  being   licensed  thereto  according  to  law^ 

{or,  after  being  diiabled  to  mcU,  as  the  case  may  be,)  whereby 
he  hath  forfeited  the  sum  of  20/.  besides  the  costs  and  expenses  at' 
tending  the  said  conviciion,  which  costs  and  expenses  I  liate  ascer* 
tained  and  assessed,  and  do  hereby  ascertain  and  assess,  at  the  sum 

of pursuant  to  the  statute  in  such  case  made  and  provided  .• 

(If  the  conviction  was  made  in  the  absence   of  the  party,  say« 

And  whereas  the  said  A.  O.  on  the day  of last  past 

had  due  notice  of  the  said  conviction,  but  fiath  hitherto  altogether 
neslected  and  refused  to  pay,  and  hath  not  yet  paid,  the  said 
several  sums  of  and  -—  or  any  part  thereof  respectively  .•) 

These  are  therefore  to  command  you  to  distrain  the  goods  and 
chattels  of  the  said  A.  O.  wheresoever  they  shall  or  may  be  found 
within  my  jurisdiction,  and  also  any  goods  or  chattels  found  or 
being  in  the  house  of  the  said  A.  O.  situate,  standing  and  being 
m  the  said  parish  of  >  ■  ■  in  the  said  county  of  (being 

the  house  in  which  the  said  offence  was  committed,)  or  whicJi 
shall  be  found  or  be  in  any  house,  outhouse,  cellar^  vault,  or  other 
storehouee,  belonging  thereto,  or  occupied  therewith,  and  on  the. 
goods  and   chattels  so  distrained  to  levy  the  said   several  sums  of 

20/.    and ,  and  if  withm    the  space  of  five   days  (a)   next 

after  such  distress  by  you  made,  the  said  several  sums  of  20/.  and 

,  together  with  the   reasonable  charges  of  keeping  the  said 

distress,  to  be  allowed  by  me  the  said  justice,  shall  not  be  paid^ 
thai  then  you  do  sell  the  said  goods  and  chattels  so  by  you  distrained 
(IS  aforesaid^  and  out  of  the  money  arising  by  such  sale,  thai  you 
do  pay  one  moiety  of  the  said  penalty  or  sum  of  201.  and  also  the 
snid  sum  of — ;— ^,  (being  the  costs  and  expenses  aforesaid)  to  A.  I,  . 
of     •  in  the  county  of  — — —  yeoman f  who  informed  me 

^  the  said  offence,  and  the  other  moiety  of  the  said  penalty  or  sum 
if  20L    to  the  overseers  of  the  poor  of  the  parish  ^'  in 

the  said  county  of to  the  use  of  the  poor  of  the  said  parish 

{bang  the  parish  in  which  the  said  offence  was  committed),  re-' 
turning  to  him  the  said  A.O.  the  overplus  on  demand,  the  rea^ 
sonable  charges  of  taking,  keeping,  and  selling,  the  said  distress 
being  first  deducted :  and  you  are:  hereby  commanded  to  certify  to 

ne  the  said  justieet  on  the  ■  day  of now  next  ensu" 

ing,  what  you  shall  have  done  by  virtue  of  this  my  warrant, 
(^nem  under  my  hand  and  seal,  at    ■  in  the  said  county  of 

■  the  —  day  of  >  in  the  ■  year  of  the  reign 

ef  oat  said  sovereign  lord  the  now  kmgf  and  in  the  year  of  our 
I/jrd  ■  . 

Return  of  Nulla  Bona  to  be  indorsed  upon  the  Warrant. 

I  do  hereby  certify  to  J.  P.  the  justice  within  named,  that  the 
within  n€nned  A.  O*  hath  not  any  goods  or  chattels  belonging  to 
him  the  send  A.  O.  within  the  jurisdiction  of  the  said  justice,  and 
that  there  are  not  any  goods  or  chattels  found  or  being  in  the 
house  of  the  said  A.  O.  situate,  standing    and  being   in    the  said 

I  ■  ■  i      "  ■  II     .      --  II..  I  I     .,      I      ■!.<..  .1     .III  ■ 

(«)  9ft7G,%>  c.  9a  1 1.  not  lets  thsa  four  or  ib^  than  eight  days. 

f  2 
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parish  4>/  in  the  said  county  of'  (being  the  house, 

or  other  ptace^  in  which  the  offence  within^ientioned  was  com^ 
tnitted,)  or  in  any  lumse,  outhouse,  cellar,  vaults  or  other  store- 
house^    belonging   thereto,   or  occupied    therewith,    whereof  I   can 

levy  the  within-mentioned  several  sums  of  201.  and ,  or  any 

part  thereof  respectively,  as  within  J  am  commanded.  Dated  this 
M  day  of''  *  in  the  year  of  our  Lord    ■ 


A.  C.  Constable  of- 
wilhin  named, 

O.  'CJommitmcnt  on  Non-payment  of  tlie' Penalty  for  selling 
Ale  without  License ;  on  the  35  Geo.  3.  c.  113* 

To  the  constable  of in  the  said  count v» 


r       t      f   }  '^^  ^^^^  constable  of in  the  said  ( 

"  y  o      f      ^^ J  ^^  ^j^g  keeper  of  his  majesty's  gaol  at 

3      in  the  said  county, 

T^HEREAS  by  a  certain  convictimi,  under  my  Itand  and  seal, 

bearing  date  the  ■  day  of  — ^ in  the  year  of' our 

Lord  ,  A.  O.  of '  in  thecotmty  of yeoman^  was 

and  is  duly  convicted  before  me  J.  P.  esquire,  one  of  the  justices 
of  our  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord 

the  king  tu  and  for  the  said  county  of ,  and  <dso  to  hear  and 

determine  divers  felonies,    trespasses,    and   other  misdemeanors  in 
the  said  county  committed,  on  his  (or  her)  own  confession,  (or  on 

the  oath  of  •^ ^  of  having  sold  ale,  (beer,  or  other  liquors,) 

[specifying  whidi  or  them,   as  the  case  shall  happen  to  bej 
t/te  parish  of  ■  ta  the  said  county  of  ■  on  the 


day  of — '• — ^—  without  being  licensed  thereto  according  to  law,  (or, 
after  being  disabled  to  sell,  as  the  -case  may  be,)  whereby  he  hath 
forfeited  the  sum  of  20L  besides  tlie  costs  and  expenses  atten^Ung  the 
said  conviction,  which  costs  and  expenses  I  have  ascertai$ied  ami 
assessed  at  tlie  sum  of  •  pursuant  to  the  statute  in  such  4:ase 

fkade  and  provUed ;  and  whereas  the  said  A.  O.  on  the  day 

of  « lasTpast,  had  due  notice  of  the  said  conviction,  but  -Itatlt 

hitherto  altogether  neglected  and  refused  to  pay,  and,  hath  not  yet 

paid,  the  said  several  sums  of  20L  and ,  or  any  part  thereof 

respectively ;  and  whereas  on  the day  of  ■  lasLpast, 

I  did  issue  my  warrant  to  the  constable  of  ■  commanding  him 

to  distrain  the  goods  and  chattels  of  the  said  A.  O.  wheresoever  thiy 
should  pr  might  be  found  within  my  jurisdiction,  and  also  any  goods 
or  chattels  found  or  being  in  the  .house  of  the  Siod  A.  O.  situate^ 
standing,  and  being  in  the  said  parish  of  ■  in  the  scud  county, 

of  -^— —  (being  the  house  (or  other  place)  in  which  the  s<ud  offence, 
was  committed,)  or  which  should  be  found  or  be  in  any  house,  oii/-. 
house,  cellar,  vault,  or  other  storehouse,  belonging  thereto,  or  oc^ 
cufAed  therewith,  and  that  the  said  constable  shduld  certify  to  sne  the 

sajd  justice,  on  the  -^— ^  day  of now  last  past,  what  he 

should  do  by  virtue  of  my  said  warrant ;  and  whereas  it  duly  appears 
to  me  by  the  return  of  A.  C.  constable  of  aforesaid,  dated 

iJic  .  »  day  of'  last  past,  that  the  said  A.  O.  htUh  not 

any  goods  &r  clwiteU  beUmguig  to  him  the^  said  A.  O.  within  the 
jurisdictum  of  me  the  stdd  justice,  and  thai  there  are  not  any 
goods  or  chattels  found  or  being  in  the  house  of  the  said  A.  O. 
iitucte,  standing,  cndbeing  in  the  said  parish  of  •--—  m  the  tarcf 


county  of {being  the  house  in  which  the  said  offence  was  com- 

mitted^)  or  in  any  houte,  outhouse,  cellar,  tault^  or  other  storeltouse 
belonging  thereto^  or  occupied  therewith,  whereof  he  could  levy  tfia 
said  several  sums  of  201,  and  ■  or  any  part  thereof  respec^ 

lively :     +  These  are  therefore  to  commatul  you  the  said  constable 

of  ' aforesaid,  to  apprehend  him  the  said  A.  O.  and  him 

safely  to  convey  to  the  said  gaol  at aforesaid,  and  there 

to  deliver  him  to  the  said  keeper  thereof,  together  with  tlus  precept.  * 

And  I  do  hereby  command  you  the  said  keeper  of  the  said  gaol  to 
rec^ve  mlo  your  custody  in  the  said  gaol  him  the  said  A.  O.  and  him 
there  safely  to  keep  for  the  space  of  six  calendar  monthSf  unless  the 
said  several  sums  of,  20L  and  -^—  shall  be  sooner  paid  and  satis- 
fed ;  and  for  your  so  doing  tlus  shall  be  your  sufficient  warrant. 
under  my  hand  and  seal  at  ^— -..^-  tn  the  county  of 


the day  of in  the year  of  the  reign  of  our 

S€ad  sovereign  lord  the  now  king,  and'Jm  the  year  of  our  Lord  ■ 

Where  the  warrant  of  commitment  is  issued  by  a  justice  of  a 
diffierent  county  to  that  where  the  offender  was  convicted,  the 
following  addition  to  it  should  be  made  at  the  above  +  :  And 
whereas  it  duly  appears  to  me,  upon  the  oath  of  ■  the  said 

constable  of  ■  aforesaid,  that  tlie  names  J.  P.  subscribed  to 

the  said  warrant  of  distress  are  of  the  proper  hand-writing  of  M« 
said  J*  P.  the  justice  granting  the  same,  and  that  the  said  return 
indorsed  on  the  said  warrant  of  distress  is  a  true  return  thereto. 
The  other  alterations  that  would  be  necessary  are  sufficiently 
obrioua. 

P*  Information  for  selling  Ale  or  Beer  in  Vessels  not  sized 
to  the  Standard  of  the  Exchequer,  nor  signed,  stamped  or 
maxked  to  be  according'  to  the  said  Standard,  on  Stat.  1 1 
and  12  WiS.c.  15. 


Coan^  of  1   "QE  it  remembered,-  that  on  the  — —  day  of 
J         ill  1^  year  of  our  Lord  ■  at  ■■ 


tn 


the  said  county  of  ■  A-  L  of  in  the  county  o/"— 

who  prosecutes  as  weU  for  the  poor  of  the  parish  of"'         in  the 

said  county  of  ^l!"^  himself,  in  this  behalf,  in  his  proper 

person^  cometh  before  me  J.  P.  esqiiire,  one  of  the  justices  of  our  said 
lord  the  king  assigned  td  keep  the  peace  of  our  said  lord  the  king,  in 
and  for  the  said  county  of  ;  and  also  to  hear  and  detennine 

dicers  felonies,  trespasses,  and  other  misdemeanors  in  the  said  county 

commuted,  and  as  well  for  the  poor  of  the  said  parish  of tn 

the  said  county  of  as  for  hwnself,  giveth  me,  the  said  justice, 

to  understand  and  be  informed,  that  witfun  thirty  days  next  before 
the  day  of  exhibiting  the  said  information,  to  wit,  on  the  -^ —  day  oj 
-^^^—  m  the  year  of  our  Lord  one  thousand  eight  hundred  and     ■ 
at  ihepanshif  in  the  said  county  of  one  A.  O.  of  the 

parish  of'  in  the  county  of    ■  being  cm  alehouse-keeper, 

ticiuialler,  and  a  retailer  of  ale  or  beer,  did  retail,  utter  and  sell  in 
his  send  house  at  -i*--*— -  aforesaid  to  one  A.  W.  of'  in 

the  said  county^  lahourer,  ale  or  beer,  in  a  certain  vessel  made  of* 
[as  the  case  may  be,]  whid^  said  vessel  was  not  of  the  content  of  a  full 
ale  quart  {or  ale  pint)  according  to  the  standard  of  the  exchequer,  or 


*  Wood,  ttirtli,  ^AHf  horn,  iMthcT)  orpewttr. 
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in  proportion  tkereunto,  nor  signed,  stamped  and  marked  to  be  of 
tlie  content  of  the  said  ale  quart  (or  ale  pint),  according  to  the  statute 
in  such  case  made  and  provided ^  whereby  and  by  force  of  the  statute 
in  such  case  made  and  provided j  the  said  A.  O.  hath  forfeited  for 
his  said  offence  a  sum  not  exceeding  40«.  nor  less  than  lOs,,  one  moiety  of 
the  said  penalty  to  him  the  stud  A.  I.  and  the  other  moiety  thereof  to  the 

use  of  the  poor  of  the  said  parish  of (being  the  parish  in  which 

*  the  said  offence  was  committed^  and  the  satd  A.L  uffho  prosecutes 

as  aforesaid,  prayeth  that  the  said  A.  0»  may  be  convicted  of  the 
said  offence,  and  that  one  moiety  of  the  said  penalty  may  be  adjudged 
to  him  the  said  A.I.  and  the  other  moiety  thereof  to  the  use  of  (he 

poor  of  the  said  parish  of ■         according  to  the  form  of  the 

statute  m  such  case  made  and  provided,  and  that  the  said  A.  O.  may 
he  summoned  to  answer  the  said  information,  and  make  his  defence 
thereto  b^ore  me  the  justice  aforesali. 
Before  me  A.  I. 

J.  P. 

Q.  Summons  of  a  Person  for  retailing  and  selling  Ale  or 
Beer  in  Vessels  not  according  to  the  Standard  of  the 
Exchequer,  nor  signed,  stam))ed  or  marked  to  be  according 
to  the  said  Standard ;  on  stat.  1 1  &  12  W.  3.  c,  15. 

Tountv  of  )    "^^  ^'  ^'  ®^  ^^  parish  of in  the  said  county, 

^         >       alehouse-keeper,  and  also  to  the  constable  of  the 
J        said  parish  oi    

IXfHERKAS  an  information  hath  been  this  day  exhibited  by  A.  I. 

of in  the  county  of who  prosecutes  as  welt  for 

the  p^r  of  the  parish  of as  for  himself  in  this  behalf,  before 

me  J.  P.  esquire,  one  of  the  justices  of  the  peace,  acting  in  and  for  the 
said  county,  setting  forth,  that  within  thirty  days  next  before  the  day 
of  exhibiting  the  said  information,  to  wit,  on  the  ■  day  of 

xn  the  year  of  our  Lord  one  thousand  eight  hundred  and  at 

the  parish  of'  ■  in  the  said  county  of-  you  A.  O.  of  the 

said  parish  of  n  .  in  the  county  of  ■  being  an  alehouse^ 

keeper,  victualler,  and  a  retailer  of  ale  or  beer,  did  retail,  utter  and 
sell  in  your  said  house  at^^-z —  aforesaid^  to  one  A,  W.  of 
in  the  said  county,  labourer,  ale  or  beer^  in  a  certain  vessel  made  of 
'  *  [as  the  case  may  be]  which  said  vessel  was  not  of  the  con^ 

tent  of  a  full  ale  quart  (or  ale  pint)  according  to  the  standard  of  the 
ixcltequer  or  in  proportion  thereunto,  nor  signed,  stamped  and  marked 
to  be  of  the  content  of  the  said  ale  quart  (or  ale  pint)  according  to 
the  statute  in  such  case  made  and  provided.  Whereby  and  by  force  of 
the  statute  in  such  case  made  and  provided,  you  the  said  A.  O.  have 
forfeited  for  your  s(;ud  offence,  a  sum  not  above  iOs.,  nor  under  ]0#., 
one  moiety  of  the  said  penalty  to  him  the  said  A.  I.  and  the  other 
moiety  thereof  to  the  use  of  the  poor  of  the  said  parish  of' 
(being  the  parish  in  which  the  said  offence  was  comiifitted)  and  firay^ 
ing  that  you  the  said  ik.  O.  may  be  convicted  of  the  said  offence,  and 
that  one  moiety  of  the  said  penalty  may  be  adjudged  Jo  him  the  said 
A.  I.  and  the  other  moiety  thereof  to  the  nse  of  the  poor  ^  ths  said 

parish  of —  according  to  the  form  of  the  statute  in  such  case 

made  and  provided.     These  are  therefort  to  summon  and  require  you 


■fc.  — 


*  Wopdt  Mitiiff  gUsh  .bona,  leatlier,  or  f«wtw. 


ihe  said  A.  O.  io  appear  before  me  on  the  — i—  day  of' 


>uj[(  ensuing t  «'  ihe  hour  of  -  in  ihe  forenoon  of  the  same  day 

at  in  the  said  county  of to  answer  the   matter  of 

complaint  contained  in  the  said  informatiorit  and  to  shew  cause,  if  any 
1J0U  have,  why  you  shonld  not  be  convicted  of  the  said  offence  charged 
in  the  said  information ;  and  1  do  authorixe  you  the  said  constable  to 
serve  this  my  summons^  and  do  require  you  to  attend  me  at  the  time 
and  place  last  above  mentioned^  then  and  there  to  make  a  return  to 
me  of  the  execution  of  this  sumtnons.  Herein  fall  you  not.  Given  under 

my  hand  and  seal  at in  the  said  county,  the day  of 

m  the  year  of  our  Lord  one  thousand  eight  hundred  and  — . 

For  a  Form  of  Conviction  on  Stat.  11  &  12  W,3,c.l5.£6r 
selling  Ale  or  Beer  in  V^els  not  sized,  nor  signed,  stamped,  or 
marked  to  be  according  to  the  Standard  of  the  Exchequer,  see 
the  General  Form  in  title  Conviction. 

State  Ist,  The  Information.  2dly,  The  Summons.  Sdly,  The 
Appearance  or  otherwise  of  the  Defendant.  4tbly,  His  Plea. 
5my^  The  Proofs  in  support  of  the  Charge.  6thly,  llie  De- 
fence ;  and  finally,  the  Judgment. 

9 
/ 

R.  Warrant  to  levy  the  Penalty  for  selling  Ale  in  a  Vessel  not 
sigped,  stamped,  or  marked  on  1 1  &  12  JF.  3.  c.  15. 


^        >  To  the  constable  of  ^ 


JX^SEHEJS  A.  O.  of in  the  parish  of and  county  of- 

aforesaid,  alehouse  keeper,  hath  this  day  been  duly  convicted 
brfore  me  J.  P.  esquire^  one  of  his  majesty's  justices  of  thepeace^  in  and 
for  the  said  county,  on  the  oath  of  A,  W.  a  credible  witness,  of  retail- 

ing,  uttering,  and  selling  ale  or  beer,  on  the day  of in  his 

house  at  "  '  aforesaid,  in  a  vessel  made  of  earth,  wood,  ^c.  [as 
the  case  may  be]  which  vessel  was  not  of  the  ^content  of  a  Jull  die 
quart  (or  ale  pint)  according  to  the  standard  of  the  exchequer,  nor 
signed,  stamped,  or  marked,  to  be  of  the  content  of  the  full  ale  quart 
(or  ale  pint)  according  to  the  said  standard,  nor  in  proportion  there^ 
wUOf  whereby  the  said  A.  O.  lutth  forfeited  a  sum  not  exceeding  40s,' 
nor  less  than  10*.,  one  half  pari  thereof  to  the  use  of  the  poor  of  tlie 
parish  of'  aforesaid,  and  the  other  half  part  to  A.  I.  wlio  pro- 

secutet  for  the  same :  Now  I  do  hereby  adjudge  ihe  said  A.  O.  to 
have  forfeited  20s,  for  his  said  offence ;  and  I  do  hereby  impower  and 
reqiiire  you  to  distrain  the  goods  and  chattels  of  ihe  said  A,  O.  where-- 
seever  they  may  be  found  within  my  jurisdiction,  and  on  the  said  goods 
and  chattels  so  distrained,  to  levy  the  said  sum  of  20s,,  and  if  within 
the  space  of  {not  less  than  four  nor  Jgpre  than  eight  days)  next  after 
such  distress  by  you  made,  the  said  sum  of  20s,  iogethcr  with  the  rea- 
sonahle  charges ^qf  keeping  the^aid  distress^  {to  be  allowed  by  me  the 
said  justice)  shall  not  bepa'ui,  that  then  you  do  sell  the  said  goods  and 
chattels  so  by  you  distrained  as  afor.esaid,  and  out  of  the  money 
arising  by  such  sale  that  you  do  pay  one  half  part  of  the  said  forfeiture 
to  the  overseers  of  the  poor  of  the  said  patish,  for  the  use  of  the  poor 
fftere,  and  the  other  half  part  to  A,  I,  who  prosecutes  for  the  same  as 
aforesaid,  rendering  4ht  overplus;  if  any  shaft  be  after  deducting  there^ 
out  the  reasonable  charges,  to  the  said  A.  O.  Given  nnd^  my  hand 
and  send  the  »-— »  day  (^•—  M  the  year  of  our  Lord  one  thousand 
eight  hundfed'dnif''-^^-^. 

F   4 
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S.    Conviction  on  view  by  a  Justice,  for  suftering  Tippling  in 
his  House,  contrary  to  1  Jac.  c.  9. 

Glamorgan.    DE  xi  rejnembered,  thai  on  the  I4th  day  of  October, 

in  the  \6th  year  of  the  reign  of  our  sovereign  lord 
George  the  third,  by  the  grace  of  God,  8(c.  and  in  the  year  of  our 
Lord  17769  T.  Johns,  keeper  of  the  alehouse  called  and  known  by  the 
name  of  the  Cross-Keys,  in  the  town  of  L.  in  the  parish  of  L.  in 
the  said  county  of  Glamorgan,  t5,  to  wit^  on  this  \4th  day  of  Octo- 
ber aforesaid^  at  L.  aforesaid^  found  by  me  R.  Richards,  clerkf  one 
of  the  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace 
of  our  s€ud  lord  the  king  in  and  for  the  said  county  y  and  aUo  to  hear 
and  determine  divers  Jeloniesj  trespasses^  and  other  .misdemeanors  done 
and  committed  in  the  said  county,  upon  my  view^  permitting  and 
suffering  the  following  persons^  to  wit,  A.  B.  C.  D.  &c.  to  remain  and 
continue  drinking  or  tippling  in  his  said  alehouse,  between  the  hours 
of  eleven  and  twelve  in  the  evening  of  this  I4th  day  o/"  October,  against 
the  form  of  the  statute  in  thai  case  made  and  provided,  they  the  said 
persons  not  being  invited,  nor  either  ofi  them  being  invited,  by  any 
traveller,  and  accompanying  hint  only  during  his  necessary  abode  there^ 
and  neither  of  them  being  a  labouring  or  handicraftsman  at  his  din^ 
ner,  and  neither  of  them  being  a  labours  or  workman  who^  for  the 
following  his  work  in  the  said  town  of  L.  sojourns,  lodgeSf  or 
victuals  in  the  said  alehouse,  and  neither  of  tliem  being  at  the  timejbr 
urgent  and  necessary  occasions  allowed  by  two  of  his  majesty* s  justices 
of  peace  to  tipple  there ;  and  tfie  said  T.  Johns  being  now  on  the 
aforesaid  day  before  me  the  said  justice,  and  by  me  chared  with  the 
said  offence,  the  said  T.  Johns  is  asked  by  me  why  he  doth  permit  or 
suffer  the  persons  aforesaid  to  continue  drinking  or  tippling  in^is  said 
alehouse^  but  the  said  T.  Johns  hath  nothing  to  say,  nor  can  he  say 
any  thing  in  his  own  defence,  toucMng  or  concerning  the  premises,  Ofid 
thereupon  the  afbresaid  T.  Johns,  on  tliis  I4lh  day  of  October,  in  the 
1  ^th  year  of  'the  reign  of  our  said  sovereign  the  king,  before  me  the 
said  justice,  on  my  view,  according  to  the  form  of  the  statute  aforesaid, 
is  convicted^  and  for  his  offence  aforesaid  hath  forfeited  the  sum  of  lOs. 
of  lawful  money  of  Great  Britain,  to  the  use  of  the  poor  qf  the  said 
parish  of  1j.  in  the  said  county  (ff  Glamorgan.  In  witness  whereof 
I  the  said  justice  to  this  present  record  of  conviction  aforesaid,  henDe 
set  my  hand  and  seal  at  L.  aforesaid,  in  the  county  aforesaid^  the  day 
and  year  first  above  written. 

R.R.        (L.S.) 
This  conviction  was  removed  by  certiorari,  and  affirmed  by.  rule 
of  court.  East.  T.  17  Gtfo.3.     Paley,  SO. 

T.     Information  op  Drunkenness ;   on   tbe  4  J.  c.  5.  and 
21  J.  C.7. 

The    information  of  A.  L  of in  the 

countv  aforesaid,  yeoman,  exhibited  before 
Westmorland.    -^      ™®  J^  P.  esquire,  one  of  his  majesty's  jus- 
tices of  the  peace  for  the  said  county,  the         ■ 

day  of —  in  the  year —  who  on  his 

oathsaith, 

^H/tT  A.  O.  qf  in  the  county  tforesaid^  kUfourerf,on  the 

•    ■ "    -  day  of'  in  the  year  aforesaidt  at  the  parish  of 

'■  in  the  said  county^  was  drunk;  contrary  to  the  statutes  in 


such  case  made :  And  thereupon  he  the  said  A.  I.  prnyeth  thai  he  th0 
nod  A.  O,  may  forfeit  the  $um  of  5«.  to  the  utt  of  the  poor  of  the 
said  parish^  om  by  the  said  itatutes  is  required. 
Before  ni»  A.  I. 

J.  P. 

U.     Sammons  thereupon. 

Westmorland.      <    To  the  constable  of  — — 

pORASMUCH  as  information  upon  oath  hath  been  made  before 
me  J.  P.  esquire,  one  of  his  majesty's  justices  of  the  peace  for  the 
said  county,  that  A.  O.  of  in  the  county  aforesaid.  Usurer, 

on  ^e '  day  of  -— —  tit  the  year  — —  at  the  parish  of 

'  in  the  county  aforesaid,  was  drunk;  contrary  to  the  statutes 

m  such  case  made  .*  These  are  therefore  to  require  you  to  summon  the 
said  A.  O.  to  appear  Before  me  at '  in  the  said  county,  on 

the  '  day  of  to  answer  unto  the  said  information^ 

and  to  shew  cause  why  the  penalty  of  5s*  should  not  be  levied  on  the 
goods  of  /lim  the  said  A.  O./Or  the  said  offence,  and  be  you  then  there 
to  certify  what  you  shall  have  done  in  the  premises*  Given  under  my 
hand  and  seal,  the  ■  day  of        >      in  the  year  — — . 

W.  For  a  Form  of  Conviction,  jsee  the  general  Form,  title 
ContlfCtion*  If  the  Justice  convicts  on  his  own  view,  the 
Information  and  Summons  are  needless,  and  the  Form  may 
be  thus : 

Westmorland.     JQ£  ^  remembered,  that  on  the  — — — —  day  of 

in  the  year  of  our  Lord  ,  at  the 

parish  of in  the  county  of       -     ,  /  J.  P.  esquire,  one  of  the 

justices  of  our  lord  the  king  assigned  to  keep  the  peace  in  and 
for  the  said  county,  and  also  to  hear  and  determine  divers  felomes, 
trespasses,  and  other  misdemeanors  in  the  said  county  committed, 
personally  saw  one  A.  O.  of  the  parish  of  ■   aforesaid,  la-' 

bousrer,  drunk,  contrary  to  the  form  of  the  statutes  in  that  case 
made  and  provided :  Whereupon  it  is  considered  and  adjudged  by 
me  the  scdd  justice,  that  the  said  A.  O.  be  convictedf  and  he  is  by 
me  accordingly  hereby  convicted  of  the  offence  of  being  drunk,  upon 
my  own  view  as  aforesaid,  according  to  the  form  of  the  statutes  in 
that  case -made  and  provided :  Afii  I  do  hereby  adjudge  that  the 
said  A.  O.  for  the  said  offence  hath  forfeited  the  sum  of  5s,  to  be 
paid  and  disiribttied  as  the  law  directs.  In  witness  whereof  I  the 
said  justice  to  this  present  conviction  have  set  my  hand  and  seal,  the 
day  and  year  above  writ^n, 

X.  Warrant  to  the  Churchwardens  (if  they  are  not  present 
at  the  Conviction,  or  the  Ofiender  makes  Default  by  not 
appearing)  to  receive  the  Penalty  for  Drunkenness;  by  the 
4  J,  €.  5.  and  21  J.  c.  7.  .       . 


WMtmorland '     /  To  the  churchwardens  of  the  parish  of 

\      in  the  said  county. 
pORASMUCH  as  A.  O.  of  in  the  county  aforesaid,  U^ 

bourer,  is.  convicted  before  me  J.  P.  esquire,  one  of  his  mejesty*s 
jmtiots  of  the  peace  for  the  said  coujUy,for  that  he  the  said  A.  O.  on 
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I  fie     '  day  of' in  the  year  — —  at  the  parish  of         '  * 

in  the  said  county ^  was  drunks  contrary  to  •  the  statutes  in  such  case 
made ;  whereby  he  hath  forfeited  the  sum  of  5«.,  to  the  tise  of  the 
poor  of  the  said  parish :  These  are  therefore  to  require  you  to  demand 
and  receive  of  and  from  him  the  said  A.U.the  said  sum  q/*5f.|  to  be  by 
you  accounted  for  to  the  use  aforesaid :  And  if  he  shall  refuse  or  neg^ 
lect  to  pay  Ihesame^  by  the  space  of  one  week  after  such  demand  made^ 
that  then  you  certify  to  me  such  refusal  and  neglect^  to  the  end  that 
such  proceeding  may  be  had  thereupon^  as  to  justice  doth  appertain. 

Given  under  my  Jiand  and  seal   the day  of  ■    ■    ■    ■  wi  the 

year  — . 

Y.     Warrant  to  levy  the  Penalty  of  Drunkenness,  on  Non- 
payment; by  4  J,  c,  5,  and  21  <7.  c.  7- 

To  the  constable  of  ■  in  the  said 


county. 


Westmorland.      < 

J^HEREAS  A.  O.   of in  tlie  paiish  of in   the 

county  aforesaid f  labourer,  was  on  the day  of 

convicted  before  me   ■  one  of  his  majesty's  justices  of  the 

peace  for  the  said  county,  for  that  he  the  said  A.  O.  was  on  the 

■  day  of drunks  at aforesaid,  in  the  parish 

and  county  aforesaid,  by  which  he  hath  forfeited  the  sum  of  5s. 

And  whereas  I  the  said '-  did  issue  my  warrant  on  the  ■ 

day  of to  the  churchwardens  of  the  parish  of  ■  afore- 

siM$  to  demand  and  receive  the  said  sum  of  5s.  of  and  from  the 
said  A.  O.  And  whereas  it  duly  appears  to  me,  as  well  on  the 
oath  of  C.  W.   churchwarden  of  the  parish  of  ■    aforesaid^ 

as  otherwise,  that  tliey  the  said  churchwardens  did  on  the 

day  of demand  the  said  sum  of  5l.  cf  and  from  the  said 

A.  O.  but  that  he  the  said  A.  O.  hath  neglected  to  pay  the  same 
as  aforesaidf  and  that  the  same  is  not  yet  paid :  These  are  there^ 
fore  to  command  you  forthwith  to  levy  the  said  sum  by  distrmning' 
the  goods  of  him  the  said  A.  O.  And  if  witf^  the  space  of  [mJ 
days  next  after  such  distress  by  you  takeUf  the  said  sum,  together 
with  reasonable  charges  for  taking  and  keeping  the  said  dutrese, 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods  so  by  you 
distrained  as  cforesaidt  and  out  of  the  money  arising  by  such  sale, 
that  you  do  pay  the  said  sum  of  5s,  to  the  churchwardens  of  the 
said  parish,  for  the  use  of  the  poor  of  the  said  parish,  rendering  to 
him  the  said  A.  O.  the  overplus  upon  demand,  the  neoessarff 
charges  of  taking,  keeping,  and  selling  the  said  distress,  being  first 
deducted.  And  if  the  said  A.  O.  be  not  able  to  pay  the  said  mm 
of  bs.  and  sufficient  distress  cannot  be  found  whereon  to  levy  the 
said  sum,  that  you  certify  the  same  to  me,  together  wUh  the  re- 
turn  of  this  warrant.  Given  under  my  hand  and  seal  this  ■■  .  ■■■ 
day  of 

• 

Z.     Certificate  by  the  Constable  of  Wast  of  DifitredB. 

Westmodand.     J^^  C-  eoiisiable  of »    ■  ■■■■■'  im  the  said  countiff 

maheth  oath  tkk  --*•- day  of tn 


t\evear      ■        brfore  me  the  justke  mithm  mentuAiei,  ihsi  he  haA 
made  diligent  search  Jbr,  but  doth  mjtkneto  of,  nor  can  find  any 
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coods  of  the  'mihin^meniloncd  A.  O.  HxHitreon  to  levy  the  toitkin 
4Uftt  qf  5s, 

Before  me  the  said  A.  C* 

justicey 

J.  P. 

A  a.     Commitment  to  the  Stocks  for  Drunkenness  on  In- 
abilit}'  to  pay  the  Penalty;  on  4  «/.  c.  5.  and  21  J.  c.  7. 

To  the  constable  of  ■■  in  the  said 

"county, 

JZTHEREAS  A.  O.  of'  in  the  said  county  f  labourer^  toas 

on  the day  of convicted  be/ore  me  ■  one 

of  his  majesty' s  justices  of  the  peace  for  the  said  county 9  Jbr  that  he 

the  said  A.  O.  vms  on  the aay  of drunk  at 

aforesaid^  in  the  parish  of in  the  said  county ;  whereby  he 

hath  forfeited  the  sum  of  5s,  And  vohercas  it  duly  appears  to  me 
that  the  said  A.  O.  is  not  able  to  pay  the  said  sum  of  5s*  These  are 
therefore  to  require  you  in  his  majesty* s  name,  to  set  him  the  said 
A.  6.  in  the  stocks^  there  to  remain  Jbr  tlie  space  qf'six  hours. 
Given  under  my  hand  and  seal  the day  (^ 


Westmorland.     < 


T)  Y  acat*  ^  Geo.  3.  c.  S6.  after  redting,  that  <'  whereas  it  is  expe-  ^^  ^'  ^*  c.  86. 

dient  that  provision  should  be  made  for  establishing  regu* 
hitiwia  respecting  aliens  arriving  in  this  kingdom,  er  resident 
therein,  in  certain  cases/'  it  is  enacted,  "  That  when  and  so  Aliens  not  d<s 
often  as  his  majesty  shall,  by  his  proclamation,  or  order  in  council,  parting  this 
or  order  under  his  sign  manual,  or  the  lord  lieutenant  and  privy  ^^  ^^^^  o'- 
cooncil  of  Irelandf  shall  by  proclamation  or  by  order  of  council,    J^I^^  ^^ 
direct,  that  any  alien  or  aliens  who  may  be  within  this  realm,  maybecommit- 
or  who  may  hereafter  arrire  therein,  shall  depart  this  realm  ted  to  gaol, 
within  a  time  limited  in  any  such  proclamation  or  order  respec- 
tively, and  any  such  alien  shall  knowingly  and  wilfully  refuse  or 
neglect  to  pay  due  obedience  to  such  proclamation  or  order  re« 
ipectively,  or  shall  be  found  in  this  realm,  or  any  part  thereof, 
contrary  to  such  proclamation  or  order,  as  the  case  may  be,  it 
shall  be  lawful  for  any  of  his  majesty's  principal  secretaries  of'' 
state,  or  the  lord  lieutenant,  &c.  of  Jreland,  or  his  or  their*chief 
secretary,  or  for  any  justice  of  the  peace,  or  for  any  mayor  or 
chief  magistrate  of  any  city  or  place,  tp  cause  every  such  alien 
to  be  arrested,  and  to  be  conmiitted  to  the  common  gaol  of  the 
county  or  place  where  he  or  she  shall  be  so  arrestea,  there  to 
remain  without  bail  or  mainprize  until  he  or  she  shall  be  taken  ia 
charge  for  the  purpose  of  being  sent  out  of  the  realm  under  the 
authority  hereinafter  given  for  that  purpose.'* 

j  2*  ''  Every  such  alien  so  knowingly  and  wilfully  refusing  or  Fnaky  oa 
oegie^tipg  ta  pay  due  obedience  to  any  such  proclamation  or  y^'«wdisoby» 
order  aa  aforetfittd,  or  being  found  in  this  realm,  or  any  part  J^J^^JcT^^ 
thereof)  ^O0tnii7  to  inob  proelamation  or  iider,  and  who  shaU  be        ' 
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56  G.  3.  c.  36.  lawfully   convicted    thereof  in  his  majesty's  courts  of  K.  B.  in 

Westminster  or  in  Dublin^  &c.  may,  at  the   discretion  of  such 
courts  respectively,  be  adjudged  to  suffer  imprisonment  for  ^ny 
time  not  exceeding  one  month  for  the  first  offence,  and  not  ex- 
ceeding twelve  months  for  the  second  and  any  subsequent  offence/' 
Aliens  may  be         $  3.  *'  It  shall  be  lawful  for  any  one  of  nis'  majesty's  principal 
given  in  charge  Secretaries  of  state,  or  the  lord  lieutenant,  &c«  of  Irdandt  or  nis 
bj  warrant  of  a  chief  secretary,  in  any  case  in  which  he  or  they  shall  apprehend 


negi 
obey  any  such  order,  or  shall  have  been  convicted  of  such  refusal 
or  neglect,  and  either  before  or  after  such  alien  shall  have  suffered 
the  punishment  inflicted  for  the  same,  by  warrant  under  his  hand 
and  seal,  to  give  such  alien  in  charge  to  one  of  his  majesty's  mes- 
sengers, or  to  any  other  person  or  persons  to  whom  he  shall  think 
§  roper  to  direct  such  warrant,  in  order  to  his  or  her  being  con- 
ucted  out  of  the  kingdom,  and  such  alien  shall  be  so  conveyed 
But  if  sufficient  accordingly:  Provided,  that  where  such  alien  (not  hating  been 
reason  be  giTen  convicted  as  aforesaid)  shall  allege    any  excuse  for  not  com- 
for  not  comply-  plying  with  such  proclamation  or  order,  or  any  reason  why  sucb 
prodamation       proclamation  or  order  should  not  be  enforced,  or  why  further 
&c.  the  privy      ^^^^  should  be  allowed  him  for  complying  therewith^  it  shall  be 
council  nay       lawful  for  the  lords  of  his  majesty's  privy  council^  in  Gcreat 
allow  the  lame.    Britain  or  Ireland^  to  judge  of  the  sufficiency  of  such  excuse  or 

reason,  and  to  allow  or  disallow  the  same  either  absolutely  or  on 
such  conditions  as  they  shall  think  fit ;  and  where  such  alien  shall 
be  in  custody  under  such  warrant  of  any  of  his  majesty's  secre- 
taries of  state  as  aforesaid,  the  messenger  or  other  person  in 
whose  custody  he  shall  be,  forthwith  upon  its  being  signified  to 
him  that  such  excuse  or  reason  is  alleged  by  such  alien,  laake 
known  the  same  to  the  said  secretary  of  state,  who,  upon  receiving 
such  notification,  or  in  any  case  in  which  he  shall  be  informed 
that  any  such  excuse  or  reason  is  alleged  by  or  on  behalf  of  any 
alien  under  proclamation  or  order  to  quit  the  realm,  shall  forth- 
with suspend  the  execution  of  such  proclamation  or  order  untU 
the  matter  can  be  determined  by  the  said  lords  of  his  majesty's 
said  privy  council,  and  such  alien,  if  in  custody  under  any  such 
warrant,  shall  remain  in  such  custody  until  the  said  lords  shall 
have  signified  their  determination  thereon,  unless  in  the  mean 
time  the  said  secretary  shall  consent  to,  or  the  said  lords  shall 
make  order  for  the  release  of  such  alien,  either  with  or  without 
security." 
Masters  of  ves-      i  ^-  **  '^1^^  master  or  commander  of  every  ship  or  vessel  which 
eels  shall  on       >hall  arrive  in  any  port  or  place  of  this  realm,  shall  immediately 
their  tfriTal,de.  on  his  arrival  declare  in  writing  to  any  inspector  of  aliens  ap- 
^^^^  ^'  3!!^^^  pointed  by  his  majesty's  principal  secretary  of  state,  resid^t  at 
rf^^Bs^ir*^  or  near  such  port  or  place,  or  where  no  such  inspector  shall  be  so 
•flieer  of  the     appointed  and  resident,  to  the  collector  or  comptroller  or  other 
customs  the       ciuef  officer  of  the  customs  at  or  near  ftuch  port  or  place,  whether 
■miiberofaUens  there  are  or  is,  to  the  best  of  his  knowledge,  any  alien  or  aliens 
^J'^'^^**?*^  on  board  his  said  vessel,  or  who  have,  to  lus  knowledge,  landed 
n^and  do-    ^^  ^"  landed  therefrom  at  any  port  or  place  within  Uiis  reabn ; 
aatfuiom.         "'^^  ^1^1  ^  ^^  "^^^  declaration  specify  the  number  of  aliens  (if 

any)  on  board  his  saitf  vessel,  or  wha  have,  to. his  knowledge. 
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landed  or  been  to  landed  therefrom,  and  also  specify  their  names  56  G.  a.  c.  86. 
and  respectiTe  rank,  occupation,  or  description,  as  far  as  he  sliall 
be  informed  thereof'* 

^  5.  "  The  master  or  commander  of  every  ship  or  vessel  so  iiatten  nt^ 
arrlTiDg  as  aforesaid,  who  shall  refuse  or  neglect  to  make  such  lectins  to  mdt* 
declaration  as  aforesaid,  shall  for  every  such  offence  forfeit  and  ^^jHff*^^'* 
pay  the  sum  of  10/.  for  each  and  every  alien  who  sliali  have  fo^^^*  ^^' 
been  on  board  at  the  time  of  the  arrival  of  such  ship  or  vessel,  thluhaTeb^  * 
or  who  shall  have,  to  his  knowledge,  landed  or  been  landed  on  botrd. 
dierefrom  as  aforesaid,  whom  he  snail  wilfully  have  refused  or 
neglected  to  declare  as  aforesaid ;  'and  in  case  such  master  or 
commander  as  aforesaid  shail  neglect  or  refuse  forthwith  to  pay 
such  penalty  as  he  shall  be  adjudged  to  pay  in  manner  aforesaid, 
it  shall  be  lawful  for  such  inspector  of  aliens  as  {foresaid,  or  for 
any  officer  of  the  customs,  as  the  case  may  be,  to  detain  such 
ship,  resscl,  or  boat,  used  in  landing  the  same  as  aforesaid,  until 
the  same  shall  have  been  paid.*' 

$6.  Provided,  **  That  nothing  herein  before  contained  shall  Act  not  to  cx- 
extend,  or  be  construed  to  extend,  to  any  mariner  whom  the  ««ndiom*rin«« 
master  or  commander  of  any  ship  or  vessel  arriving  in  any  port  ^^lotldin'tiie 
or  place  in  this  realm  shall  certify  to  such  inspector  of  aliens,  or  navigation  of 
officer  of  the  customs  as  aforesaid,  as  the  case  may  be,  in  writing,  theibip. 
subacribed  by  such  master  or  commander,  to  be  actually  engaged 
and  employed  in  the  navigation  of  such  ship  or  vessel,  during  the 
tiaie  that  such  mariner  .shall  remain  so  actually  engaged  and  em- 
ployed ;  and  which  certifioate  in  writing,  so  subscribed  as  afore- 
Mid,  every  such  master  or  commander  aa  aforesaid  is  hereby 
required  to  give/' 

i  7.  *'  Ever^  alien  who  shall  arrive  in  this  realm,  at  any  port  Aliens,  on  tlMir 
or  place  therein,  after  the  passing  of  this  act,  shall,  immediately  amiral,  and  on 
a^r  luch  arrival,  declare  in  writmg,  to  such  inspector  of  aliens,  ^^Ifj*'?*^*^* 
or  officer  of  the  customs  as  aforesaid,  as  the  case  may  be,  at  or  jfridnruTuw 
near  such  port  or  place,  the  name  of  the  ship  or  vessel  in  which  impec^r  or 
b  or  she  shall  have  come  to  this  country ;  and  every  alien  who  officer  of  th« 
Aall  so  arrive,  and  also  every  alien  who  shall  depart  from  any  cuMoms  their 
port  er  place  of  this  realm  after  the  passine  of  ftiiis  act  shall,  *^«»  cleacrip. 
immediately  after  such  arrival  or  before  such  departure  respec-  ^^onr  AcT"' 
lively,  declare  in  like  manner  to  such  officer  as  aforesaid,  his  or 
her  lauae  and  rank,  occupation  or  description,  or  if  a  domestic 
servant,  then  also  the  name,  rank,  and  description  of  his  or  her 
Blaster  or  mistress,  or  shall  verbally  make  to  such  officer  as  afore- 
nid  such  declaration,  to  be  by  him  reduced  to  writing,  aiid  shall 
also  in  like  manner  declare  the  country  or  place  from  whence  he 
or  she  shall  then  have  come,  and  the  place  to  which  he  or  she  is 
thea  going,  his  or  her  profession  or  occupation,  and  the  name 
and  place  of  abode  of  the  person  to  whom  (if  anv)  he  or  she  is 
known;  and  that  every  such  alien  coming  into  this  realm,  who  Penalty 00 
*^  n^lect  to  make  declaration  of  the  aforesaid  particulars,  aliens  arriving, 
or  who  shall  wilfully  make  unj  false  declaration  thereof,  may  for  T"^  «h*ll  neg- 
^enr  such  offence,  on  conviction  thereof  in  his  majesty's  court  of  ,tSi*declara- 
K.  B.  at  Westminster  or  in  Dublin^  &c,  be  imprisoned  for  any  tion«  or  shall 
tune  not  exceeding  three  months,  or  may  at  the  discretion  of  moke  a  f«l«e 
*ach  court  be  adjured  to  depart  out  of  this  realm,  and  all  other  one. 
his  majesty's  dominions,  within  a  time  to  be  limited  in  such 
judgment;  and  if  he  or  she  shall  be  found  therein  after  such  time 
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gG.o,  c  86.  '^^  Buch  judgment  so  limited,  without  lawful  dftuse,  he  or  she 
shall,  being  duly  convicted  thereof,  be  imprisoned  for  any  term 
not  exceeding  twelve  months."  , 

§  8.    "  The  inspector  of  aliens  or  officer  of  the  customs  so 
appointed  as  aforesaid,  to  whom  such  declaration  shall  be  made, 
.      .       or  particulars  delivered  as  aforesaid,  shall  immediately  register 
^larationsma  the  same  in  a  book  to  be  kept  by  him  for  that  purpose;  in  which 
°^  •  book,  certificates   shall  be  printed   in  blank,   and   counterparts 

thereof,  in  the  form  following  : 


Officer  of  the 
castoms  shall 
regigter  such 


Form  of  certi- 
ficate. 


Form  of  coun* 
terpart 


Ship's 
Name. 


Alien's  Name 

atu( 
Duscriptian. 


From 
whence. 

Whither 

goitig. 

'Profession, 
&c. 

To  ivhom 
knowa. 

• 

1 
Signature  of 

Remarks.  { 


Ship's 
Name. 


Alicn*s  Name 

and 
Description. 


From   !  Whither 


whence. 


gomg. 


Profession. 
&c. 


To  whom 
known. 


Sis'iafvre  of  the  Bctner, 


And  shall  insert  therein  the  several  particulars  by  this  act  re- 
quired, in  their  proper  columns,  in  botti  parts  thereof,  expressing 
such*  particulars  as  shall  be  inserted  in  the  column  of  remarks, 
which  shall  be  entered  only  in  one  of  such  colunms ;  and  shall 
then  and  there  cut  off  one  part  thereof  through  the  flourish  or 
device  between  the  two  parts  tliereof,  and  deliver,  without  fee 
or  other  charge,  one  part  containing  all  the  particulars  con- 
tained, excepting  such  thereof  as  shall  be  contained  in  the 
column  of  remami  to  the  alien  who  shall  have  made  such  de^ 
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claration,  or  delivered  euch  particulars^  according  to  th6  pro*  sc  G.  3.  c.  bc. 
Tisioiis  of  this  act ;  and  the  officer  keeping  or  having  the  care  of 
such  book,  shall  also  enter  or  cause  to  be    entered    tberpin   an 
alphabetical  list  and  index  of  the  names  of  the  aliens,  in  re- 
spect of  whom  such  entries  shall  be  made  therein  as  aforesaid." 

§  9.  *'  Every  alien  arriving  in  this  realm  >  after  the  passing  of  Alleni  (except 
Uiis  acty  except  such  domestic  servants  as  aforesaid,  shall,  within  domestic  bctv- 
one  week  after  his  or  her  arriving  at  the  place  which  shall  be  ex*  •nts)  sbalU 
pressed  in  the  certificate,  delivered  to  him  or  her  as  aforesaid,  as  ^^"^^^  * 
the  place  to  which  he  or  she  proposes  to  go,  produce  such  cer-  ^^^1^  produce 
tificate,  if  in  Londouy  at  the  ahens'  office,  in  Crown'^reet,  WeU»  their  certificates 
mmiUr,  or  to  the.  chief  magistrate  of  any  other  town  or  place  in  to  the  chief  ma- 
wfaich  he  or  she  shall  be ;  and  if  there  be  no  chief  magistrate  in  gistrate  at  tlie 
such  town  or  place,  then  and  in  such  case,  to  some  one  of  the  P'*?'  ^^^^ 
justices  of  the  peace  in  and  for  the  county,  city,  town,  or  district  where  die  oerti- 
in  which  such  alien  shall  be,  or  to  such  person  or  persons  as  shall  ftcateislost,  de- 
be  authorised  to  that  effect  by  such  chief  magistrate  or  justice,  as  liver  in  an  ac. 
the  caae  may  be,  by  warrant  under  his  hand  and  seal ;  or  in  case  co\xni  of  the 
such  certificate  shall  be  lost,  shall  deliver  a  full  and  true  account  P^^K^ulars. 
of  all  the  particulars  that  shall  have  been  contained  in  such  cer- 
tificate ;  uid  that  every  such  alien  as  aforesaid,  who  shall  so  neg*  Penalty forneg- 
lect  or  refuse  to  produce  such"  certificate  as  aforesaid,  or  deliver  lecting  to  do  so. 
such  account  as  aforesaid,  or  who  shall  wilfully  deliver  any  false 
account  respecting  any  of  the  particulars  herein-befcNre  mentioned, 
on  conviction  tho'eof  before  any  two  of  his  majesty's  justices  of 
the  peace  for  the  county,  city,  town,  or  district  m  which  such 
^ictf  shall  be,  may  be  adfodged,  at  the  discretion  of  such  justice8» 
for  the  first  offi^nce^  to  suffier  impriaonment  fot  any  time  not  ex- 
ceeding one  month." 

§.  10.  "  It  shall  be  lawful  for  the  lord  mayor  and  mayors,  or  Mayors,  &c. 
sny  om  or  more  of  the  aldermen  c^  the  dttes  of  London  and  may  detain 
ThtbHm,  and  for  any  one  or  more  of  his  majesty's  }tt8tiees  of  the  Aliens*  /nd 
peace  for  any  county,  riding,  stewartry,  city,  or  place,  being  *«"*"»*«>  «•- 
specialiy  authorised  by  one^of  hia  aujesty's  principal  secretaries  ^^^l^j^uot  ^r^ 
01  state,  or  by  sudi  secretary  of  the  lord  lieutenant  or  chief  go-  their  proceed- 
vemor  aforesaid,  by  warrant  under  his*  hand  and  seal,  or  generally,  ings. 
antfaorizeil  by  order  of  his  majesty  in  council^  or  any  majror  or 
chief  aoagistsate,  or  other  magistrate  or  magistrates  of  any  city, 
boraogfa,  or  town  oorporate,.  so  autliorized,.  to  cause  any  alien 
whom  be  or  they  shau  have  cause  to  suspect  to  be  a  dangerous 
peraont  to  be  taken  mto  castody  and  examined,  and  either  to 
discharge  or  detain  such  alien  m  custody  as  shall  appear  ad- 
risable ;  and  if  it  dnll  appear  fit  to  detain  such  alien  in  custody, 
it  shall  be  lawful  for  such  mayor,  alderman,  or  chief  magistrate^ 
or  other  magistrate  or  magistrates,  or  such  justice  or  justices,  by 
warrant  binder  his  or  their  band  and  seal,  or  hands  and  seals,  to 
order  such  alien  to  be  detained  in  custody  until  his  majesty's 
pleasure ^uiU  be  known,  there  to  remain  without  bail  or  mam-' 
priae:    Provided  nevertheless,  in  every  such  case,' every  such 
maj^or,  aldenaan,    chief <  magistrate  or  magistrates,  justice   or 
jnsticea,  shall,  and. he  and  diey  is  and  are  nereby  directed  and 
required,  fiorftwtth^to  transmit  as  account  of  his  or  their  proceed- 
ings torching  such  alien,,  and  o£«  the  reasons  for  which  he  shall 
have  thoD^tfit  to-detaia  such,  alien,  to  one  of  his  m%jesty'8  prin- 
cipal seoretaries  of  state^  or  tecretary  of  the  lord  lieutenant,  &c, 
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so  zutne, 

<s6  O.  5.  c.  86.  of  Irdandy  in  order  and  to  the  end  that  his  majesty,  or  such 

lord  lieutenant,    &c.    may   determine  what  may  be  fit  to    be 

done  thereon  ;  and  it  shall  be  lawful  for  his  majesty,  by  warrant 

under  his  sign  manual,  or  for  such  lord  lieutenant,  &c.  by  order 

under  his  hand,  or  by  warrant  under  the  hand  and  seal  of  any  one 

of  his  principal  secretaries  of  state,  or  the  secretary  of  such  lord 

lieutenant,  Siq*  either  to  direct  that  such  alien  shall  be  discharged, 

or  ordered  out  of  the  kingdom.*' 

Justicca  shall  ^  11.  '*  If  any  certificate  issued  to  any  alien  by  virtue  of  this 

grant  oertifi-       act  shall  be  lost,  mislaid,  or  destroyed,  and  such  alien  sliall  pro« 

*^*T  *°j!!ll°'^    ^"^®  to  one  of  his  majesty's  justices  of  the  peace,  from  the  offi- 

pear  tobelost^'  cers  of  the  customs  so  appomted  as  aforesaid,  at  the  poft  where 

&c.  '    Buch  alien  shall  have  arrived,  or  from  the  office  of  one  of  his 

majesty's  principal  secretaries  of  state,  or  from  the  office  of  the 

chief  secretary  of  the  lord  lieutenant,  &c.  of  Irdandy  a  copy  erf 

the  certificate  so  lost,  mislaid,  or  destroyed,  and  sliall  maLe  it 

appear  to  the  satisfaction  of  such  justice,  that  he  or  she  is  the 

person  named  in  such  certificate,  and  that  tlie  same  has  been  lost, 

mislaid,  or  destroyed,  witliout  his  or  her  wilful  neglect  or  default, 

it  shall  and  may  be  lawful  for  such  justioe,  and  he  is  hereby  re* 

quired  to  srant  to  such  alien  a  fresh  certificate,  which  shall  be  of 

ttie  like  force  and  effect  as  the  certificate  so  lost,  mislaid,  or 

destroyed." 

Offictr  of  the         §  12.  *'  Every  such  custom-house  officer  shall  forthwith,  and 

customs  and       every  manstrate  or  justice  to  whom  any  such  certificate  ot  ac» 

magistratet  to     ^ount  shsdl  be  produced  or  delivered  as  aforesaid,  shall  forthwith, 

cateTsium'be  ^^^  ^^  ^^"^^  ^^^^  ^^^  ^^^°  ^^  produced  or  ddivered  as  albre- 
produced,  shall  8&icl,  transmit  if  in  Great  Britain^  to  one  of  his  majesty's  principal 
transmit  copies  Secretaries  of  state,  and  if  in  Ireland,  to  the  chief  secretary  of 
of  entriea  and  the  lord  lieutenant,  &c,  true  and  exact  copies  of  aU  such  entries, 
certificates  to  certificates,  and  accounts  respectively,  made  by  or  delivered  to 
state*^^^*'^      ai^  such  custom-house  officer,  magistrate,  or  justice  respectively^ 

'  by  virtue  of  this  act." 

No  fee  to  be  $13-  '^  All  certificates  'herein-before  required  to  be  ^ven  bj 

taken  for  grant-  any  inspector  of  aliens,  or  officer  of  the  customs  appomted  for 
ing  certificates,  the  purpose,  or  by  any  justice  or  justices  of  the  peace,  or  €»tfaer 
?aJ^"*'^  °^     magistrates  respectively,  shall  be  given  without  any  fee  or  reward 

whatsoever ;  and  every  such-  inspector  of  alieni,  or  officer  of  the 

customs,  or  magistrate  or  justice  of  the  peacer  or  oAer  person, 

who  shall  take  any  fee  or  reward,  or  sum  of  money,  of  any  alien, 

for  any  certificate,  or  other  matter  or  thine  under  this  act,  shall. 

Offioen  of  the   forfeit  for  every  such  offence  the  sum  of  IQL ;  and  every  inspector* 

coitoms  neg-     of  aliens,  or  officer  of  the  customs,  appointed  for  tfaiat  purpose 

lecting  to  make  as  aforesaid,  who  shall  refuse  or  neglect  to  make  any  such  entry 

entry,  or  to       ^  aforesaid,  or  grant  any  certificate  thereon,  in  pursuance  of  the 

Sto  &r^I    Pf o^w^^"^  ^^  **«  *ct,  or  shall  knowingh'  make  any  fidse  entry, 

forfeit  soL*        ^^  neglect  to  return  the  copies  thereof  in  manner  directed  by 

this  act,  shall  forfeit  for  every  such  offence  the  sum  of  20//' 
Penalty  on  per-      J  **•  **  ^^  ^^V  P^"on  ^^^^  wilfiilly  forge,  counterfeit,  or  alter* 
sons  foiging,      or  cause  to  be  forged,  counterfeited,  or  altered,  or  shall  utter, 
«.c.  eertificates.  knowing  the  same  to  be  forged,  counterfeited,  or  altered,  any 

certificate  herein  directed  to  be.  obtained,  or  shall  obtain  any 
such  certificate  under  ^y  other  nam^  or  description  than  the 
true  name  pnd  description  of  such  alien,  without  disclosing  to 
the  person  granting  such  certificate  the  true  name  and  description 


oF  such  alien,  and  the  t^BBon  for  concealing  l%e  Mttie^  o^  Ad)  ^  g.  &  « 
ftliety  pretend  to  be  the  person  Intended  to  be  named  and  de- 
scribed in  any  such  certificate ;  overy  person  so  ofiendine,  being 
iawfiillj  convicted  thereof,  shall  sufler  imprisonment  in  &  com* 
mon  gaol  for  any  time  not  exceeding  one  year." 

§  15.  "  No  foreign  ambassador  or  other  public  minister  duly  Ambassadors, 
anthorized,  nor  the  domestic  serymits  of  any  such  foreign  ambas-  &c.  not  to  be 
sadtK"  or  public  minister,  registered  as  such  according   to  the  deemed  aliens. 
directions  of  the  laws  in  force  for  that  purpose,  or  being  actually 
attendant  upon  such  ambasstidor  or  minister;  shall  be  deemed  an 
aUen  within  the  meaning  of  this  act :  Provided  also,  that  nothing  Aa  not  to  ex- 
in  this  act  contained  shall  affect  any  alien,  in  respect  of  any  act  t^nd  to  aliens 
done  or  omitted  to  be  done,  who  shall  make  it  appear  that  he  or  '^^  ™^"^  ^^^^ 
she  was  not  above  the  age  of  fourteen  years  at  the  time  when  ^*y*»"®l<l- 
SQch  act  was  so  done  or  omitted  to  be  done :  Provided  always,  ProoC  whether 
that  if  any  question  shall  arise,  whether  any  person  alleged  to  any  person  is  or 
be  an  alien,  and  subject  to  the  provisions  of  this  act  or  any  of  ^^  not  an  alien* 
them,  is  an  alien  or  not,  or  is  or  is  not  an  alien,  subject  to  the  said  ^^^  ^^  ^^  ^® 
provisions  or  any  of  them,  the  proof  that  such  person  is  or  by  ^^'^'^ 
law  is  to  be  deemed  to  be  a  natural-bom  subject  of  his  majesty, 
or  denizen  of  this  kingdom,  or  naturah'zed  by  act  of  parliament, 
or  if  an  alien  is  not  subject  to  the  provisions  in  this  act  contained, 
or  any  of  them,  by  reason  of  any  exception  contained  in  this  act, 
or  which  shall  be  expressed  in  any  proclamation  or  order  in  coun- 
cO  as  aforesaid,  or  in  any  special  warrant  from  one  of  hb  majesty's 
principal  secretaries  of  state,  or  from  the  lord  lieutenant,  Stc,  of 
Ireland,  or  his  chief  secretaiy  as  aforesaid,  eliall  He  on  the  person 
so  aOeged  to  be  an  alien,  and  to  be  subject  to  the  provisions  of 
this  act,  some  or  one  of  them." 

f  16.  "  In  every  case  in  which  power  is  |;ivGn  by  this  act  to  Justices  of  the 
commit  any  alien  to  gaol  without  bail  or  mamprize,  it  shall  and  courts  of  West- 
may  be  lawful  for  any  justices  of  his  majesty's  courts  of  record  minster  or 
at  tVntminster  or  in  Dublin^  or  for  any  of  the  barons  in  Great  ^^^^^*  *«• 
Britain  or  IrHand,  being  of  the  degree  of  the  coif,  or  for  the  ^Tens  toTbttl- 
lord  JQStice-clerk,  or  any  of  the  commissioners  of  justiciary  in  ' 

Scotland^  if  upon  application  made  he  shall  see  sufficient  cause,- 
to  admit  such  person  to  bail,  he  or  she  givhig  sufficient  security 
for  his  or  her  appearance  to  answer  the  matters  alleged  i^ainst 
him  or  her." 

§  17.  **  It  shall  be  lawful  for  any  justice  of  the  peace  to  admit  as  may  also  any 
ssy  alien  to  bail,  who  shall  have  been  committed  by  virtue  of  this  justice,  byau- 
act,  sach  justice  being  authorized  so  to  do  by  warrant  of  one  of  ^onty  of  a 
his  majes^^s  principal  secretaries  of  state,  or  of  the  lord  lieu-  ^^T"?  ^ 
tenant,  &c.  of  Irewul^  or  his  chief  secretary,  for  that  purpose,  "^^ 
q^eciffing  the  security  to  be  taken  by  such  justice." 

f  18.   ''  Where  any  alien,  who  shall  have   been  committed  WhenaUent 
ander  this  act  to  remain  until  he  or  she  shaH  be  taken  in  charge  have  been  in 
for  the  purpose  of  being  sent  out  of  the  realm,  shall  not  be  sent  custo^  two 
out  of  tne  realm  within  two  calendar  months  after  such  commit-  ^"^JL***  ^' 
ment,  it  shall  hi  cveiy  such  case  be  lawful  for  any  of  the  justices  outofthcrSm 
of  faig  msnesty'^  courts  of  record  at  Westminsieri  or  in  Dublin^  or  the  courts,  Ac.' 
Uft  any  of  the  barons  in  iSriat  Britain  or  Ireland^  being  of  the  may,  on  proof 
degree  of  the  coif,  or  for  the  lord  justice-clerk,  or  any  of  the  **>at  notice  bad 
commissioners  of  justiciary  in  Scotland^  or  fcr  any  two  of  his-  ^u^SSJ^^iV*!? 
majesty's  justices  pf  the  peace  in  any  part  of  the  united  king-  ^^u^ot 

VOL.  I.  o 


82 

S6  G.  3.  c  8€. 

state,  either  con- 
tinue in  cufltody 
or  discharge 
■uch  alieni. 


Alieni  having 
quitted  Fnmoe 
on  account  of 
the  late  troubles 
not  KaUe  to  be 
arreted  for 
debts  contracted 
beyond  seas, 
other  than  the 
dominions  of 
his  majesty. 


how 
to  berscorered 
and  applied. 


Parishioners 
naybe  wH- 
Aesses,  though 
part  dT  the  pe- 
nalty be  given 
to  the  poor. 


aiientf. 

dottkf  upon  appli<^ttion  made  to  him  or  them  by  or  on  the  behalf 
of  the  person  bo  committed,  and  upon  proof  made  to  him  or  them 
that  reasonable  notice  of  the  intention  to  make  such  application 
had  been  given  to  some  or  one  of  his  majesty's  principal  secre- 
taries of  state  in  Great  Britain^  or  to  the  lord  lieutenant,  &c.  of 
Ireland^  or  his  chief  secretary,  according  to  his  or  their  discre- 
tion, to  order  the  person  so  committed  to  be  continued  in  or 
discharged  out  of  custody.*' 

i  19.  ''  Aliens  abiding  in  this  kingdom,  who  have  heretofore 
quitted,  their  respective  countries  by  reason  of  any  revolution  or 
troubles  in  France^  or  in  countries  conquered  by  the  arms  of 
FrancCf  shall  not  be  liable  to  be  arrested,  imprisoned,  or  held  to 
bail,  or  to  find  any  caution  for  their  forthcoming,  or  paying  any 
debt,  nor  be  taken  in  execution  on  any  judgment,  nor  by  aDy 
caption,  for  or  by  reason  of  any  debt  or  other  cause  of  action 
contracted  or  arising  in  any  parts  beyond  the  seas,  other  than  the 
dominions  of  his  majesty,  while  such  aliens  were  not  within  the 
said  dominions  of  his  majesty ;  and  in  case  any  such  aliens  shsll 
have  been  or  shall  be  arrested,  imprisoned,  or  held  to  bail,  or 
taken  in  execution  on  a  judgment,  or  by  caption,  contrary  to 
the  intent  of  this  act,  such  alien  shall  be  discharged  therefrom 
by  order  of  any  of  his  majesty's  courts  of  record  at  Westminster 
or  Dublin,  or  of  the  court  of  session  in  Scotland,  or  of  a!ny  judge 
of  such  courts  in  vi^sation  time/' 

§  20.  **  All  pecuniary  penalties  by  this  act  imposed,  exceeding 
the  sum  of  10/.  shall  be  recovered  by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  his  majesty's  courts. of  record  at 
Westminster  or  in  Dublin,  or  the  court  of  great  session  in  Wales^ 
or  the  courts  of  the  counties  palatine  of  Chester,  Lancaster,  and 
Durham,  or  by  action  or  summary  bill  or  information  in  the 
courts  of  justiciary  or  exchequer  in  Scotland,  as  the  case  shall 
require,  wherein  no  essoign,  privilege,  protection,  or  wager  of 
law,  nor  more  than  one  imparlance  shall  be  allowed ;  and  cul  pe- 
cuniary penalties  by  this  act  imposed,-  not  exceeding  the  sum  of 
10/.,  snail,  on  conviction  of  the  offender  upon  oath  bcffore  any 
justice  of  the  peace  of  the  county,  riding,  stewartry,  city,  town, 
or  place  where  the  offence  shall  be  committed,  be  levied  by  dis- 
tress and  sale  of  the  offender's  goods  and  chattels,  by  warrant 
under  the  hand  and  seal  of  such  justice,  rendering  to  such  offender 
the  overplus  (if  any)  on  demand,  after  deducting  the  charges  of 
such  distress  and  ^ale ;  and  for  want  of  sufficient  distress,  such 
justice  isJiereby  required  to  commit  such  offender  to  the  common 
gaol  of  the  county,  riding,  stewartry,  city,  town,  or  place  where 
such  offence  shall  be  committed,  for  any  time  not  exceeding  ^ix 
calendar  months,  and  that  no  writ  of  certiorari  or  of  advocation  or 
sus^nsion  shall  .be  allowed  to  remove  the  proceedings  of  the  said 
justice  touching  the  pecuniary  penalties  aforesaid,  or  to  supersede 
or  suspend  execution  or  other  proceeding  thereupon." 

§  2U  **  The  inhabitants  of  any  parish,  township,  or  place,  shall 
be  deemed  and  taken  to  be  competent  witn^gsses,  for  tne  purpose 
of  proving  the  commission  of  any  offence  against  this  act  within 
the  limits  of  such  parish,  township,  or  iilac^,  notwithstanding  any 
part  of  the  penalty  incurred  by  such  o£tence  is  given  or  applicable 
to  the  poor  of  such  parish^  townshipi  or  place*" 


aimanaclt.  ^ 

§  22.  ''  If  anj  person  or  persons  shall  at  any  time  be.  sued  or  56  G.  3.  c.  86. 
prosecuted  for  any  thing  l)y  him  or  them  done  or  executed  in  pur-  Limitations  of 
suance  or  by  colour  of  this  act,  or  of  any  matter  or  thing  therein  actions. 
contained,  such  action  or  prosecution  shall  be  commenced  within 
the  space  of  twelve  calendar  months  nextafler  the  offence  shall 
be  committed,  and  such  person  or  persons  shall  and  may  niead  the   General  issue. 
general  issue,  and  give  the  special  matter  in  evidence  for  his  or 
ueir  defence ;  and  if  upon  tnal  a  verdict  shall  pass  for  the  defen- 
dant or  defendants,  or  the  plaintiff  or  plaintiffs  shall  become  non- 
suited, or  shall  discontinue  his  or  their  suit  or  prosecution,  or  if 
judgment  be  given  for  the  defendant  or  defendants  upon  demurrer 
or  otherwise,  such  defendant  or  defendants  shall  have  treble  costs  Treble  costs. 
to  him  or  them  awarded  aeainst  the  plaintiff  or  plaintiffs." 

§  23.  **  The  powers  and  authority  given  by  this  act  to  the  lord  Powers  gi^n 
lieutehant  &c.  of  Ireland,  or  his  chief  secretary,  or  to  the  privy  ^  <^«  lo«*  lieu- 
council  of  Ireland,  shall  not  extend  or  be  held  or  deemed  to  ex-  *®°*"*»  **^-  "^^ 
tend  to  the  case  of  any  alien  arriving  or  being  in  that  part  of  this  ^u^^g  ^privinjp 
realm  or  united  kingdom  called  Great  Britain ;  and  that  the  powers  in  Great  Bri- 
and  authority  given  by  this  act  to  any  justice  of  the  peace,  mayor,   tain, 
or  chief  magistrate  of  any  city,  toi^p,  or  place,  shall  not  extend  or  Jurisdiction  of 
be  construed  to  extend  to  give  such  magistrates  any  authority  to  ™*8«^*te8. 
act  beyond  the  limits  of  their  respective  jurisdictions  ;  any  thing 
io  thia  act  contained  to  the  contrary  notwithstanding." 

By  §  24.  **  This  act  to  continue  in  force  two  years."  Continuance  of 

And  by  stat.  58  Geo.  3.  c.  96.    This  act  is  continued  in  force   p^^ 
from  the  26th  of  June  1818j|^**  for  the  term  of  two  years,  and  until  timiai^^lw' 
the  end  of  the  session  of  parliament,  in  which  that  term  shall  ex-  58  G.  3.  c.  96. 
pire,  if  parliament  shall  be  then  sitting." 

A  manslaughter  committed  in  China,  by  an  alien  enemy,  who  Rexv.Depardo* 
had  been  a  prisoner  of  war,  and  was  then  acting  as  a  mariner  on  O.B.Oct.  1807. 
board  an  English  merchant  ship,  on  an  Eiiglishman,  cannot  be  tried  ^  '^a""^  ^^• 
here  under  a  commission  issued  in  pursuance  of  the  statutes  33 
Hen.S.  C.23.  and  43  Geo.  3.  c.113.  §6. 


ailmanacl^. 

IStahOes  —  9  Ann.  c.  23.  §  26.  — 16  G.  2.  c.  26.  §  5.  — 30  G.2. 
c.  19.  $  26.  —  21  G.  3.  c.  56.  §5.  — 55  G.  3.  c.  185.] 

By  Stat.  55  Geo.  3.  c.  185.    Th^  stamp  duties  on  almanacks  55  0.3.  c  185. 

eranted  by  former  acts  are  repealed^  and  the  undermentioned 

duties  granted  in  lieu  thereof. 

£   s.  d. 

Almanack  or  Calendar,  or  any  book  or  pamphlet  serving 
the  purpose  of  an  Almanack  or  Calendar,  for  any  time 
not  exceeding  one  year    --......-013 

Almanac^  or  Ccuendar,  or  any  book  or  pamphlet  serving 
the  purpose  of  an  Almanack  or  Calendar  for  seversd 
years ;  for  each  year  for  which  such  Almanack  or 
Calendar  shall  be  made  or  intended   ---^-013 

Almanack  or  Calendar  perpetual,  or  any  book  or  pam- 
phlet serving  the  purpose  of  a  perpetual  almanack  or 

calendar ' 0  10    0 
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s*  Znmltieti. 

N.  B.  Calendars  or  perpetual  almanacks,  contained  in  any  Bible 
or  Common  Prayer  Book,  are  not  liable  to  these  duties. 
9  Ann.  c.  27.        Where  an  almanack  contains  more  than  one  sheet,  it  shall  be 
§  26.  sufficient  to  stamp  only  one  of  the  sheets. 

21  o.  J.  c.  S6.  Every  almanacK  shalf  be  so  printed  that  some  part  of  the  print- 
§  5.  ing  be  upon  the  stamp. 

Selling  alma.  If  any  person  shall  sell,  hawk,  carry  about,  utter,  or  expose  to 

nacks  unstamp-  sale  any  almanack  unstamped,  he  shall,  on  conviction  before  one 

16  o  9  96.  i^^^^^^>  ^^  ^^^  ^^^^  ^^  ^°^  witness,  be  committed  to  the  house  of 
^  g'  '  ^'  correction,  for  any  time  not  exceeding  three  months  ;  and  any  per- 
30  G.  2.  c  19.  ^^  ^V  apprehend  and  carry  him  before  such  justice ;  and  on 
§  26.  producing  a  certificate  of  the  conviction  under  the  hand  of  such 

justice  he  shall  have  a  reward  of  20^.  to  be  paid  by  the  receiver- 
general  of  the  stamp  duties. 
Fenaltj  on  By  Stat.  55  Geo.  S.  c.  1 85.  §  8.  ^*  If  any  apprentice,  journeyman, 

printers*  ap-  or  servant,  of  any  printer  or  printers  shtul,  without  his  or  their 
prentices,  &c.  knowledge,  print  at  his  or  their  press  any  almanack  or  calendar, 
roan'^Tf  "^tli-'  ®^  ^^^  ho6k  or  pamphlet  serving  the  purpose  of  an  almanack  or 
ont  stamps.         Calendar,  liable  to  any  duty  imposed  by  this  act,  upon  any  paper 

not  duly  stamped  for  denoting  Buch  duty,  it  shall  be  lawful  for  any 
person  or  persons  to  seize  and  apprehend  any  such  apprentice, 
journeyman,  or  servant  so  offending,  and  to  carry  him  before  any 
justice  of  the  pe^ce  for  the  county,  city,  riding,  division,  or  place 
where  the  offence  shall  be  committed ;  and  it  shall  be  lawful  for 
any  such  justice  of  the  peace  to  commit  any  such  apprentice,  jour- 
neyman,  or  servant  so  offending,  and  lieing  thereof  convicted,  by 
his  own  confession,  or  by  the  oath  of  one  or  more  credible  witness 
or  witnesses,  before  such  justice  of  the  peace,  to  the  house  of  cor- 
rection, for  any  time  not  exceeding  three  calendar  months." 


:^nnttitie0. 

29  6.  S.  e.  41.  H^  '^^*  ^  ^^^'  ^*  r.  41.  §  27.  and  other  acts  respecting  life- 
(27.  annuities,  oath  of  an  annuitant's  life  may  be  made  oefore  a  jus- 

tice of  the  peace,  who  shall  give  a  certificate  thereof,  without 
fee  or  stamp  duty,  in  order  to  entitle  such  person  to  receive  his 
annuity. 

And  by  stat.  56  Geo.S.  c.5S.  passed  to  amend  the  acts  of  48  Geo.S. 
c.  142. 49  Geo.  3.  c.  64.  and  52  Geo.  S.  c.  129.  for  enabling  the  com- 
missioners for  the  reductian  of  the  national  debt,  to  grant  life- 
annuities.: 
CflcfiaaUM  of       '  §  2.  It  is  enacted,  that  in  case  any  person  who  shall  have  been 
ItvQi  of  nomi-    named  as  a  nominee,  on  the  continuance  of  ^ose  life  any  annuity 
I     J  -*    ia  to  depend,  shall,  after  his  or  her  nomination,  become  resident 
in  any  kmgdom  or  state  in  Europe  in  omitv  with  his  majesty,  or  if 
he  or  she  shall  become  resident  in  any  other  kingdom,  state,  or 
place  beyond  the  seas,  then  and  in  every  such  ca^e,  a  certificate 
that  such  nominee  was  living  on  the  day  Specified  therein  (being 
some  day  after  any  annuity  depending  upon  his  or  her  life  diaB 
have  become  due)  granted  ittider  the  iiand  and  seal  of  the  diie£ 
magistrate  of  any  city,  town,  or  placei  or  any  other  magistrate 


•bratdtve- 
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tctxDg  at  eke  time  as  such,  or  for  and  in  the  place  of  any  such 
cbietinagistratey  where  such  nominee  may  be  then  living,  shall  be 
deemed  sufficient  and  effectual  for  proving  the  continuance  of  the 
life  of  such  nominee,  and  for  the  purpose  of  enabh'ngthe  person 
entitled  to  the  annuity  dependent  upon  the  life  of  such  nominecy 
to  receiye  the  same ;  provided  no  British  minister  or  consul,  or 
governor  or  person  acting  as  such,  sha^*  be  resident  in  such  city, 
town,  or  placC)  although  a  British  minister  or  consul,  or  governor 
or  person  acting  as  such,  may  be  resident  in  the  kingdom,  state, 
or  settlement  wherein  such  nominee  shall  be  then  living. 

§  3.  Provided  always,  that  to  every  such  certificate  a$  aforesaid,  Identity  to  be 
there  shall  be  annexed  an  affidavit  or  solemn  affirmation,  niado  verified  by  afH- 
before  any  justice  of  the  peace  or  magistrate  in  England  or  Scot-  ^^^^^  ^^  affinn- 
&»£f  reapectively,  or  if  m  /re/a?*(f  before  one  of  the  barons  of  the  "^^'Ij^^'^-'"'" 
exchequer  there,  by  the  person  or  persons  entitled  to  the  said  an-  l^  ]^j  g^J^^ 
nuity,  or  by  the  person  applying  to  receive  the  same,  on  his,  her,  i^im<,andbefor« 
or  their  behalf,  that  the  matters  contained  in  such  certificate  are,  a  baron  in  /re- 
to  the  best  of  his  or  her  belief,  true ;  and  that  the  person  described  ^^^ 
or  certified  therein,  is  the  nominee  or  one  of  the  nominees  on  whose 
life  or  lives  the  annuity  whereof  such  half  yearly  or  other  payment 
shall  be  claimed,  doth  depend. 

Apothecary.     See  i^|p0(Ctan0. 


A  PPE AL  is  a  prosecution  against  a  supposed  offender  by  the 
'^  party's  own  private  action;  prosecuting  also  for  the  crown 
in  respect  of  the  offence  against  the  public.  2  Hatio*  c,  23.  $  1. 

This  mode  of  prosecution,  which  had  almost  fallen  entirely  into 
disuse,  has  been  recently  abolished  by  stat.  59  Gea.  S.  c.  46.  intitu-  .59  G.  3.  e.  w. 
led,  **  An  act  to  abolish  appeals  of  murder,  treason,  felony,  or  other 
offimces,  and*  wager  of  battel,  or  joining  issue  and  trial  by  battel, 
in  writs  of  right,**  passed  22d  oiJune  1819 ;  which,  afler  reciting 
**  whereas  appealsjox  murder,  treason,  felony,  and  other  offences,  and 
the  manner  of  proceeding  therein,  have  been  found  to  be  oppres- 
sive; and  the  trial  by  battel  in  any  suit,  is  a  mode  of  trial  unfit 
to  be  used;  and  it  is  expedient  that  the  same  sliould  be  whollv 
abolished;"  enacts,   "  that  from  and  after  the  passing  of  this  Appeals  of 
act,  all  appeals  of  treason,  murder,  felony,  or  other  offences,  shall  murder  or  other 
cease,  determine,  and  become  void;  and  that  it  shall  not  be  lawful  offences  to  ceas« 
for  any  person  or  persons,  at  any  time  after  the  passing  of  this  act,  •"**  dcternune. 
to  commence,  take,  or  sue  appeal  of  treason,  murder,  felony,  or 
other  oStoce,  i^ainst  any  other  person  or  persons  whomsoever, 
bat  that  all  snch  appeals  shall,  from  henceforth,  be  utterly  abo- 
lished; any  law,  statute,  or  usage  to  the  contrary  in  anywise  not- 
withstanding." 

§  ^  **  And  be  it  further  enacted,  that  from  and  after  the  pass-  No  tenant  shall 
ing  of  this  act,  in  any  writ  of  right  now  depending,  or  which  mav  bereceiTed  to 
h^eafter  be  brought,  instituted,  or  commenced,  the  tenant  shall  '^^^^^^'^ 
not  be  received  to  wage  battel,  nor  shall  issue  be  joined  nor  trial  l^^battel  in  mv 
be  had  by  battel  in  any  writ  of  right ;  any  *law,  custom,  or  nsage  ^^t  of  right, 
to  the  contrary  notwithstanding.'* 

6  3 


40a. 


^6  9pptentice0* 

The  last  case  of  an  appeal  of  murder  was  that  of  Ashford  r, 
Thornton, 
Ashford  v.  In  Michaelmas  Term,  58  Geo.  3-  1817,    WiUiam  Ashford^  the 

Tbonitoii.  eldest  brother  and  heir  at  law  of  Mary  Ashford^  spinster,  de- 

E.  T.  1818.        ceased,  brought  a  writ  of  appeal  against  Abraham  Thornton^  fot 
I  B.  &  Aid.        ^1^^  murder  of  his  said  sister,  of  which  offence  the  defendant  had 

been  tried  and  acquitted  at  Warvsick  summer  assizes  preceding, 
under  circumstances  of  strong  suspicion  (though  not  absolutely 
conclusive)  of  his  having  ravished  and  aflerwards  thrown  her  into  a 
pit  of  water  where  the  body  was  very  recently  found.  The  appellee 
upon  being  called  upon  to  plead,  pleaded  **  not  guilty  ;  and  I  am 
ready  to  defend  the  same  by  my  body :"  and  thereupon  taking  his 
glove  off,  he  threw  it  upon  the  floor  of  the  c6urt.  The  appellant 
afterwards  delivered  in  a  counterplea,  to  which  there  was  a  re- 
plication, a  general  demurrer  and  joinder  therein.  After  very  long 
and  elaborate  arguments,  the  court  of  K.B.  held  that  the  ap- 
pellee had  a  right  tp  wage  his  battel,  the  appellant  not  having 
brought  himselt  within  any  of  the  established  cases  which  entitle 
him  to  decline  the  wager  of  battel,  namely,  where  the  appellant  is 
an  infant,  or  a  woman,  or  above  60  years  of  age,  or  where  the 
appellee  is  taken  within  the  mainour,  or  has  broken  prison,  or 
where  great  and  violent  presumptions  of  guilt  exist  agaipst  the 
appellee,  which  admit  of  no  denial  or  proof  to  the  contrary.  The 
appellee  was  afterwards  discharged. 


;^pple0  anb  0eat2^. 


1  Ann.  Sl  1.      'INHERE AS  apples    and  pears  are  frequently  sold  by  mea* 
c*  15.  \  1.  sure,  commonly  cidled  tvater^measurCy  the  contents  whereof 

are  very  uncertain;  therefore,  for  the  future  the  said  measure 
shall  be  round,  and  in  diameter  eighteen  inches  and  a  half  within 
the  hoop,  and  eight  inches  deep  and  no  more,  and  so  in  propor- 
tion ;  and  every  measure,  commonly  called  toa/^-mMnuv,  by  whidi 
apples  and  pears  are  sold,  shall  be  heaped  as  usually :  And  who- 
soever shall  sell  or  buy  any  apples  or  pears  by  any  other  measure 
shall  forfeit  10^.  half  to  the  informer  and  half  to  the  poois  on  con- 
viction on  the  oath  of  one  witness,  before  one  justice  (or  mayor), 
to  be  levied  by  the  petty  constable  by  warrant  of  the  said  justice, 
by  distress  and  sale. 

§  2.  But  this  shall  not  extend  to  any  measure  sealed  and  allowed 
by  the  fruiterers'  company  in  London. 

Concerning  the  robbing  of  orchards,  see  title  S^HooH* 

Apprehending  Offenders.     See  SiVVtflt» 


2lpprenticefi>. 

Concerning   the   Settlement  of  Apprentices^    see   title 

$  I.  Who  may  take  Apprentices. 

[5  El.  c.  4.  $  25.  26.  27.  28.  29. 30.  33. 39. 40.  45.  —  5  EI, 

c.  5.  J  12.  —1  J.  c.  17.   J  3.  5 13  &  14  C  2.  c.  5, 

J  18 — 54  G.  3.  c.  ^.  J  2.  4.] 


IL  Who  are  compellable  to  be  bound  Apprentues. 

[5  El.  c.  4.  §  35.  86.} 
IIL  Binding* 

[5  El.  c.  4.  $  2.  28. 41.  42.  43.  — 5  &  6  W.  c  21.  $  3.  — 

9&10W.  C.25.  J  30 — 2&3Ann.c.6.  ni 8  Ann, 

c.  9.  §  32.  35.  36. 37.  38. 39. 40. 43. 45 9  Ann.  c.  21. 

§  66.— 12  Ann.  st.  2.  c.  9.    §  21 18  O.  2.  c.  22.  §  23. 

24.— 20  G.  2.  c.  45.  §  5.  6.  7.  8.  — 31  G.  2.  c.  11.-, 
5  G.  3.  c.  46.  §  18.  19.  41.— 16  G.  3.  c.  34.  J  5.— 
17  G.  3.  c.  50.  f  16.-23  G.  3.  c.  58.  §  1.— 35  G.  8. 
c.  30.  f  1-  —  37  G.  3.  c.  90.  J  1.— 37  G.  3.  c.  111.  §  1. 
—  42  G.  3.  c.  23.  J  7.  —  44  G.  3,  c.  98.  Sched.  A.  — 
48  G.  3.  c.  149.  — 55  G.  3.  c.  184.] 

IV.  Binding  Parish-Apprentices. 

[43  El.  c.  2.  §  5.—  21  J.  c.  28.—  3  J.  c.  4.  §  22.—  5  W. 
c.  21.  §  1.—  8  &  9  W.  c.  SO.  §  5,- 18  G.  3.  c.  47.—  20 
G.  3.  c.  36.-32  G.  3.  c.  57.  J  1- 12. 7. 8. 9. 10.— 42  G.  3. 
c  46.  $  8<—  51  G.  3.  c.  80.—  54  G.  3.  c.  107.  B6  G.  3. 
c.  139. 

V,  Begistty  of  Parith'Apprentices. 

[42  G.  3.  c.  46.  §  1.  2.  3.  5.  7») 

VI.  Money  given  to  bind-out  poor  Apprenticei. 

[7  J.  c.  3.  §  2.  3.  4.  5.  6.  7.] 

yil.  Binding  poor  Apprentices  to  the  Sea  Service. 

[2  A  3  Ann.  c.  6.  §  1.  2.  5.6.  8.  9. 10.  11. 12.  13.  14. 15. 
17.  IS.— 4  Ann.  c.  19.  §  16.  —  13  G.  2.  c.  17.  ~ 
2  G.  3.  c.  15.  §  22.  23. 24.  25.] 

VIIL  Poor  Apprentices  bound  to  Chimney-Sweepers. 

[28  G.  3.  c  48.] 

IX.  Assigning  Apprentices. 

X.  DM^ences  between  the  Master  and  Apprentice^   and 

herein  (^  discharging  an  Apprentice. 
15  £1.  c.  4.  §  35. 47«— 20  G.  2.  c.  19.  $  3.  4. 5. 6.^24  0. 2. 
c  55 — 6  G.  3.  c.  25.-32  G.  3.  c.  57.   $  11. 13. 14.— 
33  G.  3.  c.  55.  §  1.  2.1 

XI.  Master  dying. 

[32  G.  3.  c.  57.  §  1. 2.  3.  4. 5. 6.J 

XII.  Apprentice  stealing  his  Master's  Goods. 
[21  H.  8.  c.  7.-12  Ann.  st.  1.  c.  7.] 

XIII.  Luicing  away  an  Apprentice. 

XIV.  Setting  vp  Trades^  and  setting  Persons  to  work  at  Trader. 

[5  £1.  c.  4.  §  31.—  54  G.  3.  c.  96.] 

[As  to  the  Enlistment  of  Apprentices,   see  VoL  IILf  title 
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L  Who  may  take  .Apprentices. 

Y  person  bein|;  an  householder,  and  having  and  using  5Elis.c.4.$85. 

a  plough-land  m  i^age,  may  take  an  apprentice  ahoye  Vide  54  G.  J. 

if  iAt)  v^flnL  nfiJ  tin<lAr  AiVktAAn   *rk  at^r^fk  tnhushandrv  till  c  d6.  §  2.  pott. 


the  age  often  yeare,  and  under  eighteen,  to  serve  in.hushandry  till  t^^J^^^ 
tven^-one  at  the  least,  ortiU  twenty-four,  as  the  parties  can  agree*    ^  huAwidiT 
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apptenticetf  (vho  may  take.") 


S  ». 


Kcstrictionsk 


Dalt.  c.  5S. 


5£lii.c.4.i40. 

In  tradasin 
mariLCt  towns 
not  oorporatef 


In  any  place. 
Vide  54  G.  3. 
c.  96.  I  9.  post 


d  96.  Ereiy  person  beiog  an  householder,  and  twenty-four  years 
ola  at  the  least,  dwelling  in  any  city  or  town  corporate,  and  exercis^ 
ing  any  art,  mystery,  or  manual  occupation  there,  may  retain  the 
son  or  a  freeman,  not  occupying  husbandry,  nor  being  a  labourer, 
and  inhabiting  in  the  same,  or  in  any  other  city  or  town  corporate, 
to  serve  and  be  bound  as  an  apprentice,  after  the  custom  and 
order  of  the  city  of  London^  for  seven  years  at  the  least,  so  as 
such  i^prenticeship  do  .not  expire  before  the  apprentice  shall  be 
twenty-four  years  of  ase. 

§  27.  But  ho  person  dwelling  in  any  city  or  town  corpopite,  being 
a  merchant,  mercer,  draper,  goldsmith,  ironmonger,  embroiderer, 
or  cloUiier,  shall  take  any  apprentice  except  he  be  his  son,  or 
else  that  the  father  and  mother  of  su(5h  apprentices  shall  have  an 
estate  of  inheritance  or  freehold  of  40^.  a  year,  to  be  certified 
under  the  hands  and  seals  of  three  justices  where  the  lands  lie,  to 
the '  mayor  of  that  city  or  town  corporate,  and  to  be  inrolled 
among  the  records  there. 

And  the  reason  of  this  (Mr.  Dalton  says)  seems  to  be,  for  that 
such  as  are  to  be  bound  apprentices  in  towns  corporate,  if  their 
parents  be  of  a  competent  livelihood,  then  their  masters  shall  not 
only  be  better  secured,  but  such  apprentices  also  in  likelihood 
shall  have  the  better  means  to  set  up  their  trades  after  their  times 
expired.  And  concerning  such,  whose  parents  have  not  40f.  a 
year,  they  are  fitter  to  be  bound  apprentices  to  husbandry,  and 
the  like,  in  the  country. 

But  by  reason  of  the  great  alteration  in  the  value  of  money 
since  that  time,  this  provision  is  become  of  little  use,  for  an 
estate  of  ¥k.  a  ye&r  then  was  equal  to  pacnre  thai)  lOL  a  year 
now. 

But  the  citizens  of  London  and  Normich  nmy  take  and  hare 
apprentices,  as  before  this  act. 

i  28.  Every  person  being  an  householder,  and  twenty-four  years 
old  at  the  least,  and  not  occupying  husbandry,  nor  being  a  labourer, 
dwelling  in  any  market  town  not  corporate,  and  exercising  any 
art,  mysterv,  or  manual  occupation,  may  have  to  apprentice  the 
child  or  children  of  any  other  artificer,  not  occupying  husbandry^ 
nor  being  a  labourer,  inhabiting  in  the  same  or  any  oUier  such 
market  town  in  the  same  shire. 

§  29.  But  no  person  dwelling  in  any  such  market  town,  being 
a  merchant,  mercer,  draper,  goldsmith,  ironmonger,  embroiderer, 
or  clothier,  shall  take  any  apprentice  except  he  be  his  son,  or 
else  that  his  father  and  mother  shall  have  an  estate  of  inheritance 
or  freehold  of  S/.  a  year,  to  be  certified  under  the  hands  and 
seals  of  three  justices  of  the  shire,  where  the  lands  lie,  to  the 
head  officer  of  such  market  town,  where  such  a^rentice  shall  be 
taken,  there  to  be  enrolled  of  record. 

^  80*  Anv  person  using  the  art  of  a  smith,  wheelwright,  plough* 
Wright,  miu-wri^ht,  carpenter,  rough-mason,  plaisterer,  tawyer^ 
lime-burner,  brick-maker,  bricklayer,  tyler,  slater,  holier,  tyle* 
maker,  linen-weaver,  turner,  cooper,  mUler,  earthen-potter^ 
woollen-weaver  weaving  household  cloth  only,  fuller,  otherwise 
called  tucker  or  w^er,  burner  of  oare  and  woad-asbes,  thAtcher 
or  shingler,  wheresoever  he  shall  dwell,  may  take  the  son  of  any 
l^erson  as  iq^prentice,  albeit  his  pareots  have  no  land* 
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By  Stat.  54*  Geo.  S.  c.  96*  ^  2.  reciting  '*  whereas  bj  die  said  S5G.^  t.96. 
statute  [5  EU^s.  c.  4*0  divers  rules  and  regulations  were  enacted  §  s. 
respectiiie  the  qualifications  of  persons  entitled  to  take  and  be-  ^  ^^'■-  c-  ^- 
come  apprentices,  and  the  term  of  years  for  which  such  appren-  '  ^*  *^*  ^^ 
tices  should  be  bound,  and  as  to  the  mode  of  binding  such  ap- 
prentices; and  it  was  also  enacted  by  the  said  statute,  that  all  §  4i. 
indentures,   covenants,   promises  and  bargains  of  and  for  the 
having,  taking,  or  keeping  of  any 'apprentice,  otherwise  there- 
after to  be  made  or  taken,  than  is  by  the  said  statute  limited,  or- 
dained, and  appointed,  should  be  clearly  vo^d  in  the  law  to  all 
int^ftts  and  purposes;  and  that  every  person  that  should  from 
thoiceforth  take  or  newly  retain  aay  apprentice  contrary  to  the 
tenor  and  true  meaning  of  the  said  act,  should  forfeit  and  lose  for 
every  apprentice  so  by  him  taken  the  sum  of  10/.    And  whereas 
it  is  expedient,  that  so  much  of  the  said  recited  act  should  be 
repeal^;    '  it  is  enacted,  that  so   much  of  the  said  recited  Rtpetlcd. 
act  shall  be,  and  the  same  is  hereby  repealed,  and  that  It  shall 
and  Biay  be  lawful  for  any  person  to  take  or  retain  or  become  an 
apprentice,  though  not  according  to  the  provisions  of  the  said  act ; 
and  Uiat  indentures,  deeds,  ana  agreements  in  writing,  entered 
into  for  that  purpose,  which  would  be  otherwise  valid  and  effectual, 
shall  be  ▼alia  and  effectual  in  law,  the  repeal  of  so  much  of  the 
said  act,  as  is  herein  last  above  recited,  notwithstanding/  "  (a) 

Provided,  that  this  act  shall  not  extend  to  defeat,  alter,  or  ss  g.  3.  c.  96. 
prejudice  the  custom,  &c.  of  tl^e  city  of  London  concerning  ap-  §  4. 
prentices,  or  the  ancient  custom,  &c.  of  any  city,   town,   cor- 
poration, or  company  lawfully  constituted ;   or  any  bye-law  or 
regulation  of  any  corporation  or  company. 

Ev^ry  owner  of  a  ship  or  vessel,  and  every  householder  ex-  5£hVc.5.{i2. 
erciaing  the  trade  of  the  seas  by  fishing  or  otherwise,  and  every  Smmi. 
gunner,  commonly  called  a  cannoneer,  and  every  shipwright, 
may  take  apprentices  for  ten  years  or  under;  and  evenr  appren- 
tice ao  tfliken,  being  above  seven  years  of  age,  shall  be  oy  the 
same  covenants  bound,  or  ordered  and  used  to  all  intents,  accord- 
ing to  the  custom  of  Londony  so  that  the  covenant  or  bond  of 
apprenticeship  be  made  by  writing  indented,  and  inroUed  in  the 
toam  where  tne  apprentice  shall  be  inhabiting,  if  it  be  a  town 
corporate,  if  not,  then  in  the  next  town  corporate,  for  which  enrol- 
ment shall  be  paid  not  above  \2d. 

InreBed  in  the  to/wn^  ^c.2    '^e  indentures  of  a  mariner's  ap-  Enroliacntof 
prentice,  bound  under  5  El.  c.  5.  §  12.  must  be  inroUed  in  the  indcnturM,  ua* 
next  corporate  town,  accordmg  to  the  statute,  in  order  to  sustain  dor  5£lli.  c.5» 
ao  aedoD  of  covenant,  and  not  in  the  Trinity-house,  according  to  ^ 
the  charter  of  that  company ;  for  the  king  cannot  by  his  chvtfsr 
alter  the  place  of  enrolment,  but  it  must  be  according  to  the 
direction  of  the  statute ;  otherwise  the  covenants  shoum  be  ac- 
cording to  the  common  law,  and  the  apprentices  not  bound  by 
them.    PouUon's  case,   S  Lev.  d89.    1  BM.  6S4.     Barber  r. 
Denms^  6  Mod.  69-    1  BoU.  527. 

The  provision,  however,  contained  in  this  clause,  is  intended 
for  the  benefit  of  the  apprentice,  and  as  a  check  upon  the  master. 

(a)  To  ddi  fliat.  Mr.  Etum  puU  tihe  foOowhig  qiuBMi  «  To  how  many  snd 
whit  parti  orMccioiisS5«-W  doss  fthtabsvstnsctBMBlapplj?'*  8  fivans' ColL 
Sitt.  Add.lOS9. 
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Number  re- 
fttraiDed  in  cer- 
tain casen. 
5  Eliz.  c.  4. 
§  J3.  39.  45. 


apprentiCCjBl  {Binding.)         %  n.  in. 

Therefore,  where  the  indenture  was  not  enrolled  in  the  town 
where  the  apprentice  was  then  inhabiting,  nor  in  the  next  corpo* 
rate  town  to  the  habitation  of  the  apprentice,  pursuant  to  the 
statute  5  EL  c,  5.  nor  with  the  collector  of  the  customs,  pur- 
suant to  the  2  &  S  Ann,  c.  6.  it  was  holden  that  the  apprentice 
should  not  be  prejudiced  by  the  neglect  of  the  master  to  enrol 
the  indenture,  although  the  stamp  duties  ^ere  thereby  evaded. 
Rex  V.  Gainsborough,  Burr.  S,  C.  586.     1  Boti.  635. 

Every  person  that  shall  have  three  apprentices  in  any  thd  crafts 
of  a  clothmaker,  fiiiler,  sheerman,  weaver,  tailor,  or  shoemaker, 
shall  keep  one  journeyman ;  and  for  every  other  apprentice  above 
three,  one  other  journeyman,  on  pain  of  10/. ;  half  to  the  king, 
and  half  to  him  that  shall  sue  ill  the  sessions  or  other  court  of 


1  Jac.  c.  17. 

§3.  5. 
Hatmaken. 


13  &  14  C.  2. 
c.  5.  $  18. 


Who  shall  be 

bound. 

5  EUi.  c.  4^ 

|35j 


cord ;  or  if  it  is  in  a  town  corporate,  then  to  be  applied  as  by  the 
charter. 

No  hatmaker  shall  have  above  two  apprentices  at  one  time,  nor 
those  ioT  any  less  term  than  seven  years,  on  pain  of  5L  a  month ; 
half  to  the  King,  and  half  to  him  that  shall  sue  in  any  court  of  re- 
cord :  But  this  not  to  extend  to  his  own  son,  in  his  own  house,  so 
as  he  be  bound  by  indenture  for  seven  years,  and  his  term  not  to 
expire  before  he  be  twenty-two  years  of  age. 

Weavers  of  stuSa  in  Norfolk  and  Nortoich,  that  shall  employ 
two  apprentices,  shall  also  employ  two  journeymen;  and  no 
master  shall  have  above  two  apprentices,  or  any  week  boy  to 
weave  in  the  said  trade ;  on  pain  of  5L  a  month  to  the  king. . 

II.  Who  are  compellable  to  be  bound  Apprentices. 

If  any  person  shall  be  required  by  any  householder  using  half 
a  plough-land  at  least  in  tillage  to  be  an  apprentice  and  to  serve 
in  husbandry,  or  in  any  other  art,  mystery,  or  science  before  ex- 
pressed, and  shall  reuise  so  to  do,  then  on  complaint  of  such 
housekeeper  to  one*  justice  (or  head  officer)  he  shall  send  for  the 
person  refusing ;  and  if  he  shall  think  the  said  person  meet  to 
serve,  and  such  person  refuse  to  be  bound,  he  may  commit  him 
to  ward,  there  to  remain  until  he  be  contented,  and  will  be 
bound. 

But  no  person  shall  be  bound  to  enter  into  any  apprenticeship, 
other  than  such  as  be  under  the  age  of  twenty-one  years. 

Upon  the  whole,  the  aforesaid  directions  about  the  value  of  the 
parent's  estate,  and  such  like,  are  become  entirely  obsolete,  and 
of  no  use,  and  therefore  had  better  be  repealed.  The  restrict 
tions  were  originally  intended  (as  appears  by  the  statute  9  H.  4. 
c.  17*)  for  the  encouragement  of  husbandry,  by  reason  of  the 
scarcity  of  labourers  in  ancient  time.  And  this  statute  of  the 
5  EUz,  is  onfy  a  re-enacting,  as  it  were,  of  former  statutes,  and 
expresseth,  that  any  person  being  an  householder  may  take  ap- 
prentice the  son  of  any  freeman,  not  occupying  hushandrtfy  nor 
being  a  labourer. 

III.  Binding,  {a) 

5£li2.c.4.§4i.  All  indentures,  covenants,  promises,  and  bargains,  for  having 
Binding  other-  or  taking  apprentices  otherwise  than  by  the  statute  of  5  13.  shall 
wi»B  than  by      |)e  clearly  void  in  the  law  to  all  intents  and  purposes ;  and  every 


At  what  age. 

i3$. 


(a)  See  Settlement  by  Apprenticeship,  vol  it*  §  11.  for  the 
•ulject  more  fully  let  out. 
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person  that  shall  take  any  apprentice  contrary  to  the  tenor  and  ^  59. 

true  meaning  of  the  said  act  shall  forfeit  for  every  apprentice  so 

by  him  taken  the  sum  of  10/.,  half  to  the  king.and  half  to  him  PeDalty 

that  shall  «ae  in  the  sessions,  or  other  court  of  record ;  or  if  it  is  thereon. 

in  a  town  corporate,  then  to  the  use'  of  such  town  as  by  the  ^  ^^' 

charter. 

1.  One  cannot  be  bound  an  apprentice  without  deed.     Int.  Binding  to  be 
Par,  Castff  antl  Aickles,  1  Salk.  68.  ^       by  «leed. 

2.  And  hy  stat.  5  El.  c.  4.  it  was  to  be  by  indenture.  An  ap- 
prentice can  only  be  bound  by  indenture.  Per  Ld.  Kenyan  C.  J. 
3  Esp.  189. 

Smith  v.  Birch,  M.  \  G.2.  1  Sess.  Cos.  222.  1  Batt.  528.  Binding  cannot 
An  action  was  brought  against  the  defendant  for  inticing  away  be  by  deed  pell, 
and  detaining  the  plaintiff's  apprentice,  who  had  agreed  by  writine 
to  serve  the  plaintiff  for  seven  years.  Upon  evidence  it  appeared 
that  the  style  of  the  writing  began,  "  This  indenture^  Sfc*  but  in 
fact  the  parchment  was  not  indented,  but  was  a  deed  poll.  On 
exception  taken  to  the  deed,  it  was  insisted  that  the  young  man 
was  not  an  apprentice,  because  he  was  not  bound  by  an  indenture. 
An  infant  can  be  bound  no  other  way  than  as  the  statute  of  5  El. 
directs,  which  is  by  indenture,  and  nothing  can  make  this  good. 
The  deed  cannot  now  be  indented,  for  that  would  be  a  forgery. 
Therefore,  unless  the  plaintiff  shews  the  apprentice  to  be  of  full 
age  at  the  time  of  signing  such  deed,  he  cannot  be  accounted  his 
apprentice,  and  by  consequence  no  action  can  lie  for  detaining 
the  apprentice;  neither  can  the  plaintiff  prove  *  him  to  be  his 
^ervafU  by  bis  deed,  for  he  has  declared  for  an  apprentice,  and 
must  prove  him  so  to  be.    Therefore  the  plaintiff  was  nonsuited. 

But  by  Stat.  31  G.  2.  c.  11.     A  binding  by  deed  not  indented  31  6.  2.  c.  11. 
is  suffiaent  for  the  purpose  of  enabling  Uie  person  bound  to  gain 
a  settlement. 

An  agreement  to  execute  an  indenture  of  apprenticeship  was  held  Agreement  to 
not  to  constitute  a  sufficient  binding  under  5  EUz.  c.  4f.  although  ««J»rte  in- 
a  service  of  seven  years  had  been  performed  under  it.    Rex  v.  "•"*'"*• 
StraHon,  Burr.  S.C.  272.     1  Bott.  530. 

Of  course  a  parol  binding  cannot  constitute  an  apprenticeship. 
Rex  V.  Mdxvman,  Burr.  S.  C.  290.  1  Bott.  531.  Rex  v.  Ditcn-^ 
ingkam,  4  T.  R.  769.    2  Bott.  377. 

Infants  may  bind  themselves.     Newbury  v.  St.  Manfi,  Reading,  Infiuit*. 
2  Bott.  363.     Rex  v.  Saltern,  1  Bott.  613. 

And  the  master  may  be  an  infant.  Rex  v.  St.  Petrox,  Dart* 
wmth.    2  Bott.  317.    4fT.R.l96. 

And  if  the  binding  be  bondjide,  the  master's  Condition  is  im- 
material.    Rex  V.'  St.  Margaret* s  Lincoln,  1  Bott.  610. 

If  in  the  case  of  a  voluntary  binding,  the  person  bound  t>e  an  The  penon 
infant,  he  must  be  a  party  to  the  indentures,  or  he  will  not  be  bound,  if  a  to- 
hound  by  them  ;»and  if  he  be  an  adult,  he  must  also  be  a  party.  Rex  luntiiy  binding, 
▼.  Crotnford,    8  East.  25.     Rex   v.    Chesterfield,     1  Bott.  527.  ""■'^••P^y- 
Rex  V.  Ripon,  9  East.  295. 

Rex  y.  Fleet,  Cald.S\.     2  Bott.  371.      This  was  a  question  Non-execution 
of  settlement,  and  it  appeared  that  the  pauper,  a  parish  appren-  by  the  niatter. 
^ee,  was  bound  by  indentures ;  that  the  original  indenture  was 
properly  executed  by  the  parish  officers,  and  allowed  by  two  jus- 
tices.   The  counterpart  was  also  allowed  by  the  justices,  but  nei- 
ther the  indenture  nor  counterpart  was  executed  by  the  mastef . 
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The  master  accepted  the  indenture  and  the  pauper,  and  con- 
sidered him  as  his  apprentice.  And  upon  this  case  there  arose  a 
Post  Mct.iT.  question,  whether  it  was  necessary  under  8  &  9  W.S.  c*  SO.  *.  6. 
that  the  master  should  have  executed  a  counterpart  to  enable  tht 
pauper  to  gain  a  settlement  ? 

Lord  Mansfield  C.  J.  said,  the  binding  was  authorized  by 
43  EltK.  c.  2.  §  5.  ]ong  before  the  act  requiring  a  counterpart; 
that  the  statute  of  W,  3.  only  compelled  persons  to  receive  poor 
apprentices,  but  did  not  in  other  respects  confirm  the  power  of 
blading,  which  was  already  fully  estabhshed. 

Aston  J.  said  that  it  bad  been  so  determined  in  Rex  v.  Si* 
Peters  on  the  Hillt  2  Bott.  367.    In  which  last  case  it  was  de- 
cided, that  if  the  apprentice  himself  be  bound,  the  execution  by 
the  master  is  not  actually  necessary,  but  the  indenture  shall  be 
valid  without  it. 
Non^zecutioii       Nor  is  it  necessary  that  such  a  deed  should  be  executed  by  the 
by  the  appren-    apprentice ;  where  he  has  served  under  the  indentures.    Rex  v. 
**"•  St.  Nicholas  in  NoUingham,  2  T.  R.  726.    2  Bott.  373.     Rex  v. 

JVoolstanton,  1  Bott.  606. 
In&nte  binding       It  seems  clearly  agreed  that,  by  the  common  law,  infants  or 
themaelTes.         penons  under  the  age  of  21  years  cannot  bind  themselves  appren- 
4Bac.  Abr.562.  tices,  in  such  mannei\a8  to  entitle  their  masters  to  an  action  of 
^t^^asterand  covenant,  or  other  action,  for  departing  the  service,   or  other 

breaches  of  the  indentures ;  which  niakes  it  necessary  according 
to  .die  usual  practice  to  get  some  of  their  friends  to  be  bound  tor 
the  faithful  discharge  of  their  offices  according  to  the  terms 
agreed  on. 

But  if  an  infant  of  five  years  of  age,  or  other  person  who  is  not 

potens  in  corporCf  be  retained,  and  serve  in  the  best  manner  he 

can,  his  master  must  pay  him  his  wages.    Dalt.  c.  58.  p.  141. 

Bro.  tit.  Labour^  46.    4  Bac.  Abr.  562. 

5  Elo.  &  4.  By  Stat.  5  Elix.  e.  4.  §  42.  and  43.  because  there  hath  been, 

§  42.  A3.  and  is  some  question  and  scruple  moved  whether  any  person  be- 

lySint  bound     |Qg  within  the  age  of  21  years,  and  bound  to  serve  as  an  appren- 

pSS^^  tjce  in  any  other  place  than  the  city  of  London  shall  be  bound, 

^^^  '  accepted,  and  taken  as  an  apprentice,  it  is  enacted,  that  every 

such  person  who  shall  be  bound  by  indenture,  to  serve  as  an  ap- 
prentice, in  any  art,  science,  occupation,  or  labour,  according  to 
this  statute,  albeit  he  be  withm  the  age  of  21  years,  shall  be 
bound  as  amply  to  every  intent  as  if  he  were  of  full  age  at  the 
time  of  makine  the  indentures. 

But  although  an  infant  may  voluntarily  bind  himself  apprentice* 
and  if  he  contmue  apprentice  for  seven  years,  he  may  have  the 
benefit  to  use  his  trade ;  yet  neither  at  the  common  law,  nor  by 
any  Vords  of  the  statute,  a  covenant  or  obligation  of  an  in&nt 
for  his  apprenticeship,  shall  bind  him ;  but  if  he  misbehave  him- 
self, Uie  master  may  correct  him  in  his  service,, or  complain  to  a 
justice  to  have  him  punished,  according  to  the  statute.  ^  But  na 
remedy  lieth  against  an  infant  upon  such  covenant.  GUberi  ▼• 
lUtcher,  Cro.  Car.  179.    1  Boti.  527. 

But  if  his  father,  or  other  person,  doth  covenant  for  him,  sock 

covenant  shdl  bind  the  father,  or  such  other  person ;  as  in  dbe 

•  Mod.  Ida      case  of  WhiOey  v.  Lqftus.    In  the  mdenture  of  awrenticeshq^ 

1  Bott  528,      the    fitther   covenanted    to   pigr    the   i^prentidesbp    mcmey  i 

the  san  covenanted  to  account  for  bis  master's  goods;   and 
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ia  the  concIusioDy  the  father  and  son  each  bound  themselves 
for  the  true  performance  of  all  covenants  and  agreements  therein. 
By  the  Court :  The  end  of  binding  the  father  was  to  answer  the 
wrong  which  might  be  done  by  the  son  to  his  master,  therefore 
the  father  must  oe  obliged  for  his  son's  true  performance  of  the 
articles ;  and  the  covenant  tliat  each  did  bind  himself  must  be  so, 
where  the  son  is  bound  to  perform  the  thing  for  which  the  cove- 
nant was  made ;  and  this  clause  is  usually  inserted  that  the  cove- 
nants may  be  taken  ^i^nbutively,  to  wit,  that  each  of  the 
covenantors  should  perform  his  part ;  and  this  makes  the  covenant 
of  the  son  bind  the  %|her|  who  covenanted  for  him  as  well  as 
for  himself. 

So  in  the  case  of  Branch  v.  Emin^on,  Doue,  518.  Action  of  i  Bott  535, 
covenant  by  the  master  against  the  father  df  the  apprentice ;  the  S.  C. 
indenture  was  in  the  common  form  of  the  statute,  and  for  the 
true  performance  of  all  and  every  the  covenants  each  of  the  said 
parties  bound  himself  to  the  other.  The  breach  assigned  was, 
that  the  apprentice  had  absented  himself  from  the  service.  Lord 
Mansfield  C.  J.  said,  nothing  was  clearer  than  that  the  father  was 
bound  for  the  performance  of  the  covenants  by  the  son. 

The  5  Eliz,  c.  4f*  §  25*9  which  directs  the  binding  of  appren-  Hhm. 
tices  to  be  by  indenture  for  seven  years  at  least,  on^  renders  in- 
dentures,  by  which  the  party  is  bound  for  less  than  seven  years, 
voidable  by  the  parties  themselves,  an^  not  void.     Rex  v.  St, 
NicAolas,  Jpskjoich,  1  Bott.  530. 

But  if  one  bound  apprentice  during  infancy  abscond  when  he  Apprenticcab- 
18  of  full  age,  he  does'  not  thereby  avoid  the  mdentures.    Rex  v.  sconding. 
Evered,  K.B.  T.  17  G.  3. 

See  this .  case  cited  per  Lord  EtUnborough  C.  J.  in  delivering 
the  judgment  of  tlie  court  in  the  following  important  case  of 
Gray  v.  Cookson  and  Clayton. 

'Als  was  an  action  of  trespass,  in  which  the  first  count  of  the  Gnj  ▼.  Cook 
declaration  charged  that  the  defendanfs  assaulted  the  plaintiff,  and  *^"  *  Clayton, 
without  reasonable'  or  probable  cause  committed  him  to  the  house  ^'  ^T*  ^' 
of  correction,  and  kept  him  there  until  he  sued  out  a  writ  of 
habeas-corpus,  by  which  he  was  removed  from  thence  to  and 
before  the  court  of  K.  B,^  and  was  afterwards  b}'  that  court  dis- 
charged from  the  imprisonment ;  by  means  of  which  he  was  in- 
jured in  his  business  of  a  woollen  draper,  and  put  to  expense,  &c. 
There  were  other  counts,  stating  the  assault  and  imprisonment 
more  generally.  The  defendants  (who  were  justices  of  the  peace, 
acting  as  such  in  this  transaction,)  pleaded  the  general  issue.  At 
the  trial  before  Chambre  J.  at  Neujcastle,  the  plaintiff  a  woollen 
draper  at  NemasiUj  after  proving  the  regular  notice  to  the  de- 
fendants of  the  process,  and  the  service  of  it  within  the  time 
limited  bv  law,  proved  the  habeas- corpus  writ  directed  to-  the 
keeper  of  the  house  of  correction,  tested*  the  23d  of  January ^ 
ISIO,  by  virtue  of  Which  he  was  brought  up  before  this  court, 
with  the  original  warrant  of  his  commitment  for  one  calendar 
month,  as  an  apprentice,  for  having  absented  himself  without  his 
master's  consent.  This  warrant  had  been  issued  by  the  defendants, 
whose  signatures  to  it  were  admitted ;  and  on  the  production  of  it} 
this  court  had  before  discharged  the  plaintiff.  But  it  also  ap-' 
peared,  that  after  the  first  warrant  of  commitment  had  been  de- 
livered with  the  jriaiAtiff  to  tbe  keeper  of  the  ^ouse  of  correctfon. 
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Gray  y.  Cook-  On  the  17th  of  January^  181 0,  he  had  received  another  warrant 
son  &  Clayton,   of  commitment  on  the  20th,  and  that  he  had  both  those  warrants 

at  the  time  of  his  bringing  t^  plaintiff  befove  this  court  in 
obedience  to  the  habeas-corpus ;  but  that  in  consequence  of  ad- 
vice by  the  plaintiff's  attorney,  he  had  only  produced  to  the  court 
the  first  warrant.  It  was  also  proved,  that  when  the  parties  were 
before  the  magistrates  on  the  17th  of  January y  previous  to  the 
ipommitment,  Spencer^  the  master  of  the  apprentice  Gray^  insisted 
upon  his  return  into  hi^  service  for  the  remainder  of  his  term ;  and 
that  on  the  plaintiff's  part  it  was  insisted,  that  the  indenture  which 
had  been  laid  before  the  defendants  was  at  an  end.  That  Mr. 
Cooksoriy  the  mayor'  of  Nexvcastle,  then  a^ed  the  plaintiff  if  he 
would  return  into  Spencers  service ;  and  he  refusing,  the  first 
warrant  of  commitmiiit  was  filled  up  and  executed,  and  the 
plaintiff  was  sent  awav  in  custody.  At  the  close  of  this  evidence 
it  was  objected,  on  the  part  of  the  .defendants,  that  an  action  of 
ireipass  was  not  maintainable  since  ihe  statute  43  G.  J.  c.  41.  (a) 
which  protects  magistrates  from  actions  in  this  form  for  mistakes 
committed  by  them  in  the  execution  of  their  duty :  but  the  learned 
judge  doubting  whether  the  statute  extended  to  this  case,  where 
there  had  been  no  conviction  auashedy  but  the  party  had  been  dis- 
charged on  the  ground  of  tne  illegality  of  the  warrant  of  com- 
mitment, issued  without  any  information  on  oath  in  the  presence 
of  the  party  so  committed,  directed  the  cause  to  proceed ;  with 
liberty  to  the  defendanH  to  move  the  court  to  enter  a  nonsuit. 
Thereupon  the  defendants  called  a  witness,  who  produced  the 
>  conviction  (hereafter  stated),  which  he  also  proved  to  have  been 
drawn  up  and  signed  on  the  10th  of  August  1810,  after  the  com- 
mencement of  this  action,  which  was  on  the  16th  of  July  pre- 
ceding. It  was  also  proved  that.  Spencer^  the  roaster,  was  sworn 
to  the  truth  of  his  intormation,  upon  his  application  to  the  magis- 
trates, before  the  plaintiff  was  apprehended  upon  the  warrant  then 
granted*  That  wnen  the  plaintiff  was  brought  before  the  raagis- 
tratesy  he  was  informed  of  the  nature  of  the  charge  made  by 
Spencer  against  him,  of  absenting  himself  from  his  master's  ser- 
vice ;  but  neither  of  the  witnesses  would  swear  that  any  oath  was 
administered  to  Spencer  in  the  presence  of  the  plaintiff,  though 
one  of  them  believed  that  it  had,  and  spoke  with  certainty  to  the 
fact,  that  the  former  information  was  read  over  to  the  plaintiff, 
and  the  indenture  was  then  produced  by  Spencer^  and  the  indorse- 
ment on  it  was  pointed  out.  And  it  was  also  in  proof  that  the 
plaintiff,  at  the  time  of  the  complaint  made,  had  a  shop  in  New^ 
castUy  where  he  was  carrying  on  the  business  of  a  woollen  draper; 
the  following  exhibits  were  also  proved: 

1.  An  indenture  of  the  X^Xhoi  June  1808,  between  the  plaintiff, 
a  minor,  and  his  father,  of  one  part,  and  WiUiam  Svencery  of  the 
town  and  county  of  Nemcastle-upon'Tyhey  woollen  araper^  of  tlie 
other  part ;  whereby  the  plaintiff,  with  the  consent  of  his  father, 
bound  himself  an  apprentice  to  Spencer  in  his  trade  for  three 
years  and  nine  months  from  the  day  of  the  date,  to  become  void 
on  the  death  of  the  father  before  the  end  of  that  period.  On 
the  17th  of  April  iS09y  the  following  indorsement  was  put  upon 
the  indenture ;  "  I  agree  to  cancel  this  indenture  as  against  John 

Ofay   and    William   Gray  his  son,  provided  the  said   WiUiam 

^  •        ''■    '      — .--^_._._--_-—— -—-———----—— ---^---—— 
«  (a)  8^  Maasey  v.  JohniOii,  12  Eaat.  67. 
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Gny  makes  no  engagement  or  enters  into  any  person's  ser^  Gmy  v.  Coq^. 
vice  in  the  town  of  Newcastle'upan'Tyne ;  in  such  case  this  son  &  Clif^ton. 
ifideDture  to  remain  valid,  and  the  present  agreement  to  be 
void.  As  witness  my  hand  this  17th  of  April  1809,  William 
Spencer,"  %  A  notice  from  Spencer  afler  that  indorsement, 
sod  after  the  plaintiff  had  set  up  in  business  in  Netvcastle^pon* 
Tyne,  but  before  the  application  to  the  magistrates,  requiring 
the  plaintiff  to  return  to  nim  «nd  serve  out  the  remainder  of  his 
time.  S.  The  information  and  complaint  upon  oath  of  Spencer^ 
taken  before  the  defendants  on  the  17th  oT  January  1810,  stating 
that  the  plaintiff,  his  indentured  apprentice  for  a  term  not  expired, 
had  in  his  service  been  guilty  of  divers  misdemeanors,  mis- 
camages,  and  ill-behaviour  towards  the  informant,  and  parti- 
cularljthat  the  plaintiff  had  absented  himself  from  the  service  of 
the  iafonnant  without  his  consent  and  without  just  cause  (upon 
which  the  defendants,  on  the  same  day,  issued  their  warrant  for 
the  plaintiff's  apprehension  to  answer  that  coo^laint,  which  was 
also  iix  proof.)  4.  The  conviction,  bearing  date  the  17th  January 
1810,  which  stated  on  that  day  W^  Spencer  came  before  the 
defendants,  justices,  &c.  and  informed  them  that  W.  Gray,  the 
indentured  apprentice  of  the  informant  for  a  term  yet  unexpired, 
had  f»  his  service  been  guilty  of  divers  misdemeanors^  miscar" 
riagtt,  and  ill-behaviour  towards  the  informant,  and  particularly 
that  he  JV,  G.  had  absented  himself  Jrom  the  service  of  the 
informant  nithout  his  consent,  and  toithovt  just  cause*  Where- 
upOQ  W,  Gray  afterwards  on  the  said  17tn  of  January  1810, 
beiQg  duly  brought  before  the  said  justices  in  the  presence  of 
W,  Spencer  to  answer  and  make  his  defence  to  the  charge,  &c. 
admitted  that  he  had  absented  himselfjrom  the  service  of  the  said 
^*S.f  but  said  further  in  his  deduce  tl)at  the  indenture  of 
apprenticeship,  under  which  he  was  so  bound,  had  been  agreed  to 
^  cancelled,  and  that  the  said  W,  S.  had  agreed  to  let  htm  leave 
hit  teroice,  and  had  repeatedly  told  him  that  he  IV,  S.  had  far 
too  many  people  in  his  shop,  a  great  many  more  than  he  had 
emplo}'ment  for,  and  had  oilen  expressed  to  him  W,  G.  that  he 
might  hare  his«  liberty ;  on  account  of  which  they  had  agreed  to 
part,  and  W,  G,  produced  an  unstamped  indorsement,  signed  by 
^*  S.  but  not  sealed,  made  on  the  said  indenture  of  appren- 
ticeship, (which  was  set  out).  The  conviction  then  stated,  that  it 
Mf^ared  to  them  (the  justices)  by  the  indenture,,  that  no  sum  was 
^d  to  Spejicer,  and  that  Spencer  deposed  tha^  W,  G,  had  made 
'^^agement  in  the  town  of  Newcastle'upon-Tyne,  by  setting  up 
Mff  traae  there  of  a  toooUen  draper.  Whereupon  the  justices 
coQyicted  W,  Gray  of  the  offence  charged  against  him,  according 
to  the  form  of  the  statute,  and  adjudged  him  to  be  committed  to 
the  hoose  of  correction  in  and  for  the  said  town  and  county^  for 
<^e  calendar  month.  And  he  was  accordingly  committed  on  the 
l^e  day.  5.  The  second  warrant  of  commitment  spoken  of  as 
haTing  been  received  by  the  keeper  of  the  house  of  correction  on 
we 20th  c^  January  1810;  which  bore  date  as  of  the  I7th,  the 
dayon  which  the  plaintiff  was  committed. 

The  learned  judge,  on  summing  up  the  evidence  to  the  jury, 
Mvised  them,  if  they  found  for  the  plaintiff,  (as  he  thought  they 
would,  subject  to  the  question  of  law,)  to  give  moderate  c&raages, 
w  there  was  no  reason  to  suppose  that  the  defendants  had  acted^ 
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Gmy  ▼.  Cook,  intentionally  wrong ;  and  they  fbund  a  verdict  for  the  plaintiff 
«on  &  Clayton,  with  1207.  damages.  * 

This  case  was  discussed  upon  a  motion  for  setting  aside  the 
verdict  and  entering  a  nonsuit,  or  for  granting  a  new  trial,  (which 
was  made  in  last  Michadmat  term,)  and  several  points  were  made. 
First,  it  was  contended  on  the  part  of  the  defendants,  diat  the 
production  of  a  subsisting  conviction  was  conclusive  in  an  action 
of  trespass,  particularly  since  the  statute  43  Geo.S*  c.  HI.; 
which  assuming  that  a  subsisting  conviction  would  protect  the 
convicting  magistrates  in  a  collateral  action,  provides  that  even  in 
the  case  of  a  conviction  quashed,  they  shall  only  be  liable  to 
7  T.  R.  653,  damages  in  an  action  oh  the  case  ;  Strickland  v.  Ward  was  re- 
12  East.  74.      ferreu  to ;  and  Massey  v.  Johnson,  tot  die  construction  of  the 

statute,  and  it  was  insisted  that  to  make  convicting  magistrates 
trespassers,  it  must  be  shewn  that  they  had  no  jurisdiction  as  to 
the  subject-matter  of  the  conviction,  for  if  they  had,  their  judg- 
ment was  decisive  on  the  fact.    But  if  there  were  any  doubt  of 
this,  the  action  of  trespass,  it  was  contended,  was  taken  away  by 
the  late  statute,  which  though  it  only  provided  in  terms  for  the  case 
where  a  conviction  shaU  nave  been  quashed,  yet  roust  necessarily 
be  taken  to  extend  to  all  cases  where  a  magistrate,  having  power 
to  convict,  had  actually  made  a  conviction ;  otherwise  he  would 
be  placed  in  a  better  condition  where  his  conviction,  bein^  bad, 
had  been  quashed,  than  where  he  had  made  a  good  conviction :  a 
distinction  which  the  legislature  could  never  have  contemplated. 
With  respect  to  the  period  when  the  conviction  was  formally  drawn 
up,  after  it  had  been  in  fact  made,  it  was  not  considered  in  Massey 
v.  Johnson  as  material ;  but  that  it  was  sufficient  to  draw  it  up  at 
any  time  before  it  was  given  in  evidence  in  defence  of  the  magis- 
trates in  any  collateral  proceeding.     Contra,  it  was  insisted  tnat 
the  conviction,  shewn  to  have  been  drawn  up  in  its  present  form 
so  long  after  the  time  when  it  purports  to  have  been  made,  and 
after  proceedings  had  upon  the  eommitment  in  execution  of  it 
before  this  court,  was  too  late,  and  could   not  be  resorted  to 
as  evidence  to  defend  the  magistrates  against  this  action.    That 
though  there  was  no  time  limited  by  statute  for  drawing  it  up,  it 
ought  to  be  done  within  a  reasonable  time,  and  at  all  events  before 
the  next  practicable  quarter  sessions  after  the  adjudication,  to  which 
court  all  convictions  were  properly  returnable  (a)  for  the  pur- 
pose of  being  filed.    But  if  an  indennite  time  were  to  be  allowed, 
no  person  Would  b%  safe  in  bringing  an  action,  however  informal 
the  instrument  under  which  he  was  committed,  ad  a  more  regular 
conviction  might  afterwards  be  drawn  up,  and  antedated  to  the 
time  of  the  commitment.    [^Bat/ley  J.    If  the  magistrate  do  not 
return  his  conviction  to  the  sessions,  may  not  the  party  apply  for 
a  mandamus?]  That  would  not  remedy  the  mischief  m  many 
cases.    [Ld.  Ellenborough  C.J.    The  formal  conviction,  when 
Issued,  would  properly  bear  date  at  the  time  when  in  fact  it  took 
place ;  and  will  not  the  court  give  credit  to  it,  as  to  a  conviction 
made  at  that  time,  when  produced  in  a  collateral  proceeding,  such 
as  the  action  of  trespass,  however  they  may  inquire  of  the  time 
upon  any  other  occasion  when  the  conviction  is  directly  im- 
peached.]   The  fact  of  the  conviction  itdelf  is  traversable,  and 

(a)  R«x  T.  Ealon,  2  T.  R,  SBi.    Ra  v»  BsAv,  1  Bast.  ie&  wcte  cit«L 
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thoefisre  it  is  not  strictly  a  record.  Before  the  act  of  the  7  y.  1.  ^^r  ^-  /^*^- 
c.  5.  (fl)  enabled  justices  of  the  peace,  sued  for  acts  done  by  virtue  •**"  *  CUyton. 
of  their  office,  to  plead  the  general  issue,  they  could  only  have  jus- 
tified specially  by  pleading  all  the  facts  necessary  to  shew  a  legal 
conTiction,  and  that  they  thereupon  convicted  the  plaintiff;  and 
the  plaintiff  might  have  taken  issue  upon  any  one  fact  thus  set 
out ;  and  every  fact  necessary  to  prove  the  justification  must  have 
been  shown  at  the  trial  to  have,  existed  when  the  action  com- 
menced ;  amongst  others,  the  conviction  itself. 

Ld.  EUenharough  C.  J.     When  the  conviction  is  produced  at 
the  trial  as  of  the  date  when  it  took  place,  it  would  so  appear ; 
and  it  still  comes  to  the  same  question,  whether  the  court  in  a 
collateral  enquiry  will  look  out  of  the  record  of  conviction  for  the 
time  when  it  took  place :  but  I  think  we  ought  to  give  credit  to  it. 
Then  as  to  the  objection  upon  the  statute  43  Qeo.  3.  c.  141.,  to  the  Con«tnicrion  of 
form  of  the  action,  that  act  applies  only  to  the  case  of  a  convic-  >^^  45  G.  3. 
tion  quashed.     Magistrates  were  before  protected  in  an  action  of  ^  ^^^' 
trespass  by  a  subsisting  conviction  good  upon  the  face  of  it;  and 
the  act  meant  to  protect  them  still  further  to  a-  certain  extent  in 
a  case  where  before  they  were  left  unproteqted  by  the  quashing 
of  the  conviction.    Even  before  this  statute,  I  had  alwavs  con- 
sidered that  if  a  conviction  were  produced  at  the  trial  which  would 
justify  the  imprisonment,  that  was  sufficient. 

It  wiis  next  contended  on  the  part  of  the  plaintiff,  that  the 
justices  in  this  case  had  no  jurisdiction,  and  therefore  that  the 
coBviction  was  a  nullity :  and  Cr^pps  y*  Durden  was  referred  to^  Cowp.  64a 
where  trespass  was  maintained  against  a  magistrate,  who  had  con- 
victed a  baker  by  four  several  convictions,  each  in  the  penalty  of 
Sc,  for  exercising  hia  business  on  the  same  day  being  a  Sunday^ 
when  the  SQt  which  gave  the  penalty  had  only  made  the  exercis-^ 
mg  of  any  such  calling  on  the  Lord's  day  one  entire  offence,  whe-^ 
ther  done  in  one  or  more  instances  on  the  same  day.  But  Ld. 
EUenboraugh  C«  J.  and  Bayley  J.  observed,  that  the  objection  in 
that  case  had  appeared  upon  the  face  of  the  four  convictions  given 
ID  evidence,  which  shewed  that  the  plaintiff  had  been  convicted  of 
four  several  offences  in  exercising  his  calling  of  a  baker  on  the 
same  Sunday^  when  by  law  he  could  only  be  convicted  of  .one 
such  offence  on  the.  same  day.  By  collating  and  bringing  together 
the  foiir  convictions,  it  appeared  that  the  justice  of  the  peace  had 
exercised  a  jurisdiction  in  respect  of  three  of  the  convictions,  which 
wss  not  given  to  him  by  any  law ;  for  after  the  first  conviction  he 
yiizji  functus  t^ffkio.  It  was  then  objected,  first,  that  the  stat. 
20  Geo,  3.  c.  19.  $  4.  on  which  the  conviction  was  founded,  was 
iaiplledly  repealed  by  the  stat.  6  Geo,  3*  c.  25.  §  1.  giving  to  the 
Blaster  of  an  apprentice  id>senting  himself  from  his  master's  ser- 
vice, a  different  compensation ;  upon  the  principle  of  the  case  of 
Jokn  CaruikerSf  that  an  affirmative  statute,  giving  a  new  rule,  9  East.  44. 
repeals  a  prior*  statute  concerning  the  same  matter.  Secondly,  that 
the  indenture  of  apprenticeship  not  being  for  seven  years'  as  re**. 

2uired  b^r  the  stat.  5  Eliz.  e.  4.  was  void,  and  not  merely  voidable, 
lat  if  voidaUe,  then,  thirdly y  that  it  had  been  avoided  bj^  the  ap* 
prentice,  the  plaintiff  having  quitted  his  master's  service;  for 
which  Gvppy  v.  Jennings   was  cited%      These  three  objections  1  Anst.  256. 

(«)  Made  perpetual  by  il  J.  1.  c.  12. 
vol,.  U  H     ! 
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Gray  v.  Cook,  were  afterwards  stated  and  answered  fully  by  the  court,  which 
•on  &  Clayton,  makes  it  unnecessary  to  say  more  of  them  in  thiff  place.     But 

during  the  discussion  upon  the  last  point,  the  court  desired  to  be 
pointed  out  the  particular  act  of  avoidance  on  which  he  meant  to 
rely :  to  which  it  was  answered  at  first,  that  when  the  apprentice 
was  before  Mr.  Cookson  the  magistrate,  he  was  asked  whether  he 
would  return  into  his  master's  service,  which  he  refused  to  do ; 
and  this,  it  was  contended,  was  an  election  by  the  apprentice  to 
avoid  the  indenture^  which  avoidance  he  might  origmate  before 
the  magistrates,  independently  of  the  prior  act  of  leaving  his  mas- 
ter ;  for  which  he  was  then  questioned,  and  which  he  insisted  upon 
his  right  to  do  by  virtue  of  the  agreement  between  him  and  his 
master,  indorsed  upon  the  indenture.  [Ld.  EUeniorough  C.J. 
asked  how  his  refusal  *to  return  to  his  master,  when  asked  by  the 
magistrates,  which  did  not  appear  upon  the  fiance  of  the  conviction, 
coiud  be  taken  notice  of  by  the  court  as  an  original  avoidance  of 
the  indenture.  He  observed  that  the  case  ef  Crepps  v.  Durden 
was  only  an  authority  for  noticing  what  did  appear  upon  the  face 
of  the  conviction.  The  plaintiff  might  certainly  shew  that  the 
magistrates  had  no  jurisdiction,  by  any  matter  which  appeared 
8  Cut  3D4—  upon  the  face  of  the  conviction.]  In  IVelch  v*  Nash^  it  was  said 
^^'  by  Lawrence  J.  that  the  justices  ^cannot  give  diemselves  jurisdic- 

tion in  a  particular  case  by  finding  that  as  a  fact,  which  is  not  the 
fact ;  and  the  court  there  held  that  the  action  of  trespass  lay 
against  the  party  who  justified  under  an.  order  of  justices  for  di- 
verting a  highway.  J[Bayleif  J.  thaUwas  the  case  of  an  order  of 
justices f  and  not  of  a  conmcHon*  The  only  act  of  avoidance  relied 
on  by  the  apprentice  before  the  masistrates  was  the  prior  act  of 
leaving  his  master's  service,  and  neglecting  to  return  when  called 
upon,  for  which  he  was  tfaeti  questioned  upon  the  complaint  oi  his 
master,  as  stated  in  the  conviction.]  In  this  stage  ii  the  argu- 
ment it  seemed  to  be  the  opinion  of  the  court  that  reliance  could 
not  be  placed  on  an  act  of  avoidance  which  did  not  appear  upon 
the  face  of  the  conviction. 
Judgment  of  j;^.  EUenborou^  C.  J.    The  defence  faiade  below  to  the  action 

court  q£  trespass  and  fiuse  imprisonment,  in  wliich  the  plaintiff  bad  re- 

covered a  verdict  against  the  defendants  for  120».,  vras  founded 
on  a  conviction  of  the  plaintiff  by  the  defendants,  who  in  their 
character  of  aldermen  are  justices  of  the  peace  for  the  town  and 
county  of  NetocasUe'itpon''Ti^f  and  which  conviction  waagiv^i  in 
evidence  by  them  on  tne  general  issue,  under  the  stat.  7  ■/or.  I.  c  5* 
The  conviction  was  founded  upon  the  stat.  20  Geo.  2.  c*  19.  (  4.) 
empowering  two  or  more  justices,  upon  application  or  complaint 
upon  oath  by  any  master  or  mistress  against  any  s$tch  apprentice, 
(».  e,  by  reference  to  the  third  section,  such  apprentice  upon  whose 
binding  out  no  larger  a  sum  than  5L  of  lawful  BrUiA  money  was 
paid ;  which  was  the  case  here,  as  nothinf^  was  taken  widi  the  ap* 
prentice,)  tduching  or  concemmg  any  misdemeanor,  miscanriage) 
or  iU<«b'ehaviour  in  such  his  or  her  service ;  (which  oath  such  jus- 
tices are  thereby  empowered  to  administer ;)  to  hear,  ezamiAe^ 
and  determine  Uie  same,  and  to  punish  the  ofiender  by  oomnut- 
ment  to  the  house  of  correction,  Ac.  for  a  time  not  exceeding  one 
calendar  month.  The  first  question  which  was  argued  in  fliiA  caae 
was,  whether  this  provision  or  the  statute  20  Geo*  2.  c.  19.  was  re* 
pealed  by  unplication  by  the  statute  6  Gfo.S.  c.95*  §1^  which 
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empowers  the  jusdces  to  oblige  such  apprentices  absenting  them-  Gray  y.  Cook- 
selres  before  the  expiration  of  their  apprenticeships,  to  serve  for  aon  &  Clayton. 
such  time  as  they  shall  be  absent,  or  to  make  satisfaction  for  their 
absence ;  or,  in  default  of  giving  securitv  for  such  satififaction,  to 
commit  them:  but  we  thought  that  the  remedy  given  by  thid 
statute  to  the  master  for  the  loss  of  his  apprentice's  service  was 
cumulative,  and  did  not  repeal  the  penal  provision  of  the  statute 
90  Geo.^*  €•  19-  as  applied  to  the  misdemeanor  itself.  It  was  so  G.  5.  c  19. 
thea^contended  that  tne  conviction  was  bad,  for  want  of  any  ju-  not  repealed  by 
risdictipn  in  the  dafendants,  the  convicting  justices,  on  another  |  ^«  ^*  ^  ^^• 
ground,  namely^  that  the  indenture  of  apprenticeship  was  not  war- 
ranted by  the  stat.  .5  Eliz.  c  4.,  under  which  the  binding  took 
place,  not  being  for  a  term  of  seven  years,  as  required  by  the  26th 
section  of  that  statute ;  and  all  other  indentures  made  otherwise 
than  by  the  statute  is  limited,  being  declared  by  $  41.  of  that 
statute  to  be  <'  void  in  law  to  all  intents  and  purposes."  Perhaps, 
In  order  to  raise  this  objection,  it  should  properly  have  appeared 
nn  the  face  of  the  conviction,  that  the  indenture  was  in  fact  made 
for  a  less  term  than  seven  years ;  which  no  where  appeared ;  it  may 
however  be  inferred  from  the  conduct  of  the  parties ;  the  one  of 
whom  insisted  upon  an  avoidance  of  the  indenture  by  the  act  of 
the  parties;  th^  other  resisting  such  avoidance ;  thereby  by  their 
mutual  consent  admitting  that  the  indenture  was  in  its  original 
frame  a  wndable  instrument ;  and  it  was  admitted  by  the  plaintiff's 
counsel  on  the  authority  of  the  King  v.  The  Inhabitants  of  St.  Barr.  &C.  91. 
yickolas,  in.  Tpstvichf  tbiat  the  indenture  was  voidable  only  on  this  ^  ^'  ^^^ 
account,  and  not  void.  But  it  was  further  said  by  the  plaintiff's 
counsel,  diat  the  indenture,  so  in  in  nature  voidable,  had  been 
avoided  bv  the  plaintiff^  the  apprenticci  before  the  conviction  took 
place,  and  the  fkct  of  avoidance  relied  upon  was  an  unstamped 
mdorsemeht,  dffned  by  the  plaintiff's  master,  but  not.sealed  with  his 
seal,  made  on  the  indenture  of  apprenticeship,  in  the  words  follow- 
ing, that  is  to  say :  "  I  agree  to  cancel  this  indenture  as  c^ainst  John 
Gra^f  and  Wmiam  Gratf^  his  son  {i.  e*  the.  plaintifi^)  provided 
the  said  W.  Gray  makes  no  engagement,  or  enters  into  any  per^ 
jon^s  service  in  the  totvn  of  Newca8tle-up()n-Tyne ;  in  such  case 
this  indenture  to  remain  valid,  and  the  present  agreement  to  be 
void.  As  witness  my  haild  this  17th  of  April,  1809.  JVilliam 
Spencer^*  (L  e*  the  master.)  It  appeal  by  the  evidence  stated 
on  the  face^of  the  conviction,  that  WUliam  Gray  the  apprentice 
had  made  an  engacement  in  the  town  of  NetocasUe'upon'Tyne,  by 
setting  up  the  trade  there  of  a  woollen  draper.  And  the  question 
isy  whether  the  fact  last  stated  apiounts  to  a  breach  of  that  agree- 
ment on  the  part  of  the  apprentice  which  is  contained  in  the  pro- 
viso, and  on  the  breach  of^ which  the  indenture  was  to  remain  valid, 
and  the  agreement  for  vacating  the  same  was  to  become  void :  in 
other  words,  whether  the  making  an  engagement  in  the  town  of 
Neucasile'Upon'Tyne,  by  setting  up  the  trade  there  of  a  woollen- 
draper  (it  not  appearing  on  the  face  of  the  conviction  to  have  been 
the  trade  carriea  on  by  Spencer,  the  master,)  be  a  making  an  en* 
gagemeni  in  the  totvn  o/* Newcastle-upon-Tyne,  within  the  meaning 
of  this  proviso :  the  stiptdation  against  making  an  engagement,  as 
codpled  with  die  context  of  entering  into  any  person's  service  in 
the  town  ot  Newcasile-upon'Tyney  m  plain  sense  imports  an  en* 
gogemeni  of  trade  or  business,  and  sieems  to  be  equivalent  to  a 
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Stipulation,  that  he  should  neither  engage  in  any  bosiness  kimself^ 
nor  be  employed  in  any  as  servant  to  another  within  the  town  of 
2^exvcasile'Upo7i'  Tyne.  And  if  that  be,  as  we  think  it  is,  the  true 
meaning  of  the  stipulation  contained  in  the  proviso,  then  was  the 
indenture  unavoided  at  the  time  when  the  absence-  commenced, 
which  is  the  subject  of  the  conviction.  And  according  to.  the 
case  of  the  K.  v.  Evered^  with  a  MS.  note  of  which  I  have  been 
favoured,  indentures,  though  voidable,  cannot  be  avoided  by  mere- 
ly doing  that  which  is  forbidden  by,  and  in  violation  of  theip,  as 
long  as  they  continue  at  all  in  force.  In  that  case  two  justices 
had  committed  one  Robert  CoUehaU,  an  apprentice,  to  Shepton 
Mallet  bridewell,  for  running  away  from  nis  master*  Amongst 
other  objections  to  the  commitment  was  this,  that  the  binding, 
being  only  for  six  years,  was  contrary  to  the  stat.  5  £/t2r.  c.4. 
§  26m  which  requirea  it  to  be  for  seven  years  at  least,  and  that  by 
§  41.  all  indentures  otherwise  made  are  void.  That  in  the  case 
of  the  K.  V.  The  Inhabitants  of  St.  Nicholas^  Ipstoichy  (already 
referred  to,)  Lord  Hardtoicke  had  expressly  aidjudged  that  such 
an  indenture  was  voidable  by  the  parties.  That  the  apprentice 
had  in  this  case  done  every  thing  in  his  power  to  avoid  the  inden- 
ture, having  led  his  master,  and  said  he  would  live  no  longer  with 
him  under  his  control ;  and  that  it  would  be  extremely  hard  that 
he  should  be  subjected  to  punishment  only  for  using  that  liberty 
and  exercising  those  rights  which  the  law  gave  him«  Lord  Matu^ 
jidd  C  J.  It  has  been  adjudged  tbat  an  ipfant  may  bind  himself 
for  his  own  benefit ;  and  it  is  settled  in  the  case  in  Strange^  that 
a  binding  for  four  years  gives  a  settlement.  Aston  J.  svpposing, 
the  indentures  voidable,  I  cannot  conceive  that  the  amrentice  s  run- 
nins  aivay  can  avoid  therru  Had  he  served  reeularly,.  and  duiiiig 
such  services  declared  his  intention  to  depart,  it  might  have  been 
different.  Here  he  would  make  use  of  his,  offence  in  order  to  avoid 
the  punishment  that  attends  it,  but  it  ts  too  late  to  do  it  before  a  ius'^ 
tice  xjohen  charged  toith  a  crime ;  Willes  and  Ashhurst,  justicc^s» 
being  of  the  same  opinion  on  this  ground,  the  rule  for  the  appren- 
tice's discharge  would  have  been  discharged,  but  for  an  objection 
to  the  frame  of.the  commitment,  which  is  collateral  to  the  present 
question.  Upon  the  authority  of  these  cases,  we  are  of  opinion 
that  the  indenture  of  apprenticeship  in.this  case  was  voidable  oQly» 
and  not  X}oid  ;  and  that  it  was  not  avoided  by  any  act  other  tlian 
the  act  of  delinquency  on  the  part  of  the  apprentice,  which  was 
the  subject  of  the  punishnient  m  question ;  and  which  on  the  au- 
thority of  the  last  mentioned  case,  as  well  as  the  reason  of  the 
thing,  is  not  available  for  the  purpose  of  avoiding  an  indenture  of 
apprenticeship.  On  these  grounds,  tli.erefore,  we  are  of  opinion^ 
that  the  defendants,  the  justices,  had  by  law.  the  authority  which 
they  \i\  fact  exercised  in  this  case,  by.  a  commitment  under  tliis 
conviction;  and  that  they  were  therefore  entitled  to  have  been 
acquitted  under  the  general  issue  pleaded  by  them.  Rule  abso- 
lute for  entering  a  nonsuit. 

An  action  of  covenant  upon  articles  of  agreement  made  be- 
tween the  defendant  and  J,  Gooden,  his  son,  of  the  one  part,  and 
the  plaintiff  of  the  other,  for  the  taking  and  keeping  by  tne  plain- 
tiff of  the  said  </•  Gooden  as  his  covenant  servant  ^i  his  trade  of  a 
hosier,  for  the  term  of  five  years,  and  the  articles  contamed  the 
usual  covenants  to  be  found  in  indentures  of  apprenticeship,  and 
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the  pbuntiff  assigned  for  breach  that «/.  Gooden  absented  himself  who  bind  tfaem- 
Irom  his  service  during  the  term.     After  oyer  of  the  articles,  the  leWetasappren- 
defendant  pleaAd  non  est /actum  ;  and  also  that  the  atticles  wefe  ^^»  **S""" 
Made  for  the  term  of  five  years,  contrary  to  the  statute,  whereby  ^^i^J^/    "^^ 
thejr  were  void.    t>emurrer  to  the  last  plea.    Joinder.  —  In  sup- 
port of  the  demurrer,  it  was  contended,  that  the  articles  were 
not  void  by  the  stat.  5  Etiz,  c,  4.  by  reason  that   they  were 
fot  a  less  term  than  seven  years,  but  voidable  only,  and  the  opt-  • 
irioo  of  Lord  Hardwcke  'in  Rex  v.  St.  Nichdas^  Ipswich,  Burr. 
S,  C.  91.  was  cited,  and  that  here  the  absenting  himself  from  the 
serrice  did  not  amount  to  an  avoidance.     The  Court  interposed,  See  Gray  v. 
bj  inquiring  whether  it  appeared  in  any  part  of  the  record,  that  CookMm,  mu. 
J.  Gwxlen  the  son  was  an  infant  at  the  time  when  the  articles  were 
entered  into ;  for  if  he  was  an  adult,  the  statute,  which  relates  only 
to  penoBS  under  age,  could  not  affect  this  contract ;  and  'this 
woald   be    an    answer   to    the    plea    fn  limine.     Lord   EUen^ 
borous^  C,  J.     Can  it  be  maintained  that  the  8tat«  of  EHz.  was 
intended  to  limit  the  powers  of  an   adult  to  contract  for  *his 
Uboor?    The  statute  may  perhaps   be  thought*  capable  of  a 
variety  of  bad  interpretations,  but  it  is  to  a  considerable  degree 
defunct,  and 'I  do  not  think  it  can  be  silccessfuUy  argued,  that  one 
of  its  meanings  was  to  restrain  the  binding,  or  I  should  rather 
ny  the  contracting  of  adults  for  their  own  service.    Here  it  does 
not  vpfeai  but  that  the  son  was  of  age  at  the  time  of  this  agree- 
ment; and  if  he  was,  there  is  an  end  of  the  argument  arising  from 
the'statute  having  disabled  persons  from  binding  themselves  for  a 
1^  period  than  seven  years,  because  this  person  was  not  within 
the  ststute.    Judgment  for  the  plaintiff. 

Every  indenture,  however,  of  an  infant,  (except  of  such- ap-  Vide  <mff,* 
prentices  as  are  bound  under  stat.  5  Eiiz.  c.  4.  §  25.  or  26.)  is  p.  87. 88. 
voidable,  at  his  election,  on  attaining  his  majority. 

Thus,  Ex  parte  Marif  Ann  Davis.  .  T.  84  G.  3.    5T.R.  T\5.  Infem bound 
I  Bott.  623.     A  habeas  corpus  was  moved  for  to  bring  up  this  .''**^jiS^"*S 
pewon,  that  she   might  be  discharged  from  certain  indentures  3itcbarired«2i. 
of  apprenticeship  entered    into    between    herself  and  Edtoard 
^hitAottse,  esq.  whereby  she  bound  herself  to  him  as  an  ap- 
prentice for  seven   years,  belne  therein  described  as -aged   14 
years,  but  in  fact  being  upwards  of  17  at  the  time  of  binding, 
^d  being  now  upward  of  21 ;  the  indentures  'still  subsisting. 
This  application  was  grounded  upon  the  principle  that  infants 
cannot  be  bound  beyood  21,  but  that  they  may  dissent  after  they 
^re  at  that  age.    Ld.  Kenyan  C.  J.     It  is  clear  that  the  ap- 
prentice  must   be   discharged.     Every  indenture  of  an    infant 
tt  voidable  at  his  election ;  and  in  such  cases  the  master  must 
^rust  to  the  covenant  of  those  who  engage  for  the  infant.    But  Eicepting  ^ 
wbere  the  binding  is  under  the  authority  of  an  act  of  parliament,  T'**^™  the  bind- 
that  takes  away  the  power  of  electing  to  vacate  the  mdentures,  ^^^  ""j^i.*" 
I  know  of  no  act  which  prohibits  the  party  in  a  case  like  the  pre-  ^^^^  ^^ 
««rt  to  make  such  election  upon  her  comifig  of  age.     This  appren- 
tice obght  not  to  have  been  bound  longer  than  till  she  was  21 ; 
wd  we  ooght  now  to  discharge  her.    The  other  judges  concurred. 

An  apprentice,  had  at  the  age  of  18  bound  himself  till  25:  But  the  court  of 
^t  he  was  21  years  of  age,  he  had,  at  the  suit  of  his  master.  King's  Bench 
wen  committed  upon  a  conviction  before  two  magistrates^  on  *?""^^. 
»  Ga>.2.  C.19.  for  absenting  himself  frpip  his  service.    The  d«2S^"" 
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case  of  M.  A,  Davis  was  cited  in  support  of  a  motion  for  a 
habeas  corpus  to  bring  up  the  apprentice.  Upon  the  return  to 
the  writ,  tke  conviction  was  set  out,  and  upon  th^  face  of  it  there 
appeared  no  objection  to  have  been  made  by  the  apprentice, 
when  before  the  magistrates,  on  the  ground  of  his  right  of  election 
to  continue  afler  he  came  of  age.  The  Court  remanded  him» 
the  conviction  appearing  regular ;  and  said  that  the  court  of  K.  B. 
had  no  authority  to  direct  the  discharge  of  the  apprentice  from 
his  indentures,  and  that  in  Rex  v.  Davis  the  report  toas  mistaken 
in  that  respect,  Latorence  J.  said  he  did  not  know  of  a  habeas 
corpus  to  aischarge  an  apprentice  from  indentures.  How  can  this 
court  undertake  to  discharge  men  from  their -covenants  upon  a 
habeas  corpus?    Ex  parte  Gill^  7  East.  S76.     1  Bott.  718. 

It'  is  ti^gested,  that  in  Davis\s  case,  she  was  in  the  care  or 
custody  ofsome  person,  and  that  the  habeas  corpus  was  to  bring 
her  up  to  be  discharged.    3  Smith*s  Rep.  372. 

And  as  an  infant  may  be  bound  by  indenture,  so  the  appren- 
ticeship may  be  determined  by  consent  of  all  the  parties  con- 
cerned ;  which,  in  the  case  of  parish  poor  children,  includes  the 
parish  officers ;  in  other  cases,  the  father  (or  guardian),  master 
and  infant,  (a)    Burr.  S.  C.  562—766* 

Where  a  master  receives  money  of  an  apprentice  of  full  age  to 
vacate  his  indentures,  the  relation  is  dissolved,  thowh  the  in- 
dentures remain  uncancelled.  Rex  v.  Justices  of  Devonshire, 
Cold.  32. 

But  if  a  master  license  his  apprentice  to  leave  him,  he  cannot 
afler  recall  that  license ;  and  such  license  may  be  pleaded  to  an 
action  of  eovenant  by  the  master.  Anon,  per  Holt  C.  J.  6  Mod,  70. 

Upon  eveiy  indenture  of  apprenticeship  where  a  sum  or  value 
not  exceeding  10/.  shall  be  given,  the  following  stamp  duties  have 
been  imposed,  viz. 


By    5&6W.c.2l.§3. 
9&10JV.  c.  25.  §  30. 
12  An.  St.  2.  c.  9.  §  21. 
30  G.  2.  e.  19  §  1. 

16  G.  3.  c.34.^  5. 

17  G.  3.  c.  50.  §  16. 
23  G.  3.  c.  58.  §  1. 
35  G.S.c.  SO.  §  1. 
37  G.  S.  c.  90.  §  I. 


TotaL 

£ 

s. 

d. 

£  s.dL 

0 

0 

6 

0 

0 

6 

0 

0 

6 

0 

0 

0 

0 

0 

6 

. 

0 

0 

0 

0 

■ 

0 

8 

0 

0  10    0 
If  above  lOl.  is  given  more  by  37  Geo.  S. 
c.  111.  §1.  —0100 


10    0 


[  By  staL  44  Geo*  3.  c.  98.  The  former  duties  imder  thd  care 
of  the  commissioners  for  managing  the  duties  upon  sljawed 
vellum,  parchment,  and  paper,  were  to  cease  and  detettnme  mxa 
10th  Oct.  1804,  anid  a  new  stamp  duty  was  imposed  by  Sched.  A. 
of  that  act. 


i<i        m 


(a)  See  RemoTsl,  tide  pssr. 
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0  15 

0 

1  10 

0 

2  10 

0 

5    0 

0 

12    0 

0 

20    0 

0 

Upon  eferj  iulaUure  of  i^prenttceriup  where  the    £  s,  V/. 

•tarn  or  woe  giren,  paid,  contracted)  or  am^  for, 

with  or  in  relation  to  such  i^rentice,  shaU  not  ex* 

ceed  10^         -        •         -         -         -         -    . 
Exceeding  lOL  and  not  exceeding  2M. 

201.      —    —     m. 

. 50/.         —      lOO;, 

100/-         —      300/. 

300/.  —      

The  indentures  binding  poor  parish  children,  or  other 

children  by  public  chanty,  are  exempted  from  these 

dttdet* 
And  titamp  duty  was  also  imposed  upon  every  assign* 

meat  of  indenture  of  I4yprenticeship  (excepting  as 

before)  of         -         -         -         ...         .        -0  15    0] 
Bj  48  Qeo.  S.  c.  149.  those  previously  imposed  by  44  Geo.  3.  4s  c.  7.  e.  I49» 

c.  96.  are  repealed,  and  other  stamp  duties  are  imposed  upon 

^pienticeships,  wt. 
If  toe  sum  of  money  or  value  of  the  thing  paid,    £   s.  d. 

giYen,  assigned,  or  conveyed,  or  secured  to  be  paid, 

&c  fbr  the  benefit  of  the  master  in  respect  of  such 

apprenticeship,  or  both  the  money  and  value  of 

luch  thing,  shall  not  amount  to  30/.         *  -        0  15    0 

If  to  30{.  and  not  50L        -  -  -    .        .        1  10    0 

-   50?.     —     IQOl.        -  -  -  -        2  10    0 

-lOtf.     -r    9M 5    0    0 

and  to  on,  increasing  5/«  duty  for  every  100/.  consideration,  and 
50L  for  1000?.  and  upwards. 

By  Stat.  56  Geo.S.  c.  184.  certain  -  stamp  duties  granted  by  55  a  3.  c  i1^4. 
44  Geo.  S.  c.  98.  and  all  duties  granted  by  48  Geo,  3.  c.  149.  are 
repealed;   and  tfie  following  stamp  duties  arc  payable  upon  in-   Sch.  Part  i. 
dentures  of  apprenticeship ; 
If  the  sum  of  naoney,  or  the  value  of  any  other  matter.    £    s,  d. 

or  thing  which  shall  be  paid,  given,  assigned  or 

conveyra,  or  be  secured  to  be  paid,  given,  assigned 

or  conveyed,  to  or  for  the  use  or  benefit  of  the 

master  or  mistress,  with  or  in  respect  of  such  ap-    * 

prentice,  derk  or  servant,  or  both  the  money  and 

vilue  of  such  other  matter  or  thing  shall  not  amount 

to  30?.        -            -            .            -            -  -100 

Ifthe  same  shall  amount  to  30?.  and  not  amount  to  50/.    2    0    0 
— 50t- 100?.    3*0    0 


.100?. 200?.    6  0  0 

200?. ^-^ 300?.  12  0  0 

■SOO/. 400?.  20  0  0 

■400?.                 500?.  25  0  0 

'500?.                600?.  30  0  0 

-600?. 800?.  40  0  0 


~800?.  -r 1000?.  50    0    0 


1000?.  or  upwards,  •        60    0    0 

And  where  there  shall  be  no  sucn  consideration  as 
sforesfud,  moviMkto  the  master  or  mistress ;  if  tlie 
indenture  or  otflr  instrument  shall  not  contain  more 

than  1080  words, 100 

And  if  the  same  shall  contain  more  than  that  quantity,     115    0 

H  4 


lOi 

S5G,5.  C.J84. 
Parish  inden- 
turM» 


apprentices  (stamp  Duties.) 


S  m. 


Assignments  of 
paribli  appren- 
tices. 


Additional 
stamp. 
8  Ann.  c.  9. 
§  32. 


ExcepdoD  in 
favour  of  parish 
apprentices. 

Vide  55  G.  3. 
c.  184.  §  la 


What  is  a  public 
charity. 


Pariah  money. 


Voluntary  coo- 
tribution. 


Bequeathed  ap- 
pfentice  money. 


0  Ann.  c.  9. 
§  3i. 


The  Exemptions  are,  **  of  indentures  or  other  instruments 
placing  out  poor  children  apprentices,  by  or  at  the  sole  charge  of 
any  parish  or  township,  or  by  or  at  the  sole  charge  of  any  public 
chariti/y  or  pursuant  to  the  32  Geo.  S.  for  the  further  regulatiou 
of  parish  apprentices." 

"*  And  sdJ  assignments  of  such  poor  apprentices;  provided  there 
shall  be  no  such  valuable  consideration  as  aforesaid  given  to  the 
new  master  or  mistress,  other  than  what  may  have  been  or  shall 
be  given  by  any  parish  or  township,  or  by  any  public  charity."* 

By  the  8  Ann,  c,  9.  Beside  the  said  stamps  and  duties  by  that 
act  imposed,  there  shall  be  paid  the  duty  of  6^.  for  every  90s.  of 
every  sum  of  50/.  or  under;  and  the  duty  of  Is.  for 'every  20f.  of 
every  sum  above  50/.  given,  paid,  contracted,  or  agreed  for  with 
or  in  relation  to  any  apprentice ;  and  proportionabiy  for  greater 
or  lesser  sums  ;  to  be  paid  by  the  master. 

§  45.  And  where  any  thing,  not  being  money,  shall  directly  or 
indirectly  be  given,  assigned,  convey^,  delivered,  contracted 
for,  or  secured,  to  or  for  the  use  or  benefit  of  any  master  with 
such  apprentice,  the  duties  shall  be  answered  for  the  value 
thereof. 

§  40.  But  this  shall  not  extend  to  an3r  apprentice,  put  out  at 
the  common  or  public  charge  of  any  parish  or  township,  or  out 
of  any  public  charity. 

Not  only  must  there  be  a  stamp,  but  the  duty  must  actually  be 
paid :  as  appears  by  Cuerden  v.  Leyland,  where  the  master  never 
paid  the  6d.  in  the  pound,  according  to  8  Ann,  c,  9,  §  S9. :  and 
though  the  apprentice  had  served  for  three  years,  yet  for  want  of 
the  payment  of  the  duty,  the  indenture  was  void.    1  BoH.  S4f5.  - 

l^For  what  shall  be  deen\ed  a  consideration  for  the  mattei's 
henejit,  and^  as  such,  must  be  inserted  in  the  indentures^  see  title 
Settlement  by  Apprenticeship.    Sect.  xi.  (7.)  vol.  iv.3 

As  to  what  shall  be  deemed  a  public  charity,  it  is  decided 
that  money  eiven  by  the  parish  officers  (in  the  case  of  avolun* 
tary  binding)  as  the  consideration  for  taking  an  apprentice,  is  not 
liable  to  the  duty  imposed  by  §  S5,  for  it  comes  within  the  excep* 
tion,  as  being  at  the  public  charge  of  the  parish.  Ees  v.  St. 
Petrox,  Dartmouth,  ^T.R.  196.     1  Bott.SS^ 

So,  a  voluntary  jf^earlv  contribution  of  divers  inhabitants  of  a 
parish,  for  the  purpose  of  apprenticing  poor  children  educated  at  a 
public  charity  school  in  the  parish,  is  a  charity  within  the  atat. 
7  •/•  c.  S.,  and  therefore  the  indenture  is  exempted  from  the 
duty  imposed  by  the  above  sect*,  of  the  stat.  or  Ann.  Res  yim 
8t.  Matthew,  Bethnal  ^een.  Burr,  S.  C.  574.     1  Bott,  641. 

So  also,  a  bequest  of  money  to  put  out  such  children  appiea- 
tices  as  the  testator's  brother  shall  think  fit,  is  a  public  charity, 
and  within  the  exemption.  Bex  v.  Clifton  upon  Dunsmorty  Bwrr^ 
S.C.697.    ljRjtt.641. 

The  ftill  sum  of  money  received,  or  in  anywise  directly  or  ia*' 
directly  given,  paid,  agreed,  or  contracted  for,  with  or  in  rdatioa 
to  every  apprentice,  shall  be  inserted  in  the  indenture  in  words  at 
length ;  and  the  indenture  shall  bear  date  oQUbe  day  of  the  sign- 
ing, sealing,  or  other  execution  thereof;  on.  pain  that  the  master 
shall  forfeit  double  the  sum  so  given,  &c*  naif  to  the  kingy  and 
half  with  full  costs  to  him  that  shtul  sue. 
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Rex  ▼.  InhabUafUs  ofKe^nsham,  5  East.  909.    1  BoU.  560.    In  What  sfaaU  be 
this  case,  Bve  guineas  were  agreed  to  be  paid  by  the  father  to  the  '•iti  to  be  the 
master  as  a  premium,  and  this  sum  was  inserted  in  the  indenture :  ^^^  *"'"* 
the  only  sum  paid  was  the  sum  of  four  guineas,  which  was  paid  at 
the  time  of  oating  and  executing  the  indenture.    The  sessions 
considered  this  as  void  -under  8  Ann.  c.  9.    It  was  admitted  on 
the  argument,  that  the  duly  had  been  paid  for  the  sum  contracted 
for.    Per  Curiam^  **  By  requiring  the  JuU  sum  to  be  inserted,  it 
meant  that  noi  less  than  the  sum  upon  which  duty  was  really 
payable  should  be  inserted ;  here  in  truth  more  than  that  sum 
has  been  inserted,  and  the  duty  paid  upon  it**'     Order  of  sessions 
quashed. 

And  no  such  indenture  shall  be  given  in  evidence  in  any  suit  Oatb  tbat  tfa« 
to  be  brought  by  any  of  the  parties  thereunto,  unless  such  party  ^^^  "u°>  >■  In- 
on  whose  behalf  the  same  shall  be  given  in  evidence  do  first  make  ^^'^ 
oath,  that  to  the  best  of  his  knowledge  the  sum  therein  inserted  ^  ^^^'  ^' 
was  really  and  truly  all  that  was  directly  or  indirectly  given,  paid, 
&c.  ia  respect  of  such  apprentice,  for  the  benefit  of  such  master, 

§  S6m  The  said  indentures,  within  the  bills,  shall  be  brought  to 
the  head  office  to  be-  stamped  with  a  stamp  lor  that  purpose,  and 
upon  payment  of  the  duties,  the  same  shall  be  stamped  within  one 
month  after  date. 

f  57.  And  elsewhere  shall  be  brought  either  to  the  head  office  Stampiog  and 
wi£hin  the  bills,  or  to  a  collector  of  the  stamp  duties  out  of  the  indonemait. 
said  limits,  in  two  months  after  date,  and  the  duties  thereupon 
shall  be  paid,  and  the  indenture  stainped,  if  it  be  at  the  said  head 
office ;  otherwise^  such  collector  shall  indorse  on  the  indenture  a 
receipC  for  the  duties  in  words  at  length,  and  subscribe  his  name 
thereto,  and  then  deliver  back  the  indenture  to  the  bringer 
thereof. 

§  38.  If  it  he  within  50  miles  of  the  limits  of  the  bills  of  morta*  Within  what 
lity,  th6  indenture  shall  within  three  months  after  date,  and  else-  time- 
where  within  six  months,  be  brought  to  the  head  office  to  be 
damped. 

f  S9.  And  all  such  indentures  wherein  shall  not  be  inserted  What  shall 
the  full  sum  received,  or  directly  or  indirectly  given,  &c.,  or  '•^^  the  In- 
whereiroon  the  duties  shall  not  be  paid,  or  which  shall  not  be  ^^^^"^ 
stamped  within  the  time  limited,  shall  be  void,  and  not  available 
in  any  court  or  place,  or  to  any  purpose  whatsoever ;  and  the 
jq>prentioe  shall  be  inoapable  of  being  free  of  any  citv,  town,  cor- 
poration, or  company,  and  of  exercismg  the  said  trade. 

Although  this  last  mentioned  section  (39.)  requires  the  full  sum  IVemium  need 
paid  with  an  apprentice  to  be  inserted  in  the  indenture,  yet  that  Botbeiniated 
U  only  for  the  purpose  of -raising  a  duty  thereon*    When,  there-  in*  P«Mh  in- 
fore,  the4pch  clause  exempts /lamA  indentures  from  the  payment  ^^^^*"^ 
of  these  duties,  it  entirely  supersedes  the  necessity  of  inserting 
the  sum  paid  in  the  indenture,  and  therefore  the  reason  for  the 
provinon  ceasing,  the  provision  itself  ceases  to  be  necessary.' 
Mex  r.  Oadfy,  E.  S^  Geo.  S.    I  B.6c  A.  477.  Per  BavUy  J. 

And  moreover,  b^  stat.  9  Ann.  c.  21.  if  the  master  snail  neglect  Penaltyon  n<m- 
to  pay  the  duties  within  the  time  limited,  he  shall  forfeit  50/.  half  iwynient  of 
to  the  king,  and  half,  with  full  costs,  to  him  who  shall  sue.  duties. 

By  the  18  Geo.  2.  c.  22.  if  he  shall,  neglect  to  pay  the  same  as  |  ^"*  ^'  *'* 
aforesaid,  he.  shall;  besides  all  other  penalties,  forfeit  double  is  g.  «j.  c.  ss. 
duty.  §23.  24.     . 
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20  G.  2.  c.  45.      By  the  20  Geo*  2.  c.  45.  if  any  master,  having  forfeited  the 
^  ^'  double  duty,  shall  pay  the  same,  and  tender  the  indenture  to  be 

stamped  within  two  years  after  the  determination  of  the  appren- 
ticeship,  and  before  suit  hath  been  commenced  for  the  penalties, 
the  indenture  shall  be  valid,  and  the  penalties  discharged. 
RecoTerybytfae  §  6.  7*  And  if  after  the  roaster  shall  havedforfeited  the  double 
apprentice  of  a  duty,  the  apprentice  i^all,  in  the  presence  of,  or  by  writing  under 
penaHy  from  }||g  hand,  signed  in  the  presence  of  one  witness,  require  his  master 
the  master.        ^    ^^  ^^^  same ;  and  if  the  master  shall  not  do  it  in  three  months, 

and  such  apprentice  shall  at  any  time  within  two  years  after  the 
determination  of  his  apprepticeship,  pay  the  double  duty,  he  may 
in  three  months  after  such  payment  demand  of  his  master  double 
the  sum  contracted  for  in  the  indenture,  and  if  not  pud  in  three 
months  after,  may  recover  the  same  by  action  at  law,  with  full 
costs.  And  the  apprentice  immediately  after  payment  of  the  said 
double  duties,  (if  his  apprenticeship  shall  not  be  then  expired,) 
and  signifying  by  writing  under  his  hand  that  he  desires  to  be  dis- 
charged from  his  apprenticeship,  shall  be  discharged  accordingly, 
and  shall  have  the  same  benefit  of  the  time  he  hath  served  as  he 
would  have  had  in  case  he  had  been  assigned,  or  turned  over,  to 
a  new  master* 

§  8.  And  where  any  prosecution  shall  be  commenced  against 

the  master  for  the  penalties,  if  the  apprentice  shall  pay  the  double 

duty  at  any  time' in  two  years  after  tne  end  of  his  apprenticeship, 

he  may  thereupon  exercise  his  trade,  and  the  indenture  shall  be 

valid,  and  may  be  ^iven  in  evidence. 

Indentures  may      And  for  the  relief  of  persons  who,  through  neglect  or  inad* 

^tamped,       vertency,  have  omitted  to'  pay  the  duty  upon  money  or  other  va- 

^payine^^^"   luable  consideration  given,  paid,  contracted,  or  agreed  for,  with  or 

doi^e  duty.       i^  relation  to  any  apprentice  placed  with  any  person  to  learn  any 

42  G.  3.  c.  23.   profession,  trade,  or  employment,  and  to  have  the  indenture  or 

^  7.  writing  stamped  within  the  time  limited,  or  who  have  omitted  to 

insert  in  words  at  length,  the  full  sum  or  other  valuable  consider* 
ation  received  or  paid,  or  contracted  for,  it  is  enacted,  that  on 
payment  of  double  the  said  duty  on  or  before  the  24fth  day  of  De* 
cumber  18^  (a)  such  indenture  or  other  writing  msy  be  stamped, 
and  the  same  shall  be  good,  and  may  be  given  m  evidence  in  any 
court.  And  the  apprentice  may  exercise  his  trade,  as  if  the  said 
duties  had  been  fully  paid.  And  every  person  who  hath  incurred 
any  penalty  by  such  neglect  or  omission  shall  be  acquitted ;  ex- 
cept where  prosecutions  are  depending. 
5  G.  3.  e.  46.  Finally,  by  the  5  Geo,  3.  c.  46.  every  chamberlain  and  other 
^  ^^*  proper  officer  of  every  city  and  corporate  town  and  company, 

where  any  apprentice  obtains  his  freeaom  by  servitude,  shaA  enter 
in  a  book  to  be  kept  for  that  purpose,  the  names  of  all  such  ap- 
prentices as  shall  be  put  out  within  the  jurisdiction  of  such  city  or 
town  corporate,  and  also  the  names  and  places  of  abode  of  the 
masters  or  mistresses,  and  of  the  sums  of  money  [but  it  is  not  said, 
or  ciher  things  equivalent'}  given  or  contracted  for,  and  the  pro- 
fession, trade,  or  employment^  which  they  are  to  learn ;  and  the 

(a)  A  clause  of  indemnity  to  thb  effect  is  usually  inserted  erery  aeasion  of 
parliament  in  some  act  passed  for  the  purpose  of  indemnifying  the  parties  in 
question,  and  others,  ibr  certain  omissions  of  payment  of  duties. 
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dates  of  the  indentures ;  on  pain  of  201*  half  to  the  king,  and  half  s  G.9.  c.  46. 
to  him  that  shall  sue  in  any  court  of  record,  with  full  costs.  $41* 

§  19.  And  all  printed  indentures  shall  have  the  following  me-  Memorandum 
morandum  printed  under  the  same;  viz.  *'  The  indenture,  cove-  to  be  printed 
nant,  article,  or  contract,  must  bear  date  the  day  it  is  executed ;  JJ"^«^  ^  P"nt- 
and  what  money  or  other  thing  is  given  or  contracted  for  with  the  ^  indentures, 
clerk  or  apprentice,  must  be  inserted  in  words  at  length  ;  and  the 
duty  paid  to  the  stamp  office,  if  in  London^  ov  within  the  weelUy 
bills  of  mortality,  withm  one  month  afler  the  execution,  and  if  in 
the  country,  and  out  of  the  said  bills  of  mortality,  within  two 
months,  to  a  distributor  of  the  stamps  or  his  substitute ;  otherwise 
the  indenture  will  be  void,  the  master  or  mistress  forfeit  50/.  and 
another  penalty,  and  the  apprentice  be  disabled  #0  follow  his  trade, 
or  to  be  made  free/'     And  if  any  printer,  stationer,  or  other  per- 
son, shall  sell  or  cause  to  be  sold  any  such  indenture,  without  such 
memocandum  being  printed  under  the  same ;  he  shall  forfeit  lOl. 
in  like  manner. 

IV.  Binding  Parish  Apprentices. 

By  Stat-  43  Eliz.  c.  2.  §  5.  The  churchwardens  and  overseers,  P*'^'  *o  ^<f« 
or  the  greater  part  of  them,  by  the  assent  of  two  justices  (1  Q.), 
may  bind  any  such  children,  whose  parents  they  shall  judge  not 
able  to  maintain  thera,  to  be  apprentices  where  tliey  shall  see  con- 
venient, till  such  man  child  shall  come  to  the  age  of  21  (18  Geo.  3. 
c.  47-)9  ^^^  ^^^^  woman  child  to  the  age  of  21  of  marriage;  the 
same  to  be  as  effectual  to  all  purposes  as  if  such  child  were  of  full 
age,  and  by  indeilture  of  covenant  bound  him  or  herself. 

By  fltat.  56  Geo.  S.  c.  139.  intituled  an  act  to  regulate  the  bind*  se  0. 3.  c.  13^ 
log  of  parish  apprentices,  after  reciting,  that,  *'  whereas  many 
grievances  have  arisen  from  the  binding  of  poor  children  as  ap- 
prenticea  by  parish  officers  to  improper  persons,  and  to  persons 
residiiig  at  a  distance  from  the  p^ishes  to  which  such  poor  chil- 
dren belong,  whereby  the  said  parish  officers  and  the  parents  of 
such  children  are  deprived  of  tlie  opportunity   of  knowing  the 
manner  in  which  such  children  are  treated,  and  the  parents  and 
diildren  have  in   many  instances  become  estranged  from  each 
other;  and  also  from  the  permission  given  to  apprentices,  by  the 
persons  to  whom  such  apprentices  have  been  bound,  to  serve  others 
without  a  formal  assi^ment,  whereby  the  discretion  to  be  exer« 
dsed  by  magistrates  m  placing  out  apprentices  to  suitable  peinons 
is  frequently  rendered  of  no  avail ;  for  remedy  whereof,  it  is  en-  How  parish  ap- 
acted,  that  ffx>m  and  after  the  1st  day  of  October^  181^  before  any  prentice  fituJl 
child  shall  be  bound  apprentice  by  the  overseers  of  the  poor  of  ^  hound, 
any  pariah,  township,  or  place,  such  chijd  shall  be  carried  before  Child  to  be  first 
two  justices  of  the  peace  of  the  county,  riding,  division,  or  place  carried  before 
wherein  such  parish,  township,  or  place  shall  be  situate,  who  shall  ^^n  juatices  of 
enquire  into  the  propriety  of  binding  such  child  apprentice  to  the  ^^^^^  * 
penon  or  persons  to  whom  it  shall  be  proposed  by  such  overseers 
to  bind  such  child ;  and  such  justices  shall  particularly  enquire  who  are  to  en- 
and  consider  whether  such  person  or  persons  reside,  or  have  his,  quu-e  whether 
her,  or  their  plape  or  places  of  business  within  a  reasonable  dis-  Y^  whom  it  be 
tance  from  the  place  to  which  such  child  shall  belong,  having  re-  a'***'"^**^**'"^ 
gard  to  the  means  of  communication  between  such  places,  or  whe*  ^do^wi^'a 
tber  any  circimistances  shall  make  it  fit,  in  the  judgment  of  such  reaaonable  dii- 
justices,  that  such  child  should  be  placed  apprentice  at  a  greater  tance ;  or 
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56  G.  9.  c  139.  distance  ;  and  if  the  father  or  mother  of  such  child  shall  be  living, 
other  circixm-  mi^  ghgU  reside  in  or  near  the  place  to  which  such  child  shall  be- 
J*°d^  mav  ^®"^»  "^^  justices  shall  (if  they  see  fit)  examine  such  father  or 
exunine  parents  HioUier,  or  either  of  them,  and  shall  particularly  enquire  as  to  the 
ns  to  distance,  distance  of  the  residence  or  place  of  business  of  the  person  or 
&c.  persons  to  iirhom  it  shall  be  proposed  to  place  such  chila,  and  the 

Character  and  m^ans  of  communication  therewith ;  ana  such  justices  shall  also 
circumstances  esquire  into  the  circumstances  and  character  of  such  person  or 
of  master.  persons ;  and  if  such  justices  shall,  upon  such  examination  and  en- 

Justices  to  make  quiry,  think  it  proper  that  such  child  should  be  bound  apprentice 
an  order  that  the  ^^  ^^^y^  person  or  persons,  such  justices  shall  make  an  order  (A), 

OTerseers  may       j     i     •   *  *u   *        u       _  ^  •  n^  \     f 

bind  &C.  declarmg  that  such  person  or  persons  is  or  are  fit  person  or  persons 

to  whom  such  child  may  be  properly  bound  as  apprentice,  and  shall 
thereupon  order  that  the  overseer  or  overseers  of  the  place,  to 
which  such  child  shall  belong  shall  be  at  liberty  to   bind  such 
child  apprentice  accordingly ;  which  order  shall  be  delivered  to 
such  overseer  or  overseers  as  the  warrant  for  binding  such  child 
Order  to  be  re-  apprentice  as  aforesaid ;  and  such  order  shall  be  referred  to  by  the 
ferred  to  in  the    date  thereof,  and  the  names 'of  the  said  justices,  in  the  indenture  of 
'\il3"h^^     apprenticeship  of  such  child  (B);  and  after  such  order  shall  have 
dlmMbefore^-    ^^°  made,  such  justices  shall  sign  their  allowance  of  such  indenture 
ecution  of  in-     of  apprenticeship,  before  the  same  shall  be  executed  by  any  of 
denture.  the  Other  parties  thereto:  provided  always,  that  no  such  child 

No  child  to  be  ghall  be  bound .  apprentice  to  any  person  or  persons  residing  or" 
'^^  ^^^\  having  any  establishment  in  trade,  at  which  it  is  intended  that  such 
tiie  coun^^  ^  ^^^^^  ^^  ^^  employed,  out  of  the  same  county,  at  a  greater  dis- 
tance than  forty  miles  from  the  parish  or  place  to  which  such 
ttnleM  child's  child  shall  belong,  unless  such  child  shall  belong  to  some  parish 
Saii40maaii^  or  place  which  shall  be  more  than  forty  miles  from  the  city  of 
from  London.     London,  in  which  case  it  shall  be  lawful  for  the  justices  who  shall 

authorise  the  apprenticing  of  such  child  to  make  a  special  order  (C) 
Special  grounds  for  that  purpose,  in  which  order  such  justices  shall  distinctly  spe-^ 
foraUowingto  ^.jfy  ^y^^  grounds  on  which  they  sjball  think  fit  to  allow  of  the  ap- 
|>e<^^  by  *"•  prenticine  of  such  child  to  a  person  or  persons  residing,  or  having^ 
^  an  establishment  in  trade,  at  a'  greater  distance  than  forty  miles 

from  the  parish  or'  place  to  which  such  child  shall  belong.  . 
Indcntui«  to  be  §  2*  ^*  In  all  cases  where  the  residence  or  establishment  of  bu- 
allowed  by  two  giness  of  the  person  or  persons  to  whom  any  child  shall  be  bound, 
jusdeetof  the  shall  be  within  a  different  county  or  jurisdiction  of  the  peace 
dl^4^  Iflto"™'  f^om  that  within  which  the  place  by  the  ofiicers  whereof  such  child 
which  appren-  s^^l  ^^  bound  shall  be  situated,  and  in  all  other  cases  whore  the 
ticeistobe  justices  of  the  peace  for  the  district  or  place  within  which  the 
bound,  as  well  place  by  the  officers  whereof  such  child  shall  be  bound  shall  be 
^^*?^^  situated,  and  who  shall  sign  the  allowance  of  the  indenture  (D)  by 
own^or  juris-  ^^^^^  ^^^  child  shall  be  bound,  shall  not  have  jurisdiction,  every 
dictira  from  indenture  by  which  such  child  shall  be  bound  at  any  time  after  the 
which  he  is  said  1st  day  of  October  shall  be  allowed  as  w^ell  by  two  justices  o€ 
bound.  the  peace  for  the  county  or  district  within  which  the  place  by  the 

officers  of  which  such  child  shall  be  bound  shall  be  situated,  as  liy 
two  justices  of  the  peace  for  the  county  or  district  withm  which  the 
place  shall  be  situated  wherein  such  child  shall  be  intended  to 
serve:  provided  always,  that  no  indenture  shall  be  allowed  by 
any  justice  of  the  peace  for  the  county  into  which  such  child  shall 
be  bound,  who  ^all  be  engaged  in  the  same  business,  employ-^ 
menty  or  manufiicture  in  wnicn  the  person  to  whom  such  chad 
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shall  be  boond  is  engaged ;  and  notice  shall  be  siven  to  the  over*  5S  0.5.  c.  139. 

seen  of  the  poor  of  the  parish  or  place  in  whicn  such  child  shall 

be  mtended  to  serve  an  apprenticeship,  before  any  justice  of  the 

peace  for  th^  county  or  district  within  which  such  parish  or  place 

shall  be,  shall  allow  such  indenture;  and  such  noMce  shall  be 

proved  before  such  justice  shall  sign  such  indenture,  unless  one 

of  loch  overseers  shall  attend  such  justice,  and  admit  such 

iwtice." 

i  8.  Pk'ovided,  "  that  the  allowance  of  two  justices  of  the  peace  tim  aUoimiee 
for  the  county,  within  which  the  place  in  which  such  child  shall  by  countj  ma- 
be  intended  to  serve  an  apprenticeship  shall  be  situated,  shall  be  gutratet  to  be 
filid  and  efiectualy  althougn  such  place  may  be  situated  in  a  town  ^^j^  *^!^ 
or  liberty  within  which  any  other  justices  of  the  peace  may  in  ^  SdJuhre " 
other  respects  have  an  e^chuive  jurisdiction."  jurikUctioii. 

f  4«    "  And    whereas    there     are    several  cities   and    bo-  Dittniceto 
roughs  which  are  counties  of  themselvest  atid  several  districts  wfaicb  appno- 
situated  without  the  limits  of  the  county  to  whicli  such  districts  tlces  may  be 
re^ectively  belong;  be  it  enacted,  that  the  distance  to  which  {^"J?^"***?** 
psmh  apprentices  may  be  bound  shall  not  be  construed  to  be  ^^J^^^ 
limited  to  such  cities  and  boroughs  being  counties,  but  shall  ex-  ^^  ^  tlism-'** 
tend  to  the  county  in  which  any  suCh  city  and  borough,  and  any  idvct. 
soch  district,  though  belonging  to  another  county,  shall  be  locally 
situated." 

f  5.  "  No  settlement  shall  be  gained  by  any  child  who  shall  be  NoMttleiMnt 
bound  by  the  officers  of  any  parish,  township,  or  place,  by  reason  ■*»»11  be  game* 
of  such  apprenticeship,  unless  such  order  shall  be  made  and  such  ^^qT   '^ij^ 
allowances  of  such  inaenture  of  apprenticeship  shldl  be  signed,  as  with.^"""^ 
herein-before  directed." 

j  6.  **  In  caae  any  overseer  or  overseers  shall  bind  ad  ap-  Penalty  on 
prentice  to  any  person  or  persons  without  having  obtained  such  oveween  bind- 
order  and  such  allowances  as  herein-before  required,  and  in  case  i°S  apprmtices 
any  person  or  persons  shall  receive  any  such  apprentice  as  so  «»*wjberet« 
bounid,  without  such  order  and  allowances  havine  been  first  oh* 
tamed,  the  said  overseer  or  overseers,  and  the  said  person  or  per- 
sons) shall  each  respectively  forfeit  the  sum  of  10/.  for  each 
apprentice  so  bound,  to  be  recovered  as  the  penalties  herein- 
«ter  given  are  directed  to  be  recovered." 

i  7.  *'  After  the  said  Ist  day  of  October  it  shall  not  be  lawful  Age. 
for  any  parish  officers  to  bind  out  any  child  as  parish  apprentice  ChUdrcn  not  to 
QBtn  such  child  shall  haye  attained  the  age  of  nine  years.  ^  bound  tai 

J  8.  "  If  any  person  or  persons  to  whom  any  child  shall  bo  j,^^  gtam. 
bound  apprentice  by  the  overseers  of  the  poor  of  anv  parish  or  in  cases  of  maa* 
place,  shall  after  the  said  1st  day  of  October  remove  hb,  her,  or  teraremoraUAc. 
t^  residence  or  establishment  of  business  out  of  the  same  how  apprenticea 
county,  or  forty  miles  from  the  parish  or  place  wherein  tlie  same  jjj^*^^^ 
was  when  such  child  was  bound  apprentice,  such  person  or  per-  !^^||||^^^^j^  ^^ 
sons  sball,  at  least  fourteen  days  previous  to  such  removal,  give  a  moving  out  of 
written  notice  thereof  to  the  churchwardens  or  overseers  of  the  the  county  or  40 
poor  of  the  place  where  such  apprentice  shall  then  reside,  unless  miles  from  the 
>Qch  person  or  persons  shall  resiae  in  such  place  under  certificate ;  l»ri«h^hereap- 
and  in  that  case  such  persons. shall  give  the  like. notice  to  die  bJ^^toehe 
churchwardens  or  overseers  of  the  poor  of  the  place  where  such  h  days'  nSce 
spprendce  shall  then  be  lesally  settled ;  and  which  churchwardens  to  the  pariah 
^  overseers,  and  also  the  master  or  masters,  mistress  or  mis-  ^riieie  iqpprai- 
tfessesof  luch  apprenticej  sball  cause  such  apprentice  to  appear  *>^     *' 
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by  which  he  is 
certificated. 
Apprentice  to 
appear  before 
two  justices  of 
county,  who 
shall  enquire 
&c.  and  make 
order  for  ap- 
prentice's con- 
tinuance or 
otherwise. 


IndiiiMirea  not 
▼alid  unless  ap- 
proved by  two 
juitioeBi 


Penakdetmay 
be  recovered  by 
mfiwtBation,&c. 


Justices 
powered  to  dis- 
pose of  penaU 
tiesk 
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before  two  of  his  majesty's  justices  of  the  peace  for  the  county 
or  district  within  which  such  apprentice  shall  be  then  servings 
who  shall  enquire  whether  it  may  be  fit  and  proper  that  sudi 
apprentice  should  continue  in  the  service  of  such  person  or  per- 
sons, or  be  discharged  therefrom,  or  bound  or  assigned  over  to  any 
other  person  or  persons,  and  shall  thereupon  make  order  (E),  either 
for  the  continuance  of  such  apprentice  with  such  person  or  per- 
sons, or  for  the  discharge  of  such  apprentice,  or  for  the  binding 
or  assigning  of  such  apprentice  to  any  other  person,  as  to  tbem 
in  their  discretion  shall  seem  meet ;  and,  if  they  shall  see  fit,  AM 
also  tequire  the  person  or  persons  so  giving  notice  of  removal  to 
pay  the  amount  of  the  premium  received  with  such  tqpprentice,,  or 
such  portion  of  it  as  to  them  shall  seem  meet,  for  the  expense  of 
assigning  or  binding  such  apprentice  to* any  other  person  to  be 
approved  by  the  sai(l  justices ;  and  the  person  or  persons  to  whom 
such  apprentice  shall  be  so  bound  or  assigned,  shall  be  subject 
to  the  same  rules  and  regulations  as  the  person  or  persons  to 
whom  such  apprentice  shall  be  originally  bound ;  and  in  case  any 
such  master  or  masters,  mistress  or  mistresses,  shall  remove  as 
aforesaid,  and  shall  lake  any  such  apprentice  to  any  other  place, 
without  such  order  as  aforesaid,  or  shalf  wilfully  abandon  and 
leave  any  such  apprentice  without  giving  such  notice  as  afore- 
said, every  person  bo  offending  shaU  forfeit  the  sum  of  10^.  for 
every  such  apprentice,  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish,  township,  or  place  wherein,  at  the 'time  of 
such  removal  qr  taking,  the  apprentice  shall  have  been  legally 
settled,  for  the  use  of  the  poor  of  the  same  parish,  township,  or 
place;  provided  an  information  shall  be  exhibited  for  such  of- 
fence within  three  calendar  months  next  after  the  commission  of 
the  same.*' 

$  11.  **  And  whereas  the  salut^  provisions  enacted  by  an  act 
passed  in  the  4Sd  year  of  the  reign  of  her  majesty  queen  f^&a- 
oethy  intituled  an  act  for  the  relief  of  the  poor,  are  frequently 
evaded  in  the  binding  out  of  poor  children,  and  the  premium  of 
apprenticeship,  or  a  part  thereof  is  clandestinely  provided  by 
parish  officers,  who  are  thus  enabled  to  bind  out  such  poor  chil- 
dren without  the  sanction  of  Justices  of  peace ;  be  it  iiirther 
enacted,  that  after  the  said  1st  day  of  October  no  indenture  of 
apprenticeship,  by  reason  of  which  any  expense  whatever  shatt  at 
any  time  be  incurred  by  the  public  pffbchial  funds^  shall^  be 
Valid  and  effectual,  unless  approved  of  by  two  justices  of  the  peace, 
under  their  hands  and  seaJSy  according  to  the  provisions  of  the 
said  act  and  of  this  act." 

§  12.  **  All  penalties  and  forfeitures  hereby  imposed  for  any 
offence  against  this  act  shall  and  may  be  recovered  by  inlbrma- 
tion  before  any  two  justices  of  the  peace  of  the  county  or  district 
where  such  offence  shall  be  committed." 

^  13.  '*  It  shall  and  may  be  lawful  to  and  for  the  justices  before 
whom  any  such  penalty  shall  be  recovered,  to  direct  such  penalty, 
after  deducting  the  necessary  costs  and  charges  attending  any 
information,  and  the  proceedings  thereon,  to  be  paid,  appliecf,  and 
distributed,  either  to  the  person  or  persons  giving  information  of 
the  offence  for  which  such  penalty  shall  be  incurred,  or  to  the 
overseer  of  the  poor  of  the  parish  or  township  in  whidi  such  of^ 
fence  shall  have  been  comnutted,  or  by  the  officers  wheretf  adch 
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apprentice  shall  have  been  bound,  fer  the  use  of  the  poor  of  such  sc  g.  3.  c.  139. 
parish  or  township,  or  in  tlie  binding  of  the  apprentice  respecting 
whom  such  offence  shall  be  c6nimitte(l,  to  any  other  person,  or  to 
be  distributed  and  applied  for  any  one  or  more  of  such  purposes, 
as  to  such  justices  shall  seem  meet." 

$  14.  **  In  case  of  non-payment  of  any  penalty  hereby  im*  Recovery  of 
pMed,  the  same  shall  be  levied  by  distress  and  sale  of  the  Penalties. 
offender's  goods  and  chattels,  by  warrant  under  the  hands  and 
seals  of  the  justices  before  whom  such  offender  shall  have  been 
convicted,  or  of  any  other  two  justices  of  the  peace  of  the  same 
oonnty  or  district ;  and  for  want  of  such  distress,  such  offender  shall 
be  committed  to  the  common  gaol  or  house  of  correction  for  any 
period  not  less  than  one,  nor  more  than  six  months,  to  be  ap- 
pointed hj  the  justices  before  whom  such  offender  shall  be 
convicted. 

$  ]5.  **  The  conviction  of  all  offenCes  against  this  act,  shall  be  ponn  of  oon. 
io  the  form  (F.)"  viction. 

§  16.  ''  In  case  any  person  convicted  for  any  offence  asainst  p^noDg  not 
this  act  shall  not  pay  the  penalty  imposed  by  such  conviction  pAyiogpendty 
within  one  calendar  month  next  after  such  conviction  shall  take  "J^Ia*  ™^"' 
place,  it  shall  be  lawful  to  and  for  the  justices  making  such  con-  '^''^ 
viction,  or  for  any  two  other  justices  of  the  county  or  district,  to 
Usue' their  warrant  for  the  apprehending  and  imprisoning  of  such 
offinider,  notwithstanding  such  offender  may  have  goods  or  chattels 
whereby  such  penalty  might  have  been  levied." 

§  17.  **  Any  person  or  persons  who  shall  be  dissatisfied  with  Power  of  1^ 
any  act  done  by  any  justice  or  justices  of  the  peace  in  the  execu-  pctL 
tion  of  this  act,  may  appeal  against  the  same  to  any  court  or 
general  or  quarter  sessions  to  be  hidden  for  the  county  within 
which  such  act  shall  have  been  done,  within  three  calendar  months 
after  the  fiict  so  complained  of,  upon  giving  notice  in  writing  to 
such  justice  or  justices,  uid  also  to  the  person  or  persons  who 
shall  be  interested  in  such  appeal,  witiiin  twenty-one  days  next 
after  the  act  so  appealed  ag^unst  shsdl  have  taken  place ;  and  in 
case  such  appeal  shall  be  a^nst  imy  conviction,  entering  into  a 
recognisance,  with  two  simtcient  sureties,  before  any  justice  of 
the  peace  of  the  county  or  district  within  iduch  such  conviction 
ahaU  have  taken  place,  to  appear  at  such  general  or  quarter  ses- 
nous  to  abide  the  judgment  of  the  court  upon  such  appeal,  and 
to  nay  the  costs  wluch  may  be  awai'ded  thereon ;  and  that  it  riisil 
and  may  be  bwfol  to  and  for  the  justices  at  sueh  sessions  to  bear 
and  determine  the  matter  of  such  appeal,  and  to  award  costs 
tfaereinf  as  they  in  their' disoretion  shall  think  fit;  and  all  such 
appeda  sliall  be  to  the  sessions  of  the  county  widiin  which  the 
act  appealed  against  shaQ  have  uken  place,  and  not  to  any  dis- 
trict ^  ^^^'S?  within  the  same.'* 

§  18.  **  Ine  provisiotts  and  penalties  Herein  contained  re-  Chnrch- 
specting  overseers  of  the  poor  sludl  be  deemed  to  extend  to  all  ^wd^^ 
cbardiwBMens  having  the  power  and  authority  of  overseers  of 
the  peer ;  and  that  ml  the  pronsions  herein  mendoned  and  con- 
tained  respecting  any  parish  or  place  diall  extend  to  any  iiicor- 
pcffatad  or  other  district  for  the  mamtenance  of  the  poor;  and 
the  eficers  of  Imv  such  districtf  having  power  to  bisMl  iqppren- 
ticesy  shall  be  fsmj/ect  to  dl  the  rulesi  regulations,  and  penal* 
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ties  hBrein  mentioned  and  contained  respecting  orerseers  of  the 
poor." 

A  parish  indenture  ran  thus :  ^*  This  indenture,  made  the  2d 
day  of  April  1800,  in  the  40  Geo.  S.,  &c.  witnesseth  that  W. 
Sketchley^  churchwarden  of  the  hamlet  of  Attertofiy  in  the  parish 
of  Wetherlei/f  in  the  county  of  Leicester,  and  J.  Geary,  overseer 
of  the  poor  of  the  said  hamlet,  by  and  with  the  consent  of  hfs 
majesty's  justices,  &c.  by  these  presents  do  put  and  place  James 
Aaie,  aged  fourteen  years,  a  poor  child  of  the  said  parish,  appren- 
tice  to  J.  Bazley,  of  the  parish  of  Hinckley,  in  tlie  county '  of 
Leicester^  frame-work  knitter,  with  him  to  dwell  and  serve,  Sec. 
until  the  said  apprentice  shall  accomplish  his  full  age  of  twenty- 
one  years,  according  to  the  statute.  Sec. ;'  and  so  it  proceeded  m 
the  common  form ;  concluding  widi  covenants  by  Bazley  to  the 
said  churchwardens  and  overseers,  and  every  of  them,  &c.  and 
their  successors,  ''  to  instruct  the  apprentice  in  his  trade,  and  so  to 
provide  for  the  said  apprentice  that  he  be  not  a  charge  to  the 
said  hamlet,  &c.  In  witness.  Sec.  (Signed)  W.  Sketchky,  J.  Gearys 
and  J.  Bazley  /"  and  the  consent  of  the  two  justices  to  the  in- 
denture was  m  the  usual  form.  The  question  was,  whether  thiy 
indenture  of  apprenticeship  were  a  valid  instrument  or  not,  being 
made  and  executed  by  one  churchwarden,  and  one  overseer  only  r 
After  argument  Lord  EUenborough  C  J.  said.  No  evidence 
having  been  given  to  impeach  the  validity  of  this  indenture  by 
shewing  that  it  was  executed  by  less  .than  a  majority  of  the  proper 
officers  charged  witli  that  duty,  the  validity  of  it  must  be  tried  by 
itself:  and  if  any  intendment  can  by  law  be  made  to  support  it, 
we  must  make  that  intendment.  Now  if  there  were  two  existing 
overseers  at  the.  time,  and  only  one  churchwarden,  the  two' who 
executed  the  indenture,  being  a  majority,,  would  b^  sufficient  to 
bind  the  apprentice.  Then  can  there  be  by  law  only  one  church- 
warden? That  may  be  regulated  by  custom,  and  by  custom 
there  may  be  only  one  in  this  place ;  therefore  the  party  wha 
impeached  the  indenture  should  have  given  evidence  to  rebut  the 
intendment  which  may  be  made  in  support  of  it  while  unim- 
peached  by  evidence. — Le  Blanc  J.  The  indenture  was  produced 
on  one  side,  and  there  was  no  evidence  to  impeach  it  on  the 
other.  The  question  then  is,  Whether  by  any  intendment  of  law- 
such  an  indenture  can  be  good  ?  And  it  may  be  good  by  intend- 
ment in  the  way  put  by  my  lord.  Then,  not  being  impeached  by 
evidence,  it  stands  good.  —  The  other  judges  concurred.  Re:r 
v.  Inh.  of  Hinckley,  E.  50  Geo.  3.    12  EaH.  S61. 

So  also  an  indenture  binding  a. poor  apprentice,  which  was 
executed  by  one  churchwarden,  (when  by  custom  there  was  but 
one,)  and  one  overseer,  was  held  to  be  valid  in  the  following  recent 
case :  By  indenture,  dated  the  10th  day  of  June  1799y  John  Pratt, 
churchwarden,  and  Daniel  Morton,  overseer  of  the  poor  of  the 
parish,  of  Croft,  in  the  coimty  of  Leicester,  with  the  consent  of  two 
magistrates,  bound  the  pauper  John  Armston,  being  then  about 
ten  years  of  age,  apprentice  to*  Enoch  GiUiver  of  Earl  ShUtan^ 
in  the  county  ot  Leicester,  to  serve  him  until  the  pauper  attained 
his  age  of  twenty-one  years.  The  pauper  servea  Gillioer  under 
this  bmding  for  two  years,  and  resided  in  Earl  Shiitoh.  The  up^ 
pellaikts  objected  to  the  indenture, ,  that  it  was  signed  by  pit* 
churchtvarden  and  one  overseer  only ;  and  they  then  provea  (ii% 
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registry  of  appointments  of  churchwardens  for  the  parish  of  Crofts 
that  ID  the  year  when  the  above  indenture  was  executed,  only  one 
churchwarden  was  appointed  for  that  parish,  and  it  was  admitted 
that  he  was  the  only  churchwarden  of  the  parish,  the  year  through- 
oat.  It  was  further  proved,  that  for  forty  years  preceding,  the 
practice  had  invariably  been,  in  tlie  above  parish,  to  appoint  only 
one  churchwarden.  The  question  was,  wnether  such  indenture 
of  apprenticeship  made  and  executed  during  the  time  when  the 
parish  bad  but  one  churchwarden,  is  a  valid  instrument  or  not  ?  After 
argument.  Lord  EUenborough  C.  J/said,  Generally  speaking  tKcre 
are  two  churchwardens ;  but  I  think  that  the  legislature  used  the  49  £l.  c  s.  §5. 
vordchurchwardens  here  in  the  plural  number,  not  as  requiring  that 
there  ahould  be  two,  but  as  speaking  of  the  whole  body  of  officers 
of  that  description,  of  whatever  number  that  body  be  constitated. 
Byctntom  there  may  be  only  one  churchwarden  in  a  parish,  and  Bycmtonithcra 
if  10,  it  is  absolutely  necessary  that  all  the  powers  of  tne  43  Eliz.  maybeooljoM 
should  be  vested  in  him,  or  otherwise  the  act  would  be  nullified  churdiwarden. 
in  all  those  pi^rishes  in  which  such  a  custom  prevailed.  The  act 
does  not  expressly  require  two  churchwardens,  and  the  incan- 
fenience  that  would  necessarily  result,  from  adopting  that  con- 
struction of  the  statute,  is  sufficient  to  induce  me  to  reject  it 
altogether. — Bayiey  J.  The  word  churchwardens  in  the  plural 
number  is  here  used  because  the  legislature  were  aware  that  they 
were  generally  two.  It  is  as  if  they  had  said,  <*  all  church- 
wardens, whether  one  or  morc^ ^^AbooH  J.  and  Hdroyd  J.  con- 
curred. 

But  where  a  parish  .indenture  was.  executed  by  two  persons,  Rcz  ▼.  All 
styling  themselves  churchwardens  and  overseers,  one  of  whom  Sdntf,  Deiby, 
was  also  soU  churchwarden,  the  binding  was  held  insufficient ;  ^' J^  ^*  fi 
for  the  Stat.  43  EUz.  c.  2.  requires  that  there  shall  be  two  over-  ^'  ^^"^  ^^' 
seers  distinct  from    the    churchwardens.     But  to  remedy  the 
serious   inconveniences  which  might  arise  from  this  decision, 
by  Stat.  51  Geo,  S.  c.  80.,  reciting,  that  whereas  by  43  Elix.  c.  2. 
"  It  is  enacted,  that  the  churchwardens  of  every  parish,  and  51  o.  5.  c  so. 
four,  three,  or   two  substantial  hquseholders  there,  as  shall  be'  intituled  "  An 
thought  meet|  having  respect  to  the  proportion  and  greatness  of  "^J.y  '"^. 
the  same  parish  and  parishes,  to  be  nominated  yearly  in  Easier  d^,|^^I*fo|?Se 
week,  or  within  one  month  after  Easter j  in  the  manner  therein  binding  of 
^cted,  shall  be  overseers  of  the  poor  of  the  same  parish ;  and  parish  appren- 
thatit  shall  be  lawfid  for  the  said  churchwardens  and  overseers,  tices.*' 
or  the  greater  part  of  them,  by  the  assent  of  two  justices  of  the   ^^  ^'™*»  ***** 
peace,  to  bind  the  children  of  such  parents  as  shalT  not  by  the 
said  diurchwardens  and  overseers,  or  the  greater  part  of  them 
he  thought  able  to  maintain  their  children,  to  be  apprentices : 
Q«^  lohereas  in  divers  small  parishes,  two  persons  only  have  been 
'uually  f^pointed  to  act  in  the  capacity  of  churchwardens  as 
Veil  as  overseers  of  the  poor  :  and  tonereas  divers  indentures  for 
the  binding  of  parish  apprentices,  and  certificates  of  the  settle- 
ments of  poor  persons,  have  been  executed  and  signed  by  such 
t#o  persons,  purporting  to  be  the  churchwardens  and  overseers 
of  such  parishes ;  but,  by  reason  that  the  said  indentures   and 
certificates  have  not  been  signed  by  distinct  persons  as  church- 
wardens and  other  distinct  persons  as  overseers,  such  indentures 
aod  certificates  have  been  or  may  be  deemed  to  be  void :"  it  is 
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Indenturei  and  tnaciedy  "  That  all  indentures  for  the  binding  of  parish  appreiv 

rertificAtes  tices,   and  all  certificates   of  the  settlements  of.  poor  persons, 

which  have  which  have  been  heretofore  executed  and  signed  by  two  persons 

*'*'*edfhlir  **^"  ^^^y^  acting   or   purporting  to   act   in  the  capacity  of  church- 

powns  only  **  wardens  as  well  as  of  overseers  of  the  poor,  and  also  all  such  inden- 

acting  as  tures  and  certificates  as  shall  hereafter  be  so  signed,  shall.be 

churchwardens  considered  as  good,  valid,  and  effectual,  as  if  the  same  had  been 

and  ovnrseers,  executed  and  signed  by  distinct  persons  as  churchwardens,  and 

to  be  valid.  distinct  persons  as  overseers  of  the  poor,  according  to  the  said 

recited  act," 

ActnottoafTect  And  by  §  2.  "  Nothing  in  this  act  contained  sliall  extend  to 

any  prior  deci-  ^^  away  or  alter  any  decision  which  may  have  taken  place  in  any 

■ion many  ^    "^i*  i                  ^  ■^'        *l      i_-    i-        "^ jy                 •  i'               s.' 

court.  court  of  law,  respecting  the  bmdmg  oi  any  parish  apprentice, 

or  Ihe  settlement  of  any  poor  person,   before  the   passing '  of 
this  act.'' 

It  has  recently  been  determined,  that  the  stat.  51  Geo.  S.  c.  80. 
extends  to  parishes  where  there  are  three  officers  only,  one  of 
whom  acts  as  churchwarden  as  well  as  overseer ;  and,  therefore,  an 
indenture  signed  by  two  parish  officers,  one  of  whom  acted  in  a 
double  capacity,  was  held  to  be  valid.  The  case  was  as  follows  r 
Removal  from  Si.  Margaret%  Leicestevy  to  Foxton  in  Leicester' 
thire.  The  sessions  on  appeal  quashed  the  order,  subject  to  the 
opinion  of  the  K.  B.  on  the  following  case : 
Case.  WUUam  Barker^  the  husband  of  the  pauper,  had  a  derivative 

settlement  in  the  parish  of  Foxton^  and  was  bound  apprentice  by 
a  parish  indenture,  dated  SOth  April,  1791,  to  Richard  Warbwion 
ot  Great  Wisston.    The  indenture  witnessed,  that  Thomas  Chap^ 
man  and  l%omas  Iliffe^  churchwardens  of  Ihe  parish  of  Foxton^ 
and  the  said  Thomas  Chapman  and  Thomas  Coleman^  overseers  of 
ihe  poor  of  the  said  pari^,  do  put  and  place  WiUiam  Barker^ 
apprentice,  Sic.    It  was  duly  allowed  by  two  magistrates,  but 
executed  by  Thomas  Chapman  and  Thomas  Coleman  only.    The 
pauper's  husband  served  a  sufficient  time  under  it  to  gain  a  settle- 
ment in  Wigston,  if  the  indenture  were  valid.    It  was  admitted, 
'  that  Thomas  Chapman  and  Thomas  IHffe  were  the  two  church- 
wardens of  Foxton  at  the  time  when  the  same  Thomas  Chapman 
and  Thomas  Coleman  w^ere  appointed  overseen  of  the  poor,  and 
that  these  persons  -were  the  officers  of  thfe  parish  in  the  year  com- 
prehending the  SOth  April  IJBh  the  day  on  which  the  indenture 
was  executed.    The  question  was,  whether   the  indenture  was 
valid  or  not  ?     After  argument,  Abbott  C.  J.  said.  This  act  of 
parliament  was  a  remedial  act,  and  ought  therefore  to  receive  a 
liberal  construction  \  and  I  do  not  think,  that  in  holding  that  this 
case  is  within  it,  we  put  any  forced  construction  upon  its  provt- 
stons.     This  case  is  clearly  within  the  mischief  of  the  act,  and  I 
think  within  the  fair  meaning  of  the  words  by  which  it  is  re- 
medied.    I  am  therefore  of  opinion,  that  the  51  Geo.  3.  e.  80. 
extends  not  only  to  cases  where  both  the  parish  officers  act  in  a 
double  capacity,  but  to  those  also  where  cNily  one  of  them  i&  in 
that  situation.    The  decision  of  the  sessions  was  therefore  right*— 
Bayley  J.  This  act  was  passed  almost  immediately  after  the  deter- 
mination of  this  court  m  Rex  v.  All  Saints^  Derby  {a).     And 
there  one  only  of  the  officers  acted  in  a  double  capacity.    It  was 

{a)  13E«t.  143. 
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to  remedy  the  Inconvenience  resulting  from  that  decision  that  the 
act  was  passed :  I  think  it  is  not  a  forced  construction  of  it,  (when 
it  \%  admitted  that  its  provisions  include  the  case  'of  a  double 
defect,)  to  bold  that  they  also  extend  to  the  case  of  a  defect  in 
one  parish  officer  only. — Order  of  sessions  confirmed.  Rex  v. 
Inhabitants  of  St,  Margaret's ^  Leicester,  2  B,  and  A.  200. 

And  by  stat,  54  Geo,  3.  c,  107.,  after  reciting  the  43  Elii,  c.  2.  54  G.  z.  c.  107. 
$  5,  respecting  the  binding  of  parish  apprentices,  and  the  8  &-  intituled  "  An 
9  W.  S.  c,  30.  J  !•  respecting  certificates  of  settlement.     And  that  ^}^  tQi^di^r 
**  whereas  divers  parishes  contain  within  themselves  several  town-  j^,J,  ^®"*J*"  *"" 
ships,  hamlets,  or  chapelnes,  each  of  which  separately  maintains  ^^  binding  of 
its  own  poor :  And  whereas  in  such  parishes  the  churchwardens  parish  apprcn- 
are  for  the  most  part  sworn  into  their  offices  as  churchwardens  of  tices,  and  cer- 
the  wbole  parish,  although  in  truth  and  in  fact  they  act  as  church-  tifi<»tes  of  the 
wardens  of  the  separate  townships,  hamlets,  or  chapelnes  therein  ■e"l«nent  o^^^ 
contained :  And  whereas  divers  indentures  for  the  binding  of  ^juh^isM. 
parish  apprentices,  and  certificates  of  the  settlements  of  poor  per- 
sons, have  heretofore  been  signed  and  executed  by  a  person  or 
persons  styling  himself  or  themselves,  and  stated  in  such  inden- 
tures and  certificates,  to  be  churchwarden   or   churchwardens, 
chapelwarden  or  chapelwardens,   of  the    toiinfiship,   hamlet,  or 
chapelry,  binding  such  poor  apprentices,  or  granting  such  certi- 
ficate :  Ami  whereas  sucn  person  or  persons  have  not  been  sworn 
into  the  office  of  churchwarden  or  chapelwardens  of  such  township, 
hamlet,  or  chapelry,  but  of  churchwarden  of  the  parish  wherein 
such  township,  hamlet,  or  chapelry  is  contained ;"  it  is  enacted, 
^  Tiiat  all  ihaentures  for  the  binding  of  poor  apprentices,  and  all  Indentures  and 
certificates  of  the  settlements  of  poor  persons,  which  have  been  certificates  of 
heretofore  signed  and  executed,  or  which  shall  hereafter  be  signed  *^Kj"7tho'"v' 
and  executed  by  a  person  or  persons,  who  at  the  time  of  his  or  ^iVchurch^lSr- 
their  signing  and  executing  such  indenture,  or  certificate  of  settle-  dens  &c.  were 
ment,  acted  as  churchwarden  or  churchwardens,  chapelwarden  not  xwom  in. 
or  chapeli^ardens,  of  the  township,  hamlet,  or  chapelry,  binding 
such  poor  apprentice,  or  granting  such  certificate  of  settlement, 
shall  be  deemed  and  taken  to  be  as  good,  valid,  and  effectual,  as 
if  the  same  had  been  signed  and  executed  by  a  person  or  persons 
actoally  sworn  into  the  office  of  churchwarden  or  chapelwarden 
of  sach  township,  hamlet,  or  chapelry :   Provided  always,  that 
sach  pei^^on  or  persons  shall  have  been  duly  sworn  into  the  office 
of  churchwarden  of  the  parish  wherein  the  township,  hamlet,  or 
chapelry,  binding  such  poor  apprentice,  or  granting  such  certi- 
ficate, be  contained,  or  into  the  office  of  churchwarden  or  chapel- 
warden of  such  township,  hamlet,  or  chapelry." 

^  2.  Enacts,    *^  That  all  indentures  for '  the  binding  of  poor  Such  indentures 
apprentices,  and  all  certificates  of  the  settlement  of  poor  per-  and  oertiftcatea 
sons,  wliich  shall  have  been  heretofore  signed  and  executed,  or  ^  ^  ^^*^  *^ 
which  may  hereafter  be  signed  and  executed  by  the  overseers  of  ®**^"*^  ^J  Jjj® 
the  poor  of  any  township,  hamlet,  chapelry,  or  place,  and  the  ^^  ^f  ^^y 
churchwarden  or  churchwardens,  chapelwarden  or  chapelwardens,  township,  &c« 
acting  for  or  appointed  in  respect  of  such  township,  hamlet, 
chapelry,  or  place,  or  the  major  part  of  them,  shall  be  deemed 
and  taken  to  be  as  good,  valid,  and  effectual,  as  if  the  said  in- 
dentures and  certificates  had  been  signed  and  executed  by  such 
oveEieers  and  the  diorchwardens  of  the  parish  wherein  such 
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township,  hamlet,  chapelry,  or  place  is  skuate,  or  the  major  part 
of  them." 

§  3.  Provides,  <<  That  nothing  herein  contained  shall  be  con- 
strued to  alter,  i^ipeach,  or  aroct  the  settlement  of  any  person, 
for  whose  removal  any  order  of  justices  shall  have  been  duly 
made  before  the  passing  of  this  act." 

«<  Bt/  the  assent  of  ttvo  justices.*'  This  act  of  the  justices  being 
in  its  nature  an  act  of  judgment,  it  is  indispensably  necessary 
that  they  should  be  and  confer  together  when  their  assent  is 
given ;  for  where  an  indenture  was  separately  signed  by  two 
justices,  and  they  neither  assented  nor  signed  at  the  same  time, 
or  in  the  presence  of  each  other,  it  was  held  void,  and  that  no 
settlement  could  be  gained  by  service  under  it. — In  the  case 
referred  to.  Lord  Kenyan  C.  J.  said.  This  appears  to  be  one  of 
the  most  serious  subjects  that  fall  within  the  decisions  of  the 
justices.  For  they  are  empowered  by  this  act  to  take  children 
out  of  the  arms  of  their  parents,  and  to  bind  :lhem  out  as  appren- 
tices till  they  are  twenty-one  years  of  age.  The  law  has  made 
them  the  guardians  for  those  children,  who  have  no  others 
to  take  care  of  them.  And  who  ought  to  judge  of  the  fit- 
ness of  the  persons  to  whom  the  poor  children  are  thus  to  be 
apprenticed?  not  the  overseers;  they  are  frequently  obscure 
people,  and  perhaps  in  managing  the  business  of  th9  parish  are 
not  always  attentive  to  the  feelings  of  parents.  But  the  legis- 
lature .intended  that  the  magistrates  should  have  a  check  and 
control  over  the  parish  officers  in  this  instance  ;  and,  in  my  mind, 
they  are  called  upon  to  examine  withthe  most  minute  and  anxious 
attention  the  situations  of  the  masters  to  whom  the  apprentices 
are  to  be  bound,  and  to  exercise  their  judgment  solemnly  and 
soberly  before  they  allow  or  disallow  the. act  of  the  parish  officers ; 
for  which  purpose  it  is  necessary  that  they  should  cenfer  to- 
gether.— The  act  of  the  justices  in  this  case  is  in  its  nature  an  act 
of  judgment.  Thoy  are  the  guardians  of  the  morals  of-the  people, 
and  ouglit  to  -take  care  that  the  apprentices  are  not  placed  with 
inasters  who  may  cocrupt  their  morals.  The  justices,  therefore, 
should  enquire  particularly  whether  or  not  they  ought  to  allow 
ihe  binding  by  the  parish  officers  ;  and  they  would  be  guilty  of  a 
breach  of  duty,  if  they  implicitly  gave  their  assent  without 
examining  into  the  circumstances  of  the  case.— The  '§ict  of  as- 
senting to  the  binding  of  parish  apprentices  is  purely ^/im^icui/  ; 
for  on  appeal,  the  justices  at  the  sessions  are  not  only  to  consider 
the  propriety  of  binding  out  the  apprentice,  but  also  whether  the 
master  be  bound  to  take  him. — This  act  is  peculiarly  of  a  judicial 
nature,  for  the  magistrates  are  appointed  the  guardians  of  those 
who  have  no  other  guardians.  They  should  therefore  exercise 
their  judgment  in  this  case  with  great  deliberation.  Rex  v.  Ham' 
stall  Ridxioare,  8  T.  ^.  381.     1  Bott.69,0. 

But  it  has  been  held  to  be  sufficient,  although  one  magistrate 
sign  the  indenture  when  ah>ne,  if  he  is  afterwards  present  when 
the  other  executed  it,  and  they  both  agreed  to  the  propriety  of 
the  measure,  (a )     Rex  v.  Winmck,  8  T.  R.  454.     1  Bott.  625. 


Per  Lord 
Keuyob  C.  J. 
S.  C. 


(0)  The  principle  on  which  this  case  is  detennincd  was  recogmced  some 
years  ago  in  a  case  of  murder."  A  niagistnite,  who  kqit  by  hSm  a  nmnbcr  of 
blank  waijants  ready  signed^  on  being  i^lied  to,  filled  up  one  of  thcw  and 
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But  where  a  master  had  executed  the  counterpart  of  an  in-  A  nuster  bar. 
denture,  and  aflefwards  appealed,  the  court  of  K.  B.  held,  that  >^S  executed 
the  aesnons  had  done  right  in  rejecting  parol  evidence  which  was  ^tJ^^"^?"* 
offered  to  shew,  that  at  the  time  when  the  counterpart  was  exe-  1^  estopped  fi"^ 


rom 


cQted  by  him,  the  indenture  and  counterpart  were  signed  by  one  proving  any 
justice  only,  though  the  indenture,  when  produced,  appeared  to  prior  infarma- 
have  been  signed  and  allowed  by  two  justices;  the  appellant  by  ^*^  ^"  *^^  'R*^ 
having  executed  the  counterpart  was  estopped^  and  could  not  be  ^^^^''^es. 
permitted  to  contradict  his  own  deed.     fVilks  J.  inclined  to.think, 
it  was  sufficient  if  the  justices  gave  their  assent  at  any  time  before 
the  meal.    Bex  v.  Saltren,  Cold.  444.     1  Bott.  613. 

Snot  ekildreny  tohose^  4*^0  It  is  discretionary  in  the  parish 
officers  to  select  those  children,  whom  they  shall  think  their 
parents  are  not  aUe  to  maintain.  Rex  v..  Crosse^  Comb.  289. 
1  Boti.  604. 

This  Stat.  (43  EL  c.  2.  §  5.)  applies,  in  respect  to  the  assent  49  £1.  c.  9. 
of  two  justices,  only  to  poor  children  put  out  in  a  compulsory  applictonly  to 
way ;  for  where  the  binding  is  by  consent,  the  statute  does  not  exi-  ^.^^japulaory 
tend  to  it,  and  therefore  the  allc^ance  of  the  justices  is  not  neces^    "^  "^* 
sary  in  such  case :  and  an  infant  may  bind  hunself  and  make  an 
indenture  for  his  benefit.     Rex  v.  St,  Mary's,  Reading.     Cat.  of 
Seit,  and  Rem.  77.     1  Bm.  605. 

And  all  persons,  to.  whom  the  overseers  shall  by  the  ^S  EL  Power  to  take, 
bind  any  children  apprentices,   may   take  and  keep,  them  as  21  J.  Ci  ss. 
^Mprentices.  '  ^*  *^  *•  *  ^' 

By  Stat.  32  Geo.S*  c.  57.- after  reciting  that  in  indentures  of  Fhyruotobein- 
parish  apprentices,  it  hath  been  usual  to  insert  several  agree-  "eted  in  inden- 

meots  and  covenants  to  be  done  and  performed  by  the  several  !!!'?' ''^f'^^ 

«i  1  ii'ii  lit     roaster  mciiiicc 

parties  thereto^  and  amongst  other  thmgs  that  the  master  shall,  j^^, 

during  the  term  of  such  apprenticeship,  find  and  allow  to  such  32  G.  3.  c.  57. 
apprentice  sufficient  meat,  dnnk,  apparel,  lodging,  and  all  other  i  i. 
things  needful  for  an  apprentice ;  It  is  enacted,  that  in  all  parish  ^^  P<^* 
indoitures  which  shall  be  made  after  lit  «/u/y,  1792,  where  no         ^  ^'' 
more  than  5/.  shall  be  given  with  such  apprentice,  there  shall  be 
annexed  to  the  covenant  in  such  indentures  for  such  maintenance 
as  aforesaid  a  proviso  (a)  declaring  that  such  covenant  shall  not  be 
made  to  continue  and  be  in  force  longer  than  three  calendar 
months  next  after  the  death  of  such  master,  in  oase  he  shall  die 
during  the  tevm  of  such  apprenticeship ;  and  in  case  such  proviso  ^'"H^ 
be  omitted  in  such  hidenture,  the  covenant  for  maintenance  shall  ^^t    '^^!!^ 
be  in  force  for  no  longer  time  than  three  calendar  months  next  mattCT^tomiw 
after  the  deadi  of  such  master,  any  thing  in  any  such  cavenant  to  tiaue  only  three 
tlie  contrary  notwishstanding*  calendar 

By  Stat.  8  &  9  ^.  c.  30.  reciting  the  4S  Elk.  c.  2.  §5.  '*  iui  ™>nthi. 
there  being  doubts  toketker  the  persons  to  tohom  such  children  are  to  «^"^^^j[™*' 
be  bound,  are  compellable  io  receive  such  children  a^  apprentices,  pi^  appicii. 
thai  itno  hath  Jailed  of  its  due  execution  ;*  it  is  enacted  and  ticet. 
declared^   *^  That  where  any  poor  children  shall  be  appointed  Poor  difldrai 
to  be  bound  apprentices  pursuant  to.  the  said  act,  the  person  or  l>ottnd  appren- 
persons,  to  whom  they  are  so  appointed  to  be  bound,  shall  re-  S^flZ^'lJ?^]. 


sgned  and  delivered  it  to  the  office,  who  on  endeavouring  to  arrest  the  part^ 
was  killed;  the  jndges  were  of  opinion,  that  thii  waa  mutder  in  the  perMm 
killiBg  iIm  officer,  and  be  wm  acoordingly  exeeuted. 

(tf)  "niii piofiio  n  added ^  the  fotmof  indenture  (B)  post,. 
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c.  2.  those  to  ceive  and  provide  for  them,  according  to  the  indenture  signed 
nvhom  tbey  are  ^^^  confirmed  by  the  two  justices  of  the  peace,  and  also  execute 
*^e  for^them  ^^®  Other  part  of  the  said  indentures ;  and  if  he  or  she  shall  re* 
according  to  the  ^use  SO  to  do,  oath  being  thereof  made  by  one  of  the  church- 
indenture  wardens  or  overseers  of  the  poor,  before  any  two  of  the  justices 
signed  by  the  of  the  peace  for  that  county,  liberty,  or  riding,  he  or  she  fiir 
justices,  &c.  every  such  offence  shall  forfeit  the  sum  of  10/*,  to  be  levied  by 
Penalty  on  distress  and  sale  of  the  goods  of  any  such  offender,  by  warrant 
o  en  er.  ^^^   Under  the  hands,  and  seals  of  the  said  justices,  the  same  to 

be  applied  to  the  use  of  the  poor  of  that  parish  or  place  where 
Persons  to  such  offence  was  committed ;  saving  always  to  the  persedi,  to  whom 
whom  poor  chil-  ^j^j  pool*  child  shall  be  appointed  to  be  bound  an  apprentice, 
drcn  are  bound,  ^^  aforesaid,  if  he  or  she  snail  think  themselves  aggrieved  thereby, 
being  aggnev-^^  ^^^  ^^  ^^^  appeal  to  the  next  general  or  quarter  sessions  of  (be 
to  the  justices,     peace  for  that  county  or  riding,  whose  order  therein  shall  be  finai, 

and  conclude  all  parties." 

Execute  the-  oiher  part  of  the  indentures.']     But  it  was  holden 

that  a  pauper  was,   notwithstanding,   settled  under  indentures 

which  were  not  executed  by  the  "master,  and  of  which  there  was 

no  counterpart.     Rex  v.  Fleet,  Cold.  31.    2  Bott*  371* 

Indictment  lies        Forfeit  10/.  hy  distress  and  sale.']     Although  the  statute  directs 

for  refusing  to    the  penalty  to  be  levied  by  distress,  &c*  yet  an  indictment  lies 

receive  a  parish  £^  disobeying  an  order  of  justices,  either- in  not  receiving,  or  re- 

apprentice.         ceiving  and  afterwards  turning  off,  or  not  providing  for  a  pariah 

apprentice ;  for  though  an  act  of  parliament  prescribe  an  easier 
way  of  proceeding  by  complaint,  yet  it  does  not  hinder  an  indict- 
ment.    Reg.  v.  Gould,  1  Salk.  381 .     6  Mod.  164.     1  Boti.  605. 
Who  are  com-        ^^^  ^^  ^^®  churchwardens  and  overseers  have  power  to  place 
t>cllable  to  take,  out  poor  children,  they  are  the  proper  judges  of  persons  who  are 

fit  to  be  their  masters ;  and  those  are,  all  persons  who,  by  their 
profession  or  manner  of  Jiving,  have  occasion  to  keep  servants  ; 
but  the  same  are  to  be  approved  of  by  the  justices,  and  if  such 
master  be  dissatisfied,  he  may  appesd  to  the  sessions.  Dalt^ 
c.  58.  p.  143. 

So,  the  justices  may  force  a  master  to  take  a  parish  apprentice  ; 
for  the  power  to  compel  is  consequent  to  their  authority  to  put 
him  out.     Anon*  I  Bott.  604. 

Minchamps    Case,    2  Salk.  491.     1  BoH.  605.     Two  justices 

bound  an  apprentice  to  a  merchant :  He  appealed  to  the  sessions^ 

and  the  order  was  discharged.    And  the  couit  of  K.  B.  confirmed 

the  order  of  sessions ;  because  the  act  having  made  persons  com* 

pellable  to  take  apprentices,  and  given  an  appeal  to  the  sessioiis^ 

It  was  in  the  discretion  of  the  justices  at  sessions  to  determine 

whether  it  was  or  was  not  fitting  to  put  an  apprentice  upon  any  one. 

Gentlemen  of  fortune  and  clergymen  are  equally  liable  with 

others  to  take  parish  apprentices.    1  Black.  Com^  426. 

Persons  occii-         An  occupier  of  Hmcls  within  the  parish,  although  residing  else- 

theMriah  bu*t    ^^^^^^  ^  bound-  to  accept  a  parish  apprentice. — So  ruled  in  the 

residing  out  of    following  case.     The  parish  officers  of  Sewtonj  Devon,  having  ap- 

it»  are  compel-    prenticed  JS.  Heliet,  a  poor  child  of-  Solomon,  to  the  defendant,  ac* 

lable  to  receive    cording  to  the  statute«  he  appealed  to  the  sessions,  who  confirmed 

I>ari8happreii.     ^^  or4er,  subject  to  the  opinion  of  the  court  on  the  following 

H^T.  Clapp     *"^®*  —  ^^^  q)prentice  was  bound  (orou^  the  indenture)  to  the 

H.  39  G.  9.        appellant,  who  resided  in  the  parish  of  Pinhoe  oa  an  estate  which 

he  rented  and  occupied  in  the  parish  of  So'ojian  of  20^  per  annum f 
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which  wa&  dh^ded  by  the  highway  from  the  house  in  which  he  3  T.  R.  K)7. 
lived.     There  was  no  house  on  the  estate  of  which  he  was  the  *  ^"*  ^^^ 
occupier.     The    indenture,   together  with  the  apprentice,   was 
tendered  to  the  appellant  in  the  parish  of  Sotv/on,  in  the  high- 
way adjoining  to  tne  said  estate  lying  in  the  parish  of  Santon*-^ 
After  argiunent,  L.  Kenyan  C;  J.  said.   It  is  highly  fit  that  this 
question  should  not  remain  any  longer  undecided.     The  question 
arises   on  the  5th  $  of  4S  Eliz.  e.  2.     The  general  purview  of  Furriew  of 
that  statute  was  to  make  a  provision  for  the  maintenance  of  the  43  £lu.  o.  2. 
poor;  and  the  first  clause,  in  mentioning  those  who  are  to  con- 
tribute  to  such  maintenance,   describes  two  sorts  of  persons, 
namet^T)  inikaUianis  and  occupiers  of  lands,  &c.     AroongBt  other 
provisions  for  the  poor  the  5tn  §  gives  power  to  the  parish  officers, 
with  the  assent  of  two  magistrates,  to  bind  poor  children  appren- 
tices tokere  ihey  skaU  see  convenient.    It  is  true  indeed  that  those 
words  cannot  be  taken  so  genenedly  as  they  purport,  because  they 
cannot  compel  mere  strangers,  who  stand  m  no  relation  to  the  Mere  strangcn 
parish,  to  take  such  apprentices.    But  I  think  that  the  context  of  not  compel£a>le 
the  statute  furnishes  tllfe  means  of  circumscribing  the  general  ex-  *?  *^*  Eppren- 
tent  of  those  words :  and  that  context  I  take  from  the  first  clause,  ^^^* 
which  imposes  other  burdens  of  the  same  nature  on  occupiers  of 
lands.  Sec*  as  well  as  inhabitants.     The  general  object  of  the  act 
was  to  compel  all  thbse,  who  had  any  property  in  the  parish,  to 
contribute  their  due  proportion  towards  the  maintenance  of  the 
poor,  and  the  receiving  of  apprentices  is  one  mode  of  contribut- 
ing to  their  general  relief.     In  construing  these  words,  I  see  no 
reason  for  confining  the  power  of  binding  to  the  inhabitants  of  the 
parish  ;  they  ought  to  be  extended  to  persons  occupying  lands  in  the 
paxMy  though' residing  out  of  it.    Then  it  is  said  that  if  this  con- 
stmctson  be  put  upon  the  statute*    the  party  may  be  doubly 
charged ;  in  the  parish  where  he  lives  in  respect  of  his  inhabit- 
ancy, and  in  that  in  which  ha  has  lands,  in  respect  o£  his  occu- 
pation  <lf  them.    But  if  he  find  himself  aggrieved  he  may  appeal 
to  the  sessions ;  and  yre  must  take  it  for  granted  that  the  justices 
will  do  what  is  right.     They  are  to  adapt  the  charge  to  the  size  Charge  to  be 
of  the  property,  which  the  person  charged  possesses ;  and  these  ad*p^d  to  the 
are  incidental  charges  which  fall  on  him  in  respect  of  that  pro-*  ****  °  ^^  P"*" 
perty.     I  remember  it  was  argued  in  a  former  case  on  this  sub-  ^^^^' 
ject,  that,  if  this  construction  of  the  statute  were  to  prevail,  some 
parishes  would  disburden  themselves  of  many  of  their  poor  by 
apprenticing  out  their  poor  children  to  persons  living  out  of  the 
parish :  but  the  answer  to  any  such  argument  is,  that  at  the  time 
when  the  4<S  Elix,  was  passed,  the  stat.  18  &  14<  C.  2.  wad  not  in 
existesice.    However,  the  ground  oi  my  decision  here  is,  that 
ditt  is  one  of  the  modes  provided  for  the  maintenance  of  the  poor 
in  this  statute,  which  imposes  th»  duty  in  respect  of  the  property. 
The  other  judges   concurred.     Order   of  sessipns    confirmed. 
ST.IL  107.  and  see  Id.  5^.    I  BoU.  619. 

And  in  the  case  of  Eex  v.  Barwkk,  Af.  S7  G.  S.  7  7*.  R.  SS. 
I  Boii*  624.  it  was  determined,  that  where  several  persons  hold 
lands  in  partnership,  some  of  whom  actually  reside  upon  and 
occupy  th^  same,  and  others  reside  at*a  distance  in  another  parish, 
the  Hitter  as  well  as  ^e  former  are  obliged  to  take  parish  an*' 
prentices^  if  in  other  r^speots  they  are  fit  persons  to  taxo 
them. 

I  4 


Master  an  in- 
fant. 

52  G.  3.  c  57. 
§  12. 


but  to  pay  not 
exceeding  10/. 
nor  less  &an  5f» 


A  master  is  not 
compellable  to 
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And  though  the  master  to  whom  a  poor  apprentice  is  bound  be 
an  infant,  the  indenture  of  apprenticeship  is  not  absolutely  voidy 
but  only  voidable.  Rex  v.  St.  Petroxy  Darimoutk.  4  T.IL  198. 
By  Stat.  32  G.  S.  C..57.  $  12.  Where  any.  parish  apprentice 
shall  have  been  discharged  for  misbehaviour  in  the  master,  and 
Master  having  gu^jj  master  shall  have  been  convicted  of  such  offence  on  indict- 
been  convict  ment,  or  found  guilty  on  an  action  at  law,  the  churchwardens  and 
apprentice,  not  Overseers  shall  not  bmd  any  other  apprentice  upon  such  person  ; 
to  have  another  but  when  he  ought  or  would  be  compellable  to  take  a  pjoish  i^- 
put  upon  him,     prentice,  two  justices  of  the  county,  &c.  or  place,  on  applicatioD 

by  such  churchwardens  andoveneers,  may  order  that  sudi  person 
shall  pay  into  the  hands  of  such  churchwardens  and  overseers 
any  sum  not  exceeding  10/;  nor  less  than  5L  for  the  purpose  of 
binding  out  such  child  (intended  to  be  bound)  an  apprentice,  with 
the  approb&tion  of  such  justices ;  and  on  his  refusing  payment 
thereof,  such  justices  may  levy  the  same  by  distress,  togetlier  with 
the  reasonable  expenses. 

It  was  moved  to  quash  an  order  to  compel  a  person  to  take  an 
apprentice,  because  in  the  close  of  the  indenture  it  was  said  *  that 
give  to  hw  ap-  ^^  master,  at  the  end  of  the  term,  shall  give  his  apprentice  two 
u]^hkii,wages  ®^*^^  ®^  clothes.'  Upon  debate,  the  Court  held  this  to  be  ill ; 
or  clothes  at  the  ^OT  the  justices  during  the  term  of  his  apprenticeship  cannot  order 
end  of  the  term,  him 'wages,  they  must  only  order  him  &  maintenance  as  an  appren- 

ticCf  and  cannot  order  him  any  thing  after  the  term  is  ended  So 
the  order  was  quashed.  R^^  v.  fVagstaff'^  FoL  205.  1  Sess.  C.  48. 
1  Bott.605. 

By  Stat.  32  Geo.  3.  e.  57*  §  ?•  After  reciting,  that  it  frequently 
**  happens  that  persons  are  compdlable,  under  and  by  virtue  of  the 
act  of  the  ninth  and  tenth  years  of  king  William,  to  take  a  greater 
m^'be°a»^*ed  ^^^^  of  parish  apprentices  than  it  is  convenient  for  them  to  mam* 
with  the  coil-  ^^^  ^^  employ  in  their  own  JamiHes,  and  they  are  therefore  forced 
sent  of  two  to  'j^lace  out  or  assign  over  such  apfrentkes  to  other  persons  ;  and 
jtiatices.  it  ts  proper  that  such  assignment  snould  be  legally  madcy  Under  the 

inspection  and  control  of  the  magistrates^  as  vaMfor  the  benefU 
of  the  apprentice,  as  that  the  original  master  may  be  disckareed 
from  his  covenants  in  respect  of  such  apprentice  ;  and  it  is  Jit  tnal 
$he  person  to  whom  such  assignment  shall  be  made,  and  also  the 
apprentice,  should  be  made  subject  to  the  ordinary  jurisdiction  of 
justices  of  the  peace  tvith  respect  to  masters  and  parish  apprentices  f* 
it  is  enacted,  **  That  it  shall  and  may  be  lawful  for  any  master  or 
mistress  of  any  such  parish  apprentice  as  aforesaid,  by  indorse- 
ment on  the  indenture  of  apprenticeship,  or  by  other  instrument 
in  writing,  by  and  with  the  consent  of  two  justices  of  the  peace 
of  the  county,  city,  town,  riding,  division,  or  place  where 
such  master  or  mistress  shall  dwell,  testified  by  such  justices  under 
their  hands,  to  assign  such  apprentice  to  any  person  who  is  willing 
to  take  such  apprentice  for  the  residue  of  the  term  mentioned  in 
such  indenture  of  apprenticeship :  Provided  always,  that  such 
person  to  whom  such  apprentice  is  intended  to  be  assigned,  shall 
at  the  same  time  by  indorsement  on  the  counterpart  of  such  in- 
denture, or  by  writing  under  his  or  her  hand,  stating  the  saidinden- 
ture  of  apprenticeship,  and  the  indorsement  and  consent  aforesaid,  * 
declare  his  or  her  acceptance  of  such  apprentice,  ^d  acknow- 
ledge himself,  herself,  his  or  her  executors  and  administrators,  to 
be  bound  by  the  agreements  and  covenants  mentioned  in  the  said 


32  G.  5.  c  57. 
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tndentare,  on  the  part  of  the  master  or  mittress  of  such  appren-  59  G.  9.  c  57. 

tice  to-  be  done  ana  performed ;  which  indorsement  or  instrument 

may  be  in  the  forms  or  to  the  effect  mentioned  in  the  schedule 

hereunto  annexed;  [see  Forms  H  and  I.]  and  in  such  case  such 

apprentice  shall  be  deemed  and  taken  to  be  the  apprentice  of 

such  subsequent  master  or  mistress  to  whom  such  assignment  shall 

be  made^  to  all  intents  and  purposes  whatsoever,  and  so  from 

time  to  time,  as  often  as  it  shall  be  necessary  or  convenient  for 

any  such  subsequent  master  or  mistress  to  part  with  any  such 

i^prentice ;  and  all  justices  of  the  peace  shall  have  the  like  power 

and  authority,  in  the  several  cases  last  mentioned,  with  respect  as 

well  to  the  subsequent  master  or  mistress,  masters  or  mistressesi 

as  to  the  apprentice,  as  such  justices  shall  then  have  by  any  law 

for  regulating  parish  appr«itices." 

f  8.  **  And  whereas  no  express  provision  has  been  made  for  the  JindeM  may 
dischargiaff  of  any  such  parish  apprentice   from  a  master  or  ^charge  ap. 
mistress  who  is  become  insolvent,  or  is  so  far  reduced  in  his  or  her  2j^?*l]*[^*'* 
circumstances  as  to  be  unable  to  employ  or  maintain  such  appren-  iUJoi^J^"* 
tice,  be  it  enacted,  that  it  shall  and  may  be  lawful  for  two  justices  ' 

of  the  peace  of  the  county,  city,  town,  riding,  division,  or  place 
where  any  such  master  or  mistress  shall  live,  on  the  application  of 
such  master  or  mistress,  requestii^  that  any 'such  apprentice  may 
be  discharged,  for  the  reasons  aforesaid,  to  enquire  into  the  matter 
o£  such  allegations,  and  to  discharge  any  such  apprentice  from 
his  apprenticeship,  in  case  the  said  two  justices  smdl  find  such 
allegations  to  be  true.*' 

§  9.  Provided  that  nothing  herein  shall  extend  to  any  parish  Koctoextsnd 
apprentice  with  whom  more  than  SL  shall  be  given,  but  the  same  to  apprentioes 
shall  remain,  subject  to  the  like  rules  and  regulations  as  if  this  act  ^tfawbom 
had  not  been  made.  SSTte^ivw 

$  10.  Provided  also,  that  no  indorsement  made  in  pursuance  g^^  d^r*" 
of  this  act  shall  be  chargeable  with  any  stamp  duty.  P  ^  7- 

By  Stat.  /j6  Geo,  S.  c.  139.  $  9.    After  reciting,  that  '^  whereas  it  IVonnons  of 
nii^  be  expedient  that  those  to  whom  parish  apprentices  are  bound  92  G.  5.  &  57. 
or  assigned  should  be  empowered  to  place  out  or  assign  over  such  enforced  with 
apprentice  to  others,  and  it  is  proper  that  such  placing  out  or  assign*  ^'^  ^  ^ 
ment  should  in  all  instances  be  under  the  inspection  and  control  of  duirginffap.*' 
the  magistrates ;  and  it  is  fit  that  the  person  to  whom  such  putting  prentices, 
eut  or  assignment  shall  be  made,  and  also  the  apprentice,  shall  be 
made  subject  to  the  ordinary  jurisdiction  of  justices  of  the  peace, 
with  respect  to  masters  and  parish  apprentices ;  and  it  is  inexpe- 
dient that  any  master  or  mistress  should  in  any  way  discharge  or 
dismiss  from  his  or  her  service,  any  parish  apprentice  without  the 
consent  of  such  justices ;"  it  is  enacted,  *<  That  from  and  after 
the  lat  Q^  October y  iathe  year  1816,  it  shall  not  be  lawful  for  any 
master  or  mistress  to  put  away  or  transfer  any  parish  apprentice 
to  any  other,  or  in  any  way  to  discharge  or  dismiss  from  his  or 
her  service  any  parish  apprentice  without  such  consent  of  justices, 
as  is  directed  in  an  act  passed  in  the  thirty-second  year  of  the 
reign  of  his  present  majesty,  intituled  An  ad  for  the  further  regu* 
latmn  of  parish  apprentices ;    and  that  •  no  settlement  shall   be 
gained  by  anv  service  of  such  apprentice,  after  such  putting 
away  or  trans&r,  unless  such  service  shall  have  been  penormea 
uader  tbe  sanction  of  such  consent  as  aforesaid." 


I" 
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Penaky  on  dis-  §  10«  '^  Any  person  or  persons,  who,  after  the  1st  of  October 
charging  ap.  1816,  shall  Dut  awaj  or  transfer  any  parish  apprentice  to 
prenUces  with-    another,   or  who  shall  in  any  way  discharge  or  dismiss  from  his 

of **t^ti^s"^^i(V   ^^  ^^^  service  any  parish   apprentice  without  such  consent  as 

aforesaid,  shall  forfeit  a  sum  not  exceeding  10/«  for  every  ap- 
prentice BO  transferred." 
Binding  in  in-        By  Stat.  20  Geo.  S.  c.  36*  In  hundreds  or  other  districts  ineor- 
corporated  dis.    porated  by  particular  acts  of  parliament  for  relief  of  the  poor, 


tncts. 


^  where,  by  such  acts,  power  is  given  to  bind  poor  children  appren* 

20    .  o.  c.  30.  ^^^^^  ^iig  respective  persons,  to  whom  they  shall  be  qipointed  to  be 

bound,  shall  receive  and  provide  for  them  according  to  the  inden- 
tures to  be  executed  by  the  directors  and  acting  guardians,  and 
shall  execute  the  counterpart  of  such  indentures:  And  if  any 
person  shall  refuse  or  neglect  to  receive  and  provide  for  such 
apprentice,  or  to  execute  such  a  counterpart,  he  shall,  on  con- 
viction on  the  oath  of  one  of  the  directors  or  acting  guardians, 
or  other  credible  witness,  before  two  justices,  forfeit  10/.  to  the 
poor  within  such  incorporated  district,  to  be  levied  by  distress. 
Saving  always  to  such  person  his  appeal  to  the  next  sessions, 
whose  order  therein  shall  be  final.  ■  ■  And  provided  that  nothing 
herein  shall  extend  to  compel  an^  person  to  take  any  such  poor 
child  apprentice,  unless  he  be  an  mhabitant  and  occupier  of  lands, 
tenements,  or  hereditaments  in  the  parish  to  idiich  such  child 
belonffs. 
Hex  ^  Tun-  Uiuess  he  be  an  inhabitant  and  occupier. 2     R^^  v.  tlie  Direc- 

atead  and  Hap-  tors  and  Guardians  of  the  poor  within  the  hundreds  of  Tuneiead 
pinp-  and  Happing  in  Nor/oik^  incorporated  by  25  Geo.  3.  c.  27.    The 

1  Boa.  62^       directors,  under  the  powers  given  them  by  that  act,  bound  a  poor 

male  child  apprentice  to  one  Reynolds^  who  was  an  occupier  of 
land,  but  not  an  inhabitant  within  the  said  hundreds.  He  appealed 
to  the  sessions,  who  were  of  opinion  that  he  was  not  bound  to 
receive  the  apprentice,  because  ne  was  not  an  inhabitant  as  well 
as  an  occupier.  But  the  Court  of  K.  B.  said,  that  incorporated 
districts  under  particular  statutes,  were  to  be  governed,  as  to  binding 
out  apprentices,  by  the  same  rule*as  other  places.  That  for  some 
purposes  inhabitants  and  occupiers  are  synonymous  terms;  that 
where  a  person  derives  a  benefit  from  property  which  he  occupies 
in  a  parish,  he  is  liaUe  to  contribute  to  the  ease  of  it.  If  indeed 
the  legislature  had  used  imperative  words,  the  court  must  have 
been  bound  by  them,  but  there  are  none  such  in  this  statute. 
Order  of  sessions  quashed.  • 
42  o  3  46  ('^^  ^"  order  to  obviate  doubts,  whether  the  provisions  of  the 
«  8.        ^     '20  Geo.  3.  c.  36.  extended  to  apprentices  bound  under  the  autho* 

rity  of  the  several  acts  which  have  since  passed,  by  which  houses 
of  industry,  or  establishments  for  the  poor,  have  been  authorised 
to  bind  apprentices,  the  powers  of  that  act  are  extended  to  poor 
children  bound  under  the  authority  of  any  subsequent  act. 
Compulsory  Bex   v.    Stottmarket.     Ji.  48  Geo.  3.     9  East.  211.      It  ap- 

biring.  peared  that  tlie  pauper  was   a  poor  boy  of  the  age  of  four* 

teen,  in  the  house  of  industry  for  the  poor  of  the  incorporated 
hundred  of  Stonmarket :  that  the  guardians  of  this  house  were^ftn^ 
powered  by  their  incor^ating  act  to  apprentice  poor  children  for 

(a)  jee  also  Settlement  by  Apprenticeship,  tit.  Poor,  voL  iT. 
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seven  jrears :  that  it  did  not  appear  that  they  had  ever  exercised 
this  power,  but  instead  of  binding  out  the  children,  they  were  sent 
CO  their  respective  parishes:  the  pauper  was  sent  to  one  R.  of 
Stowmarkeif  to  whom  he  had  been  allotted  by  the  officers  of  that  Poor  child 
parish  i  this  person  told  the  pauper  he  had  procured  him  a  service  allotted  instcNid 
vith  oae  F,  of  Coddenham.  The  pauper  did  not  object,  eonceiv*  of  bound. 
ing  he  had  no  discretion  on  the.  subject.  On  the  day  after  Aft* 
chadmoM  he  went  to  F*  who  received  him,  and  told  him  he  would 
give  him  cloaths^  and  that  he  was  to  stay  witli  him  a-year.  The 
pauper  did  stay  the  year,  receiving  deaths,  maintenance,  and  a 
little  pocket  money.— -And  Per  Lord  Ellenborough  C.  J.  (who  re- 
proiwted  this  practice  of  the  directors  allotting  children  out,  in- 
stead of  providing  for  them  in  the  manner  pointed  out  by  the  act.) 
The  adoption  of  a  contract  must  be  the  act  of  a  free  agent ;  and 
it  appears  from  the  circumstances  of  the  pauper's  making  no  ob- 
jectioa  or  agreement,  conceiving  that  he  had  no  discretion  on  the 
subject,  and  that  ^e  was  obliged  to  accept  the  service  as  being 
under  the  control  of  others,  that  he  cannot  be  considered  as 
having  adopted  the  act  of  his  master. 

V.  Ilegistry  of  Parish  Apprentices. 

By  Stat.  42  Geo.  3.  c.  46.  after  reciting  the  power  given  by  the  42  G.  3.  t  46. 

43  Eliz.  c.  2.  to. overseers  of  the  poor  to  bind  out  poor  children  §1. 

apprentices :  and  that  **  whereas  it  would  tend  to  the  benefit  of 
the  children  so  bound  as  apprentices,  if  the  overseers  of  the  poor 
were  required  to  keep  a  register  of  all  children  who  shall  be  so 
bound:"  it  is  enacted,  **  that  the  overseers  of  the  poor  of  every  The  overseers  of 
parish,  township,  or  place,  appointed  by  virtue  of  the  said  recited  the  poor  shall, 
act,  passed  in  the  forty-third  year  of  the  reign  of  queen  Elizabeth,  ^«r  June  1, 
shall,  from  and  after  the  l$t  day  of  June  1802,  and  they  are  here-  ''^  *  ^"j^  ^^^ 
by  required  to  provide  and  keep  a  book  or  books,  at  the  expense  ^e "f  every 
of  the  said  parish,  township,  or  place,  and  to  enter,  or  cause  to  be  apprentice 
entered  therein,  the  name  of  every  child  who  shall  be  bound  out  bound  out  by 
by  them  respectively  as  an  apprentice,  together  with  the  several  ^^^^*  '^^  ^*^ 
other  particulars,  in  manner  and  form  required  by  this  act,  accord-  ^^^'L^k^*  ^ 
ing  to  the  schedule  hereunto  annexed ;  and  every  such  entry,  when  juices,  acc»^. 
made  in  the  said  register,  shall  be  produced  and  laid  before  the  ing  to  the  form 
two  justices  of  the  peace  who  shall  signify  their  assent  to  the  in-  in  the  schedule. 
denture  of  apprenticeship,  of  every  such  child,  at  the  time  when 
such  indenture  shall  be  laid  before  such  justices  for  their  assent, 
as  required  by  the  said  reoited  act ;  and  each  entry  in  the  said  re- 
;:ister  shall,  if  approved  of  by  such  justices,  be  signed  by  them 
according  to  the  form  marked  in  the  schedule.''  (K.) 

J  2-  "If  any  overseer  or  overseers  of  the  poor  shall  refuse  or  Penalty  for  not 
neglect  to  provide  and  keep  such  book  or  books,  or  to  make  such  providing  such 
entry  therein   as  before  directed,   or  shall  destroy,    or  permit,  ^^^o^  orneg- 
suffer,    or  c^ue  to  be  destroyed,  any  such  book  or  books,  or  l«cting  to  make 
shaU   wilfully  and   knowingly   obUterate,   deface,   or   alter  any  SJerein"*&^ 
iuch  entry,  so  that  the  same  shall  not  be  a  true  entry  of  the  ' 

several  particulars  h^eby  required,  or  shall  wilfully  and  knowingly 
make  a  false  entry  therein,  or  shall  so  permit,  suflfer,  or  cause  the 
same  to  be  done,  ot  shall  not  produce  or  lay  such  book  or  books 
before  such  justices  as  aforesasd  for  their  signati^res,  or  shall  not 
deliver  or  tender,  or  cause  to  be  delivered  or  tendered,  such  book 
or  books  to  his,  her,  or  their  successor  or  successors  in  officci 
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within  fourteen  days  afler  the  appointment  of  such  suceesior  or 
successors,  or  if  any  such  successor  or  successors  shall  refuse  or 
neglect  to  receive  the  same  when  offered  or  tendered  to  him  or 
them  by  his  or  their  predecessor  or  predecessors  in  office,  then 
and  in  every  such  case,  every  such  person  so  offending  shall,  for 
every  Such  offence,  on  being  convicted  thereof  before  any  two 
justices  of  the  peace  for  the  county,  city,  or  place  where  the  of- 
fence shall  be  committed,  on  the  oath  of  any  credible  witness 
(which  oath  such  justices  are  hereby  empowered  and  required  to 
administer),  or  on  the  voluntary  confession  of  .the  party  or  parties, 
forfeit  and  pay  a  sum  not  exceeding  51.  to  be  recovered  by  distress 
and  sale  of  the  goods  and  chattels  of  the  offender  or  offenders,  by 
warrant  under  the  hands  and  seals  of  the  justices  before  whoiDthe 
offender  or  offenders  shall  be  convicted,  and  the  overplus  (if  any) 
of  the  money  arising  by  such  distress  and  sale,  shall  be  returned 
upon  demand  to  the  owner  or  owners  of  such  goods  and  chattels^ 
ai'ter  deducting  the  costs  and  charges  of  making,  keeping,  and  sel- 
ling such  distress ;  and  such  penalties  and  forfeitures  shall  be  ap- 
plied for  the  use  of  the  poor  of  the  parish,  township,  or  place,  for 
which  such  offender  or  offenders  shall  be  overseer  or  overseers; 
and  in  case  such  sufficient  distress  cannot  be  found,  or  such  penal- 
ties and  forfeitures  shall  not  be  paid  forthwith,  it  shall  and  may  be 
lawful  to  and  for  such  justices,  by  warrant  under  their  hands  and 
seals,  and  they  are  hereby  required  to  commit  every  such  offender 
to  the  common  gaol  or  house  of  correction  of  the  county,  d^,  or 
place  where  the  offence  shall  be  committed,  there  to  remain  with- 
out bail  or  mainprize,  for  any  time  not  exceeding  one  calendar 
month,  unless  such  penalties  and  forfeitures  shall  be  sooner  paid 
and  satisfied.'* 

§  S.  ''  It  shall  be  lawful  for  any  person  or  persons,  at  all 
seasonable  hours,  to  inspect  such  boolc  or  books  in  the  hands 
of  the  said  overseer  or  overseers,  and  to  take  a  copy  of  such 
entry  in  such  book  or  books,  upon  payment  of  the  sum  of  six- 
pence, except  in  case  of  any  of  his  majesty's  justices  of  the 
peace  acting  in  and  for  the  said  countyi  who  shall  be  entitled  at  all 
such  times  to  inspect  such  book^ra^w.;  and  eveiy  such  book  ahall 
be  and  be  deemed  to  be  sufficient  evidence  in  all  courts  of  law 
whatsoever,  in  proof  of  the  existence  of  such  indentures,  and  also 
of  the  several  particulars  specified  in  the  said  register  respecting 
such  indentures,  in  case  it  shall  be  proved  to  the  satisfaction  of 
such  court  that  the  said  indentures  are  lost  or  have  been  de- 
stroyed." 

§  4.  The  justices  before  whom  any  person  shall  be  convicted 
by  virtue  of  this  act,  shall  cause  the  conviction  to  be  drawn  up 
in  form  (L.) 

§5.  '*  Whenever  any  such  apprentice  shall  be  assiffned  or 
bound  over  to  any  other  master  or  nustresa  by  virtue  of  an  act 
(a)  passed  in  the  thirty-second  year  of  the  reign  of  his  present 
majesty,  intituled  An  ad  for  the  further  regulation  qf  parish 
apprentices^  then  and  in  every  such  case,  the  overseer  or  over- 
seers, party  or  parties  to  the  assignment  of  such  apprentice^  shall 
insert  the  name  and  residence  of  the  master  or  mistress,  to  whom 
sudi  apprentice  shall  be  assigned  or  bound  oYer  as  aforesaid^  to- 


(a)  Ants  p.  117.  19a 
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gecher  with  the  other  particulars,  ia  the  hook  or  books  herein  Ai  O.  8.  c  46. 

oirecled  to  be  provided  and  kept  by  such  overseer  or  overseers ;  §  5. 

and  for  non-performance  thereof^  every  such  overseer  or  overseers 

shall  be  liable  to  the  pains,  penalties,  and  forfeitures  incurred  by 

this  act,  in  like  manner  as  it  such  apprentice  had  been  originally 

bound  to  such  master  or  mistress.'* 

By  §  6.  Reciting,  *'  and  whereas  by  different  acts  of  parliament  Penont  lurtin^ 
the  fike  powers  are  given  to  certain  persons  therein  namea,  for  bind-  l^e  powen  u 
ing  out  parish  apprentices,  as  are  given  to  the  overseers  of  the  ovcrwew  of  th« 
poor;*'  it  is  enacted,  *<  that  such  several  persons  shall  be  subject  j^^^^^tienshia] 
to  the  like  pains,  penalties,  and  forfeitures  for  non-compliance  with  comply  with  ihm 
the  several  provisions,  and  directions  in  this  act  contained  for  re*  directions  of  this 
gistering  any  parish  apprentice  bound  out  t)r  assigned  by  them  a^* 
respectively,  to  which  overseers  of  the  poor  are  subject  and  liable 
by  virtue  of  this  act^  for  non-compliance  with  such  provisions  and 
directions*" 

§  7.  '*  If  any  person  or  persons  shall  think  himself,  herself,   AppMl  may  be 
or  themselves  aggrieved  by  any  thing  done  in  pursuance  of  this  made  to  quarter 
act,  it  shall  tmd  may  be  lawful  to  and  for  such  person  or  per*  iieuioiis. 
sons  to  appeal  to  tlie  justices  at  the  first  general  quarter  ses- 
sions of  the  peace  to  be  holden  for  the  county  or  place  where  the 
cause  of  appeal  shall  arise,  within  four  calendar  months  next  after 
the  cause  of  appeal  shall  have  arisen,  on  giving  to  the  person  or 
persons  appealed  against  ten  days  notice  of  such  appeal,  and  of 
the  matter  thereof;  and  the  justices  at  such  sessions  are  hereby 
aitfhorised  and  required  to  hear  and  determine  the  matter  of  such 
appeal  in  a  summary  way,  and  to  grant  such  costs  and  expences  to 
either  party  as  to  them  shall  seem  reasonable/* 

VI.  Money  given  to  bind  out  poor  Apprentices. 

By  the  7  «/.  c,  S.  §  2.  All  sums  of  money  given  by  any  person  7  Jac.  i.  c«  5. 
to  be  continually  employed  for  the  binding  out  apprentices  shall 
be  employed  in  manner  following,  unless  otherwise  ordered  by  the 
givers,  viz.  all  corporations  of  •  cities,  boroughs,  and  towns  corpo- 
rate, and  in  places  not  corporate,  the  parson  or  vicar,  constables, 
churchwardens,  collectors,  and  the  overseers,  or  the  most  part  of 
them,  shall  have  the  nomination  and  placing  of  such  apprentices, 
and  the  guiding  and  employment  of  such  monies ;  and  if  they 
shall  not  employ  the  same  accordingly,  every  person  offending 
shall  forfeit  S/.  6s.  Sd.  half  to  the  poor,  and  half  to  him  that  shall 
sue,  by  action  of  dqbt,  bill,  plaint,  or  information. 

§  3.  The  master  that  shall  receive  the  money  shall  be  bound 
with  one  or  two  sureties  in  double  the  sum  unto  such  corporation, 
or  to  the  other  persons  appointed  by  this  act  in  places  not  corpo- 
rate, to  take  the  ordering  of  it,  on  condition  to  repay  it  at  the  end 
of  seven  years,  or  within  three  tnonths  thereof;  and  if  the  appren- 
tice riialf  hi^ypen  to  die  within  the  seven  years,  then  within  one 
year  after  such  death,  and  if  the  master  shall  die  within  the  seven 
years,  then  within  one  year  after  such  master's  death. 

§  4.  The  said  money  shall  always  be  put  forth  in  three  months 
after  it  shall  come  to  the  said  parties  hands ;  and  if  there  be-  aot 
then  fit  persons  to  be  bound  apprentices  within  the  places  where 
the  money  is  given  to  be  employed,  it  shall  be  disposed  of  for  bind- 
ing some  of  we  poorest  children  of  any  adjoming  parishi  after  the 
same  manner. 
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§  5.  And  choice  shall  always  be  made  of  the  poorest  children ; 
and  no  such  apprentice  shall  be  above  fifleea  years  of  age  when  - 
bound. 

§  6.  The  said  persons  in  places  not  corporate  shaA  yearly  with- 
in a  month  after  Easter  account  before  four,  three,  or  two  justices 
for  the  said  monies,  and  within  ten  days  after  such  accounting, 
yield  up  the  monies  and  bonds  remaining  in  their  hands. 

§  1.  And  if  any  of  the  trustees  shall  break  their  trust,  or  com- 
mit any  offence  for  which  no  penalty  is  given  by  this  act,  any  per- 
son may  petition  the  lord  chancellor,  who  may  issue  a  commission 
to  hear  and  determine  the  same,  and  may  levy  the  money  misem- 
ployed upon  such  defaulters,  or  otherwise  upon  such  able  inha- 
bitants of  the  place,  as  they  shall  think  fittest ;  and  persons  ag- 
grieved may  appeal  to  the  lord  chancellor. 

* 

VI L  Bifid ing  poor  Apprentices  to  tlie  Sea  Service. 

$  1<  It  shall  be  lawful  for  two  justices,  and  also  for  the  heacl 
officers  in  corporations,  and  likewise  for  the  churchwardens  and 
overseers  of  the  several  parishes  or  townships,  with  the  consent  of 
such  justices  or  head  omcers,  to  bind  and  put  out  any  boy  at  the 
age  of  ten  years  or  upwards,  who  shall  be  chargeable,  or  whose 
parents  shall  be  chargeable,  or  who  shidl  beg  for  alms,  to  be  an 
apprentice  to  the  sea-service,  to  any  subject  being  master  or  owner 
of  any  ship  or  vessel,  until  he  shall  attain  the  age  of  twenty-one 
years. 

§6.  Every  person  to  whom  any  poor  parish  boy  shall  be  put 
apprentice  by  the  43  EL  may,  with  the  consent  of  two  justices 
dwelling  near  the  parish  where  such  poor  boy  was  bound,  or  with 
the  like  consent  of  the  chief  oiHcer  in  a  corporation,  at  the  request 
of  the  master,  his  executors,  administrators,  or  assigns,  by  inden- 
ture, fissign  over  such  poor  boy  apprentice  to  any  master  or  owner 
of  a  ship  or  vessel  using  the  sea  service  during  the  remaining 
time  of  his  apprenticeship. 

j'  8.  And  every  master  or  owner  of  a  ship,  from  SO  to  50  ton 
burden,  shall  be  obliged  to  take  one  such  apprentice,  and  one 
more  for  the  next  50  ton,  and  one  more  for  every  100  ton  such 
ship  shall,  exceed  the  burden  of  100  ton:  on  pain  of  forfeiting  10/. 
to  the  poor  of  the  parish  from  whence  such  boy  was  bound. 

But  no  master  shall  be  obliged  to  take  any  such  apprentice  un* 
der  thirteen  years  of  age,  or  who  shall  not  appear  to' be  fitly  qua- 
lified both  as  to  health  and  strength  of  body  for  that  service. 

The  boy*s  age  shi^ll  be  inserted  in  the  indenture,  being  taken 
truly  from  a  copy  of  the  entry  in  tlie  regist6r»book  (where  it  can 
be  had),  which  copy  shall  be  given  and  attested  by  the  minister 
without  fee :  And  where  no  such  entry  can  be  found,  two  such 
justices,  and  such  head  officers,  shall  as  fully  as  they  can  inform 
themselves  of  such  boy's  age,  and  from  such  information  shall  in- 
sert the  same  in  the  indentures. 

§  2.  And  the  churchwardens  and  oyerseers  shall  pay  down  to 
thq  master,  at  the  time  of  the  binding,  the  sum  of  50^.  for  cloath- 
ing  and  bedding ;  and  the  charges  by  thib  act  appmnted  ahall  be 
alh>wed  on  their  accounts. 

§  5.  The  churdiwardens  and  overseers  shall  send  the  inden- 
tures to  the  opUector  of  the  customs  at  the  po^t  whereunto  the 
master  belongeth ;  who  shall  enter  the  indenture  in  a  bookj  and 
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make  an  indorsement  upon  the  indenture  of  the  registry  thereof,  9^3  Ann.c.  c. 
suhscribed  bj  him^  without  fee.     And  if  he  shull  neglect  or  refuse  §  5. 
to  enter  such  indentures,  and  indorse  the  same,  or  shall  make  false 
entries,  he  shall  forfeit  5/.  to  the  poor  of  the  parish  from  whence 
such  boy  was  bound. 

^10.  Such  apprentice  shall  be  conveyed  to  the  port  to  which  Apprenu'cehow 
his  master  belongeth  by  the  churchwardens  and  overseers  or  their  conveyed  to  the 
agents ;  and  the  charges  thereof  shall  be  paid  as  by  the  vagrant  P^*^ 
act  of  11  A  12  fV.c.  IS. 

That  is  to  say,  out  of  the  gaol  and  marshalsea  money ;  which  by 
the  12  Geo.  2.  c,  29.  is  directed  to  be  paid  out  of  the  general  coun* 
ty  rate.  ^ 

$  11.  The  counterpart  of  the  indenture  shall  be  sealed  and  ex-  Counterpart  to 
ecuted  by  the  master,  in  the  presence*  of  and  attested  bv  the  col-  be  then  exe* 
lector  at  the  port  and  the  constable  or  pther  officer  who  carries  <^^* 
the  apprentice ;  which  officer  shall  transmit  such  counterpart  to 
the  churchwardens  and  overseers  of  the  place  from  whence  the 
^prentice  was  bound. 

§  5.  The  collector  or  his  deputy  shall  transmit  a  certificate  Prot«ctioii  from 
under  his  hand  to  the  commissioners  of  the  admiralty,  containing  being  hn. 
the  nanie  and  age  of  such  apprentice,  and  to  what  ship  he  belongs ;  P^'^^^ed. 
and  on  receipt  of  such  certificate  a  protection  shall  be  made  and 
given  gratis  to  such  apprentice,  till  he  attain  the  age  of  eighteen 
years^ 

$  15.  Also  no  person  who  shall  vohintarily  bind  himself  appren-  Voluntary  ap- 
tice  to  the  ^sf  service  shall  be  impressed  for  three  years  froiki  the  prentice  to  the 
date  of  his  indentures ;  which  indentures  shall  be  registered,  and  "^*< 
certificates  thereof  given  and  transmitted  by  the  collector  as  afore- 
said ;  on  receipt  of  which  certificates  protection  shall  be  made  and 
given  for  the  first  tliree  years,  without  fee. 

But  by  4  Ann.  c.  19.  §  17.  No  person  of  the  age  of  eighteen  4  Ann.  c.  19. 
years  shall  have  any  protection  from  being  impressed,  who  shall  $  ^7. 
have  lieen  in  any  sea  service  before  he  bound  himself  apprentice. 

But  every  person  not  having  before  used  the  sea,  who  shall  bind  is  Q,  2.  c.  17. 
himself  apprentice  to  serve  at  sea,  shall  be  exempted  from  being  S  ^*  ^- 
impressed  for  three  years ;  and  the  commissioners  of  the  admiralty, 
on  due  proof  of  the  circumstances,  shall  grant  a  protection  accord- 
ingly, without  fee. 

When  such  parish  or  voluntary  apprentice  shall  be  impressed,  Whenim-    « 
or  voluntarily  enter  into  the  king's  service,  the  owner  or  master,  his  P»*«e<l  the  mas- 
executors,  aamtnistrators,  or  assigns,  shall  be  entitled  to  able  sea-  JJJ[il***^  ^^ 
man's  wages  for  such  of  the  apprentices  as  shall,  upon  due  exami-  s&^Ann. 
nation,  be  found  qualified  for  the  same,  notwithstanding  their  inden-  c.  6.  §  17/ 
tares  of  apprenticeship. 

§  7*  Such  poor  bovs  bound  out,  or  assigned  pver,  to  the  sea-  Exempted  from 
service,  until    they  shall    attain  to  the  age  of  18  years,  shall  the  6d.  a  montli. 
be   exempted  from  the  payment  oT  6d.  a  month  to  Greentoick 
hospital. 

§  9.  Every  master  so  obliged  to  take  such  apprentice  shall,  Master  to  enter 
after  his  arrival  into  any  port  aforesaid,  and  before  he  clears  out  his  apprcnticeB 
of  such  port,  give  an  account  in  writing  under  his  hand,  to  the  on  clearing  out. 
collector,  containing  the  names  and  numbers  of  such  apprentices 
as  are  then  remaining  in  his  service. 

$  14.  Every  custom-house  officer  shall  insert  at  the  bottom  of  Tlie  same  to  be 
their  cocquets  the  cumber  of  men  and  boys  on  board  the  respec-  in^terted  in  the 

cocqtiet. 
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9&3  AdtL  C.6.  tive  ships  at  their  going  out,  describing  the  apprentices  by  their 
§14.  names,  ages,  and  dates  of  their  indentures,  fot  which  no  fee  shal^ 

be  taken. 
Rt^&try  to  tM        ^  13.  And  the  collector  in  the  port  shall  keep  a  register,  con- 
kept  in  the  pom.  taining  the  number  and  burden  of  all  ships  belonging  to  the  port^ 

together  with  the  nrasters'  or  owners*  names,  and  ako  the  names 

of  all  such  apprentices  in  such  ships,  and  from  what  parishes  and 

places  they  were  sent ;   and  shall  transmit  {gratis)  true  copies 

thereof,  signed  by  him,  to  the  Quarter  Sessions,  or  to  such  towna 

corporate,  parishes,  or  places  when,  and  so  often  as  he  shall  be 

reasonably  required  so  to  do;  and  every  collector  refusing  or 

neglecting  to  send  such  copy,  shall  forfeit  5/.  to  the  poor  of  the 

parish  from  whence  such  boy  was  bound. 

DifRtencet  be-       f  12.  Two  justices  near  the  port,  and  mayors,  all  and  other 

tweentuchmas-  chief  officers  of  cities  or  towns  corporate,  in  or  near  adjoining  to 

tenandeppren-  ^^^^      ^^  ^^  which  such  ship  or  vessel  shall  at  any  time  arrive^ 

^^^'  may  determine  all  complaints  of  ill  usage  from  the  master  to  such 

apprentice,  and  also  of  all  such  as  shall  voluntarily  put  them- 

s.elves  apprentices  to  the  sea  serrice,  and  make  such  order  therein 

as  they  are  now  enabled  by  law  to  do  in  other  cases  between 

masters  and  apprentices. 

Penaltiee.  §  18.   All  the  penalties  aforesaid  shall,   by  warrant  of  two 

i'astices  of  the  county,  city,  borough,  or  town  corporate,   be 
evied  by  distress  and  sale. 
Master  dyiDg.        xf  any  master  who  hath  been  obliged  to  take  such  parisn  boy 
t  ifi"*'  ^^^'     ^^  apprentice  shall  die  during  the  term,  bis  widow  or  his  execu-^ 
^     *       ^        tor  or  administrator  may  assign  over  such  apprentice  to  any  other 

master  who  hath  not  his  compliment  of  apprentices. 
S  G.  3.  c.  15.         Note,  By  the  2  Geo.  S.  c.  15*  Masters,  apprentices,  mariners^ 
§  22.29.24.  S5.  and  others  employed  in  fishing  vessels  upon  the  coasts,  are  ex- 
empted,  under  certain    restrictions,  during  such  their  employ- 
ment, from  being  impressed. 
Rex  V.  Ed.  An  apprentice  is  protected  also  from  being  impressed.     Upon 

wvds.  shewing  cause  against  a  rule  obtained  for  quasning  a  writ  of 

MSS^D.)  S.C.  f^aif^ag  corpus^  to  bring  up  the  body  of  an  apprentice  detained  on 
'MM^745.  bo^d  A  king's  ship  at  the  Nore.  Per  Lord  Kenyon  Sf  tot.  Cur. 
If  an  appran-  '^^  impress  an  apprentice  is  an  illegal  act :  and  the  party  im* 
tice  be  impress-  pressed  may  regain  his  liberty  by  appl  vine  for  an  habeas  corpus^ 
ed,  the  master  or  hb  master  may  bring  an  action  for  the  detention  of  his  appren- 
cumottueout  ^^^^  jjjg  ^,.j^  o£  habeas  corpus  being  a  writ  specially  granted 
biu  ^e'lmpraa-  ^X  '^®  legislature  for  the  liberty  of  the  subject,  it  can  lie  granted 
tice  hims^  ^^^Y  ^^  ^^^  instance  of  the  party  detained,  and  not  on  the  appli- 
may.  cation  of  any  other  person.      Lord  Kenyon   observed,  that  he. 

The  Lord  C.J.  remembered  Lord  Mansfield  to  have  said,  that  for  a  long  time  he 
mayissueawar-  ^^g  not  aware  that  he  had  a  power,  as  chief  justice,  to  relieve 
^aram^^eir  ^®  party  by  his  warrant  for  his  discharge,  but  that  he  had  been 
either  on  an  ap-  informed  by  Mr.  JVay^  that  such  a  power  bad  existed  ever  since 
plication  from  the  time  of  Lord  Holt.  Lord  K.  declared,  that  he  should  not 
the  master  or  hesitate  a  moment  to  grant  his  warrant  on  the  present  occasion, 
apprentice.         though  the  writ,  having  been  moved  on  behalf  of  the  master,  and 

not  of  the  party  impressed,  must  be  quashed.  An  apprendce, 
his  lordship  observed,  could  not  even  enter  voluntarily,  for  his  time 
was  his  master'Siproperty.  Lawrence  J.  mentioned  the  case  of  an 
apprentice,  who  had  absconded  from  his  master,  and  inlisted  as  a 
soldier,  but  was  immediately  restored  upon  application  to  the  wai^ 


$  VIII.      9pprentf(e0.  (jCfUmney  Sweepers.)  1^9 

office  by  his  master,  in  consequence  of  the  apprentice  disliking 
his  situation,  and  expressing  a  wish  to  return  to  his  master's  ser- 
vice. Hie  War-office,  however,  though  they  restored  the  appren- 
tice, were  advised  to  indict  him  for  takius  the  bounty.  The 
learned  judge  said,. that  Mr.  J.  BuUcr  had  informed  him  that 
L.  Man^eU  had  frequently  by  his  warrant  discharged  persons  in 
the  situation  of  this  apprentice,  at  the  request  of  their  masters. 
The  power  to  grant  such  a  warrant  was  given  by  a  clause  iusome 
act  or  parliament,  in  the  time  of  //.  7  or  8,  lie  did  not  recollect 
exactly  which. 

VIII.    Poor  Apprentices  bound  to  Chimney  Sxc<:epcrs» 

By  Stat.  28  Geo.  S.  c.  48.  After  the  5th  July  1788  the  church-  28  G.  5.  c.  48. 
wardens  and  overseers  of  the  poor  of  any  parish  or  place,  with  i,}'?.'  '* 
the  conaent  of  two  justices  unaer  their  hands,  may  bind  or  put  p,^^t^^^ 
out  any   boy  of  the  age* of  eight  years  or   upwarda,   who  is 
chargeable  or   whose  parents  are  chargeable  to  the  parish   or 
place  where  they  shall  be ;  or  who  shall  beg  for  alms  ;  or  by  and 
with   the  consent  of  the  parent  of  such  boy,  by  indenture,  ac- 
cording to  the  form  (A)  *  to  be  an  apprentice  to  any  person  using 
the  trade  of  a  chimney-sweepery-  until  such  boy  shall  attain  the  Ag«. 
age  of  sixteen  years.    And  the  age  of  such  apprentice  shall  be  To  be  bound  till 
inserted  in  the  indenture,  taken,  from  a  copy  of  the  register,  ^^• 
(where  the  same  can  be  had)  attested  by  the  minister  without  fee, 
and  written  on  paper  without  stamp  ;  and  where  such  copy  can- 
pot  be  had,  suen  justices  as  fully  as  they  can,  *  shall  inform  them- 
selves of  the  age  of  such  apprentice,  and  the  age  so  inserted, 
in  relation  to  the  continuance  of  his  service,  shall  be  taken  to  be 
his  true  age  without  further  proof. 

5  3.  Such  indenture  shall  be  liable  to  no  more  stamp  duty  than  Stamp, 
is  charged  for  binding  out  other  poor  children. 

§  4.  And  all  indentures,  covenants,  promises,  and  bargains,  Penalty  on  tak- 
to  be  made  or  taken  for  employing  such  apprentice  or  servant  ing  apprentices 
under  the  age  of  eight  years,  shall  be  absolutely  void  in  law  to  "n<^'  ^*t^^ 
all  intents  and  purposes ;  and  every  person  who  shall  take,  em-  ^^?!v^u^ 
ploy,  retain,  or  keep  anjr  such. boy  to  be  employed  in  the  capacity  ^(^  ^^^  ^^ 
of  a  climbing  boy  or  chimney-sweeper,  under  the  age  aforesaid, 
or  contrary  to  the  tenor  and  true  meaning  of  this  act,  shall^  on 
cqpviction,  forfeit  any  sum  not  exceeding  10^.  nor  less  than  61. 
for  every  such  apprentice  or  servant. 

§  5.  The  overseers  of  the  poor  of  9ny  tawnshw  or  village  may  Townthips  and 
execute  all  things  by  this  act  directed  to  be  aone  by  church-  ^iUagei. 
wardens  and  overseers  of  a /Mim^. 

§  6.  And  one  justice  may  hear*  and  determine  all  complaints  Justices  to  de^ 
and  differences  between  masters  and  apprentices  in  this  business,  tennine  difier- 
and  make  orders  therein  in  the  same  manner  as  in  other  cases  ®<^<^^ 
between  masters  and  apprentices. 

§  7.  But  no  such  master  shall  retain,  keep  or  employ  any  more  Not  to  have 
than  six  apprentices  at  the  same  time ;  and  shall  cause  his  name  <nore  than  six 
and  place  or  abode  to  be  put  upon  a  brass  plate  to  be  affixed  in.  <^P>«nticefi  at 
the  front  of  a  leathern  cap,  wluch  such  master  shall  provide  for     ^  ^*"^^  ^°^ 
ea/dk  such  apprentice,  and  which  he  shall  wear  when  out  upon' 
his  du^,  on  pain  of  forfeiting  for  every  such  .apprentice  above 
I  ■  ■^— »^i  ■  ■     ■ ■»  ^        ■        ■    ■■■■     -  ^.  ■  i».  ■»■■ II.    ,     ... 

^    •  9ee  p.  130. 
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28  G.  s.  c.  48.  such  nuHiber,  or  without  having  fiuch  cap,  not  exceeding  10^. 

nor  less  than  5L 
Breach  of  the         §  S^  If  any  such  master  shall  misuse  or  evil  treat  his  apprentice, 
indenture.  or  any.  such  apprentice  shall  have  just  cause  to  complain  of  the 

breach  of  any  of  the  covenants  contained  in  such  indenture, 
such  master,  being  convicted  thereof,  shall  forfeit  not  exceeding 
10^.  nor  }ess  than  5/. 
Boys  not  to  be  ^9.  And  no  such  master  shall  let  out  to  hire  or  lend  by  the 
let  out  *o  ^»J"«'  day  or  otherwise  to  any  other  person  for  the  purpose  of  sweeping 
stoeeu  but  at*  chimneys,  any  such  apprentice ;  nor  shall  cause  him  to  call  the 
certain  times.      Streets  before  seven  m  the  morning,  nor  after  twelve  at  noon, 

between  Michaelmas  and  Lady-day  ;  nor  before  five  in  the  morn- 
ing, nor  after  twelve  at  noon,  between  Lady-day  and  Miehadmas- 
day 9  on  the  like  penalty. 
Penalties  how         §  10.  11.  All  penalties  and  forfeitures  by  this  act  imposed,  and 
*®  ^?J®^»ed  and  all  costs  and  charges  to  be  allowed  and*  ordered,  may  be  recovered 
applied.  Qjj.  conviction  of  the  offender  before  one  justice,  by  confession, 

or  oath  of  one  witness,  and  levied  by  distress,  and  shall  be  paid, 

one  half  to  the  informer,  and  the  other  half  to  the  overseer  of  the 

parish  or  place  where  the  master  shall  inhabit ;  and  in  case  suffi* 

cient  distress  cannot  be  found,  and -such  penalties  and  costs  shall 

not  be  forthwith  paid,  such  justice  shall  commit  such  offender  to 

the  gaol  or  house  of  correction,  where  the  offence  is  committed 

or  order  made  for  any  time  not  exceeding  three  months,  unless 

such  penalty  and  costs  be  sooner  paid. 

Warrant  of  dis.       ^12.  But  nx>  warrant  of  distress  shall  be  issued  for  levying  any 

?®^<^*  *?  ^     penalty  or  costs  until  six  days  after  the  offender  is  convicted,  and 

dayrafter  a"*   *^  order  made  and  served  upon  him  for  payment  thereof. 

convict^.  ^         ^  13.  No  distress  shall  be   deemed  unlawful  nor  the  party 

Bistressnotun-  making  the  same  a  trespasser  for  want  of  form  in  the  procefd^ 

lawful  for  want  ings,  nor  shall  the  party  distraining  be  deemed  a  trespasser  ab 

of  form.  initiop  on  acpount  of  any  irregularity  which  may  afterwards  be 

done  by  the  party  distraining. 
Appeal.  §16*  Any  person  who  snail  think  himself  aggrieved  may  ap- 

peal to  the  next  general  or  quarter  sessions  of  the  peace,  having 
first  entered  into  a  recognizimce,  with  sufficient  surety  before 
such  Justice,  to  prosecute  and  abide  by  the  order  that  shall  be 
made  on  auch  appeal ;  and  also  giving  to  the  justice,  by  whose  act 
such  person  shall  think  himself  aggrieved,  notice  in  wnting  of  his 
intention  to  appeal,  and  the  matter  thereof,  within  six  days  after 
the  cause  of  complaint  shall  have  arisen. 

A.     Form  of  the  Indenture. 

TUIS  INDENTURE^  made  He day  of /// 

the year  of  the  reign  of,  S^c,  .■  and  in  the  year  of 

oUr  Lord BETWEEN  A.B.  and  A.  C.  churchtoardens 

and  overseers  of  the  poor  of  the  parish  of        '  [or  jE.  F.  the 

father  or  next  friena  of  the  boy]  of  the  one  part;  and  A.M.  of 

the  parish  of        in  the  courUy  of  chimney  stjoeeper, 

of  the  other  part ;  WITNESSEfHy  that  the  said  churchwardens 
and  overseers  of  the  poor  [or  the  said  E.  F,"}  by  and  xoith  the 
.  consent  and  approbation  of  G.  I.  and  H,  I.  ttoo  of  his  majesty  s 
justices  of  the  peace  acting  in  and  for  the  ■  ■  —  of  ' 
signified  as  here  underwritten^  have  putf  bounds  and  by  these  pre- 
sente  do  put  and  bind  A*  P«  a  poor  boy  of  the  saidpartsh,  being  of 
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ike  age  of  M^rs,  to  be  oppf-enHce  to  the  said  A.M.  he  Form  of  In- 

being  hia^nty  seeondy  [or  as  the  case  may  be]  apprentice  to  learn  denture. 
the  iradty  businesSy  art  and  mystery  of  a  chimne^'Stvceper,  and 
nitk  him  to  dtoell,  remain^  ana  serve  Jrom  the  day  of  the  date  of 

these  preseniSy  Jbr and  during  the  term  of yearSyfrom  hence 

next  enauingyJMy  to  he  complete  and  endedy  during  all  which  time 
he  the  said  A.  P.  his  said  master  JhiihfuUy  shall  serve  and  obeyy 
his  secrets  keepy  and  his  latoful  commands  every  tohere  gladly  do 
and  perform ;  he  shall  not  naunt  alehouses  or  gaming-houses,  nor 
absent  himself  Jrom  the  service  of  his  said  master  day  or  nighty 
vcithcfot  his  Xeave,  but  in  all  things  as  a  faithful  apprentice  sknU 
behave  himself  tovmrds  his .  said  master  and  all  his  during  Ike 
said  term  :  And  the  said  A.  M.  in  consideration,  of  the  good  toill 
tohich  he  hath  and  beareth  totoards  the  said  apprentice,  and  bf 
the  faithful  service  so  to  be  performed  by  himy  doth  hereby  core" 
nant,  promise,  and  agree  with  the  said  churchwardens  and  over* 
seers  of  the  poor,  [or  the  said  E.F,']  that  he  the  said  A.  M. 
his  said  apprentice,  in  the  art  and  mystery  of  a  chimney  sweeper, 
which  he  now  vseth,  shall  and  will  teach  and  instruct  or  cause 
to  be  taught  aful  instructedy  in  the  best  manner  that  he  cany  and 
shall  ana  will  provide  and  allow  unto  the  said  apprentice,  during 
all  the  said  term  competent  and  sufficient  meaty  drinky  washing, 
lodging,  apparel,  and  all  other  things  necessary  Jbr  the  said  ap» 
prentice :  And  that  the  said  A.M.  his  executors  y  administrators, 
or  assigns,  shall  not  nor  will  assign  oner  this  present  indenture, 
or  the  apprentice  to  be  bound  thereby,  toithout  the  consent  and 
approbation,  in  writing,  of  two  or  more  such  justices  of  the  peace, 
to  be  signified  according  to  thejorm  of  the  approbation  here  under* 
written.  AND  WHEREAS,  Jrom  the  nature  of  the  fmsiness 
or  employment  of  a  chimney  sweeper,  it  is  necessary  for  the 
boys,  employed  in  climbing,  to  have  a  dress  particularly  suited  to 
that  purpose,  which  dress  is  only  ft  for  that  part  of  the  oc- 
cupation, the  said  A.  M.  doth  hereby  also  covenant,  promise,  and 
agree  to  and  with  the  said  churchwardens  and  overseers  of  the 
poor,  [or  the  said  E,  F.'}  to  fnd  and  allow  such  suitable  dress 
for  the  said  apprenticCy  as  qfien  as  need  or  occasion  shall  be  and 
require,  and  prcfoidefor  and  deliver  to  the  said  apprenticey  once 
in  every  year  at  leasty  during  the  term  qfbresaidy  over  and  above 
the  said  dress  proper  for  cUmbingy  one  whole  and  complete  suit  • 
of  clothing,  with  suitable  lineny  stockingSy  hatSy  and  shoes :  AND 
FURTHER,  that  the  said  A.  M.  shall  and  wiU,  at  least  once  in 
every  week,  cause  the  iaid  apprentice  to  be  thoroughly  washed  and 
deansedfrom  soot  and  dirt,  and  shall  and  will  require  the  said 
apprentice  to  attend  the  public  worship  of  God  on  the  Sabbath 
daVf  and  permit  and  aUow  him  to  receive  the  benefit  of  any 
other  religious  instruction ;  and  that  the  said  apprentice  shall  not 
wear  his  sweeping  dress  on  that  day  .*  And  that  the  said  A.  M. 
shall  noiy  nor  wtll  compel  or  oblige  the  said  apprefitice  to  call 
the  streets,  or  any  other  places,  btfore  seven  of  the  clock  in  the 
morning,  nor  qfier  twelve  of  the  clock  at  noon,  betvoetn  MiehiEiel- 
mas  and  Lady-day,  nor  hef ore  five  of  the  clock  in.  the  morning, 
nor  qfier  twelve  of  the  clock  at  noon,  between  Lady-day  and 
Michaelmas:  And  that  the  said  A»M.  shall  not; nor  Ml  at  any 
time  during  the  said  term,  let  out  his  said  apprentice  for  hire  fy 
the  day^  nsght,  or  otherwise^'  to  any  dtber  person  or  persohs  ex^ 
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Form  of  In-      erasing  or  using  the  said  trader  nor  shall  he  the  said  A.  M«  or 
dcntun.  any  person  or  persons  ^tAomsoever  bu  his  directianSf  require  or 

force  him  the  said  apprentice  to  cltmb  or  go  up  any  chimney 
tuhich  shall  be  actually  on  Jire^  nor  make  use  of  any  violent  or 
imf>roper  means  to  force  him  to  climb  or  go  up  any  such  chimney  ; 
but  snail  in  all  things  treat  his  said  apprentice  iniih  as  much 
humanity  and  care  as  the  nature  of  the  employment  of  a  chim^ 
ney  sweeper  will  admit  of    IN  WITNESS,  SfC* 

B.  Form  of  approbation  by  justices. 

M^  the  above  named  G.  I.  and  H.  I.  two    of  his    majesty  s 
Justices  of  the  peace  acting  in  and  for  the  coun^  of  » 

having  inspected  and  examinea  the  above  named  A.  P.  do  hereby 
coTise^t  to  and  approve  of  his  being  bound  [or  assigned  over]  as 
an  apprentice  to  the  above  named  A.  M*  according  to,  the  term  and 
stipulations  expressed  in  the  abovC'Written  indenture. 

IX.    Assigning  Apprentices.  (M.) 

Tlie  master  assigning,  and  tlie  apprentice  himself  conaeatingy 

will  not  make  him  an  apprentice  to  the  assignee  withiir  the 

^tli  of  El* ;  but  by  the  custom  of  London,  he  may  be  turned 

over  to  anotlier.  J)alt.  c.58.  p.  US.  Rex  v.  Channel^  1  Bott.57S. 

*j  s.  c,  Atu  c.  6.       ^^^  ^  assignment  to  the  sea  service  is  good  by  act  of  pariia* 

§  6.  ment,  as  is  before  mentioned. 

Rex  V.  Barnes t  3  Geo,  1.  1  Str.  48.  Order  returned  on  a 
certiorari;  it  was  resolved  by  sessions,  where  a  person  was  bound 
an  apprentice  to  Barnes  by  the  parish  officers,  and  Barnes  had 
assigned  him  to  anotlier^  that  the  assignment  was  void,  and  they 
directed  Barnes  to  take  his  apprentice  again.  But  by  the  Court 
.^The  sessions  had  no  power  to  judge  of  the  validity  of  a  deed, 
or  to  hinder  a  man  from  assigning  his  apprentice.  The  covenant 
to  provide  for  him  is  well  performed,  if  the  person  to  whom  he  is 
bound  assign  him  to  another  to  provide  for  him.  Wherefore  the 
order,  was  quashed. 

For  the  jurisdiction  of  the  justices  extends  no  farther  than  to 
compel  the  master  to  take  care  of  his  awrentice ;  but  in  what 
manner  he  does  it,  whetlier  in  his  own  house  or  otherwise,  is 
«  nothing  to  them.  But  if  the  assignee  of  the  apprentice  doth  not 
provide  for  him,  the  first  master  may  be  compelled  to  do  it,  and 
he  may  take  his  remedy  over.     S,  C.  l^Sess.  Cos*  1 10. 

An  indenture  x>f  apprenticeship,  however,  is  not  assienaUe  by 
law  or  equity,  unless  indeed  it  be  by  custom ;  because  Uie  person 
of  a  man  is  not  strictly  or  legally  assignable.  Baxter  v.  Burfidd, 
2  Sir.  1266.  1  Bott.  581 .  Rex  v.  East  Bridgeford,  Burr.  S.  C  185. 
1  Bott.  581. 

But  though  indentures  of  apprenticeship  be  not  assignable  to 
strict  law,  yet  for  the  purposes  of  gaining  a  settlement  at  least, 
such  assignment  is  not  void,  but  voidable  only,  and^  amounta  to  a 
contract  between  the  two  masters;  so  that  it  is  good  by  way  of 
covenant,  but  not  as  an  assignment  to  pass  an  interest ;  like  the 
case  of  assigning  a  bond,  which,  though  it  be  not  assignable  in 
.point  jof  interest,  yet  it  is  a  covenant  that  the  assignee  shall 
receive  the.  mooi^y  to  his  own  use.  Caister  v.  Ee^es^  1  Ijd. 
ttMwm.  683.  1  BoU.  580. 

And  fiud)  assigaueat  requires  a  stamp ;  for  it  is  not  within  the 
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exetasgl&ofn  of  33  Geo.  3.  c,  58.  §  4.  which  dearly  refera  t9  the 
case  of  a  hiring^    Rex  t.  St.  Paufs,  Betifbrd,  6  T.  R.  45^ 

X.    Differences  between  the  Masler  and  Apprentice. 

A  masler  may  by  law  cmrect  apd  chastise  his  apprentice  for  Master  may 
neglect  or  other  misbehaviour,  so  it  be.  done  with  moderation;  chastise h» 
though  it  doth  not  seem  to  be  lawful  for  th^  master  or  mistress  to  apprentioe. 
beat  aoy  other  serrant  of  full  age.    Laikb.  V2H.  \  Bhc.  Com.  ^28. 

The  master  may  not  of  his  own  accord  discharge  his  appren*  whether  the 
tice,  but  if  they  cannot  agree,  they  may  proceed  in  one  ot  these  ma&tcr  himself. 
two  ways,  either  upon  the  statute  of  the  5  El.  c.  4*  or  upon  the  can  discharge 

StatQte  of  20  Geo.  2.  C.  19.  '^^  apprenUce. 

By  Stat.  5  Eliz.  e.  4.  §  35.    'f  If  any  such  master  shall  misuse  or  5  El.  c.  4.  §35. 
evil  imtrtatkis  ajjprentice^  €fr  the  said  apprentice  shall  have  any  Just  Dxffb«noes  be- 
cause  to  complain^  or  the  apprentice  do  not  his  duty  to  his  master^  ^^^^a^IJ^!^ 
then  the  said  master  or  apprentice  being  aggrieved^  and  having  cause  ^"^    •pptwa- 
to  eompiaim,  shall  repair  unto  one  justice  of  peace  loithin  (N.  O.')  Hearing  by  one 
the  said  amnty^  or  to  the  mayor  or  other  head  officer  of  the  city^  justice. 
tincn  corporate^  market  tenon  or  other  place  where  the  said  master 
dweSetkf  who  shall  by  his  wisdom  and  discretion  take  such .  order 
and  direction  between  the  said  master  and  his  apprentice ^  as  the 
t^ty  of  the  cause  shall  rehire ;  and  if  for  want  <fgood  conformity  On  not  agrec- 
i«  tie  said  mastery  the  satd  justice  ^ peace  or  the  said  mayor  or  faig». 
iither  head  officer  cannot  compound  and  agree  the  matter  between  him 
and  his  apprentiee^  ^ken  the  said  justice^  or  the  said  mayor  or  other 
head  qficery  shaU  take  bond  of  the  said  master  to  appear  at  the  next 
sessions  then  to  be  holden  in  the  said  county^  or  within  the  said  city^ 
town  corporate,  or  -market  town^  to  be  be/ore'the  justices  of  the  sasd 
county f  or  the  mayor  or  head  officer  of  the  said  town  corporate  or 
market-  town^  if  tike'  said  master  dwell  within  any  such ;  and  upon 
Ids  appearance  and  hearing  of  the  matter  before  the  said  justices  ^  or- 
the  said  mayor  or  other  head  officer ^  if  it  be  thought  meet  unto  theme 
to  discharge  the  said  apprentice  of  his  apprenticenoody  that  then  the 
said  justices^  or  four  of  them  at  the  least,  whereof  one  to  be  of  the  Xd  heartKa 
Quorum ;  or  the  said  mayor  or  other  head  officer,  with  the  asicnt  of  mattee  at  lea- 
three  other  of  his  brethren^  or  men  of  best  reputation  within  the  safd  mods  before  four 
citvy  town  corporate  or  market  town,  shall  have  power  by  authority  J«ft*c«**Jf««t« 
k^€of.  in  x^^m  under  their  kJnd*  and  seaU,io  prLunce  <Ji  ^^l^^TL^ 
dedaret  that  they  nave  discharged  the  said  apprentice  of  his  appren^  prentice^ 
tieehood,  and  the  cause  thereof;  and  the  saut  writing  so  being  made 
and  enrolled  by  the  clerk  of  die  peace  or  tofwn  derk,  amongst  the  re- 
cords  that  he  keepeth,  shall  be  a  sufficient  discharge  for  the  said  ap- 
prentice  agoing  4is  master,  his  executors  and  administrators ;  the 
indenture  of  the  said  apprenticehood,  or  any  law  or  custom  to  the 
contrary  natwHhstanding.    And  if  the  default  shall  be  found  to  be  or  msy  comet 
in  the  apprentice,  then  the  saidjusticeSf.  or  the  said  mayor  or  other  him. 
head  qfieerf  with  the  assistance  aforesaid,  shall  came  such  due  cor- 
rectiam  andpunishment  to  be  ministered  unto  himi  as  by  their  wisdom^ 
and  discrettons  shall  be  thought  meet  J* 

If  any  such  master.']  It  is  now  established  (whatever  doubts  may 
fbnnerly  have  been  entertained)  that  this  statute,  which  gives  the 
power  of  discharging^  extends  to  all  manner  of  af^prentices,  and 
IS  IMC  confined  to  the  trades  only  which  are  mentioned.  Rex  v.. 
CMIMovns,  2  Lord  Raym.  1410. 1  Str.  663.  Et  vide  Mr.  SerjeauL 
Wmkm'e  mA€(9)  to  tiawkesworth  v.  HiOary,  1  Sound.  316. 
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Causes  of  dis-         ShaU  misuse  or  evil  inireat  his  apprentice.']  Ah  apprentice  to  a 
charge.  surgeon  was  sent  by  his  master  to  the  East  Indies :  It  was  adjudged 

that  the  master  cannot  compel  his  apprentice  to  go  beyond  the 
sea,  except  the  raastef  go  with  him ;  but  he  may  send  him  to  any 
part  of  England,     Coventry  v.  IVindally  Brownl.  67-  1  Bott.  569. 

But  Otherwise,  if  if  be  expressly  agreed,  or  the  nature  of  the 
apprenticeship  doth  import  it ;  as  if  the  master  be  a  merchant  ad- 
venturer, or  sailor.     Hob.  IS^.  S.C. 

'  Evil  intreat.]  Neglect  on  the  part  of  tlie  master  to  instruct  his 
apprentice  in  the  mysteries  of  that  trade,  which  he  was  bound  to 
him  to  learn,  is  a  sufficient  cause  of  discharge.     Rex  v.  Amies, 

1  Bott.51^. 

An  apprentice  was  discharged,  the  master  having  used  him  un- 
kindly, and  refusing  to  provide  for  and  entertain  him :  But  by  the 
Court,  this  is  not  a  good  ground  for  the  discharge ;  for  there  is  a 
power  to  oblige  the  master  to  receive  and  entertain- the  appren- 
tice ;   and  using  him  unkindly  is  too  loose.       Rex  v.  Eaiman,. 

2  Sir.  1014.  1  BoH.  575.  S.C. 

Sickness.  Or  the  apprentice  do  not  his  duty  to  his  master."]    An  order  re- 

citing that  Joseph  Higgen  was  bound  out  by  indenture,  as  the 
statute  requires,  to  John  Parks,  and  being  lame  and  having  the 
kind's  evil,  and  in  the  opinion  of  surgeons  incurable,  tlierefore  the 
justices  discharged  the  master  from  his  apprentice.  It  was  moved 
to  confirm  the  order,  because  the  master  cannot  now  have  the  end 
of  the  binding,  which  was  the  service  of  his  apprentice.  But  the 
order  was  quashed  by  the  Court ;  for  the  master  takes  the  appren- 
tice for  better  and  worse,  and  is  to  provide  for  him  in  sickness  and 
in  health.    Rex  v.  Hales  Owen,  1  Str.  99.  1  Bott.  572.  S.  C. 

Idiotcy.  However,  where  a  boy  was  put  apprentice,  and  afler  three  years' 

service  he  plainly  appeared  to  be  an  idiot,  incapable  of  learning  his 
trade,  this  defect  was  holden  to  be  good  cause  of  discharge.  Anon. 
1  Boit.  570. 
Anon.  Shall  repair  unto  one  Justice.]    It  was  doubted  jper  Holt  C.  J* 

1  8alk.  67.        whether  the  sessions  had  an  original  jurisdiction  to  discharge  an 

£ft>prentioe  without  a  previous  application  to  a  single  justice^  but 
this  point  is  established  in  the  following  cases. 

The  sessions  •A^'  ^^  Johnson,  1  Salk.  68.     Exception  was  taken  to  an  order 

iiaveao  ordinal  for  discharging  an  apprentice,  that  the  complaint  was  made  ori- 

jurudiction.        ginally  at  sessions,  without  any  previous  application  to  a  single  jus- 

^ce  out  of  sessions :  HoU  C.  J.  delivered  the  opinion  of  the  Court, 
That  the  order  was  good ;  if  it  had  been  a  new  question,  be  should 
have  held  that  the  prior  application  to  some  justice  out  of  sessions 
was  necessary ;  but  after  so  many  orders^affirmed  in  this  Court, 
which  have  been  otherwise,  it  is  too  late  to. unsettle  that  now. 

Rox  ▼.  Gill.  So  also  in  the  case  of  R.  v.  Gill,  1  Str.  14S.  it  was  said  bv.  the 

1  Str.  143.         Court  —  It  hath  been  so  often  resolved  that  the  sessions  bath  an 

original  jurisdiction,  that  we  wil]  not  suffer  it  now  to  be.  made  a 
question,  though  it  might  be  doubtful  upon  the  statute. itself. 
Rex  ▼.  i)aTie,       And  in  Rex  v.  Davie,  9.  Str.  704'.     The  Court  agreed,  that  it 

2  Str.  704.         is  a  point  not  now  to  be  disputed,    that  the  sessions  hath  an 

original  jurisdiction  to  discharge  apprentices.  And  L.  Hardwicke 
Cas.  Temp.  C.  J.. in  the  case  of  .Ar^lis  and  Heasman,  held  this  detenniaation 
H«rdw.  101.     jbojbe  right :  for  the  application  which  the  act  directs  to  be  made  to 

a  private  juatice  seems  to  jnean  only  to  arbitrate  and  accommodate 
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the  dilute.  The  statute  lays,  if -he  caoDot  compound  the  matter, 
he  is  to  take  bond  for  the  parties*  appearance  at  the  sessions,  so 
that  thej  are  not  to  take  it  by  appeal. 

This  authority,  however,  must  be  exercised  at  a  general  ses- 
sions.   2  Skim  98.    1  Bait.  570. 

Or  to  ike  mayor  or  other  head. officer.']  Rex  v.  CoUingbume, 
1  Sir.  663.  An  order  of  sessions  was  made  at  Hicks' s  Hall  for 
the  discharge  of  an  apprentice  to  a  freeman  of  the  city  of  London, 
and  who  was  bound  and  inroUed  there.  And  the  order  being 
removed  into  the  K.  B.  the  question  was,  Whether  the  court  of 
sessions  at  Hicks's  Hall  hath  any  jurisdiction  to  discharge  an 
apprentice  to  a  freeman  of  London  (especially  as  there  is  a  saving  in 
the  act,  of  the  custom  of  the  city  oi  London)  ?  or  whether  he  ought 
not  to  be  discharged  by  the  mayor's  court  only  ?  It  appeared  that^he 
apprentice  lived  with  his  master  out  of  the  city  of  London^  and 
within  the  jurisdiction  of  the  justices  of  Middlesex.  To  this  ex- 
ception it  was  answered,  that  the  statute  doth  not  regard  where 
the  binding  or  inrolling  is,  but  gives  the  jurisdiction  expressly  to 
the  justices  where  the  master  lives  ;  and  if  this  did  not  belone  to 
the  justices  of  Middlesex,  where  the  master  lives,  there  would  be 
a  miure  of  justice :  for  neither  the  chamberlain,  nor  any  other 
city  magistrate,  has  power  to  compel  the  master's  appearance 
before  them.  The  Court  affirmed  the  order  of  discharge,  and  said 
they  would  not  take  away  the  jurisdiction  of  the  mayor  s  court, 
but  only  give  a  concurrent  jurisdiction  to  the  justices  for  the 
county.  And  it  would  be  very  inconvenient  to  have  apprentices 
to  a  freenaan  of  London,  who  are  bound  there,  and  who  live  in 
distant  counties,  obliged  to  come  up  to  the  mayor's  court  to  ^et 
themselves  discharged :  And  the  words  of  the  statute  are  very  plain  ;  . 
for  they  give  the  jurisdiction  to  the  justices  tohereihe  master  dwelleth. 

Who  shall  by  his  wisdom  and  discretion  take  such  order  and  Adiscbaii^of 
direction    between  the  master  and  his  apprentice  as  the  equity  of  ^''f  »pp»«niice- 
the  case  shall  require."]     Hereupon   tlie  justice,  if  he  see  cause,  ''^'L^Lt^"^!^. 
may,  by  consent  of  the  master,  discharge  the  apprentice  from  his  °^"        ^ 
apprenticeship :  but  this  must  not  be  by  a  verbal  discharge ;  for 
the  apprentice  being  bound  by  deed,  cannot  be  discharged  but  by 
deedf  that  is,  by  order  under  the  hand  and  seal  of  the  justice. 
DaU.  c.  58.  p.  141.    6  Mod.  182.    2  Ld.  Raym.  1117. 

If  for  xnant  of  good  conformity  in  the  ^naster.']  If  the  master 
be  dissatisfied,  be -may  have  the  matter  transferred  to  the  sessions : 
but  the  like  option  is  not  given  to  the  apprentice. 

On  his  appeara?ice.2  W.  Ditton*s  case,  2  Salk.  490.  It  was  Ditton*s  cue, 
moved  to  quash  an  order  made  for  the  discharge  of  an  apprentice,  s  Salk.  49a 
The  question  arose  upon  the  clause  of  the  statute  which  directs 
that  upcm  appearance  of  the  master,  the  apprentice  may  be  dis- 
charged by  four  justices,  afler  one  justice  out  of  sessions  hath 
endeavoured  to  compose  the  matter  in  difference.  And  in  this 
case  it  was  objected  that  Ditton  the  master  was  bound  over  to 
appear,  and  did  not ;  and  the  justices  have  biit  a  limited  juris- 
diction, and  it  is  expressly  directed  by  the  act  that  the  discbarge 
is  to  be  made  on  the  appearance  of  the  master ;  besides,  there  is 
another  remedy,  to  proceed  on  the  recognizance  which  is  forfeited 
bv.not  appearing.  By  the  Court  —  The  act  must  have  a  reason- 
able coDBtruction,  so  aa  not  to  permit  the  master  to  take  advantage 
ef  hiaow:nobsttxiacy ;  and  it  would  be  verjr  hard  that,  supposing 

K  4  • 
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the  master  is  profligate,  and  runs  away,  the' apprentice  shall  never 
be  discharged. 

An  order  of  sessions  for  discharging  an  apprentice  was  quashed^ 
because  it  did  not  set  forth  that  thp  master  was  summoned,  or  that 
he  appeared.  Rex  v.  Gilli  1  Sir.  143.  Res  v.  Eeisman,  2  Sir* 
1013.  S.  P. 

Inrolled  by  the  clerk  of  the  peace."]  The  order  of  discharge 
was  not  inrolled  ;*and  by  the  court  for  that  reason  held  ill.  Rex 
V.  Hales  Oioen,  1  Str,  99. 

Shall  be  a  sufficient  discharge  for  the   apprentice   against  his 
masterJ]     But  as  the  justices  may  discharge  the  apprentice  from 
his  master  for  ill  usage ;  so  also  they  may  discharge  the  master 
from  the  apprentice,  for  evil  and  disorderly  behaviour  in  the  ap- 
prentice.    Hawkestvorth  v.  HUlarr/f  1  Saund.  315. 
Money  mav  be         Discharge.]     Rex  v.  Johnsotty    1    Salk.  68.     Exception    was 
ordered  by  jus-    taken  to  an  or^er  for  discharging  an  apprentice  that  the  justices 
tices  to  be  re-      had  ordered  money  to  be  returned :  but  by  the  court,  the  order 
turned.  jg  good.     And  Holt  C.  J.  said  he  never  doubted  of  that  matter, 

for  it  is  a  power  consequential  upon  their  jurisdiction  to  discharge. 
The  contrary  was  held  in  Rex  v.  Vandeleer,  1  Slra.  69. 

Nevertheless,  this  doctrine  of  refunding  seemeth  now  to  be 
established,  as  founded  on  great  reason,  though  not  expressly 
mentioned  in  the  act ;  for  the  justices  being  authorized  to  discharge 
according  to  their  discretdonSf  when  the  end  of  the  apprenticeship 
cannot  be  attained  with  one  person,  it  is  but  justice  that  the  master 
should  return  part  of  the  money  he  has  received  with  his  an- 

Srentice,  to  place  him  out  with  a  new  master.  4  Bac,  A6n  tit. 
faster  and  Servant,  p.  566.  567. 
And  in  the  case  of  Rex  v.  Amies,  it  was  holden  that  an  order 
for  the  master  to  return  moiiey  is  good,  though  it  be  not  averred 
that  he  had  any  with  the  apprentice ;  for  the  order  being  to  return 
money  is  a  necessary  proof  of  the  receipt  of  it ;  and  the  justices 
in  their  orders  are  not  obliged  to  set  forth  all  the  steps  they 
take  in  their  proceedings,  there  being  nothing  in  the  act  which 
makes  it  necessary  ;  and  there  is  a  known  and  established  distinc- 
tion between  orders  and  convictions.  Rex  v.  Amiesp  4  Bac.  Abr. 
561.  2  Barnard.  244.  296.  1  Bott.  574.  Et  vide  1  Saund. 
313.  (a)  n.  (3). 
£x  parte  ^^  chancery,  Jan.  22.  1745,  Ex  parte  Sandhy.     The  petitioner 

Sondby.  on  the  10th  of  Jan.  1744,  was  put  apprentice  to  Wardy  a  bookseller 

1  Atk.  149.  at  Yorky  and  the  sum  of  80/.  was  given  with  him  as  an  apprentice 
Masur  oran  f^^  seven  years.  In  July  following,  a  commission  of  banKrunt  was 
^linff^bad^  taken  out  against  Ward ;  and  he  being  declared  a  baoKrupt, 
j^p^  ^        '     assignees  were  chosen,  who  sold  off  the  bankrupt's  eflects,  and  ne 

is  now  the  supervisor  of  the  press  to  the  purchaser,  and  oecomes 
incapable  of  performing  his  part  of  the  contract,  nor  is  the 
petitioner  able  to  raise  any  money  to  put  him  out  an  apprehtice  to 
another  master,  and  the  commission  being  a  recent  one,  probably 
no  dividend  may  be  made  in  a  year,  or  a  year  and  a  half;  so  that 
all  this  time  will  be  lost  to  the  petitioner.  Upon  th^e  circum* 
stances  the  petitioner  prayed  that,  on  deducting  10/.  out  of  the  80/. 
for  his  board  with  the  bankrupt  during  the  six  months  he  lived 
with  him,  the  assignees  should  bd  ordered  to  pay  him  the  sum  of 
70{.  out  of  the  effects  of  the  bankrupt  alr^idy  come  to  their  hands, 
and  not  dbh'ge  him  tB  prove  it  as  a  debt  under  the  commiaaioti. 
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The  lord  chancellor  Hardtoick^wBS  at  first  doubtful,  and  seemed 
iDcliDed  to  grant  the  petition,  but  on  ordering  search  to  be  made 
for  precedents,  and  several  being  produced  wherein  it  was  directed 
that  i^iprentices  should  come  in  as  creditors  only,  after  deducting 
for  the  time  they  lived  with  the  bankrupt,  upon  the  remaining  sum> 
it  #88  ordered  accordingly  in  this  case,  and  that  the*  petitioner 
shodd  be  admitted  a  creditor  for  W.  only. 

The  plaintiiT  was  bound  apprentice  to  the  defendant,  with  9G0t.  Hile  v.  Webb, 
premium.     About  a  year  after,  the  mother  wished  to  have  him  T.  S6  G.  3. 
(lischai^ed ;  which  being  consented  to,  and  it  being  necessary  the  %^^'n^l^y 
same  authority  should  discharge  which  bound  him,  they    went  jr^  aTtturn  Jt 
before  the  chamberlain,  where  an  eisd  was  put  to  the  contract.  „|  apprentio* 
The  bill  prayed  a  return  of  pmrt  of  the  premmm  ;  but  Sir  Uotfd  fee. 
Kenyon,  MatUr  vf  fheroilt^  dismissed  the  bill.    Suppose  the  ms- 
charge  had  been  in  aonsequence  of  gross  misconduct,  and  the 
master  had  agreed  to  the  dissolution,  it  would  be  a  forfeiture  of 
the  premium. 

^iuM  cause  due  correciion  and  punishment  to  be  admtnUtered.'] 
This  being  left  indefinite,  it  seemeth  most  apposite  that  the  justices 
commit  the  apprentice  to  the  house  of  correction  for  a  time  to  be 
kept  to  hard  labour,  or  otherwise  corrected  as  the  nature  of  the 
oflence  may  require. 

This  clause,  however,  does  not  restrain,  but  enlarges  the  power 
of  magistrates  (over  apprentices)  beyond  the  ^ower  given  them 
over  the  roasters ;  and  the  magistrates  may  inflict  corporal  punish- 
ment, or  discharge  an  apprentice  at  their  discretion.  Havokes^ 
toorth  V.  Hillary y  1  Saund,  316. 

By  Stat.  90  Geo.  2.  c.  19.  §  3.     It  is  enacted,  <<  That  it  shall  20  O.  s.  c.  19. 
and  may  be  lawful,  to  and  for  any  two  or  more  such  justices  (a),  $  s, 
upon  any  complaint  (Q)  or  application  by  any  apprentice,  put  out  ^  compUiiit 
by  the  parish,  or  any  other  apprentice,  upon  whose  binding  out  ^^^^^wmTto^" 
no  larger  sum  than  five  pounds  of  lawful  British  money  was  paid,  more  than  5£. 
touching  or  concerning  any  misusage,  refusal  of  necessary  pro-  was  paid,  jui- 
vision,  cruelty,  or  other  ill  treatment  of  or  toward  such  apprentice,  tices  to  summon 
by  his  or  her  master  or  mistress,  to  summon  (R)  such  master  or  mM*"**  &^ 
mistress  to  appear  before  such  justices  at  a  reasonable  time  to  be 
named  in  such  summons ;  and  such  justices  shall  and  may  examine 
into  the  matter  of  such  complaint ;  and  upon  proof  thereof  made, 
upon  oath  to  their  satisfaction  (whether  the  master  or  mistress  be 
present,  or  not,  if  service  of  the  summons  be  also  upon  oath 
proved,)  the  said  justices  may  discharge  (S)  such  apprentice,  by 
wsrrant  or  certificate  under  their  hands  and  seals;  for  which 
warrant  or  certificate  no  fees  shall  be  paid.*' 

And  by  stat.  32  Geo*  3.  e.67.  §l\*    Where  any  parish  ap-  ^j G.  5.  c.  57, 
prentice  shall  be  so  discharged,  such  two  justices  may  order  (Q)  §11.' 
SQch  master  or  mistress,  to  deliver  up  to  such  apprentice  his  or  Orto  to  bs 
her  clothes  and  wearing  apparel,  and  also  to  pay  to  the  church-  ^^jf*^*^  *** 
Wardens  or  overseers  of  the  parish  or  place,  to  which  such  ap-  of^mah°rt^ 
prentice  shall  belong,  some  or  one  of  them,  any  sura  not  exceeding  pg^SS^, 
1(V.  to  be  applied  by  them,  some  or  one  of  them^  under  the  order 
of  such  justices,  for  the  again  binding  out  such  af«prentice  so  dis- 
charged, or  otherwise,  for  his  or  her  benefit,  as  to  such  justices 

■    I    I    ■   I..     .  ■        -  -      .-  '1    ■     ■  ■  1 1. 1  ■  ■ 

% 

(a)  t  e.  "  Justices  of  the  peace  of  the  county,  riding,  city,  liberty,  t6wa 
'c^tpome,  or  place,  where  such  master  or  mistress  shdl  iDhifait" 
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CosUof  Pro- 
secution. 


Moiety  to  be 
|/aid  by  the 
(OUDty. 


Appeal. 
N.  ,B.  The  war- 
rant  of  distress 
is  not  to  issue 
till  after  the 
next  general  or 
quarter  sessions 
if  the  person  or- 
dered to  pay 
shall,  within 
aeren  days  after 
notice  of  the 
order,  gire  no- 
tice to  the 
churchwardens 
and  orerseers  of 
such  intended 
Appeal. 


If  the  party 
giving  notice 
does  not  appear 
to  support  his 
appeal,  40f.  to 
be  added  to  ex- 
penses of  dis- 
tress.' 

Fine  upon  the 
master  for  ill- 
usage  where  the 
premium  did   , 
not  exc^  102. 
IcanoeiTe  that 
this  applies  only 
where  there  is 
no  order  of  dit- 
cAei^emade. 
XK. 


^hall  seam  meet ;  and  also  to  pfty  any  sum  not  exceeding  5/.  in 
case  such  master  or  mistress  shall  refuse  to  deliver  up  such  clothes 
and  wearing  apparel ;  and  on  his  or  her  refusal  to  pay  the  sum  so 
ordered,  or  either  of  them,  of  any  part  thei:eof,  such  justices  may 
levy  the  same  by  distress,  together  with  the  reasonable  expenses 
of  such  distress.  And  such  justices  may,  if  they  think  fit^  compel 
such  churchwardens  and  oversflsrs,  some  or  one  of  them,  to  enter 
into  a  recognizance  for  the  effectual  prosecution,  by  indictment  (a), 
of  such  master  or  mistress,  for  such  ill  treatment  of  any  such 
apprentice  so  discharged  as  aforesaid;  and  may  also  order  that 
the  costs  and  expenses  of  such  prosecution  shall  be  paid  or 
reimbursed  to  such  perscw  entermg  into  such  recognizance  as 
aforesaid,  one  moiety  thereof  out  of  the  poor  rates  of  the  parish  or 
place  to  which  such  apprentice  shall  belong,  and  the  oUier  moiety 
out  of  the  county  rate  m  which  suck  parish  or  place  shall  lie..  And 
in  case  the  churchwardens  and  overseers  shall  refuse  to  pay  such 
their  moiety,  such  justices  may  levy  the  same  by  distress  on  the 
goods  and  chattels  of  such  churchwardens  and  overseers,  or  any  of 
them,  together  with  the  reasonable  expenses  of  such  distress. 

§  12.  Frovides,  "  That  it  shall  and  may  be  lawful  for  such 
master  or  mistress,  from  whom  any  parish  apprentice  shall  be  dis^ 
charged  under  and  by  virtue  of  the  act,  20  Geo.  2*  to  appeal 
against  the  order  made  for  such  discharge,  and  also  against  any 
such  order  made  fbr  his  or  her  payment  of  any  such  sum  or  sums 
of  money  in  consequence  thereof,  or  for  his  or  her  payment  of  any 
sum  or  sums  of  mone^  in  lieu  of  a  subsequent  binding,  under  and 
by  virtue  of  the  provisions  of  this  act,  to  the  next  general  quarter 
sessions  of  the  peace  of  the  county,  city,  riding,  division,  or  place 
where  such  orders;  any  or  either  of  them  shall  be  made,  and  upon 
such  appeal,  the  said  court  of  general  quarter  sessions  shall  finally 
determine  the  Bame,  and  in  their  discretion  allow  to  all  parties 
their  reasonable  costs ;  and  no  such  distress  for  enforcing  the 
payment  of  any  such  sum  or  sums  of  money  as  are  last  mentioned, 
shall  be  taken  until  afler  the  general  quarter  session  of  the  peace, 
to  be  holden  next  after  any  such  order  as  aforesaid  shall  be  made, 
in  case  the  person  who  is  ordered  to  pay  the  same,  shall,  within 
seven  days  after  notice  given  to  him  or  her  of  such  order  being 
made,  give  notice  to  such  churchwardens  and  overseers  of  the 
poor,  some  or  one  of  them,  of  such  intended  appeal ;  and  in  case 
such  person  shall  fail  to  appear  in  support  of  his  appeal  at 
such  general  quarter  session,  then  the  sum  of  40^.  shall  be  added 
to^the  expenses  of  the  distress  before  directed  to  be  taken,  and 
levied  accordingly/' 

And  \fy  SS  Geo.  3.  c.  55.  Two  justices  at  any  special  or  petty 
sessions,  upon  complaint  upon  oath,  by  or  on  the  behalf  of  any 
parish  apprentice,  or  other  imprentice,  upon  whose  binding  out 
not  more  than  10^  was  paid*  of  any  ill  usage  by  his  or  her  master, 
or  mistress,  .(such  master  or -mistress  having  been  duly  summoned 


(a)  An  indictment  against  a  master  for  not  providing  proper  and  necessary 
food* for  his  apprentice^  whereby  the  apprentice  became  emadatodand  almost 
starved  to  death,  &c.»  must  allege,  that  such  apprentice  was  "  of  tender  years, 
and  under  the  control  and  dominion  of  the  defendant.^*  Aex  t.  Friend .  eand 
W^€t  M*€ter  Sum.  Au.  1801.  reserved  per  Le  Biane  J.  MSS-  C  C  JZ. 
JSear  T.  Eidleyt  Shrewsbwy  Lent  An*  1801,  cer.  Lawrence  J*     ^  Ctm^^esO**. 
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to  appear  and  answer  such  complaint,)  may  impoae,  upon  convic- 
tioD  any  reasonable  fine  not  exceeding  40f.  upon  such  roaster  or 
mistress,  as  a  punishment  for  such  ill  usage;  and  if  not  paid,  may 
by  their  warrant  levy  the  same  by  distress  and  sale  of  the  goods 
offttch  offender,  rendering  to  him  the  overplus  (if  any),  after 
deducting  such  fine  and  the  diarges  of  such  distress  and  sale ;  to 
be  applied  at  the  discretion  of  such  justices  either  to  the  use  of 
the  poor,  or  ^d  and  applied  to  and  for  the  use  and  benefit  of 
loch  qiprentice,  for  or  towards  secompence  or  compensation  for 
theinjiuy  he  may  have  sustained  by  reason  of  such  ill  usage.  And 
if  any  person  shall  be  aggriered  by  the  imposition  of  such  fine,  or  Appeal, 
by  say  ordeir  or  warrant  of  distress  for  levying  the  same,  or  by  the 
judgment  of  the  said  justices,  or  by  any  act  to  be  done  in  the 
ezecotion  of  auch  warrant  of  distress,  such  person  so  aggrieved» 
may  appeal  to  the  next  general  or  quarter  sessions  of  the  peace  to  be 
hdd  for  the  county,  &c.  within  which  such  pnerson  shall  reside,  of 
wbid^  appeal  ten  ^ys  notice  at  least  shall  be  given ;  and  for  want  of 
such  distress,  such  offender  may  be  committed  to  the  house  of 
correction  for  any  time  not  exceeding  ten  days. 

^8.  No  person  acting  under  any  such  warrant  of  distress  shall 
be  deemed  a  trespasser  ab  initio  by  reason  of  any  irregularity  in 
luch  warrant  or  proceedings  thereupon. 

By  Stat.  20  Geo.  2.  c,  19.  f  4.     **  It  shall  and  may  be  latv/ul  to  20  G.  2.  c.  19. 
4ndJor  9ueh  justices,  upon  application  or  complaint  made  ( A  a)  upon  §  4. 
oaih^  by  any  master  or  mistress,  against  any  such  apprentice,  touch*   Complaint  by 
ing  or  concerning  any  misdemeanor,  miscarriage,  or  HI  behaviour,  *•  master, 
in  hit  or  her  service,  to  hear,  examine  and  determine  (B  b)  the  sam^,  JJ^*'^"^  "**"* 
and  to  punish  the  offender  by  commitment  {C  c)  to  the  house  of  cor*  ^^^ 
rection,  there  to  remain  and  be  corrected,  and  held  to  hard  labour  Jbr 
a  reasonable  time,  not  exceeding  one  calendar  month,  or  otherwise  by 
discharging  (D  d)  such  apprentice  in  manner  and  form   before-' 
mentumedT' 

And  by  stat.  32  Geo.  3.  c.  57.  $  IS.  reciting,  that  whereas  by  32  G.5.  c.57« 
^  Geo.  2*  c.  19.  it  is  enacted,  **  That  it  shall  and  may  be  lawful  $  ^^^ 
to  and  for  two  justices,  upon  application  or  complaint  made  upon  ^^^^^!?t 
oath  by  any  master  or  mistress  against  any  parish  apprentice,  ^^  beb^ioiir''^ 
touching  or  concerning  any  misdemeanor,  miscarriage,  or  ilKbe-  under  20  G.  ?. 
haviottr  of  such  apprentice,  to  hear  and  determine  the  same,  and  c  19.  §  4.  may 
pmiish  the  offender  in  such  manner  as  is  therein  mentioned,  or  he  committed 
otherwise  to  discharge  such  apprentice  from  his  apprenticeship,  ^^j!i!^|!l!***  ^' 
and  it  is  expedient  to  prevent  the  expectation  of  such  discharge 
being  an  inducement  to  such  ill-behaviour  on  the  part  of  the  ap- 
prentice ;"  it  is  enacted,  ''  That  in  all  cases  where  any  parish 
apprentice  shall  be  discharsed  by  two  justices,  under  and  by 
virtue  of  the  said  last  mentioned  act,  from  his  or  her  apprentice- 
sUp,  on   account  of  any  misdemeanor,  miscarriage,   or  ill-be- 
haviour on* the  part  of  such  apprentice,  that  it  shall  and  may  be 
lawful  for  such  two  justices,  it  they  think  proper,  by  warrant 
under  their  hands  and  seals,  to  punish  such  offender  by  commit- 
ntent  to  the  house  of  correction,  there  to  remain  and  be  cor- 
rected, and. kept  to  hard  labour  for  a  reasonable  time,  not  exceed- 
iog  three  calendar  months,  as  to  such  justices  shall  seem  meet." 

The  plaintiff  was  an  apprentice  within  the  description  of  the  Ftnleyr.  Jowle, 
Stat  20  Geo.  2.  c,  19.  agamst  whom  his  master,  the  defendant,  £.  so  G.  3. 
l»d  preferred  a  complamt  in  writing  before  two  magistrates  of  1*  E»*«  24«. 
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The  complaint  the  county  of  York  /  which  complaint  was  verified  bu  the  oath  of 
must  be  made  a  tvUness  xvho  spoke  to  thejactf  but  not  by  the  oath  or  the  nuuter 
by  the  master,  himself:  and  the  magistrates  having  discharged  the  defendant  of 
but  It  may  be  j^jg  apprentice,  the  latter  brought  an  action  upon  the  indentures 
theoath^oTany  ^^^^^^^  ^'^  master,  who justified  under  the  magistrates'  discharge: 
other  person,  A^d  at  the  trial,  it  was  objected  that  the  magistrates  had  no  jaris- 
who  knows  the  diction  by  the  words  of  the  act,  the  complaint  not  having  been 
fact  complained  verified  upon  the  oath  of  the  master.  But  this  was  overnruled,  and 
^^'  there  was  a  verdict  for  the  defendant.  —  Upon  a  motion  for  a  new 

trial.  Lord  Ellenborough  C.  J.  said,  The  words  of  the  act  must 
be  understood  with  reference  to  the  subject-matter.  The  appli- 
cation  or  complaint  must  be  made  to  the  magistrates  by  the  master 
or  mistress,  because  they  alone  have  an  interest  in  preferring  it  t 
and  it  must  be  verified  upon  oath,  but  it  need  not  be  upon  the 
oath  of  the  master  or  mi^ress,  who  may  know  nothing  of  the  fact 
themselves:  the  complaint  may  be  well  founded  upon  some  cause 
which  happened  in  their  absence.  But  it  is  sufficient  tha)t  the 
master  makes  thc*complaint  and  verifies  it  by  the  oath  of  the  per* 
son  who  knows  the  fact ;  otherwise  unless  the  fkult  were  com-^ 
mitted  in  the  presence  of  the  master,  he  would  be  without  the 
remedy  intenaed  to  be  given  by  the  legislature*  Per  Curiatm*^ 
Rule  refused.  / 
Appeal  under  ^  5.  Persons  aggrieved  by  any  determinatidn,  order,  or  warrant 
so  G.  2.  c.  19.  of  such  justices  (except  any  order  of  cooHnitment)  may  appeal  to- 
^  ^*  the  next  sessions  for  the  county,  &c.  town  corporate  or  place 

where  such  order  shall  be  made,  who  may  award  costs  to  either 
party  not  exceeding  40;.  to  be  levied  by  distress  and  sale. 

§  6.  And  no  certiorari  shall  issue  to  remove  any  of  the  said 

proceedings. 

Appeal  under         By  staU  32  Geo.  3.  c.  57.  Persons  aggrieved  by  any  thing  done 

32  G.3.  c.  57.   Qf  omitted  by  any  churchwarden  or  overseer,  or  justice,  or  any 

^  other  person  by  virtue  of  this  act,  (besides  such  matters  or  tbinga 

for  which  an  appeal  is  herein  before  specially  given,)  may  appeal 

to  the  next  sessions,  where  the  same  shall  be  heard  and  fimdly 

determined;  and  such  court   may  award  reasonable  costs  and 

expenses  to  either  party. 

Apprentice  flee-      jf  any  apprentice  in  husbandry,  or  in  any  art  or  occupatiim 

i^.in(x>  another  aforesaid,  shall  flee  into  any -other  shire^  the  justices,  mayors,  or 

s  EL  c.  4.  (  47.  ^^^^  ^^^^  officers,  being  justices,  may  issue  writs  of  capias  4a 

'  the  sheriff  of  the  counties  or  otl^er  head  offi<5ers  of  the  placea 

whither  he  shall  so  flee,  to  take  his  body,  returnable  before  theoi. 

at  what  time  shall  please  them ;  so  that  if  he  come  by  such  pn^ 

cess  he  may  be  put  m  prison,  till  he  find  sufficient  surety  well  and 

honestly  to  serve  his  master. 

24  G.  2.  c.  55.      And  by  the  24  Geo,  2.  €.65*  If  a  justice  of  any  county,  ridings 

&c.  or  place,  shall  issue  a  warrant  against  any  person,  and  he 
shall  escape  into  another  county,  riding.  Sec.  any  justice  of  sacb 
other  county,  riding,  &c.  shall  upon  proof  on  oath  of  die  hand* 
writing  of  such  justice,  granting  the  warrant,  indorse  his  name 
thereon ;  and  the  constable  or  oUier  person,  on  having  the  war- 
rant so  indor^d,  may  arrest  him  there,  and  carrv  him  before  a 
justice  in  such  other  county,  &c.,  if  the  ofience  be  bailable,  to 
find  bail,  or  else  shaU  carry  Um  back  before  a  justice  m  tha  shire 
from  whence  the  warrant  did^  first  issae. 
a  G.  3.  e.  25.        By  Stat,  6  Geo.  3.  c.  26.  '*  If  any  appre^tica  sludl  abseo|  hia- 
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idf  from  his  masteiJB  senrice  before  the  term  of  his  apprentice-  Apprentice  to 
ghip  shall  be  expired,  every  such  apprentice  shall,  at  any  time  or  wrve  beyond  his 
times  thereafter,  whenever  he  shall  be  found*'  (so  it  be  within  ^^"^'^i  °\  h/^b- 
leven  years  after  the  expiration  of  his  term),  '*  be  compelled  to  rented. 
lenre  his  said  master  for  so  long  a  time  as  he  shall  have  so  ab-         ^  3^ 
tented  himself  from  such  service,  unless  he  shall  make  satisfac* 
tion  to  his  roaster  for  the  loss  he  shall  have  sustained  by  his  ab* 
leoce  from  his  service,  and  so  from  time  to  time,  as  often  as  any 
such  i^prentice  shall,  without  leave  of  his  master,  absent  himself 
from  his  service  before  the  term  of  his  contract  shall  be  fulfilled : 
And  in  case  any  such  apprentioa  shall- refuse  to  serve  as  hereby 
required,  or  to  inake  such  satisfaction  to  his  master,  such  master 
may  complain  upon  oath  to  any  justice  of  the  peace  of  the  county 
or  place  where  he  shall  reside,  which  oath  such  justice  is  hereby 
empowered  to  aidminister,  and  to  issue  a  warrant  under  his  hand 
and  seal  for  apprehending  any  such  apprentice ;  and  such  justice, 
upon  hearing  the  complaint,  may  determine   what  satisfaction 
•hall  be  made  to  such  master  by  such  apprentice.     And  in,  case 
iMich  apprentice  shall  not  give  security  to  make  satisfaction  ac- 
cording to  such  determination,  it  shall  and  may  be  lawful  for  such 
josice  to  commit  every  such  apprentice  to  the  house  of  correc- 
tion for  any  time  not  exceeding  three  months." 

Persons  aggrieved  by  such  determination,  order,  or  warrant  of  Appeal  tttider 
the  justice  (except  an  order  of  commitment)  may  appeal  to  the  6  G.  5.  0.  S5. 
next  sessions,  giving  six  days  notice  to  the  justice  and  to  the  $  5. 
parties,  of  his  mtention  of  bringing  such  appeal,  atid  of  the  cause 
and  manner  thereof,  and  entering  into  recognizance,  within  three 
days  after  such  notice,  before  a  justice,  with  sufficient  surety,  to 
try  the  appeal  at  and  to  abide  the  order  or  judgment  of  and  pay 
such  costs  as  i^all  be  awarded  by  the  justices  at  such  sessions ; 
which  said  justices,  at  their  said  sessions,  on  proof  of  such  notice 
given,  and  of  entering  into  such  recognizance,  shall  hear  and 
determine  the  appeal,  and  give  such  relief  and  costs  to  either 
party,  as  they  shall  adjudge  reasonable.    And  their  judgments 
and  orders  shall  be  final  and  conclusive  to  all  parties  concerned. 

Pk-ovided,  that  nothing  herein  shall  extend  to  the  stanaries  in  Exoi^ons 
DeooM  or    CormnaU  y .  or  to  impeach  or  lessen  the  jurisdiction         f  6. 
of  the  chamberlain  o£  Landany.  or  of  any  other  court  within  the 
said  city,  touching  apprentiees ;  nor  to  any  ^prentice,  whose         4  2. 
master  sftiall  have  received  with  him  the  sum  of  lOt. 

The  .remedy  given  dny  this  latter  statute  of  the  6  Geo.  S.  c.  2S.  so  G.2.  c.  19. 
which  ^npowers  the  justices  to  oblige  apprentices  absenting  i  4.  is  not  re. 
themselves  before   the   expiration  of  their  apprenticeships,  to  p^^'bystst. 
serve  for  such  time  as  they  shall  be  absent,  or  to  make  satisfac-  |  ^   ^'  ^  ^' 
tion  for  their  absence,  or,  in  defhult  of  giving  security  for  such  xhe  remedy 
satis&ctioiif  to  commit  them^  is  cumulatiYe,  and  does  not  repeal  given  by  the 
the  penal  [nrovifiion  of  stat.  W  Geo,  2.  c.  19.  as  applied  to  the  mis-  Utter  iscumuki. 
deniaaQDr.    Gray  y.  Cookson  and  Clayton^  16  Ea^t.  13.   a$ae  93.  **^^^ 

XL  Master  dying.  I^  fonner  Bt«t. 

It  hatfa  Wenr  said  that  if  the  master  die,  the  ampnmtice  goes  to 
the  executor  or  administrator  to  be  maintained*  if  there  be  assets ; 
but  the  eseoutor  or  administrator,  may  bind  him  to  another  master 
for  the  rei9aining  part  of  hia  time. 

But  m  the  case  of  i{«a?  V.  Peeit;  1  iSbft«68.  J^re  J.heldthatan 


U2 

R.  V.   Peck, 
1  Salk.  C8. 


Rflgulmtiona  by 
33  G,  d.  c  57. 
in  case  of  a 
parish  apprcn> 
tice. 

Where  appren. 
tice  fee  is  not 
more  than  5/* 
the  apprentice 
lOiallnotbe 
obliged  to  scnre 
executors  more 
than  three 
months  after  the 
master!*  deaU)« 


And  shall  serve 
<m  application 
to  two  justices 
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apprenticeship  Is  a  personal  trust  between  the  master  and  servant, 
and  determines  by  the  death  of  either  of  them ;  and  by  the  deaUi 
of  either  of  them  the  end  and  design  of  the  apprenticeship  cannot 
be  obtained,  and  it  may  be  the  executor  is  of  another  trade.  He 
admitted  that  covenant  would  lie  against  the  executor;  but  in 
that  there  is  no  inconvenience,  because  the  executor  may  make 
his  defence  by  pleading  no  assets,  or  debts  of  a  higher  nature. 
Holt  C.  J.  said  that  by  the  custom  of  London^  the  executor  shall 
put  the  apprentice  to  another  master  of  the  same  trade ;  and  that 
in  other  places  it  would  be  very  hard  to  construe  the  death  <^a 
master  to  be  a  discharge  of  the  covenants ;  he  said,  it  had  been  held 
that  the  covenant  for  instruction  failed,  but  that  he  still  continues 
an  apprentice  with  the  executor  as  to  maintenance. 

For  the  interest  of  a  master  in  his  apprentice  is  a  mere  personal 
trust ;  and  the  indentures  not  being  assignable  in  his  life«timef 
except  by  custom,  and  with  the  consent  of  Uie  apprentice,  the 
master^s  executors  cannot  claim  his  services,  neither  can  they 
maintain  debt  on  a  bond  for  performance  of  Uie  coveni|nt  of  the 
indenture,  unless  his  executors  be  named.  Baxter  v.  Burfidd, 
1  Bott.SSl.    2  Sir.  1966. 

Note;  the  words  in  Qro.  Eliz.  55S.  are  these :  .Covenant  ^ies 
against  an  executor  in  every  case,  although  he  be  not  named; 
unless  it*  be  on  such  a  covenant  as  is  to  be  performed  by  the  person 
of  the  testator,  which  they  cannot  perform.     Hyde  v.  the  Dean  of 
Windiory  Cro.  Eliz.  55$. 

In  the  court  of  chancery.  In  the  case  of  Soam  v.  Baivden  and 
Eyles;  the  master  received  with  the  apprentice  2501.  and  died 
within  two  years,  the  apprentice  having  for  that  time  been  em- 
ployed only  in  inferior  affiiirs.  It  was  decreed,  after  debts  on 
specialties  paid,  jthat  the  executors  repay  the '2501.  as  a  debt  due 
on  simple  contract,  deducting  after  the  rate  of  201.  a-year,  for  the 
maintenance  of  the  apprentice  during  the  time  he  lived  with  his 
master.  Soam  v.  Bowden  and  Et/tes,  M.  30  Geo.  2.  Findi. 
Rep.  396. 

by  Stat.  32  Geo.  3.  e.  57.  §  1.  After  reciting,  that,  in  the  event  of 
the  death  of  the  master  of  any  parish  apprentice  during  the  term 
of  apprenticeship,  the  agreement  for  service  on  the  part  of  the 
apprentice  is  at  an  end,  but  the  covenant  for  maintenance  on  the 
part  of  the  master  still  continues  iik  force,  as  far  as  his  assets  will 
extend,  or  doobts  have  arisen  with  respect  thereto-;  it  is  enacted, 
that  in  case  of  the  death  of  the  master  or  anistress  of  any  parish 
iq>prentice  during  the  term  of  such  apprenticeship,  upon  which 
binding  no  larger  sum  than  51.  shall  be  paid,  any  covenant  for  the 
maintenance  of  such  apprentice  inserted  in  the  indenture  shaH  not 
be  in  force  longer  than  three  calendar  months  next  after  the  death 
of  suck  master  or  mistress ;  and  th^t  during  such  three  months 
SQch  apprentice  shall  continue  to  live  with  and  serve  as.  an  appren- 
tice the  executors  and  administrators  of  such  master  or  Suitress, 
or  such  person  as  they  or  some  or  one  of  them  shall  app6int ;  and 
such  master  or  mistress  and  apprentice,  during  such  three 
months,  shall  be  subject  to  all  the  laws  in  force  ft>r  r^ulating 
masters  and  f>arish  apprentices. 

.§  2.  3.  And  whereas  it  is  reasonable  that  such  apprentice  as 
aforesaid;  in  case  of  his  master's  death,  should  be  obliged  to  make 
some  satisfaction  by  hit  labour  to  the  family  or  representatives  of 
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his  deceased  master,  for  the  advanttiges  he  has  feceiiwd  in  his  S2G,S»  c.  57. 
childhood,  when  his  semlce  could  not  be  equal  to  the  expenses  of  witliin  the  sud 
his  maintenance,  It  is  enacted,  that  within  such  three  calendar  three  months  by 
months  after  the  death  of  such  master  or  mistress,  two  justices.  ^^^^l^J*^*  ^f* 
oy  the  application  of  ^he  widow  of  such  master,  or  by  the  husband  ^^^i,^  ^^'   ^' 
of  the  mistress,  or  by  any  son  of  daughter,  brother  or  sister,  or  maincUr  of  tlie 
eiccutor  or  administrator  of  such  person  deceased,  by  indorse-  temu 
ment  (B  b)  on  such  indenture  or  counterpart  thereof,   or  by  any 
otiier  instrument  or  writing  (D  d),  ipay  order  and  direct  that  such 
apprentice  shall  serve  as  an  apprentice,  any  one  of  such  persons 
80  making  application  as  aforesaid  (such  person  having  lived  with, 
and  having  been  part  of  the  family  of,  such  master  or  mistress  at 
the  time  of  his  or  her  death)  as  they  shall  think  fit,  during  the 
residue  of  the  term  mentioned  in  such  indenture ;  and  the  person 
obtaining  such  order  shall  declare  his  acceptance  of  such  ap- 
prentice, by  subscribing  his  or  her  name  to  such  order ;  and  after 
such  order* shall  be  made,  the  executors  and  administrators,  and 
the  personal  assets,  estate,  and  effects  of  the  master  or  mistress  so 
dying,  shall  be  discharged  from  any  covenant  in  such  indenture ; 
and  the  person  obtaining  the  same  shall  be  deemed  the  master  or 
mistress  of  such  apprentice  in  like  manner  as  if  he. had  been 
originally  bound  to  such  master  or  mistress ;  and  such  last  men* 
tioned  master  or  mistress,  or  his  or  her  executors  and  administra- 
tors, shall  be  bound  by  the  covenants  contained  in  such  indenture 
in  like  manner  as  if  he  had  executed  the  counterpart  thereof;  and 
such  master  or  mistress  and  apprentice  shall  be  subject  to  the 
several  penalties,  provisions,  and  regulations  which  shall  then  be 
in  force  for  governing  apprentices ;  and  all  justices  shall  have  the 
like  power  and  authority  with  respect  thereto,  as  they  shall  then 
ha?e  by  any  act  of  parliament  relating  to  parish  apprentices,  aad 
so  on  the  death  of  the  subsequent  master. 

§  4.  But  if  nosach  application  shall  be  made  as  aforesaid  within  such 
three  calendar  months ;  or  in  case  such  two  justices  shall  not  think 
fit  that  such  apprenticeship  should  be  continued,  then  such  apr 
prenticeship  shall  be  determined ;  and  the  indenture  and  cove- 
nants therein  shall  be  at  an  endj  in  like  manner  as  they  would 
have  been  at  the  expiration  of  the  term. 

§  5.  Provided  that  nothing  herein  shall  extend  to  any  parish 
apprentice,  but  to  such  only  as  shall  be  living  with  and  shall  make 
part  of  the  family,  or  be  in  the  actual  employment  of  such  ori- 
gioal  master  or  mistress,  or  of  any  subsequent  master  or  mistress, 
appointed  by  virtue  of  this  act,  at  the  time  of  his  or  her  death. 

§  6.  And  whereas  delays  must  happen  in  bringing  an  action  upon  Power  of  two 
suck  covenant  for  maintenance  as  aforesaid,  it  is  enacted,  tha^  in  justices. 
case  any  sud)  original  master  or  mistress,  or  master  or  mistress 
appointed  by  virtue  of  this  act  as  aforesaid,  shall,  during  the 
term  of  any  such  parish  apprenticeship  as  aforesaid,  er  the  ex- 
ecutors or  administrators  ot  such  roaster  or  mistress,  or  any  of 
them,  having  assets,  shall,  during  such  three  calendar  months,  re- 
itise  or- neglect  to  maintain  and  provide  for  any  such  apprentice 
according  to  the  terms  of  such  covenant;  two  justices,  on  com- 
plaint of  such  apprentice,  or*  of  the  churchwardens  and  overseers 
of  such  parish  or  place,  may  levy  by  distress  of  ihe  personal 
estate  and  effects  or  assets  of  such  nuister,  such  sum  as  shall  be 
necessary  fw  the  maintenance  and  dothing  of  such  apprentice, 
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aod  as  shall  also  be  necessary  to  reimburse  to  the  churchwardens 
and  overseers  any  sum  that  shall  have  been  reasonably  expended 
by  them  for  that  purpose. 

XII.  App-mtice  stealing  Jiis  Master* s  Goods. 

2i_H.  ^'^^'  By  Stat.  21  i/.  8.  c.  7.  Servants  going  away  with  theiy  masters 
5g^***  *       •      goods,  with  intent  to  steal  them,  shall  be  guilty  of  felony ;  but  not 

to  extend  to  apprentices. 

1  Hale,  505.  And  Lord  Hale  says,  that  if  a  man  had  delivered  goods  to 

2  £ast*s  P.  C.  his  servant  to  keep  or  carry  {or  him,  and  he  carrieth  them  away 
^'^'  animo  furandi,  this  was  not  felony,  but  by  the  above  statute  it  is 

made  felony,  if  of  the  value  of  40ff.  but  the  offender  shall  have  his 

clergy.     But  yet  if  an  apprentice  dodiis,  this  is  neither  felody  at 

common  law,  nor  by  statute. 
13  Ann.  St.  1.       And  by  12  Ann,  sL  1.  c.  ?•     Persons  stealing  to  the  value  of 
^  7.    ^  40^.  being  in  a  dwelling-house  or  out-house  .thereto  belonging, 

£90^^*^  ^  ^     though  such  house  be  not  broken,  and  though  no  person  be  therein, 

are  excluded  from  thei)enefit  of  clergy :  but  this  not  to  extend  to 

apprentices  under  fifteen  years  of  age,  who  shall  rob  their  masters. 

But  if  they  be  fifteen  years  of  age,  they  shall  be  excluded  from 

clergy  as  pther  persons. 

XIII.  Inticing  ccway  an  Apprentice. 

■  The  inticing  of  an  apprentice  to  depart  from  his  master  is .  not 
an  offencue  of  a  public  nature,  for  which  an  indictment  will  lie ; 
but  the  party'.s  remedy  is  by  an  action  on  the  case  which  he  may 
^ell  maintain.  Jieg.  v.  Danielf  6  Mod.  182.  Reeoely  v.  Main- 
tnaringy  3  Burr.  1306. 

But  in  order  to  maintain  such  action,  the  apprentice  must  have 
been  bound  by  deed  indented.  Smith  v.  Birch,  1  Sess.  Ca.  222. 
Hill  V.  Allen,  Feb.  3.  1747.  Hill  v.  Allen,  in  chancery.  The  bill  was  by  an 
Feb.  3.  1747.  apprentice,  tirho,  against  his  master's  consent,  quitted  his  service 
1  Vei.  as.  of  1^  shipwright  before  his  time  was  out,  and  went  on  board  a 
ieiSSnThbrnas.  P^^^^^^y  which  took  a  very  considersJ)le  prize,   whose   share 

ter'ssmice^tbe  uiereof,  being  1200/.  the  master  claimed.    By  L.  HardvDtcke 

muter  IS  en-  In  general,  the  master  is  entitled  to  all  that  the  apprentice  sbidl 
titled  to  his  earn ;  consequently,  if  he  run  away,  and  go  to  a  cufferent  busi- 
etrahigs.  ness,  the  master  will  be  entitled  at  law  to  a11  his  earnings.     And  in 

this  case,  his  lordship  said,  there  was  nothing  in  equity  to  rekeye. 
Jftut  he  said  he  would  send  the  case  to  be  tried  at  law,  unless  they 
would  agree  to  compound  the  matter,  which  he  recommended  to 
them,  and  thogght,  as  the  boy's  share  of  the  prize  was  so  very 
large,  the  balance  ought  to  be  in  his  favour.  The  master  agreed 
to  accept  450/. 

Sof  where  an  apprentice  of  a  waterman's  widow  was  taken  fjrpm 
her,  and  put  on  board  a  queen's  ship,  where  he  earned  two  tickets 
which  came  to  th^  defendant's  hands,  and  for  which  the  mistress 
brought  trover  and  had  judgment  (for  what  the  apprentice  gains 
he  gains  for  his  master),  and  in  this  case  it  bemg  questioned 
whether  it  was  a  legal  apprenticeship,  and  contended  that  if  the 
party  were  not  legally  apprentice  the  plaintiff  had  no  title,  HoU 
C.  J.  said  he  would  understand  him  an  apprentice  or  servant 
dejhck),  and  that  would  suffice  against  them,  being  wrongdoers. 
Barber  v.  Dennis,  6  Mod.  69.  I  Salk.  6S.  Bex  v.  Wantage, 
1  Ea9t.  601. 
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Ugj^  T.  damdan,  H.  48  Gt6.  S.  C.  P.  1  TattHi.  112.  The 
plaiBtiTs  apprenlice  had  been  tedoced  from  hit  tenrice  to  work 
with  defenoAnt;  and  plainciflT  brought  an  action  for  work  and 
labour.  It  was  contended  that  the  action  ought  to  hare  been 
brought  upam  the  ease.  And  against  a  rule  obtained  to  set  aside 
the  verdict  for  the  pkuntiff,  and  entering  a  nonsuit,  cause  was 
shewn,  and  Barber  ▼.  Dennis  was  cited.  And  it  was  held  by  Sir 
James  MamJUtd  C.  J*  That  the  master  might  wave  his  action 
for  the  seduction  of  his  senrant,  and  bring  an  action  for  an  equiva* 
leot  fof  his  labour  in  the  defendant's  service. 

XIV.  Setting  up  Trades^  ^. 

Bt  the  common  law  no  man  may  be  prohibited  to  work  in  any 
lawkil  trade,  or  to  use  more  trades  than  one,  at  his  pleasure. 
Ijmaci  Taylors  case,  1 1  Rep.  5S»  b. 

fiystat.  5£/tf.  c.4.  $31.    Every  person  was  restrained  from  ^ Etc 4.^31* 
seuing  up,  occupying,  using,  or  exercising,  any  craft,  mystery^ 
« occupation,  then  used  or  occupied  withip  England  or  WaieSf 
except  be  should  have  been  brought  up  therein  seven  j^eara 
at  least  as  an  apprentice,  on  pain  of  40«.  a  month. 

But  by  Stat.  54  Geo.  3.  c.  96.  intituled  "  An  act  to  amend  aa  54  G.  3.  c.  9d. 
act  passed  in  the  fifth  year  of  queen  Elizabeth^  intituled  *  An  P**^ 
act  containing  divers  orders  for  artificers,  labourers,  servants  of  sL  HanrnTs 
husbandry,  and  apprentices,"  reciting  that  **  whereas  by  an  act  j^arUammtuj 
{jased  in  the  fifth  year  of  the  rei^  of  her  late  majesty  oueen   Debatcf, 
iHtaieiAf  intituled  '  An  act  containing  divers  orders  for  artificers,  ^l  uviL 
labourers,  servants  of  husbandry  and  apprentices,'  it  was  enacted^  ^'if^  ^^^* 
that  from  and  after  the  first  day  or  May  then  next  comiuff,  it  ft^i^^iat 
should  not  be  lawful  to  any  person  or  persons,  other  than  such  as  pcnom  ihoDld 
^d  then  lawfully  use  or  exercise  any  art,  mystety  or  manual  ootczcraM. 
occupation,  to  set  up,  occupy,  use  or  exercise  any  craft,  mystery,  uy  wt  except 
or  occupation,  then  used  or  occupied  within  the  realm  o£  England  ^^  **■**  ■•nreo 
or  Waksf  except  he  shall  have  been  brought  up  therein  seven  ISp^fllJJIS* 
jean  at  least  as  an  apprentice ;  nor  to  set  any  person  on  work  in  yesn,  &c 
luch  mystery,  art  or  occupation,  being  not  a  workman  at  thai 
^7>  except  he  shall  have  been  apprentice  as  aforesaid,  or  else 
ha?ing  served  as  an  apprentice  as  aforesaid,  shall  become  a  jour- 
neyman, or  hired  by  the  year,  upon  pain  that  every  person  wil- 
liogiy  offending,  or  doing  the  contrary,  shall  forfeit  and  lose  for 
'very  default  40ts.  for  every  month :  and  whereas  it  is  expedient 
^ao  much  of  the  said  act  should  be  repealed ;"  it  is  ^*  enacted.  So  moflfa  of  th» 
^  ao  much  of  the  said  recited  act  shall  be,  and  the  same  is  wo^dact  iball 
hereby  repealed,  and  declared  to  be  null  and  void  to  all  intents  >>«  i^ep«*l«d. 
ttd  purposes  whatsoever." 

j  i*  "  Provided  always,  and  be  it  further  enacted,  that  this  act,   Cmtoma  of     * 
""wjt  thing  herein  contained^  shall  not  extend,  or  be  construed  ^^'oodm  io  !•• 
^  extend,  to  defeat,  alter  or  prejudice  the  ctistom  and  order  of  the  SJ?^*^Jj^' 
citj  of  London  cooceminff  apprentices,  or  the  ancient  custom,  fjpjn^- 
^'f'gea,  privileges. or  franoiises  of  the  said  city,  or  of  any  other 
^9  town,  corporation,  or  company  lawfullji  constituted,  or  the 
atizens  and  freemen  thereof;  or  any.byo^aw  or  regulation  ofauf 
corporatioD  or  company  lawfully  constitnted.'^ 

And  by  stat.  56  Geo.  3.  c.  67.  intituled  '*  An  act  to  enable  56  G.  ff.  a.  67. 
»uch  officers,  mariners  and  soldiers,  as  have  been  in  the  land  or  £nabUng  lol. 
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diers,  mariocn,  sea  service,  or  in  the  m&rinei,  or  ib  the  milkia^  or  any  corps  of  fen- 
&c.  to  exerdae  cible  men,  since  the  forty-second»year  of  his  present  majesty's  reign, 
trades.  ^  exercise  trades,*'  after  reciting,  that  *'  whereas  there  hare  been 

and  are  divers  officers,  mariners,  soldiers  and  marines,  who  have 
served  his  majesty  in  the  late  wars  by  sea  mid  land,  some  of  whom  are 
men  that  used  trades,  others  that  were  apprentices  to  trades  who  have 
not  served  out  their  times,  and  others  who,  by  their  own  industry, 
have  made  themselves  apt  and  *fit  for  trades ;  many  of  whom,  the 
wars  bein^  now  ended,  would  willingly  employ  themselves  in  Uiose 
trades  which  they  were  formerly  accustomed  to,  or  which  they 
are  apt  or  able  to  follow  and  make  use  of  for  getting  their  living 
by  their  own  labour,  but  are  or  may  be  hindered  from  exercising 
those  trades  in  certain  cities  and  corporations,   and  other  places 
within  this  kingdom,  because'  of  certain  bye-laws  and  customs  of 
Officers,  nitt-      those  places ;''  it  is  enacted,  *'  That  all  such  officers,  mariners, 
riners,  soldien,  soldiers,  and  marines,  as  have  keen  at  any  time  employed  in  the 
and  marines,       service  of  his  majesty  since  the  £9d  day  of  June  1802,  and  have 
who  haye  be^  ^^^  gince  deserted  the  said  service,  and  also  the  wives  and  children 
^gWrvice     ^  '^^  officers,  mariners,  soldiers,  and  marines,  may  set  up  and 
since  June  22.    exercise  Such  trades  as  they  are  apt  and  able  for  in  any  city,  town, 
1802,  andhac¥«  or  place  within  this  kingdom,  wittiout  any  let,  suit,  or  molestation 
not  smce  d©-      ^jf  any  person  or  persons  whatsoever,  for  or  by  reason  of  the  using 
wned,  and  alio  ^jf  guch  trade,  nor  shall  such  officers,  mariners,  soldiers,  or  marines, 
eWdrrao^cli    ^  ^^^  wives  or  children,  during  the  time  they  shall  exercise  mch 
may  set  up  and'  trades,  be  removable  fVom  such  respective  place  or  places,  to  his, 
exercise  trades  'her,  or  their  last  lesid  place  of  settlement  by  virtue  of  any  law 
in  any  part  of     now  in  being  relative  to  the  settlement  of  the  poor,  until  soch 
^  i^S^^'be  P®™®**  ^^  persons  shall  become  actually  chargeable  to  such  parish 
liable  to  be  le-    ®'  place ;  and  if  any  such  officer  or  officers,  mariner  or  mariners, 
mored  fiom        soldier  or  soldiers,  marine  or  marines,  or  the  wife  or  any  child  of 
Ihenoe  to  their    any  such  officer,  mariner,  soldier,  or  marine,  shall  be  sued,  im- 
last  lesal  place    pleaded,  or  indicted  in  any  court  whatsoever  within  this  kingdom 
"^Sa"^*'     for  using  or  exercisins  any  such  trades  as  aforesaid,  then  the  said 
come  ai^uially     officer  or  officers,  mariner  or  mariners,  soldier  or  soldiers,  marine 
chargeable  to      or  marines,  or  the  wife  or  child  of  any  such  officer,  mariner, 
the  parish;         soldier,  or  marine,  making  it  appear  to  the  same  court  where  the^ 

are  to  sued,  impleaded  or  indicted,  that  they  have  served  his 

majesty  as  aforesaid,  or  that  he,  she,  or  they  is  or  are  the  wife  or 

vrives,  child  or  children  of  such  officer  or  officers,  mariner  or 

mariners,  soldier  or  soldiers,  marine  or  marines,  who  i^all  have  to 

served  his  majesty,  shaH,  upon  the  general  issue  pleaded,  be  found 

not  guilty  in  any  plnnt,  bill,  information,  or  indictment  exhibited 

ai)d  if  sued,       against  them ;  and  such  p^erson  or  persons  who,  notwithstanding 

upon  pleading     this  Itct,  shall  prosecute  the  said  suit  by  bill,  plaint,  information,  or 

^he  S*'!"'*^         indictment,  and  shall  have  a  verdict  passed  against  him  or  them, 

y'^^^'^^Jr^  or  become  nonsuit  therein,  or  discontinue  his  or  their  said  suit, 

^J^vS^'^A        shall  pay  unto  such  officer  or  officers,  mariner  or  mariners,  soldier 

double  ooMs  of   or  soldiers,  marine  or  marines,  or  the  wife  or  child  of  such  officer, 

suit.  mariner,  soldier,  or  marine  respectively,  double  costs  of  suit,  to  be 

recoverad  as  any  <Aher  costs  at  common  law  may  be  recovered ; 
and  all  judges  and  jurors  before  whom  any  such  suit,  information, 
or  indictment  shall  be  brought,  and  all  oUier  persons  whatsoever, 
are*to  take  notice  of  this  present  act;  and  shall  conform  themselves 
thereto ;"  any  statute,  &c«  to  the  contrary  in  anywise  notwidi^ 
standing. 
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B7  §2.  It  is  finther  enacted,  **  That  it  shall  and  may  be  lawful  56  G.  s.  c  67. 
for  anj  two  «r  more  justtces  of  the  peace  for  the  county,  city.  When  ny  two 
town,  or  place  where  any  such  officer,  mariner,  soldier,  o^marine  ju&tioet  iImII 
«hall  set  up  and  exercise  any  trade  as  aforesaid,  to  cause  such  •"'"'nonwdi 
mariner,  soldier  or  marine,  to  be  summoned  before  them  in  the  J^^JJ^j^ 
dtj,  town,  or  place  where  such  officer,  mariner,  soldier  or  marine  the  place  of  bh- 
«liiul  set  up  and  exercise  such  trade  as  aforesaid,  in  order  to  make  tlement,  they 
tMth  of  the  place  of  his  last  legal  settlement,  which  oath  the  said  ■'^l  ^°^^  ^^th 
justices  are  hereby  empowered  to  administer,  and  such  officer,  "**®j2^^' 
mariner,  soldier,  or  manne,  is  hereby  directed  to  obey  such  sum-  tJhereof  ih^TK 
mons,  and  to  make  oath  accordingly ;  and  such  justices  are  hereby  gi^en  them, 
required  to  give  an  attested  copy  of  such  affidavit  so  made  before 
them  to  the  person  making  the  same,  in  order  that  he  may  pro- 
dace  it  when  required ;  which  attested  copy  shall  at  any  time  be 
admitted  as  evidence  as  to  such  last  legal  settlement  before  any 
of  his  majeaty*s  justices  of  the  peace  at  any  general  or  quarter 
sessions  of  the  peace :  provided  always,  that  m  case  any  such 
officer,  mariner,  soldier  or  marine  shall  be  again  summoned  to 
make  oath  as  aforesaid,  then  on  such  attested  copy  of  the  oath  by 
him  formerly  taken  being  produced  by  him,  or  by  any  other  person 
00  his  behalf,  such  officer,  mariner,  soldier  or  marine  shall  not  be 
obliged  to  take  any  other  or  further  oath  with  regard  to  his  leffal 
settlement,  but  shall  leave  a  copy  of  such  attested  copy  of  his 
examination,  if  reouired." 

§  3.  Enacts,    **  That  this  act,  mnd  every  part  thereof,  shall  lUs  act  ^lall 
extend  to  all  officers  and  soldiers  who  have  personally  served  in  extend  to  militia 
the  militia,  or  any  of  the  fencible  regimenu,  from  the  said  22d  "?*?"t*^" 
day  of  June  1802,  for  the  term  of  five  years,  and  have  been  honour-  !ll~,I,rJz!? 
•b^  discharged,-  '  ^en^h.^7^ 

1 4.  Provided  always,  **  that  this  act  shall  not  be  in  anywise  pre-  PriWlegeg  of 
JDoicial  to  the  privileges  of  the  universities  of  Cambridge  and  the  two  univer* 
Oxford,  or  either  of  them,  or  extend  to  give  liberty  to  any  person  ■*"••  rcwrrcd. 
to  set  up  the  trade  of  a  vintner,  or  to  sell  any  wine  or  other  uquors 
within  the  said  Universities,  without  license  first  had  and  obtained 
from  the  vice  chancellor  of  the  same  respectively .- 

A.  Form  of  an  Order  from  Two  Justices  empowering  Over- 
seers of  the  Poor  to  bind  a  poor  Child  Apprentice  pur- 
suant to  Stat.  56  GeOk  S.  c.  1 S9.  §  !• 

Coimty  of  )  JXTHEREAS  A.Bl  and  C.  D.  oveneen  of  the  poor 

Stafford,    >         of  the  parish  of ,  in  ihe  cwntg  o/Staffi»rd, 

to  wit.     )  have  on  this day  of in  the  ■  year  of 

ihe  Ttign  of  our  sovereign  lord  George  the »  at  the  parish  of 

I,  in  thesaidccuntyf  brought  b^ore  us  J.  C.  and  S.  P.  Esquires^ 
^0  of  the  justices  mss^ed  to  keep  the  peace  m  and  for  the  said 
touniy  of  Stafford,  a  ad  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanors  tn  the  taid  county  committedp  T.  F. 
«  poor  nude  or  female  child  (as  the  case  may  be)  of  the  age  of  The  cfaikl'i 

' years,  and  upwardSf  belonging  to  and  having  a  settlement  in  agemtuAcxceid 

the  saidparidi  of » tn  the  said  county ^  and  whose  parents  E.  F.  ""»•  J***^ 

<Bid  C.  F.  are  not  able  to  motntoin  such  child :  and  the  said  A.  B.  ond 
C.  D.  Of  each  overseers  4^  the  poor  of  the  parish  of  ■■■  aforesaid^ 

have  proposed  to  us,  the  said  justices^  to  bind  such  child  to  be  an  ap^ 

prentice  to  one  6.  H.  rf the  parisli  of ,  in  the  county  of 

X.2 
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fatnier^  and  residing  wUhin  the  distance  of  forty  nuUsfiom  the  parish 
and  place  to  which  the  said  child  belongSf  and^  as  an  apprentice^  foitk 
him  the^said  6.  H.  to  dwell  and  serve  until  the  said  T.  F.  shall  come 
to  tlie  age  of  -^—  years^  (or  if  a  female,  add,  or  until  the  time  of 
her  marriage^  which  shall  first  happen^)  according  to  the  statutes  in 
such  case  made  and  provided,  And  whereas  we^  the  said  justices^ 
having  now  here  enquired  into  the  propriety  of  binding  such  cfuld  ap^ 
prentice  to  the  said  G.  H.  h&ng  the  person  to  whom  ii  hath  been  so 
jnoposed  by  such  overseers  to  bind  such  child  as  aforesaid :  and  whereas 
we^  the  said  justices y  have  now  here  particularly  enquired  andconsider* 
ed  whether  such  person  doth  reside  and  have  fus  place  of  business 
within  a  reasonable  distance  from  the  place  to  which  such  child  doth 
so  belongt  as  aforesaid,  fuiving  regard  to  the  mean^  of  communication 
between  such  places  f  and  whether  any  circumstances  make  it  Jit  in  the 
judgment  of  us,  the  said  justices,  that  such  child  should  be  placed  ap- 
prentice at  a  greater  distance.  [_And  whereas  also  we  have  now  here 
examined  the  said  £.  F.  and  C.  F.  the  father  and  mother  of  the  said 
child,  and  who  reside  in  the  said  parish  and  place  to  which  the  said 
child  doth  belong  (If  this  was  not  done,  these  words  should  be  omit- 
ted)*l  And  we  have  now  here  particularly  enquired  of  the  said  £.  F. 
and  C.  F.  (or  A,  B*  and  C.  D.)  and  otherwise^  as  to  the  distance  of 
the  residence  and  place  of  business  of  the  said  G.  H.  and  the  means  of 
communication  therewith  :  and  whereas  also  we,  the  said  justices,  have 
also  now  here  enquired  into  the  circumstances  and  character  of  the  said 
G.  H.  and  on  such  examination  and^  enquiry,  we,  the  said  justices, 
think  it  proper  that  such  child  should  be  bound  apprentice  to  the  said 
G.  H.  Now,  therefore,  we,  the  saidjusHces^  do  declare,  that  the  said 
G.  H.  is  a  Jit  person  to  whom  the  said  child  may  'be  properly  bound  as 
apprentice  as  aforesaid.  And  we  do  therefore  hereby  order  and  di- 
rect, that  the  said  A.  B.  and  C.  D.  the  overseers  of'  ■  aforesaid, 
being  the  place  to  which  such  child  doth  belong,  shaU  be  and  are  at 
Uberty  to  bind  suck  child  apprentice  accordingly.  Given  under  our 
hands  and  seals  tfus  >  day  of  — — ,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  atid          ■  .        j   n             t.   S 

8.  P.      •  L-  S'. 

B*     Form  of  Indenture  of  Apprenticeship  in  pursuance  of 
Order  (A)  and  according  to  43  Miz.  c.  2.  and  56  Geo.  3. 
C.IS9.  with  Proviso  directed. to  be  added  by  32  Geo.  S. 
e.57.§  1 .  in  case  of  the  Death  of  the  Master  or  Mistress. 

'   FcMin  also  of  the  Justices'  Allowance  of  the  Indenture  pur- 

.  tuiuit  to  the  former  Statutes. 

JtfIS  INDENTURE,  made  the day  of in 

the ."  year  of  the  reign  of  our  sovereign  lord  George' 

the^  ^— — —  hjf  the  grace  of  God,  of  the  united  kinffiom  of  Great 
Britain  and  Ixelaac^  king,  defknder  of  the  faith,  ana  in  the  year  of 

otf  r  hoard  one  thousand  eight  hundrea  and Witnesseth,  that 

J."  K.  Burf  L.  M.  churMxvardens  of  the  parish  of  ■  in  the 

arunty  of  ■  ■  ,  and  A.  B.  and  C.  D.  overseers  of  the  poor  of 
;  ^  said  parish,  by  and  with  the  consent  of  his  majesty's  justices  of 
"  the  mace  for  the  said  county ,  whose  names  are  hereunto  subscribed, 
dnaby  virtue  and  in  pursuance  of  an  order  in  writing  matte  by  and 
snider  the  hands  and  seals  of  J.  C.  and  S.  P.  Esquires^  justices  of 
the  peace  in  and  for  the  said  county,  in  pursuance  of  the  statute  sn 
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thai  case  made  andprtmded^  and  hearing  date  the  ■  day  of 

intianty  have  puJt  and  placed^  and  hy  these  presents  do  nut 

and  jlace  T.  F.,  oftea  years^  or  thereabouts f  a  poor  child 

of  the  said  parish  qf^i apprentice  to  G.  H.  of  ,  Sfc.  toith 

nim  to  dtoeil  and  serve /rom  the  day  ^  the  date  of  these  preseniSf 

unOttke  said  apprentice  shall  occompliA  hisJM  age  of ytars^ 

(or  if  a  female,  add,  or  until  the  time  of  her  marriage,  tohicn  shall 
first  happen,)  according  to  the  statutes  in  that  case  made  and  pro^ 
vided.  During  aM  tohtch  term,  the  said  apprentice^  his  said  master 
/ttithfidly  shaU  serve,  in  all  lawful  businesses,  according  to  his 
jmer^  wit,  and  ability,  and  honestw,  orderly,  and  obedient^,  in  all 
tbim  demean  and  behave  himself  towards  his  said  master  and 
tdl  kif  during  the  said  term.  And  the  said  G.  H.Jbr  himsdff 
his  executors  and  administrators,  doth  covenant  and  grant,  to  and 
rptih  the  said  churchwardens  and  overseers,  and  every  of  them,  their 
and  every  of  their  executors  and  administrators,  and  their  and 
every  of  their  successors  for  the  time  being,  by  these  presents,  that 
he  tke  said  T.  F.  the  said  apprentice,  in  the  art,  trade,  or  mystery  ^ 

shall  and  xoill  teacn  and  instruct,  or  cause  to  be  taught  and 

instructed  in  the  best  way  and  manner  that  he  can  during  the  said 
term  ^jiere  insert  any  special  or  particular  covenant] ;  andskaJt 
and  wUt  during  all  the  term  qforesaid^Jind,  providt,  and  allow  unto 
ike  said  apprentice,  meet,  competent,  and  eufficient  meat,  drink^ 
appard,  lodging,  washing,  and  all  other  things  necessary  and  fit  for 
an  apprentice  :  {provided  alxodys,  that  the  said  but-fnentioned  cove* 
nant  on  the  part  of  the  said  G.  n.,  his  executors  andadmimstratorsp 
to  be  done  and  performed^  shall  continue  and  be  in  force  Ar  no 
longer  time  than  for  three  calendar  months  next  after  the  aeath  of 
the  said  G.  H.,  in  case  he  the  said  G.  H*  shall*  happen  to  die  during 
^  continuance  of  such  apprenticeship,  according  to  the  pirovisions 
of  an  act  passed  in  the  Uiirty^second  year  of  Ae  reign  of  king 
George  the  Third,  intituled  **  An  actfonr  the  further  regulation  qf 
pari£  apprentices,'*  and  also  qf  another  act  passed' in  thejifty^ 
ndhyear  qfthe  reign  qf  king  George  the  Third,  intituled  **  An  act 
to  regulate  the  binding  of  parish  apprentices*'*)  And  also  shall  and' 
tnS  so  provide  for  the  said  apprentice,  that  he  be  not  any  way  a 
(^rgetothe  said  parish  of  or  parishioners  of  the  same.* 

bntofandfoom  aU  charge,  shall  and  wUl  save  the  said  parish  and" 
parishioners,  karmkss  and  indemnified,  during  the  said  term. 

In  witness  whereof  the  parties  above-said  to  these  present  in- 
dentures interchangeably  have  set  their  hands  and  seals,  the  day 
and  year  first  above  written* 

Sealed  and  delivered  in  the  presence  of 

WEjwhose  names  are  hereunder  written,justices  qfthe  peace, 
acting  in  and  for  the  county  qf  ■  aforesaid  (vohereof' 

one  u  qfthe  quorum)  do  consent  to  the  putting  forth  T.  F. 
an  apprentice,  according  to  the  intent  and  meaning  of  this  . 
indenture ;  and  do  sign  this  our  allowance  qf  such  inden* 
tnre  qf  apprenticeship  before  the  same  hnth  been  executed 
%  ^^y  of  the  other  parties  thereto,  in  pursuance  qfthe  sta- 
tvte  in  such  case  made  and  provided.  Dated  this  ■■  ■ 
day  of  in  the  year  qfour  Lord  one  thousand  eight 

hunaredand  J  C 
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C.  Special  Order  under  56  Geo.  5«  c  139^  for  binding  a 
poor  Child  Apprentice  at  a  greater  Distance  than  Forty 
Miles  from  the  Place  of  such  Child's  Settlement. 

County  of  1  TUHEREAS  A .  B.  and  C.  D.  overseers  of  the  poor 

Stafford^  >  of  the  jjari'sh  of in  the  county  o/*Stafford» 

to  wit.    J    have^  on  this day  of in  the year 

of  the  reign  of  our  sovereign  lord  George  the  —  at  the  parish 

of in  the  said  county,  brought  before  us  J.  C.  and  S.  P.  £«• 

auirest  txvo  of  his  majesty* s  justices  assigned  to  keep  thepeace,  acting 
tn  and  for  the  said  county  of  Stafford,  and  also  to  near  and  determine 
divers  felonies^  irespctsses^  and  other  misdemeanors  in  the  said  county 
cammittedt  T.  F.  a  poor  tnale  orjemale  child  (as  the  case  may  be)  ^ 

The  child's        the  age  of years t  and  upwards^  belonging  to  and  having  a 

age  must  ex-      settlement  in  the  said  parish  of in  the  saidxountvt  and  xohose 

ceed  nine  yean,  parents  E.  F.  and  C.  F.  are  not  able  to  maintain  such  child;  and  the 

said  A.  B.  and  C.  D.  as  such  overseers  of  the  poor  of  the  parish 

of aforesaid,  have  proposed  to  us,  the  said  justices^  to  bind 

such  child  to  be  an  apprentice  to  one  G.  H.  of  the  parish  of' 

in  the  county  of he  the  said '  residing  [or,  according 

to  the  fact,  having  an  establishment  in  trade  at  \mch  it  is  intend- 
ed such  child  should,  be  enipIoyed,3  out  of  .the  same  county 
of  Stafford  aforesaid^  at  a  greater  distance  than  forty  miles  from 

the  parish  of aforesaid,  to  tohich  such  child  so  belongs  a& 

aforesaid ;  and  the  said  parish  of to  xohich  such  child  so  be- 

longs  as  aforesaid,  being  also  more  than  forty  miles  from  the  city  of 
London^  and,  as  an  apprentice,  tvith  htm  the  said  G.  H.  to  dwm 

and  serve  until  the  saiai,  F.  shall  come  to  the  age  of years, 

(or  if  a  female,  add,  or  until  the  time  of  her  marriage,  vjhicnshaU 
frst  happen,)  according  to  the  statutes  in  such  case  made  and  prO' 
vided  :  and  whereas  we,  the  said  justices,  havir^  now  here  enquired 
into  the  propriety  of  binding  such  child  apprentice  to  the  said  G.  H- 
and  having  particularly  enquired  and  considered  whether  such  per" 
son  doth  reside  and  have  his  place  of  business  within  a  reasonable 
distance  from  the  place  to  which  such  child  doth  so  belong,  as  afore* 
said,  having  regard  to  the  means  of  communication  between  suck 
places,  and  whether  any  circumstances  make  it  £t,  in  the  judgment 
of  us  the  said  justices,  that  such  child  should  oe  placed  apprentice 
at  a  greater  distance  :  [^and  whereas  also  we  have  now  here  examined 
the  said  £•  F.  and  C.  F.  the  father  and  mother  of  the  said  child, 
and  who  reside  in  the  said  parish  and  place  to  which  the  said  child 
doth  belong,  (if  this  was  not  done,  these  words  should  be  omitted).] 
And  having  particularly  enquired  of  the  said  £•  F.  and  C.  F.  (or 
A*  B.  and  €•  D. )  and  otherwise,  as  to  the  distance  of  the  residence 
and  place  of  business  of  the  said  G.  H.,  having,  also,  now  here  en* 
quired  into  the  circumstances  and  character  of  the  said  G.  H. :  and 
whereas,  also,  toe,  the  said  Justices,  have  now  here  particularly 
enquired  into -and  considered  the  ^rounds  for  allowing  of  the  op- 
prentidng  of  such  child  to  the  said  G.  H.  so  residing  and  havmg 
an  estaUishment  in  trade,  at  a  greater  distance  than  forty  miles 
from  the  .said  parish  and  place  to  which  such  child  so  belongs,  as 
aforesaid,  we  do  hereby ^nd  the  grounds  fbOowing;  thatis  to  say, 
f  here  set  out  the  reasons,  accormng  to  the  ftct,  thus  :  because  ii 
oppears  to  us,  the  said  justices,  that  there  is  no  person  or  persons 


wiMn  the  said  dulanee  qfjbrt^  miles  to  vAom  such  child  may  he 
proferlijf  hound  apprerU^j  Sfc."]  And  tohereas  also,  on  such  ea- 
amnatton  and  enquiry,  toe  the  said  justices,  think  it  proper  that 
McA  child  should  he  bound  apprentice  to  the  said  G.  H.>  notrnth- 
standing  he  the  said  G.  H.  resides  [or^  according  to  the  facts, 
hag  an  establishment  in  trade  at  a  greater  distance  than  forty 
miles  from  the  said  parish  and  place  to  iohich  the  said  child  he- 
loHgi,  as  aforesaid.'^  Now,  therefore,  toe,  the  said  justices,  do  declare, 
that  the  said  G.  H.  is  a  ft  person  to  tohom  the  said  child  may  be 
properly  hound  as  apprentice  as  aforesaid ;  and  xne  do,  therefore, 
hereby  order  and  direct,  that  the  said  A.  B.  and  C.  D.  the  overseers 

of  the  poor  of  the  parish  of aforesaid^  being  the  place  to 

tsUch  such  child  dotn  belong,  shall  be  and  are  at  liberty  to  bind  such 
Md  apprentice  accordingly.      Oroeu  unden  our  hands  and  seals 

<^» day  of III  the  year  of  our  Lord  one  thousand 

eight  hundred  and '•'^^^~» 

D.     Form  of  Justices'  Allowance   of  the    Indenture  pur- 
suant to  the  last  Order  (C) 

fyii  '  and    ■    ■     ■    Esquires,  whose  names  are  hereunder 

toriUen,  ttoo  ^his  majesty  s  justices  of  the  peace  for  the  county 
^StMSovd  (tohere^one  isqfihe  quorum),  do  consent  to  the  putting 
Jorth  '  of  as  an  apprentice,  according  to  the  intent 

and  meamng  qf  this  indenture  ;  it  having  been  provedr  upon  oath,, 
before  us  that  due  notice,  in  writing,  has  been  pven  by  the  overseers 

rfthe  poor  of  the  parish  qf (the  parish  binding  such  ap» 

prentice)  to  the  overseers  tf  the  poor  qf  toe  parish  qf (the 

parish  in  which  such  apprentice  is  to  seroe)  qf  such  binding  being 
itOendedf  and  do  sign  tkts  our  allowance  qf  such  aporeiUioeshw  tm 
pursuance  qfthe  statute  in  such  case  made  and  provuted*  Dated  this 
■  day  of  one  thousand  eight  hundred  and  ■. 

E»  Form  of  Order  (to  be  Indorsed  on  Indenture)  in  case 
of  OrigHud  Master  removing  into  another  County,  6t 
VoTtv  Miles  distant  from  the  Parish  where  the  Apprentice  * 
was  bound,  either  for  the  Apprentice  to  continue  with  sndi 
Ori^nal  Master,  or  be  discnarged,  or  bounds  or  assigned 
over  to  any  other  Person. 

Coosqr  of  1  WHEREAS  G,  H.,  the  master  qf  the  apprentice 
8taft»d,  >  its  the  within  indenture  mentioned,  is  about  to 
towiL  3  quit  his  present  residence  at  — »»  and  to  remove 
set  qf  the  same  ceuntv  qf  Stafford,  or  at  least  fortu  miles  from  the 
jdaee  qf  residence  tohere  the  said  T.  F.  toas  bouna  tgtprentice,  and 
has  poen  fourteen  days  previous  notice,  in  writim,  to  the  church^ 
wardetu  and  overseers  qf  the  poor  qf  the  parish  qf  [the  pariah 
in  which  the  apprentice  resides  at  the  time  of  removal] :  And 
tnterwM  the  said  T*  F«  the  apprentice,  as  also  the  said  G.  H.  and 
the  overseers  qf  the  poor  qf  tie  said  parish  of  ■  did  on  the 

day  qf  Ae  date  hereof  appear  b^ore  us,  the  justices  qforesaidf  and 
^tpom  enquiry  we  do  fna\Yiere  msert  whether  the  apprentice  is  tP 
oontinua  with  hit  master  m  another  parish,  or  whether  to  be  as* 
iigned  or  discfaatgcd]:  and  we,  the  said  justices^  do  hereby  order 

h  4 
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ihat  the  said  T.  F.  the  apprentice  aforesaid^  may  [here  insert  as 
above3  ;  and  tjoe  dojurtker  order ^  that  tie  said  G.  H.  the  former 
master  of  the  said  T.  F.  do  pay  to  '  the  intended  new  master 

of  the  said  T.  F.  the  sum  of as  and  for  the  expense  of  as- 
signing or  binding  qf  the  said  apprentice  to  the  said  >  as 
qforesaidf  being,  in  ourjudgmentf  a  reasonable  part  and  proportion 
of  the  original  apprentice  fee  paid  to  the  said            ■  on  hu  being 

bound  an  apprentice  to  the  said .    Given  under  our  hands  ana 

seals  this  ■  day  of one  thousand  eight  hundred  and  — . 

J.  P. 

F.     Form  of  Conviction,  on  stat.  56  Geo.  S,  c  139. 

J^E  it  remembered,  thai  on  the .day  of*  in  the 

year  of  our  Lord  ■■  is  convicted  befire  us  ■  of 

his  majesty  s  justices  of  the  peace  for  the  county  of  upon  the 

information  of  for  that  [here  state  the  offence]  contrary 

to  the  form  of  the  statute  passed  in  the^jf-sixth  year  of  ike  reign 
of  his  majesty  king  George  the  Thirds  intituled  An  act  to  regulate 
the  binding. of  parish  apprentices,  and  for  vahich  offence  xoe  do 

adjudge  that  the  said  shaU  fbr/eit  and  pay  the  sum  ^ 

'  to  be  paid  and  applied  as  fiiUms  [here  state  the  applica- 

tion of  the  penalty]  ;  ana  in  case  such  penalty  shall  not  he  paid  by 

the  said or  levied  by  distress  upon  ■  goods  and  chat' 

iels,  within  — days  from  the  date  of  this  conviction,  we  ad" 

judge  that  the  said  — ^ shall  be  imprisoned  in  for  the 

space  of .     Given  under  our  hands  and  seals  the  day  and 

yearjirst  above  mentioned. 

G.    Warrant  to  levy  102.  for  not  receiving  a  poor  Ap* 
prentide ;  on  the  Statute  of  8  &  9  fF:  {ante^  p.  117*  1 18.) 

Westmorland.    To  the  constables  of • 

WHEREAS  A.  B.  and  C.  D.  churekwardens,  and  E.  F.  amd  G.  H. 
overseers  of  the  poor  of  the  parish  of    '         ■    ift  the  said 
countpi  by  the  assent  of  [am]  — «— .—  two  of  his  mqjest^s  jus- 
aces  of  the  peace  for  the  said  counip  dwelling  near  to  [or  in"}  the 
said  pariih  of"  »  one  whereof  is  of  th^  quoruniy  did  endear 

vour  to  hind  A.  P.  a  poor  male  child  of  the  said  parish,  whose  ^ 

parents   are  not   able  do  maintain  him,   apprentice  to  A.  M.  tf  ^ 

^■'  ■  ill  the  said  parish,  tailor,  and  for  that  intent  did  prtpars  < 

'and  duly  perfect  one  pair  of  indentures  pursuant  to  Ae  statute  in  ^ 

Vich  case  made  and  provided,  which  said  pair  of  indentures  was  ^ 

[signed  and   confirmed  by  [wi}  the  smd  ttoo  justices:   a$sd  whereas  ^ 

ihe  said  A.  M.  is  duly  convicted  before  us  the  justices  aforesMf 
as  weU  upon  the  oath  of  the  smd  A.  P.  as  o^erwise,  for  that'  he  ^ 

:the  said  A.  M.  hath  r^/used,  and  doth  refuse  to  receive  and  pfo* 
vide  for  the  said  A.T.as  an  apprentice,  and  also  to  execute  another 
part  of  the  said  indentures,  being  duly  tendered  to  hmn  by  the 
said  churchwardens  and  .  overseers  of  the  poor,  wherdnf  Hte  said 
A.  M.  haih  forfdted  the  sum  of  ten  pounds  :  These  are  ther^af^ 
«t  Aif  said  majesty's  name,  to  require  and  command  yo«»  to  maka^ 
Jdistress  of  the  goods  and  chattels  4^  him  the  said  A^il^and^ 
witim  the  space  (if  (sb^l  days  next  e^  such  distress  by  fpm  ststt^ 
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the  tend  turn  of  \Ql.  together  wih  reasonable  charges  of  taking  and 
kiepuig  the  said  distreu^  shall  not  he  paid^  that  then  you  do  seU  the 
ttad  goods  and^duUtels  so  by  you  distrained^  and  out  of  the  money 
arinng  by  such  sale,  pay  the  said  sum  of  lOL  to  the  overseers  of  the 
poor  of  the  said  parish  of  ■  ■  where  the  said  offence  was  com^ 

mttei,  for  the  use  of  the  poor  of  the  said  parish ;  returning  the 
ocerjdus  upon  demand  unto  him  the  said  A.  M.  the  reasonabU 
duffges  of  taking,  keeping,  and  selUng  the  scM  distress^  being  there- 
wifrst  deducted.  Herein  fM  you  not.  Given  under  our  htmds  and 
$eali  the        ■      day  of  in  the  year  ■ 

Abte. — As  an  appeal  is  given  to  the  lesfiont  against  the  appoint- 
ment of  an  apprentice  to  be  bound  to  anj  person  as  aferesttd, 
it  is  jproper  eitner  not  to  make  out,  or  not  to  execute,  the  warrant 
of  dutress,  until  after  the  next  sessiona. 

And  it  is  to  be  observed*  that  one  precedent  alone  in  thiif  case 
is  here  inserted,  for  brevity  sake,  as  being  not  in  a  matter  of  con- 
stant practice :  but  it  is  to  be  understood,  in  all  such  like  casea 
that  there  must  first  be  a  complaint  or  information  in  writing,  then 
snmmons  of  the  party  accused,  or  toarranty  as  the  case  mav  be, 
aid  a  hearing  and  determining  of  the  cause,  and  conviction  toere* 
upon  if  the  party  shall  be  found  to  be  guilty.  But  as  the  special 
act  must  be  the  same  throuehout  all  the  forms  of  proceediD^ 
it  is  easy  from  one  to  frame  all  the  rest. 

The  summons  may  be  to  the  following  effect : 

State  the  information  and  complaini  of  A.  I.  one  of  the  overseers 
of  the  poor  of  the  parish  of  that  A.  O.  of  the  s(ud  parish 

of'  ■  •farmer^  being  an   occupier  of  certain  lands  and  tene^ 

nests  in  the  parish  of  aforesaid,  hath  refused  and  doth 

r^iue  to  receive  and  provide  for  A.  P.  an  apprentice  duly  bound  to 
&  by  indentures  by  the  churchwardens  and  overseers  of  the  poor 
of  the  Maid  parish  of  the  said  A.  P.  being  a  poor  child  of 

the  sad  parish  of'  whose  parents  are  not  able  to  maintain 

himj  and  that  he  the  said  A.  O.  hath  tdso  reused  and  doth  refuse  to 
oeaUe  the  other  part  of  the  said  indentures^  the  same  behig  dufy 
tesdered  to  him  for  that  purpose,  whereby  he  the  said  A.  O*  hath 
firfeUed  the  sum  of  lOl     These  are  therefore,  4rc. 

H.  Form  of  the  Asdffnment  of  soch  a  Pariah  Apprentice^ 
with  the  Consent  of  Two  Justices,  by  Indorsement  on  the 
Indenture  or  Counterpart,  by  Stat  82  Oeo.  S.  c.  57.  §  7. 
{ante^  p.  121.) 

County  of  \  "DE  it  remembered,  that  the  wUhin  named  F.  M.  (the 
-  3         master)  by  and  with  the  consent  and  approbation 

of  L  P.  and  K.  P.  two  of  his  mqjesty's  justices  of  the  peace  for  the 
uii  county,  whose  lutmes  are  subscribed  to  the  consent  hereunder 
vrrtten,  doth  hereby  assign  A.  P*  the  apprentice  within  named,  unto 
N- M.  (the  new  master)  to  serve  him  during  the  residue  of  the  term 
wthm  mentioned  ;  and  that  he  the  said  N.  M.  doth  hereby  agree  to 
<Kfgit  and  take  the  said  A.  P.  as  an  appren^ee  for  the  residue  of 
the  Mat  feraiy  and  doth  hereby  acknowledge  hinuey^,  his  executors 
^  adnunistratorSf  to  be  bound  by  the  agreements  and  covenants 
vt^ftia  flieatioiiecioji  the  part  of  the  said  F.  M.  to  be  done  and  per^ 
formed,  aeeording  to  the  true  intent  and  meaning  thereof ^  and  pur^ 
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suant  to  the  provisions  of  an  act  passed  in  the  thirty'Second  year  of 
the  reign  of  king  George  the  Third,  intituled  An  act  for  the  fur- 
ther regulation  of  parish  apprentices.  In  witness  whereof  we,  the 
said  F.  M.  and  N.  M.  have  hereunto  set  our  hands^  this day 

IVEy  two  of  his  majesty^s  justices  of  the  peace  above- 
mentioned^  do  consent  thereto.  H'itiess  our  hands  tfUs 
day  of . 

LP. 

K.  P. 

L  Form  of  the  like  Aasignmoit  by  a  separate  Instrument. 

County  of  1  lyHEREAS  it  appears  unto  us,   I.  P.  and  K.  P. 

■  'J  two  of  his  majesty's  justices  of  the  peace  for  the 

said  county,  whose  names  are  subscribed  to  the  consent  hereunder 

written,  that  A.  P.  was  bound  an  apprentice  by  the  churchwardens 

and  overseers  of  the  poor  of  the  parish  of to  F.  M.  of  the 

same  parish,  '        by  indenture  bearing  date  on  or  about  the 

— — day  of until  the  stud  A.  P.  should  attain  9us  age 

of  twenty-ime  years.  Now  be  it  remembered,  that  the  said  F.  M. 
by  and  with  the  consent^  8(c.  (and  so,  to  the  end|  as  before,  mutatis 
mutandis,) 
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L.   Form  of  Conviction  under  Stat.  42  Geo.  3.  ir.  46. 

DE  t*  remembered,  that  on  the  ■  cfay  o/*  in  tAe 

year  q/"  our  Lord  one  thousand  eight  hundred  and  — ~ 
A.  6.  15  convicted  before  us^  two  of  his  majeity^s  justices  of  the 
peace  for  the  ■  [specifying  the  offence,  and  the  titne  and 

place  when  and  where  committed,  as  the  case  may  be,]  contrary 
to  an  act  made  in  the  forty-second  year  of  the  reign  of  king  George 
the  Thirdy  intituled  [here  set  forth  the  title  of  this  act.]  Given 
under  our  hands  and  seals  the  day  and  year  above  mentioned. 

M.  Assignment  of  an  Apprentice. 

yV)  all  to  whom  these  presents  shall  come :  I  A.  M.  of  ■ 

send  greeting.     Whereas  my  apprentice  A.  P.  hath  dicers  years 
yet  to  come  and  unexpired  of  his  apprenticeship^  to  wit,  ■ 
whole  years  from  the  — ^— .  day  of*  ■■  now  last  past,  as 

by  his  indenture  of  apprenticeship  to  me  sealed  doth  appear ;  New 
know  ye^  that  1  the  said  A.  M •  Jbr  divers  good  catues  and  consi- 
derations me  hereunto  moving,  have  gtMn,  granted^  assigned ^  and  set 
over,  and  by  these  presents  dofuUy  <md  absolutely  give,  grant,  assign, 
and  set  over^  unto  A.  S.  of  — — *  all  such  rights  Htle,  duty,  term 
of  pears  to  eome,  tervice,  and  demand  whatsoever,  which  I  the  said 
A.  M •  have  in  or  to  the  said  A.  P.  or  which  I  may  or  ought  to 
have  in  him  by  force  and  virtue  of  the  said  indenture  of  appren' 
iiceship.  And  moreover,  I  the  said  A.  M.  do  by  these  presents  cove* 
nani,  promise^  mid  agree  to  and  with  the  said  A.  8.  his  executors 
and  administrators,  that  notwithstanding  any  thing  by  me  the  said 
A.  M.  to  be  done  to  the  contraryf  the  said  A.  P.  shaU^  during  the 
said  term  of  years;  well  and  truly  serve  the  said  A.  S.  as 

his  masterf  and  his  commandments  lawful  and  honest  shall  do,  and 
from  his  service  sf^all  not  absent  himself  during  the  said  term. 
Provided,  that  the  said  A%  S.  shall  well  intreat  and  use  him  the  said 
A.  P.  and  him  the  said  A.  P.  in  the  crafts  mystery,  mid  occupation 
of  a  which  he  the  said  A.  S.  now  useth,  after  the  best 

manner  that  he  can  or  may,  shall  teach,  instruct,  and  inform,  or 
cause  to  be  taught^  instructed,  and  informed,  as  much  as  thereunto 
belongethf  or  in  anifwise  appertainethf  and  shall  also  during  the 
same  term  find  and  allow  unto  the  said  A.  P.  sufficient  meat,  drink, 
apparel,  washing,  lodgis^,  and  aU  other  things  needful  or  meet  for 
.    an  apprentice.    In  witness,  8fC. 

N«  Summons  of  the  Master  for  misusing  his  Apprentice; 

on  5  Eliz.  c  ^.  {ante,  p.  ISS.) 

Westmorland*    To  the  constable  of  ■ 

Jf^EREJS  complaint  and  informatioH  hath  been  made  unto 
me  — — »  one  bf  his  nuyesty's  justices  of  the  peace  in  and 
for  the  said  county  [or,  '*  to  me,  mayor,**  4ca  or  as  die  case  may 
oe,]  by  A.  P.  apprentice  to  A.  M.  tf'"^ — ~  ^  ^  *^^  county, 
shoemaker,  that  the  said  A.  M.  hath  misused  and  *evil  intreated  bin 
the  said  A.  P.  by  cruel  punishment,  and  beating  him  the  said  A»  P* 
without  just  cause,  and  fry  not  allowing  unto  lum  sufficient  meat, 
drink,  apparel  [or  as  the  case  shall  be.]  These  are  therefore  in 
his  nu^est^s  name  to  command  you  to  summon  the  said  A»M»  to 
appear  before  me  at  ihe  house  rj^  pt  the  said  county,  on 

the  ■    1      ■■    dajf  of  ■         11  ■■■     ai  the  hour  qf-^-      ■      *-* «» 
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(ktafUnoon  of  ihe  same  doff^  to  tmswer  unio  the  und  compl^if 
<ptd  io  be  Jurther  deaU  tDUh  according  to  lam»  Herem  faU  yoM 
noi.    Given  under  «y  hand  and  teal  the  ■  da^  of^  ifc* 

JVbto.— A  namnoms,  rather  than  a  %Darrant^  in  all  suph  like  cases, 
becveen  party  and  party,  is  g^eoerally  most  eligible ;  yet  in  this 
case  it  seemeth,  that  a  warrant  is  justifiable  to  apprehend  the 
iDKter,  and  bring  him  before  the  justice  (especially  if  he  sludl 
eoDteQiii  the  summons) ;  because  it.  is  required,  that  he  shall  give 
security  to  the  justice  to  appear  at  the  sessions,  if  he  shall  wt 
conform  to  the  justice's  order  in  the  premises* 

0.   SommiMis  of  the  Apprentice    on   oomplaint  of  tbe 

Master ;  on  the  5  Elix*  c.  4. 


Westmorland.     To  the  constable  of  < 


J/piEREAS  con^Jamt  and  informaium  hath  been  made  tmlo 
me  m  one  of  A j«  ma^eetft  justices  of  the  peace  in  and 
f^  the  said  coinity,  j^  A.M.  of  in  the  said  county, 
^s^endmant  that  A.  P.  now  being  an  apprentke  to  him  the  said 
A.  M.  if  negligent^  stubborn^  duorderUf^  [or  as  the  case  shall  he] 
nd  doth  not  his  duty  to  him  the  said  A.  M.  his  master ;  Tiiese  are 
t^efore  to  command  you.  to  tummons  the  said  Am  P.  to  appear 
h^are  me,  at  ■  in  the  said  county,  on  the  — — —  day  of 
- — ■— -  at  the  hour  of*  ta  ike  afternoon  of  the  same  day^ 
to  auwer  to  the  said  complaint f  and  to  be  further  dealt  with  accord* 
^  to  law.  Herein  fail  not.  Qvoen  under  my  hand  andseal  the 
day  of,  *c, 

P«  Order  of  Discfaarffe  by  Four  Justices  at  the  Sessions; 

on  the  5  JSliz.  c,  4.  §  d5, 

Westmorland.  ydT  a  general  quarter  sessions  of  the  peace  holden 

at  — ^-^  in  and  for   the   county  aforesaid^ 
<&<■  day  of'  tfi  the  ■  year  of  the  reifn  of 

oir  lord  George  the  Third,  by  the  grace  of  God,  ofUreBt  Bntain, 
mi  Ireland,  Idngf  defender  of  the  faiihy  and  so  forth ;    Before 

; justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace 

n  the  said  coufUy,  and  also  to  hear  and  determine  divers  felonies^ 
trnpana,  and  other  misdemeanors  in  the  said  county  committed, 
^  of  the  quorum,  It  is  ordered  asfoUoweth  : 

Upon  the  petition  of  A.  P.  apprentice  to  A.  M.  of'  in 

^  uad  county f  hu^ndman,  to  be  relieved  upon  cerftam  neglects 
tf  ihi  said  master  in  instructing  him  in  his  trade^  and  in  misusing 
nd  eoilintreating  the  said  apprentice  by  cruel  punishment  [or  as  the 
ctte  shall  be]  :  And  the  said  master  having  likewise  appeared  apon 
^  r^cogniianee  taken  before  J,  P.  esquire^  one  of  the  said  justices, 
to  aittioer  to  the  complaint  of  the  said  petition^  and  having  proved 
^thjn^  wherdfy  to  clear  himself  of  the  said  complaint ;  but  on  the 
<^Tary,  the  said  A.  P.  having  given  fuU  proof  of  the  truth  if  the 
*oid  complaint  to  the  satisfaction  of  the  said  court :  We  therefore^ 
*^ote  hands  and  seals  are  hereunto  set,  bebig  four  of  the  said 
S^tkUy  and  of  the  quorum,  do  hereby  order,  pronounce,  and  de* 
<^^  that  the  said  apprentice  shall  be,  and  is  hereby  discharged 
^  freed  from  his  said   apprentivehood :    And  this  to-  b^  a  final 
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Bfder  6ehouri  the  acid  moiier  and  apprentice^  any  thing  contained 
in  their  indentures  of  apprenticeihipf  or  otfterwisef  to  the  contrary 
notwithstanding.  Given  under  our  hands  and  seals  the  day  and  year 
first  above  written. 

Q*  Complaint  of  an  Apprentice  to  Two  Justiceft  againit  his 

Master;  on  20  Geo.  2.  c.  19. 

WestmorlaDd.  nHHE  information  and  complaint  of  A,  P.  apprentice 

to  A.  M.  of' ill  the  said  county ,  husband" 

moHf  exhihited  before  us  two  of  his  majestt^s  Justices  of  the  peace 
in   and  for  the  said  county ^  the  —  day  of  >  in  the 

year,  4c. 

fVho  saiih,  that  he  the  said  A.  P.  is  an  apprenHce  hound  by  m- 
denture  to  A.  M.  of  cforesaid,  husbandman ;  and  that  he 

the  said  A.  M.  hath  misused  and^  ill  treated  Iwn  the  said  apprentice^ 
and  particularly  [as  the  case  shall  be]. 
Before  us,  A.  P. 

J.  P. 
K.P. 

R,  Summons  oF  the  Master  by  Two  Justices,  on  complairit 
of  the  Apprentice;  on  the  20  Geo.  2.  i:.  19.  $  3. 


Westmorhmd.     To  the  constable  of- 


TUHEREAS    information    and   complaint  hath  been  made  unto 
us  two  of  his  mt^esi^s  justices  of  t?ie  peace  in  and 

for  the  said  county f  by  A.  P.  apprentice  to  A.  M.  of  in 

the  said  county,  husbandmany  that  he  the  said  A.  M.  hath  misused 
and  iU  treated  him  the  said  A.  P.  and  particularly  [as  the  case  shall 
be]  :  These  are  therefore  to  rehire  you  to  summon  the  said  A.  M. 
to  appear  before  us  at         ■  ■    ■■  in  the  sM  county,  on  the  —  ■ 

day .  of to  answer  unto  the  said  information  and  com- 

plaint.  And  be  you  then  there  to  certify  what  you  shaU  have 
done   in    the    execution    hereof     Herdn  fail    you  not.      Gioen 

under  our  hands  and  seals  the  <  day  of in  the 

year . 

S.  Dischar^  of  an  Apprentice  by  Two  Justices,  on  the  Mas- 
ter nususing  him;  by  the  20  Geo.  2.  c.  19.  $3* 

Westmorland.  JUHEREAS  complaint  bath   been  made  before  us 

two  of  his  majesty*s  justices  of  the  peace 

ta  and  for  the  said  county,  by  A.  P.  apprentice  to  K..  M.  of , 

ta  the  said  county,  taHor,  that  he  the  said  A.  M.  hath  misused  and 
evil  treated  him  the  said  apprentice^  andparticularly  ( as  the  case  shall 
be) :  and  whereas  the  said  A.  M.  hath  appeared  before  us  ta  pwrsu- 
ance  of  our  summons  to  that  purpose,  but  hath  not  cleared  himself  of 
and  from  the  said  accusation  and  complaint,  but  on  the  contrary  ih^ 
said  A.  P.  hath  madefull  proof  of  the  truth  thereof  and  the  stud  A.'MC. 
now  stands  duly  convicted  of  the  same^  before  us  upon  oath  ;  We  there- 
fore by  these  presents  do  discharge  him  the  said  A.  P.  of  and  from  his 
apprenticeship  to  the  sofld  A.  M.  any  thing  in  the  inaenture  of  ap^ 
prenticeslnp  made  betwixt  them,  or  otherwise  howsoever,  to  the  con'- 
trary  notwUhstandif^.  Given  under  our  hands  and  jeab  the  ■■' 
dayoflSfC. 
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[Or,  And  whereas  it  hath  been  duly  proved  before  as,  as  well  upon 
the  oaih  of  A.C.  constable  of  aforesaid^  as  oiheneise,  that  he 

the  said  A.  C.  did  dubf  summon  the  said  A.  M.  to  appear  before  us  at 
a  reasonable  Hme  in  the  said  summons  mentioned  and  specified ;  but 
notmithstan<Ung  the  same^  he  the  said  A.  M.  hath  not  appeared  before 
us  according  to  such  summons :  We  therefore  having  duly  examined 
into  the  matter  of  the  said  complaint,  and  the  truth  thereof  liaving  been 
fuiUf  proved  before  us  upon  oath,  do  discharge^  ^c] 

T*  Discharge  of  .a  Parish  Apprentice  under  the    * 

82  Geo.  3.  c.  57.  $11. 

County  of  1  JX^HEREAS  camplamt  has  been  made  before  us  J.  P. 
— —  J  and  K.  P.  two  of  his  majetty's  justices  of  the  peace 

in  and  for  tke  said  county^  by  A.  F.  a  parish  apprentice  to  A.  M.  of 
W.  M  the  said  county  »  that  he  the  said  A.  M.  has  muused 

and  evil  treated  him  the  said  apprentice f  and  patHeularly    '  : 

And  whereas  the  said  A.  M.  has  appeared  before  us,  in  pursuance  of 
our  summons  for  thai  purpose,  yet  hia  not  cleared  himself  of  and  from 
the  said  accusation  and  comprint,  but  on  the  contrary,  the  sM  A.  P« 
has  made  fall  proof  of  the  &uth  thereof  b^bre  us  upon  oath.  We 
therefore  ^  these  presents  da  discharge  hin  the  said  A.  P.  of  and  from 
hie  apprenticeship  to  the  said  A.  M.  any  thing  in  the  indenture  ofapn, 
preniieeshipf  whereby  the  said  A.  P.  if  bourui  to  the  said  A .  M.»  to  the 
contrary  notwithstanding. 

And  we  do  hereby  order,  that  he  the  said  A.  M.  shaU^  upon  due 
notice  hereof y  forthwith  deliver  up  to  the  said  apprentice  his  clothes 
and  wearing  apparel,  and  also  pay  immediately  to  the  churchwardene 
or  overseers  of  the  poor  of  the  parish  of  » in  the  said  county,  ta 

which  pari^  the  said  apprerkice  bdongs,  some  or  one  of  them,  the 

*nm  of ,  to  be  applied  by  them,  some  or  one  of  them,  under  our . 

order,  for  the  benefit  of  the  said  apprentice,  as  to  us  shall  seem  meet. 
Given  under  our  hands  and  seals  the  <  day  of  ■     ■»  one 

thousand  eight  hundred  and  ■. 

U.     Complaint  thereon  that  the  Money  has  not  been  paid. 

County  of  1  H'HE  information  and  complaint  of  A.  O:  one  of  the 

■   ■   J        overseers  of  the  poor  of  the  parish  of  W.  in  the 

said  county,  made  on  oath  before  us  J.F.  and  K.  P.  two  of  his  ma- 

jestffs  justices  of  the  peace  in  and  for  the  said  county,  this  •  — 

day  cf • one  thousand  eight  hundred  and  ,  who 

on  fds  oaih  aforesaid  says,  that  by  an  order  under  the  hands  and  seals 
of  us  the  said  J.  P.  and  K.  P.  two  of  his  mqjesty*s  justices  of  the 
peace  in  and  for  the  said  county,  which  said  order  he  now 
here  produces  to  us  the  said  justices,  A.  P.  the  parish  apprentice  of 
A.  M.   of  the  said  parish  of  >,  was  discharged  of  and 

from  his  apprenticeship  to  the  said  A.  M.for  ill  treatment ;  andfur-^ 
ther,  that  in  and  by  the  said  order  the  said  A.  M.  was  ordered  updff 
due  notice  of  the  said  order,  forthwith  to  deliver  up  to  the  said  op* 
prentice  his  clothes  and  wearing  apparel,  and  also  to  pay  imme^ately 
to  the  churchwardens  or  overseers  of  the  poor  of  the  said  parish  of 
,  to  which  parish  the  said  A.  P.  belongs,  some  or  one  of 
them,  the  sum  of>  ■     ,  to  be  appUed  by  them,  some  or  one  of 

ihem,  under  the  order  of  us  the  said  justices,  for  the  ben^t  of  the 
apprentice :  and  that  of  the  said  order  the  said  A.  M.  fuis  had 
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dm  notice,  but  that  the  taid  A.  M.  hai  neoertheless  nof  paid  the 

said  sum  of ,  so  directed  to  he  paid  by  him  the  said 

A.  M:  nor  any  part  thereof,  but  refuses  so  to  do.     Whereupon  he 
^  the  said  A.  P.  prays  that  justice  may  be  done  in  the  premises. 

Before  us^ 

W.     Warrant  of  Distress  thereon,  according  to  S2  Geo.  3. 

cbl.  $11.  12. 

^  D^ronf  }   '^^  **  constable  of in  the  said  county. 

JXTtlEREAS  by  an  order  under  the  hands  and  seals  of  us  3.  F,  and 
K*  P*  two  rf  his  nu^ty's  justices  of  the  peace  in  emdfor  the  said 
county,  dated  the  —— —  day  of*  one  thousand  eight  hundred 

and  ■     ■      f  A.  P.  the  parish  apprentice  of  A.  M.  of  ,  m 

the  said  county,  was  discharged  <^  and  from  Jus  apprenticeship  to  the 
said  A.  M,.foriU  treatment;  andwhereasin  and  by  thesaid  order  the 
send  A.  Si.  wai  ordered  upon  due  notice  of  the  said  order  forthwith 
to  deliver  iip  to  the  said  dischargedparim  apprentice  his  dothes  and 
wearing  apparel^  and  also  to  pay  immediately  to  the  dmrchwardens  or 
oioerseers  of  the  poor  of  the  Mud  parish  of  ■'■  ,  to-  which  parish  Uie 
said  A*  P.  behr^  some  or  one^ihrnn,  the  sum  of  ,  to  beap^ 

pUed  by  them,  some  or  one  of  th/tm,  under  the  order  ofue  l/te  said 
fusticesp  for  the  ben^t  of  ihe  said  apprentice:  a$id  whereas  it 
appears  unto  us  upon  the  oath  of  A.  O.  one  of  tlie  overseers  of 
the  poor  of  the  said  pari^  of  ,  that  the  said  A.  M. 

has  had  due  fioltoe  tf  our  said  order ^  hut  has  not  paid  the  said 
sum  of  ■■  "  ,  so  dieted  to  be  paid  by  him  the  said  A.  M.  nor  any 
part  thereof  but  on  the  contrary  has  refused  and  stiU  refuses  so 
to  dOf*  and  thereupon  the  said  A.  O.  prays  that  justice  may  be  done  w 
the  premises.  These  are  therefore  to  command  you  [that  at  thees^ 
pkralion  of  seven  days  from  the  notice  of  our  savdorder^  you  do  meke 
distress  of  the  goods  and  chattels  of  the  said  A.  M.  milecf  before  the 
expiration  of  the  said  seven  daySf  he  the  said  A.M.  gice  notice  to  the  said 
churchwardens  and  overseers  of  the  said  parish  of'  ,  or  to  one  of 

themf  of  his  intent  to  appeal  to  the  next  general  quarter  sessions  after 
such  order  made  against  the  said  order  ofdischarge,  or  the  scud  order 
ofpaymentf  in  which  case  you  are  to  postpone  the  taking  of  the  said 
distress  till  after  the  said  next  sessions  shaU  have  been  holden ;  and  if 
at  the  sesskmst  ^be  said  A.  M.  shall  not  appear  t»  support  of  Ms  said 
appealf  then  you  are  hereby  further  commanded  to  add  the  sum  of  40s. 
to  the  said  expenses  of  distress,  and  immediately  upon  such  nonnippeaf' 
once,  or  upon  the  cor^rmation  at  the  stud  sessions  of  the  sfud  order  of 
discharge  or  payment,  you  are  to  proceed  forthwith  to  make  the  said 
distres^  that  you  do  levy  the  same  by  distress  of  Hie  goods  and  chattels 
of  him  the  said  A.  M.  together  with  the  reasonable  expenses  of  such 
distress  ;  and  tf  within  the  space  of  four  days  next  after  such  distress  by 
you  made,  the  said  sum  of  ,  together  with  the  reasonable  ex" 

penses  of  taking  and  keeping  the  said  distress,  shall  not  be  paid,  that 
ttoi  you  do  sell  the  said  goods  and  chcUtels  so  by  you  distrained,  and 
out  of  the  money  arising  by  the  sale  thereof  that  you  pay  the  said  sum 
of  tmto  the  churchwardens  or  overseers  of  the  poor  of  the 

utid  parish  of——*  to  be  by  them  applied  as  aforesaid,  returning 
Mtf  overplus,  upon  demand,  unto  the  said  ,  the  reasonable 

charges  of  taking,^  keepings  and  seUing  the  said  distress,  being  thereout 


fi^  deduded,     Gtven  under  out  hta/idt  and  teaU  the  •  day  of 

-»—  one  thousand  eight  hundred  tind  ■■ 

The  above  is  to  be  adopted  only  (MS.  K.)  in  the  last  cas6 
described  in  the  latter  part  of  the  32  Geo.  3.  c.57.  $  12.  and 
if  the  warrant  for  distress  be  issued  before  the  expiration  of 
the  seven  days :  but  it  would  be  better  to  wait  till  seven  days  afler 
die  notice  snalf  have  expired :  in  which  case,  if  no  notice  of 
«l^>eal  shall  have  been  given,  the  parts  between  the  brackets  must 
be  omitted.  If  the  appeal  be  made,  and  the  order  confirmed ;  or 
if  the  appeal  be  maae,  and  the  master  do  not  appear,  then  the 
warrant  of  distress  must  be  made  af^er  the  sessions,  mutatis  mutant 
c2if.  Thus,  after  the  asterisk :  Jnd  that  within  seven  days  after 
such  notice  of  the  said  order,  the  said  A.  M.  did  give  notice  to      ■        , 

the  churchwardens  and  overseers  of  the  said  parish  of ,  (or  to 

,  one  of  the  churchwardens,  .^c.)  of  his  intent  to  appeal  CLgakist 
the  said  order  at  the  then  next  sessions  of  the  peacCf  to  be  holdenfor 
the  said  county.  And  that  at  the  said  sessions  the  said  order  was  then 
and  there  confirmed,  {ot,  but  that  at  the  said  sessions  the  said  A.  M* 
didnot  appear  in  support  of  his  said  appeal).  These  are  therefore  to 
command  you,  &c.  &c.  (as  before,  only  that  after  the  words  thereout 
first  deducted,  should  be  added,  in  case  of  non-appearance,  and  ' 
that  you  add  40s.  to  the  said  reasonable  expenses  oh  account  of  the 
non'Oppearance  of  the  said  A.  M.  as  {^foresaid.) 


X.    Complaint  nflaiAst  a  Master  for  not  delivering  up  a 
discharged  Parisn  Apprentice  his  Clothes.   (32  6. 3.  c.  57.) 

County 


of  1  HTHE  information  and  complaint  of  A.  P.  the  late 
—   J        parish  apprentice  of  A.M.  (^ ,  in  the 


said  county,  maae  on  oath  before  Us  J.  P.  and  It.  P.  two  of  hi^ 
mt^estifs  justices  of  the  peace  in  nnd.Jbr  the  said  county^  this 
— -^—  eUiy  of  -^—  one  thousand  eight  hundred  and  ♦ 

wkOf  on  kis  oath  aforesaid^  <^t  that  by  an  order  under  the  handi 

and  seals  of  us  the  said  justices,  dated  the day  of  ■  ■ 

one  thousand   eight  hundred  and  ^,   'which  said  order  he: 

now  here  produces  to  us  the  said  justice^,  he  the  said  A.  P,  was 
discharged  from  his  apprenticeship  to  the  said  A.  M.  /or  ill* 
treatment  X  and  that  in  and  by  the  said  order,  the  said  A,M% 
{among  other  things)  vms  ordered  upon  due  notice  qf  the  said 
ordeTf  Jbrthwith  to  deliver  up  to  him  the  said  discharged  parish 

rrentice  his  clothes   and  wearing  apparel;    and  that  the  said 
M,  had  due  notice  qf  the  said  order  on  the day  of 

■   one   thousand  eight  hundred  and  ,    and  that 

this  compbnnant  did  then  demand  his  clothes  and  wearing  apparel 
qf  andjrom  the  said  A.M.  according  to  the  said  order,  xvhich 
he  the  said  A.M.  then  refiised,  and  still  refuses,  to  deliver  up^ 
v^iertfore  He  the  said  A.F.  prays  us  the  said  justices  that  justice 
may  be  done  in  the  premises.    Before  uSf 

Y.     Order  thereupon.     (32  G.  8.  c.  57.) 

County  of  1  TUHEREAS  by  an  order  under  the  hands  and 
«  J  seals  qf  us  J.  P.  and  K.  P.  two  qf  his  majesty*s 
jvstiees  qf  the  peace  in  andjbr  the  said  cotmty,  dated  the  \ :- 

VOL.  I.     *  M 


i6«  aiiptentlce*.  S  x"^. 

£^y  Q^  . . .. .  ontf  thousand  eight  hundred  and  — — »   A.  P. 

the  parish  apprentice  of  A,  M.  of  — ,  tn  Mtf  said  eounty, 
tvas  discharged  of  and  from  his  apprenticeship  to  the  said  A.M. 

Jbr  ill-treatment;  and  tohereas  in  and  hy  the  said  order  the  said 
A.M.  (among  other  things)  f»as  ordered  upon  du^  notice  of  the 
stiid  order,  Jbrthvoith  to  deliver  up  to  the  said  discharged  parish 
apprentice'  hrs   clothes    and  toeartng  apparel,     ^nd  tvhereds  in* 

Jbrmation  and  complaint  have  been  maae  unto  us  the  saidjusiices, 
by  and  upon  the  oath  of  the  said  A.  P.  that  the  said  A.M.  had 

due  notice  of  our  said  order  on  the day  of  ~ — x one 

thousand  eight  hundred  and ,   and  that  the  said  A.  P. 

did  then  demand  his  clothes  and  toearing  apparel^  but  that  the  said 
A.  M.  then  refused^  and  still  refuses  to  adiver  up  to  him,  the  said 
discharged  parish  apprentice,  such  clothes  andnaearing  apparel  as 
aforesaid,  according  to  the  directions  qf  the  said  order:  and  there- 
upon the  said  A.  P-  prays  us  the  said  justices,  that  justice  may  be 
done  in  the  premises.  And  vshereas  the  said  A.  M.  has  been  duly 
summoned'  to  appear  before  us  the  said  justices  to  anstoer  unto  the 
said  complaint,  but  has  not  sheton  unto  us  any  Just  cause  tvhy  he  re* 

Juses  to  comjUy  toith  the  directions  of  the  sata  order,  and  to  deUver 
up  'the  said  clothes  and  toearing  apparel  as  thereby  commanded: 
We  do  therefore  hereby  order  the  said  A.  M.  upon  due  notice  of 
this  our  order,  to  pay  to  the  churchtoardens  or  overseers  of  the  poor 

of  the  said  parish^ ,  the  sum  of »  (not  exceeding  52.) 

to  be  by  therq  applied  as  the  law  directs.     Given  under  our  hands  and 

sealSf    the  ■  day  of  tme  thousand  eight  hundred 

and  — — , 

Z.   Warrant  of  Distress  therein. 
County  of .     To  the  constable  of 


•IXfHEREAS  by  an  order  under  the  hands  and  seals  of  ut  J.  P. 
and  K.  P<  tvoo  of  his  majesty  s  justices  of  the  peace  in  and  Jbr 

the  said  county ^  dated  the ^  day  of one  thousand  eight 

hundred  ana ,  A.  P.  the  partsh  apprentice  of  A.M.  of 

■  '  in  the  said  county,  tvas  discharged  qfandjrom  his  appreu'- 

iiceship  to  the  said  A.  M^Jbr  ill  treatment :  And  tohereas  in  'and  by 
the  said  order  the  said  A.M.  {among  other  things)  tvas  ordered 
upon  due  notice  of  the  said  order  Jbrthtvith  to  deliver  up  to  the  said 
aischarged parish  apprentice  his  clothes  and  tvearing  apparel:  And 
tvhereas  iriformation.and  complaint  have  been  made  unto  us  the  said 
justices,  by  and  upon  the  oath  of  the  said  A.  P.  tliat  the' said  A.  M. 
had  due  notice  ofo.ur  said  order  on.  the  day  of  one 

thousand  eight  hundred  and ,  hui  refused  to  deliver  up  to  him, 

the  said  discharged  parish  apprentice-,  such  dothes  and  toearing  ap* 
parel  as  aforesaid,  according  to  the  directions  of  the  said  order  :  And 
tohereas  the  said  A.  P.  tvas  duly  summoned  to  appear  ^efbre  uk  on 

the  — day  of last^  to  anstoer  unto  the  said  complaint, 

but  did  not  shew  unto  us  any  just  eause  xohy  he  refused  to  compfy 
toith  the  directions  of  the  said  order,  and  deliver  up  the  said  clothes 
and  toearing  apparel  as  thereby  commanded:  We  the  said  justices 
did  thereupon  then  and  there,  by  an  order  under  our  hands  and 
seds,  order  that  he  the  said  A.  M.  should^  upon  due  notice  of  the 
said  order  last  mentioned,  pay  to  the  churchtoardens  or  overseers  of 
the  poor  of  the  said  parish  of  the  sum  of  ■  to  be  by 
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them  offiiedat  the  Into  directs  :  And  lohereas  it  appears  unto  us  the 
said  justices,  upon  the  oath  of  A.  O.  one  of  the  overseers  of  the  poor 

of  the  parish  of aforesaid,  that  the  said  A.  M.  has  had  due 

notice  of  our  said  order  last  mentioned,  but  has  not  paid  the  said 

last  mentioned  sum  o^ so  directed  to  be  paid  by  the  said  A.M. 

nor  any  part  thereof:   These  are  therefore  to  command  you  to  make 
distress  of  the  goods  and  chattels  of  him  the  said  A^M./ind  if 
wthin  the  space  of  Jour  days  next  ajfler  such  distress  by  you  made, 

the  said  last  mentioned  Sum  of together  with  the  reasonable 

diarges  <^  taking  and  keeping  the  said  distress,  shall  not  be  paid, 
that  then  you  do  sell  the  soods  and  chattels  so  by  you  distrained, 
and  out  of  the  money  drtsing  by  the  sale  thereof,  that  you  pay  the 

said  last  mentioned  sum  of unto  the  churchwardens  or  over-- 

seers  of  the  poor  of  the  parish  qf ; —  to  be  by  them  applied  as 

aforemd,  returning  the  overplus,,  upon. demahd,  unto  him  the  said 
A.  M.  the  reasonable  charges  qf  taking,  keeping,  and  selling  the 
said  distress  being  thereout  first  deducted,     Uiven  under  our  hands 

and  seals  Use  day  of one  thousand  eight  hundred 

and . 

• 

A  A.    Comfimii  to  Two  Justices  of  the  Master  against  his 

Apprentice;  on  the 20  Geo.  2.  c.  19.  $4.  {ante^  p.  139.) 

« 

Westmorland*  H^HE  complaint  and  information  qf  A.  M.  of 

in  the  said  county,  husbandman,  taken  and  made 
on  oath  (a)  before  us  »   two  qfhis  majesty*  s just  ices  qf  the  peace 

in  and  far  the  said  county,  the    ■  day  qf>  Who  saith,,  , 

that  A*  P.  apprentice  by  indenture  to  him  the  said  A.  M,  hath  in  the 
service  of  his  apprenticeship  been-  gtiiltv  of  several  misdemeanors, 
^siscamagesy  and  HI  behaviour  towaras  him  the  said  A«  M.  and- 
particularly  [as  the  case  shall  be]. 

A.M. 
Before  us, 

J.  P. 
K.  P. 

B  B.  Warrttnt  for  a  disorderly  Apprentice,  by  Two  Justices, 
on  the  aforesaid  Complaint,  by  the  20  Geo.  2.  c.  19^  §4. 
(antfj  p.  139.) 

Westmorland.     To  the  constable  of  — . 

^THEREAS  oath  (a)  (or  complaint)  hath  been  made  before  us 
"     tteo  qfhis  majesty*  s  justices  of  the  peace  in  and  for  the 
said  county  by  A.M.-  qf  ■  ■  in  the  said  counts/,  husbandman, 

that  A.  P.  apprentice  to  the  said  A.M.  hath  committed  divers  mis^ 
demeanors  against  the  said  A.  M.  his  master,  and  particularly  [as 
the  case  shall  bej,  and  which  said  complaint  has  been  ver^ied 
hefare  iss  by  the  oath  of  A*  W» :  These  are  therefore  to  require  you 

ia)  Batbgrth«  case  of  Finley  v.  Jowle,  {ante,  p.  159.  140.)  though  the  com- 
plaintnust  be  by  the  inaster^  yet  the  yertficatkon  on  oath* may  be  by  another  person, 
trnddfih  caae  the  words  <4m  oath*  mnst  be  omitted;  and  afterwutby  alter  the  itate^ 
ntm  <^  facts,  most  be  added,  *tmiuMchsiadcomplaint  and  information  wasvertlfied 
^9re  vshy  the  oath  of  A.  W.  qf  ,  yeomafi,  on  the  day  and  year  afiretaid,  at 

— —  aforesaid,  in  the  cvutUy  qfomauL*  . 

M  2 
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apptentlceir.  §  ur. 

Jbtihu)ilh  to  apprehend  the  said  A.  P.  and  bring  him  befbre  m,  Iq 
anstver  unto  the  said  complaint^  and  to  be  dealt  with  according  to 
laxo  •-  And  you  are  to  give  notice  to  the  said  A.  M.  that  he  appear 
before  us  at  the  same  time^  to  make  good  the  said  complaint*  Given 
binder  our  hands  and  seals^  Sfc. 


C  C.  Commitment  of  an  Apprentice  ip  the  House  of  Correc* 
tion,  on  complaint  of  his  Master,  by  Two  Justices ;  on  the 
^  Geo.  2.  c.  19.  $  4.  (ante,  p.  139.) 

f  To  the  constable  of in  (he  said  county, 

Westmorland.  <  and  to  the  keeper  of  the  house  of  cnrrection 
-  I.     *^ '"*  ^he  said  county. 

TX^HEREAS  complaint  hath  been  made  before  us  ■  itoo  <^ 

.    his  majesty's  justices  of  the  peace  in  and  for  the  said  countyy 
upon  the  oath  {a)  ^  A.  M .  qf^  in  the  said  county,  husband* 

man,  that  A.  P.  apprentice  of  the  said  A.  M.  hath  committed  tlivers 
misdemeanors  against  him  the  said  A.  M •  his  master ,  and  particu' 
larly  (as  the  case  shall  be) :  And  tohereas  upon  examination  thereof 
and  upon  hearing  the  allegations  qfbothparttes,  thev  having  come  bc" 

fore  nsjbr  that  purpose,  and  upon  due  consideration  had  thereof,  it 
tnanifesily  appears  to  us  that  he  the  said  A.  P.  is  guilty  qftheprt' 
mises  so  charged  against  him  as  aforesaid  :  We  do  therefore  hereby 
command  you  the  said  constable  to  take  and  convey  the^aid  A.  P. 
to  the  said  house  i^  correction,  and  to  deliver  him  to  the  said  keeper 
thereof,  together  vnth  this  toarrant :  And  toe  do  herdn/f  command 
you  the  said  keeper  qftke  said  house  of  correction,  to  receive  the  said 
A.  P.  into  your  custody  in  the  said  house  of  correction,  there  to  re* 

-main  and  oe  corrected,  and  held  to  hard  labour  Jbr  the  space  of 
— — — .   Given  under*  our  hands  and  seals,  the  — —  day,  ^c. 

DD.  Discharge  of  an  Apprentice  by  Two  Justices  on 
complaint  of  the  Master;  by  £0  Geo.  2.  c.  19*  §4.  {txntej 
p.  139.) 

Westmorland.  TOHEREAS  complaint,  &c.  (as  in  {he  last  pre- 
cedent)    fVe  do  there/bre^  these  pre^ 

sents  discharge  the  said  A.  P.  Jrom  his  apprenticeship  to  the  said 
A.  M. ;  any  thing  in  any  indenture  or  indentures  of  apprentice' 
^ship  betV}ixt  them,   or  otherwise,  to  the  contrary  notwithstanding. 
Given,  &c. 

E'E.  Form  ofthe  Order  of  Two  Justices,  directingti  Parish 
Apprentice  to  continue  with  the  Widow  (or  as  the  case 
may  be)  of  his  deceased  Master;  by  the  S2  Geo.  3.  r.  57. 
§  2.  {ante,  p.  143.) 

County  of  7  TOHEREAS  F.  M.  tuithin  named,  late  of  the  parish 

— ^""^  3         ^ *"  '^f  *^'^  county,  died  on  the  ■  day 

of  being  within  three  calendar  months  now  last  past,  voCf  two 

qfhis  majesty  s  justices  qfthe  peace  for  the  county  q/bresaidt  tohose 
names  are  hereunto  subscribed^  on  the  application  and  at  tht  request 

{a)  See  nott  in  preceding  pege. 


af  A.  M.  'wid&m  (or  as  the  case  may  be)  of  the  said  F.  M.  living 
tcith  and  being  part  of  the  family  of  the  said  F.  M.  at  the  time  of  his 
death,  do  hereby  order  and  direct y  that  A.  P.  the  apprentice  toithin 
named f  nho  toas  in  the  service  and  actual  employment  of  the  said 
F.M.  at  the  time  of  his  death^^  shall  serve  the  said  A.  M«  as  such 
appreMice  Jbr  the  residue  of  the  term  of  such  apprenticeship  toithin 
mentioned y  according  to  the  provisions  of  an  act  passed  in  the  thirty- 
second  year  of  the  reign  of  king  George  the  Third,  intituled  An  act 
for  the  further  regulation  of  parish  apprentices.     Witness  our 

hands  this  day  of . 

/,  the  abovenamed  A.  M.  do  hereby  declare,  that  the  above  order 
is  made  at  my  request,  and  that  I  do  accept  the  said  A.  P.  as  my 
tmrentice,  according  to  the  terms  and  covenants  contained  in  the 
said  indenture,  ana  according  to  the  provisions  of  the  said  act^ 
Witness  my  hand,  the  day  and  year  above  toritten* 

F  F.  Form  of  the  like  Order,  by  a  separate  Instrument^ 

County  of)   TU'HEREAS  it  appears  unto  us,  two  of  his  majesty 

'  J  justices  of  the  peace  for  the  said  county,  that  A»F. 

(the  apprentice)  voas  bound  an  apprentice,  by  the  churchwardens 

and  overseers  of  the  poor vf  the  parish  of  ^  to  F.M.  (the 

inaster)  late  of  the  said  parish, and  that  the  said  F.  M. 

died  on  the  —  dtty  of being  within  three  calendar  months 

now  last  past :  Now  we,  the  said  two  justices,  on  the  application  and 
at  the  request,  &c,  (then,  to  the  end,  as  before,  mutatis  mutandis.) 

Master^s  Oath  to  claim  his  Apprentice. 

County  of  1     I"  A»  B.  of  '  in  the  county  ef  ■»  do  From  Toom's 

J  make  oath  that  I  am  by  trade  a  -,  and  M.M.p.  59. 

that  CD.  was  bound  to  serve  as  an  apprentice  to  me  in  the  said 

trade,  by  indenture  bearing  date  the •'  day  of fit  the 

year  qfonr  Lord  one  thousand  eight  hundred  and  ■  ■  9  for 
the  term   ff        >         y^ars,  and  that  the  said  C.  D.  did  on  the 

day  of in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  —. — ; — ,  abscond  and  quit  my  service  toithout  my 
content,  and  that  to  the  best  of  my  knowledge  and  belief,  the  satd 
C.  D.  is  aged  about  yearsi     Witneu  my  hand,  the  1. . 

^y  of '  in  the  year  of  our  Lord  one  thousand  eight  Atifi« 

dred  and  *. 

Sivom  before  me,  at  —  in  the  -^—  of this 

'  day  of  '  in  the  year  of  our  Lord  one 

thousand  etght  hundred  and , 

S.  P. 
One  of  his  majesty* s  justices  of  the 
peace  for  the  »  of' 


u  S 
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:^pptot)er* 


Per  Ld.  Mans- 
tfield  C.  J. 
-Mn.  Rudd*s 
Ctse,  1  Leach. 
12a 

1  Cowp.  336. 
Accomplices 
competent  wit- 
nesses* 


Justices  have 
«io  authority  to 
tell  an  accom^ 
plice  that  he 
shall  be  a  wit- 
ness against 
others. 

Nor  to  select 
«rhom  to  par- 
don or  pro- 
secute. 


Per  Aston  J. 
In  delivering 
the  opinion  of 
the  judges  in 
Mrs.  Rudd*s 
case,  O.B. 


An  approver  (probator)  is  a  (lirson  indicted  of  treason  or 
felony,  and  in  prison  for  the  same,  who  upon  his  arraign- 
ment, before  any  plea  pleaded,  doth  confess  the  indictment,  and 
takes  a  corporal  oath  to  reveal  all  treasons  and  felonies  that  he 
knoweth  of,  and  therefore  prays  a  coroner,  before  whom  he  is  to 
enter  his  appeal  or  accusation,  against  those  that  are  |)artner8  in 
the  crime  contained  in  the  indictment.     3  Inst,  129. 

This  accusation  of  himself,  and  oath,  makes  his  accusation  of 
another  person  of  the  same  crime,  to  amount  to  an  indictment ; 
and  if  his  partners  are  convicted,  he  shall  have  his  pardon  of 
course.     3  Inst,  129.  130. 

But  justices  of  the  peace  cannot  take,  cognizance  hereof,  be- 
cause they  have  no  authority  by  their  commission  to  assign  a  co- 
roner.    S  Inst,  130. 

And  besides,  as  it  is  in  the  discretion  of  the  court,  whether 
they  will  suffer  one  to  be  an  approver,  this  method  of  late  hath 
been  seldom  practised  :  And  in  many  cases  we  have  wha(  seems 
to  amount  to  the  same,  by  statute ;  where  pardon  is  assured  to 
offenders,  on  discovering  and  convicting  their  accomplices. 
4  Black,  Com.  330.  ^&  3  JV.S.c.Si  6  &  7  ^.  3.  c.  17.  10  ft 
11  W.S.  c.  23.  §5.    5  Ann.  c.  31.  $  4.    29  Geo.  2.  c.  30. 

Great  inconvenience  arose  out  of  the  practice  of  approvement ; 
and  there  is  no  doubt,  if  it  were  not  absolutely  necessary  for  the 
execution  of  the  law  against  notorious  offenders,  that  accom- 
plices should  be  received  as  witnesses,  tha  practice  is  liable  to 
many  objections.  And  though,  under  this  practice,  accomplices 
are  clearly  competent  witnesses,  their  single  testimony  alone  is 
9^]dom  of  sufficient  weight  with  a  jury  to  convict  the  offender ;  it 
being  so  strong  a  temptation  to  a  man  to  commit  perjury,  if  by 
accusing  another,  he  can  escape  himself.  Let  us  see  then  what 
has  come  into  the  room  of  this  practice  of  approvement :  it  is  a 
kind  of  hope,  that  accomplices  who  behave  fairly  and  disclose  the 
whole  trutn,  ahd  bring  others  to  justice,  should  themselves-  escape 
punishment,  aiid  be  pardoned.  This  is  in  the  nature  of  a  recom- 
mendation to  mercy.  But  no  authority  is  given  to  a  justice  of 
the  peace  to  pardon  an  offender,  and  to  tell  him  that  he  shall  be 
a  witness  against  oth^rs^  The  accomplice  is  not  assured  of  his 
pardon ;  but  gives  liis  evidence  in  vinculisy  in  custody :  and  it 
depends  on  the  title  he  has  from  his  behaviour,  whether  *  he  shall 
be  pardoned  or  executed.  A  justice  has  vio  authority  to  select 
whom  he  pleases  to  pardon  or  prosecute;  and  the  prosecutor 
himself  has  even  a  less  power,  or  rather  pretence,  to  select  than 
the  justice  of  peace.  It  rests  therefore  on  usage  and  on  the 
offender's  own  good  behaviour,  whether  he  shall  be  prosecuted 
or  not. 

In  cases  not  within  any  statute,  an  accomplice  who  fully  and 
truly  discloses  the  joint  guilt  of  himself  and  of  his  campaaions, 
and  truly  answers  all  questions  that  are  put  to  him,  and  is  ad- 
mitted by  justices  of  the  peace  as  a  witness  against  his  com- 
panions, and  who,  when  called  upon,   does  give  evidence  ac- 
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cordiiigly,  and  appeftrt,  under  all  the  circumstances  of  the  case,  to  Dec  Sml 
hare  acted  a  fair  and  ingenuous  part,  and  to  have  made  a  full  and  1775.  i  Leach* 
true  information,  ought  not  to  be  prosecuted  for  his  own  guilt  so  ^^ 
disclosed  by  him,  nor  perhaps  for  any  other  offence  of  the  same 
kind,  which  he  may  accidentally,  and  without  any  bad  design, 
ha?e  omitted  in  hn.  confession  ;  but  he  cannot  by  law  plead  this 
in  bar  to  any  indictment  against  him,  nor  avail  himself  of  it,  upon 
bis  trial ;  for  it  is  merely  an  equitable  claim  to  the  mercy  of  the 
crown,  from  the  magistrates'  express  or  implied  promise  of  an 
indemnity,  upon  certain  conditions  that  have  been  performed ;  it 
can  only  come  before  the  court  by  way  of  application  to  put  off 
the  trial,  in  order  to  give  the  prisoner  time  to  apply  elsewhere. 
All  the  circumstances  relative  to  a  prisoner's  claim  of  indemnity  So  hdd  by  nine 
m  such  a  case,  not  only  may,- but  ought  to  be  laid  before  the  o^^e  judges, 
court,  to  enable  them  to  exercise  their  discretion,  whether,  upon 
the  grounds  before  them,  the  trial  should  be  put  off,  and  conse- 
quently have  intimation  given  that  the  prisoner  ought  not  to  be 
prosecuted;  for  the   discretionary  power  exercised  by  justices 
of  the  peace  in  admitting  accomplices  to  be  "witnesses,  founded 
in  practice  only,  cannot  control   the  authority  of  the  court  of 
gaol  delivery,  and  exempt  at  all  events  the  accomplice  from  being 
prosecuted. 

Mr.  Justice  Blackifone  says,  that  an  accomplice  who  has  been  4  Bhic.  Com. 
admitted  as  a  witness  against  his  fellows  **  shall  not  afterwards  ^^^ 
he  prosecuted  for  that  or  any  other  previous  offence  of  the  same 
de^ee"     Mrs.  Rudd's  case  does  not,  however,  warrant  this  po-  4  Blac  Com. 
siuon;  and  Mr.  Christian  is  of  opinion,  that  an  accomplice  has  ^y  (ootit) 
no  claim  to  mercy  beyond  the  offences  in  which  he  has  been  con-  ^^  ^^^* 
nected  with  the  prisoners,  and  concerning  which  he  has  pre- 
viously undergone  an  examination,  and  so  it  appears  to  be  settled 
in  the  following  cases : 

George  Duce,  a  prisoner  in  Nottingham  gaol  for  felony;  was ,  Duca't  ease, 
admitted  king's  evidence  against  Richard  Barber,  tried  at  the  Noitiiiri}am& 
Lent  Assizes  1801,  for  the  town  of  Nottingham,  before  Graham  B.,   ?*'?^    ^, 
for  receiving  stolen  goods  from  a  bleaching  ground ;  and  on  his   cor^raham B* 
evidence  fully  and  satisfactorily  given.  Barber  was  convicted.  -^^  C.  C.  B. 
Duee  was,   of  course,   discharged   from  the   gaol  at  Notting- 
ham ;  but  being  under  a  charge  of  horse-stealing  at  Derby,  he 
was  sent  to .  the  gaol  ot  that  county,  and  afterwards  tried  be- 
fore the  samQ  learned  judge  for  that  offence ;  was  convicted  and 
received  sentence  of  death,  with  respite  for  transportation*    But 
a  doubt  arising  whether  hjs  case  did  not  fall  within  that  equitable 
claim  to  mercy,  which  is  usually  indulged  to  accomplices  be- 
coming witnesses  for  the  crown,  the  question  was  submitted  to 
the  judges, '  who  were  unanimously  of  opinion,  that  the  pardon 
was  not  to  extend  to  offences  for  which  the  party  might  be  liable 
to  prosecution  out  of  the  county,  and  the  prisoner  underwent  his 
sentence. 

So  also  at  Northampton  Lent  Assis^es,  1818,   Thomas  Lee,  an  Humuw  Lae'g 
acconmlice,  was,  upon  application  by  the  counsel  for  the  crown,  case.    KorUi- 
taken  before  the  grand  jury,  and  examined  as  a  witness  on  the  •mpton  Lent 
trial  of   WUliam  Franldin  and  Abraham   Cook  for  ^  highway  r^'oa^^ 
robbery,  and    conducted  himself  with  propriety,  and  told  the,  ]^  cfc^  ' 
truth.    On  a  subsequent  day,  the  said  Tn^nnas  Lee  was  trie^  and 
convicted  of  burghuy.     Garrom  B.  submitted   to  the  ju^ges^' 
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Whether  it  were  proper  to  prosecute  him  after  he  fiad  been  re- 
ceived as  a  witness  for  the  crown.  The  judges  held,  that  there 
was  no  legal  objection  to  the  prosecution^  nor  any  general  rule* 
upon  the  subject ;  and  the  prisoner  has  been  transported  for  life. 


Stxmwial  3tavln0.    See  post,  title  ^axtft. 
Slttatii^  See  (Ejrefsre. 


:artaignment. 


TyHET^  an  offender  comes   into  court,  or  is  brought  in  by 
{Process,    sametimes   of  capias^   and  sometimes  of  habeas- 
corpus  directed  to  the- gaoler  of  another  prison,  the  first  thing  that- 
follows  thereupon  is  his  arraignment.     2  Hale,  216. 

Now  arraignment  is  nothing  else  but  calling  the  offender  to  the- 
bar  of'  the  court,  to  answer,  the  matter  charged  apon  him.. 
2  Hale,  216. 

And  the  word  in  Latin  (Lord  Hale  saith)  is-  no  other  thair 
ad  rationem  ponere,   and    in    French  ad  reson,   or  abbreviated- 
a  rcsh ;  for  as  the  ancient  word  durain  or  derai/n  imports  in 
Latin    disrationare,  to  disprove '  or  evince  the  contrary  of  anjr 
thing  that  is  or  may  be  affirmed,  so  arraigne  is  ad  rationem 
ponere,  to  call  to  account  or  answer.     And  this  perhaps  may  be 
sufficient  to  shew  the  meaning  of  the  word,  although  not  to  de^ 
dare  its  derivation ;   for  it  seemeth   to  have  flowed  unta  the 
French  tongue,  from  its   common  origin   with   the  Gfeek ;   of 
%vhich  we  shall  have  little  doubt,  when  we  consider  tlie  verbs 
ayo^ivtiv  Kxlnyo^iviif  and  also  ^la^o^tivuv,  as  they  are.  used  ill  the 
classical  remains  of  that  language,  and  compare  them  with  the 
terms  arraigne,  adrai^e,  disrayriy  derayne, 
ti  Hale,  219.  'j'^e  prisoner  on  his  arraignment,  though  under  ah  indictment 

2^^*%  9?"'      of  the  highest  crime,  must  be  brought  to  tlie  bar  witliout  irons 
^  S3,  £  1.  *^'    and  all  manner  of  shackles  and  bonds,  unless  there  be  a  danger^ 

of  escape,  and  then  he  may  be  brought  with  irons. 
Ljiyer's  case,  -q^^  note,  at  this  day  they  usually  come  whh  their  shackles  upon. 

H*  HcwrcTs^SL   ^^^"^  ^^6®>  ^^^  ^^^^  ^^  ^^  escape,  but  stand  at  the  bar  unbound,  till 
Tri.94r99.*i29.  they  receive  judgment.    2  Hale,  219. 

Sec  all  Uie  au-  In  Layer's  case,  a  difference  was  taken  between  the  time  o^ 
thoiitiei  upon  arraignment  and  the  time  of  trials  and  accordingly  the  priaoBer 
|l^s  nibjcct  coU  ^03  obliged  to  stand  in  irons  at  the  bar  during  his  arraignment  ; 
io^th«  SaVof^  ^"*  when  brought  to  trial,  upon  counsel  desiring  that  his  iron* 
Uie  r^icid^  might  6e  taken  off,  Lord  C.  J.  PraU  said,  **  The  irons  must  be 
5  llowel*s  St.  taken  off:  we  will  not  stir  till  the  irons  are  taken  off.*' 
Tri.  979. 


Httirigntnenr*  i6g 

In  Rex  V.  Waite,  (for  embezzlement)  the  oriBoner,  at  the  time  Wdte'i  cMt. 
of  arraignment y   desired  that  his  irons  might  be  taken  off;  but  O.  B.  Feb. 
the  Court  informed  him,  that  they  had  no  authority  for  that  pur-  f?VJj^'  ,^ 
pose  until  the  jury  were  charged  to  try  him.     He  accordingly  jE^'i  p!c. 
pleaded  Not  GuUty;  and  being  put  upon  his  trial,  the  Court  (a)  ^^q^  ^  e/ 
immediately  ordered  bis  fetters  to  be  knocked  off. 

Also»  there  is  no  necessity  that  a  prisoner,  at  the  time  of  his  s  Haw.  e.  S8. 
arraignment,  hold  up  his  hand  at  the  bar,  or  be  commanded  so  to  S  s*  Ra  r. 
do ;  for  this  is  only  a  oeremony  for  making  known  the  person  of  f^^^V^  - 
the  offender  to  the  court ;  aud  if  he  answer  that  he  is  the  same  \  ^j^  Com. 
person,  it  is  all  one.  ass.  T.  Raym. 

For  other  matters  relating  to  this  head,  see  title  dc^jSi On0* 


arresft. 

'PHIS  title  is  to  be  understood  of  arrests  in  criminal  cases  only, 
and  not  in  civil  cases. 

It  may  however  be  observed  here,  that  by  the  51  Geo.  S.  c.  124.  51  G.3.  c  124. 
the  power  of  arresting  in  civil  cases,  is  confined  to  those  in  which 
15/.  at  least  was  the  original  amount  of  the  debt,  exclusive  of  the 
costs  of  suing  and  recovenng  the  same ;  excepting  in  cases  of 
promissory  notes  and  bills  of  exchange. 

The  word  arrest  is  the  same,  with  very  little  variation,  in  the 
English^  French,  German^  Bclgic,  and  other  languages  of  the 
western  empire,  heretofore  subject  to  the  Roman  power,  and 
probably  nray  have  been  derived  unto  us  through  the  channels 
both  of  France  and  Saxony,  The  French  arrester  signifieth  to 
stop  or  stay ;  and  the  .Saxon  restan,  to  rest;  and  both  perhaps 
have  sprung  from  the  Italian  arresto,  and  Uiat  from  the  well- 
knoi^i  Latin  verb  sto,  to  stand. 

In  law,  an  arrest  doth  signify  the  restraint  of  a  man's  person, 
depriving  him  of  his  own  will  and  liberty,  and  binding  nim  to 
become  obedient  to  the  will  of  the  law ;  and  it  may  be  called 
the  beginning  of  imprisonment.     Lamb.  95. 

Concerning  which  I  will  shew, 

I.  Who  may  or  may  not  be  arrested. 

[50  Ed.  3.  c.  5.  —  1  R.  2.  c.  15.  —  29  C.  2-  c.  7.  §  6.] 

II.  For  what  Causes  of  Suspicion  an  Arrest  may  be^ 

[34  Cd.  3.  c.  1.] 

IlL  By  whom  an  Arrest  shall  be  made. 

[17  G,  2.  c.  5.] 

IV.  The  Manner  qf  an  Arrest. 

t;24  G.  2.  c.  hS.  —  27  G.  2.  c.  20.] 

V.  What  is  to  be  done  after  the  Arrest. 

[23  H.  6.  c.  9,  —  24  G.  2.  c  44.] 


(a)  CarUr  J.  snd  Dcmiison  J. 
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9cte0t  (On  whom.) 


S  I.  «. 


Privil^e  of 
parliament. 


Bodies 
corporate. 

Persons  charged 
in  execution. 


In  churchyards. 


On  Sundays. 
39  C.  2.  c.  7. 
$6. 


I.   Who  may  or  may  not  he  ari'ested. 

Generally,  a  member  of  parliament  shall  have  the  privilege  of 
parliament  for  himself  and  his  servants  to  be  freed  from  arrests  : 
but  for  treason,  felony,  and  breach  of  the  peace,  there  can  bef  no 
privilege.     4  Inst.  24-.  25.     1  Black.  Com.  145. 

Bodies  corporate,  acting  in  a  way  that  would  rendei*  an  indi- 
vidual liable  to  arrest,  cease  to  retain,  of  course,  their  corporate 
character,  and  become  individually  responsible. 

In  the  case  of  Rex  v.  Woodhaniy  2  Sir.  828.  upon  a  motion 
for  ^n  information  against  the  defendant  who  was  a  justice  of  the 
peace,  it  was  holden  that  a  person  in  execution  in  die  K»  B.  may 
be  there  charged  criminally  by  a  justice  of  the  peace^s  warrant ; 
but  that  no  such  justice  can  take  a  prisoner  of  this  court  out  of 
the  custody  of  the  court,  and  send  him  to  the  county  gaol. 

By  statutes  50  £</•  S.  c.  5.  and  1  Rich.  2.  c.  15.  None  shall  arrest 
priests  or  their  clerks,  or  other  persons  of  holy  churchy  whilst 
they  attend  to  divine  service,  in  churches,  churchyards,  or  other 
places  dedicated  to  God ;  on  pain  of  imprisonment  and  ransom 
at  the  king's  will,  and  he  shall  also  make  gree  (satisfaction)  to  the 
parties  arrested. 

Also  by  Stat.  29  C.  2.  c.  7.  $  6.  a  warrant  executed  against  any 
person  whatsoever,  on  the  Lord's  day,  is  void :  and  the  persons 
serving  the  same  shall  answer  damages,  as  if  they  had  done  the 
same  without  warrant ;  except  in  cases  of  treason,  felony,  or 
breach  of  the  peace. 


Suspicion. 


Causes  of  suspU 
cion. 


Circumstances 
of  guilt. 


II.  For  *vohat  Causes  of  Suspicion  an  Arrest  may  be* 

Bv  the  statute  of  34  Ed.  3.  r.  1.  Power  is  given  to  the  justices 
of  the  peace,  to  arrest  all  those  whom  they  find  by  indictmenty 
or  hy~  suspicion^  and  to  put  them  in  prison. 

The  causes  of  suspicion,  which  are  generally  agreed  to  justif)r 
the  arrest  of  an  innocent  person  for-  felony,  are  these  that  foN 
low :  • 

Comxnon  fame.       (1)  The  common  fame  pf  the  country:  but  it  seems,  that  it 

ought  to  appear  upon  evidence^  in  an  action  brought  for  such 
arrest,  that  such  fame  had  some  probable  ground.  2  Hoto.  c.  12. 
J  9. 

(2)  Being  found  in  such  circumstances  as  induce  a  strong 
presumption  of  guilt ;  as  coming  out  of  .a  house  wherein  murder 
has  been  committed,  with  a  bloody  knife  in  one's  hand  ;  or  being 
found  in  possession  of  any  part  of  goods  stolen,  without  being 
able  to  give  a'  probable  account  of  coming  honestly  by  them. 
Ib.§\2\ 

(8)  The  behaving  one's  self  in  such  a  manner  as  betrays  a  con- 
sciousness of  guilt ;  as  where  a  man  accused  of  felony,  on  hear- 
ing that  a  warrant  is  taken  out  against  him,  doth  abscond.     lb. 

f  13.    ■ 

*  But  the  party  who  flies  from  an  arrest  for  a  capital  ofience,  is 
not  thereby  guilty  of  a  capital  ofience,  but  only  liable  to  forfeit 
his  goods,  when  such  flight  is  found  against  him  by  the  coroner's 
inquest.    2  Hato.  c.  17-  $,  13. 

(4)  The  being  found  in  company  with  one  known  to  be  an  of- 
fender, at  the  time  of  the  offence^  or  generally  at  other  times 


Flight 


Evil  company. 
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keeping  company  with  persons  of  scandalous  reputation.    2  Hatt>. 
e.  12.  #11.     2  Inst.  52. 

(5)  The  living  an  idle,  vagrant,  and  disorderly  iife,  without  Living  idl«> 
having  any  visible  means  to  support  it.    2  Haxv.  c.  12.  §  10. 

A  woman  walking  up  and  down  the  streets  to  puck  up  men,  a 
night-walker,  may  be  apprehended.  Per  Laxurence  J.  Lawrenc€ 
r.  Hedger,  3  Taunt.  15. 

(6)  The  being  pursued  by  hue  and  cry.    2  Haw.  c.  12.  §  14. .   Hue  and  cry. 
For  if  a  felony  h  done,  and  one  is  pursued  upon  hue  and  cry, 

that  18  not  of  ill  fame,  suspicious,  unknown,  nor  indicted*  he  may 
be  attached  and  imprisoned  by  the  law  of  the  land.     2  Inst.  52. 

(7)  But  generally,  no  such  cause  of  suspicion,  as  any  of  the  Where  no  crim« 
above  mentioned,  will  justify  an  arrest,  wnere  in  truth  no  such  » committed, 
crime  hath  been  committed  ;  unless  it  be  in  the  case  of  hue  and 

cry.    2  Haw.  e.  12.  $  16. 

(8)  In  the  case  of  Samuel  v.  Payne  and  others^  Doug.  359*  Difference  be. 
it  was  determined  that  a  peace  officer  may  justify  an  arrest  on  *^e«»  arrett  by 
a  reasonable  charge  of  felony,   without  a  warrant,  although^  it  *,2fb*°*'^te 
should  afterwards  appear  that  no  felony  had  been  committed :  but  L,^^.*  '^"^* 
that  a  private  individu^d  in  such  a  cajse  cannot. 

It  is  lawful  for  a  private  person  to  do  any  thing  to  prevent  the 
perpetration  of  a  felony.  Therefore,  in  a  case  where  the  de« 
fendants  broke  and  entered  the  plaintiflTs  house  to  prevent  him 
from  murdering  his  wife,  the  court  of  C.  P.  held  that  they  were 
justified.  Per  Chambre  J.  Handcock  v.  Baker  and  others^ 
2  Bos.  Sf  PuU.  260. 

Ledwith  v.  Cafchpole,  E.  23  Geo.  3.   Cald.  291.     This  was  an  a  constable 
action    of  trespass  and    false    imprisonment  tried  before  Lord  may  justify  an 
Mansfield  at  Guildhall.    The. defendant  was  one  of  the  marshal-  •rreat,onpnK 
men  of  the  lord  mayor  of  London.     The  jury  found  a  verdict  for  JSa^iffSoii   '  * 
the  plaintiff  with  20/.  damages.     Upon  motion  for  a  new  trial*  ||„  y^^^  j^. 
Lord  Man^idd  reported  the  evidence  to  have  been ;  That  one  mitted,  al-  * 
Smithy  who  had  lost  some  linens  to  a  large  amount,  brought  one  though  no  pon- 
Stevens  to  the  defendant,  who  said,  that  one  Maddox  had  called  a  '>v^^Aaf]^b# 
coach,  and  put  Smith's  bale  of  goods  into  it  at  a  public  house ;  ^"'^ 
that  the   plaintiff  put  his  head  into  the  coach ;  that  afterwards 
the  coach  stopped  at  another  house,  and  that  the  plaintiff  met  it 
there;  that  Smith  suspecting  the  plaintiff  to  have  been  concerned 
in  the  theft,  froni  the  circumstance  of  his  having  been  twice  so 
seen  at  the  coach,  took  the  defendant  on  a  Sunday  to  the  plaintiff 
for  the  purpose  of  having  him  apprehended ;  that  when  they  came 
to  him,  neither  Smith  nor  any  other  person  charged  the  plaintiff 
with  a  felony ;  that  Smith  said,  **  1  have  lost  some  cloth ;  but  I 
don't  say  that  it  was  he  who  stole  it ;  I  know  nothing  of  that, 
but  stolen  it  was."    The  defendant,  being  asked  by  the  plaintiff 
what  authority  he  had  to  arrest  him,  produced  a  hanger,  aiid  said, 
'*  That  was  his  iiuthority  :'*  That  he  then  did  arrest  the  plaintiff, 
and  took  him  to  the  Poultry  Compter ;  from  whence  he  was  taken 
the  next  day  before  the  sitting  alderman,  and  discharged.— 
BuUer  J.  I  think,  if  we  were  to  say  that  a  constable  is  justifiable 
in  this  case,  we  should  go  the  length  of  saying  that  he  is  to  some 
purposes  a  judicial  officer,  which  is  gohig  further  than  has  ever  A  constable  is 
yet  been  adjudged.    It  would  be  to  all6w  a  constable  to  examine  not  a  judicial 
witnesses,  act  upon  their  testimony,  though  he  cannot  adminiiter  oOker. 
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Ledwith  v.        &"  oath,  and  judicially  to  conclude  whether  there  is  or  is  not  a 
Catchpole,  reasonable  ground  of  suspicion,  and  this  might  be  attended  with 

Cald.  291.  danger.    Where  a  positive  charge  is  made,  the  party  making  it 

is  obliged  to  follow  it  up  with  a  prosecution,  or  is  himself  liable 
to  an  action.  In  such  case  the  constable  is  merely  ministerial^ 
and  bound  to  take  the  party  up,  and  carry  him  before  a  magis- 
trate. The  magistrate  must  then  examine  into  the  matter  upon 
oath,  which  the  constable  cannot  do.  —  WiUes  J.  A  felony  is 
committed.  The  prisoner  looked  into  the  coach  where  the  stolen 
goods  were  deposited  at  the  time,  and  afterwards  met  the  coach, 
where  it  stopt.  Then  called  upon  as  the  constable  was  to  act, 
and  under  such  strong  circumstances  of  suspicion,  I  think  it  be- 
came his  duty  to  act,  and  that  there  ought  to  be  a  new  trial.  — 
Lord  Mansfield,  The  question  is,  whether  a  felony  has  been  com- 
mitted or  not  ?  And  then  the  fundamental  distinction  is,  that  if  a 
felony  has  actually  been  committed,  a  private  person  may,  as  well 
as  a  peace  officer,  arrest ;  if  *not,  the  question  always  turns  upon 
this.  Was  the  arrest  bond  fide  ?  was  the  act  done  fairly  and  in  purr 
suit  of  an  offender,  or  by  design  or  malice  and  ill-will  ?  Upon  a 
highway  robbery  being  committed,  an  alarm  spread,  i^d  parti- 
ciuars  circulated,  and  in  the  case  of  crimes  still  more  serious,, 
upon  notice  given  to  all.  the  sea-ports,  it  would  be  a  terrible  thing, 
if  under  probable  cause  an  arrest  could  not  be  niade ;  and  felons 
are  usually  taken  up  on  descriptions  in  advertisements.  Many 
an  innocent  man  has  been  and  may  be  taken  up  upon  suspicion : 
but  the  mischief  and  inconvenience  to  the  public  in  this  point  of 
vfew  are  comparatively  nothing.  It  is  of  great  consequence  to 
the  police  of  the  country.  I  think  there  should  be  a  new  trial. 
Per.  Lord  Mansfield  and  fVUles  J. — Rule  absolute. 
East.  23  G.  5.        ^^^  ^^^  ^^i^l  came  on  at  the  sittings  after  this  term,  when  a 

verdict  was  found  for  the  defendant. 

If  a  peace  officer  of  his  oton  head  takes  a  person  into  custody 
on  suspicion,  he  must  prove  that  there  was  such  a  crime  cam^ 
mitted;  but  if  he  receives  a  person  into  custody,  on  a  charge  pre- 
ferred by  another  of  felony  or  breach  of  the  peape,  thdie  he  is  to 
be  considered  a  mere  conduit,  and  if  no  felony  or  breach  of  the 
peace  was  committed,  the  person  toho  preferred  the  charge  alone 
ts  anstoerahle.  So  ruled,  per  Buller  J.  at  N.  P.  in  1788.  Wil» 
Hams  V.  Daxvson,  S.  P.  Per  Lord  EUenborough  C.  J.  Hobbs 
Gent,  one,  Sfc.  v.  Branscomb,  Drinkwater  and  others.  Sittings 
after  T.  T.  53  Geo.  S.     3  Can^.  420. 

Oxlet/  V.  Flower  and  another,  sheriffs  of  Middlesex.  Sittings 
after  M.  T.  40  Geo.  3.  MS.  This  was  an  action  of  trespass 
and  false  imprisonment.  It  appeared  that  the  defendant's  officer, 
having  a  writ  against  one  Mrs.  Catherington,  apprehended  the 
plaintiff  by  mistake  for  her,  she  permitting  herseli  to  be  arrested 
without  undeceiving  the  officer,  and  even  contributing  to  his 
mistake.  The  verdict  was  for  the  plaintiff,  and  the  defendant 
applied  to  the  court  to  certify  against  the  plaintiff's  costs,  under 
the  statute  43  Eliz.  c.  6.  §  %  But  Lord  Kenyon  C.  J.  observed, 
that  there  was  an  exception  as  to  any  action  brojught  for  any 
title  or  inheritance  of  lands,  or  for  any  battery ^  and  expressed  his 
opinion  that  this  action  came  under  the  latter  signification,  and 
said  that  he  was  therefore  precluded  from  certifying. 
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III.  By  'whom  the  Arrest  shall  be  made. 

In  criminal  cases,  a  person  may  be  apprehended  and  restrained  Armt  without 
of  his  liberty,  not  only  by  process  out  of  some  court,  or  warrant  wannant. 
from  a  magistrate,  but  frequently  by  a  constable,  watchman,  or 
private  person,  without  any  warrant  or  precept. 

If  a  justice  see  a  felony,  or  other  breach  of  the  peace,  com-  By  ajuitioeof 
mitted  in  his  presence,  he  may  in  his  own  person  apprehend  the  ^^  peace, 
ofiender.     And  he  may  also,  by  word  of  mouth,  command  any  ^      -^  ^* 
one  to  arrest  another  who  shall  be  guilty  of  any  felony,  or  actual 
breadh  of  the  peace,  in  his  presence,  and  such  command  is  a  good 
warrant  without  writing. 

And  all  persons  who  are  present  when  a  felony  is  committed,  By  priTate  per- 
or  a  dangerous  wound  given,  are  bound  to  apprehend  the  offender,  '^' 
on  pain  of  being  fined  and  imprisoned  for  their  neglect,  unless  |  |  ^*  ^''^* 
they  were  under  age  at  the  time. 

Also  every  private  person   is  bound  to  assist  an  officer  de-  lb.  4  7. 
manding  his  help,  for  tne  taking  of  a  felon,  or  the  suppressing  of 
an  aflray. 

Also  by  the  vagrant  act  6f  17  Geo*  2.    Every  private  person  17  Ck  s.  «•  5. 
may  apprehend  beggars  and  vagrants. 

Also,  a  watchman  may  arrest  a  night-walker,  by  a  warrant  in  By  watdmaa, 

law.  2liitt.S2. 

Watchnaen  and  beadles  have  authority  at  common  law  to  arrest 
and  detain  in  prison,  for  examination,  persons  walking  in  the 
streets  at  night  whom  there  is  reasonable  ground  to  suspect  of 
felony,  although  there  is  no  proof  of  a  felony  having  been  ^onp 
mitted*    Lawrence  v.  Hedger^  T.  50  Qeo.  3.  6,  P.  S  Taunt.  14< 

In  2  Burr,  164.  Rex  v«  Booiie,  is  an  indictment  against  a 
constable  for  suffering  a  street- walker,  taken  up  by  a  watchman, 
to  escape. 

In  liJce  manner,  a  constable  may  ex  qfficio  arrest  a  breaker  of  By  constables, 
tbe  peace  in  his  view,  and  keep  him  in  his  house,  or  in  the  stocks,   ^     ^^  ^^^' 
till  be  can  bring  liim  before  a  justice* 

Or  any  person  whatsoever,  if  an  affray  be  made  to  the  breach  ^x  others  In 
of  the  king'a  peace,  may  without  any  warrant  from  a  magistrate  ^^^T^  Z^^' 
restrain  any  of  the  offenders,  to  the  end  the  king's  peace  may  be 
kept :  but  after  the  affiray  is  ended,  they  cannot  be  arrested  with- 
out an  express  warDint. 

It  seems  that  any  one  may  lawfully  lay  hold  of  another,  whom  ^  Haw.  c.  1  i, 
he  shall  see  upon  the  point  of  committing  treason  or  felony,  or  ^  ^^* 
doing  any  act  which  would  manifestly  endanger  another's  life ;  and 
may  detain  him  till  it  may  be  reasonably  presumed  tltat  he  hath 
chu^ed  bis  purpose. 

So  much  concerning  an  arrest  without  a  warrant :  next  follows  ^"^^^  ^i^ 
arresting  with  such  warrant.  warrant. 

The  warrant  is  ordinarily  directed  to  the  sheriff  or  constable,   Bythesberiffor 
and  they  are  indictable*  and  subject  thereupon  to  a  fine  and  im-  ^'i^^^^ 
prisonment,  if  they  neglect  or  refuse  it.  '^^  ^^' 

If  it  be  directed  to  the  sheriff,  he  may  command  his  bailiff*  Sheriff  may  de- 
under-sheriff,  or  other  sworn  and  known  officer,  to  serve  it,  with-  ?!^w 
out  writing  any  precept.    But  if  he  will  command  another  man, 
that  is  no  such  officer,  to  serve  it,  he  must  give  him  a  written 
precept,  otherwise  an  action  of  false  imprisonment  will  lie. 


174  artWt  {Tlie  Manner  qf.)  §  iii.  rv. 

2  Haw.  c.  14.         But  every  other  person  to  whom  it  is  directed  must  personally 
§  2^*  execute  it ;  yet  it  seems,  that  any  one  may  lawfully  assist  him. 

Whether  a  cQii-       If  a  warrant  be  generally  directed  to  all  constables,  no  one 
c!!te  i/out  of^     ^*"  execute  it  out  of  his  own  precinct ;  for  in  such  case  it  shall 
Ill's  own  district.  ^®  taken  respectively  to  each  of  them  within  their  several  dis- 
tricts, and  not  to  one  of  them  to  execute  it  within  the  district  of 
another :   but   if.  it  be  directed  to  a  particular  constable  (Mr, 
Hawkins  says,  to  a  particular  constable  6y  name),  he  may  execute 
it  any  where  within  the  jurisdiction  of  the  justice,  but  is  not  com- 
pellable to  execute  it  out  of  his  own  constablewick.     1  Lard 
Raym.  546.     1  Hale,  581.    2  Hale,  110.    2  Haw.  c.  13.    J  SO. 
1  Salk.  176. 
Any  person  I'he  justice  that  issues  the  warrant  may  direct  it  to  a  prirate 

tnay  execute  it.  person  if  he  please,  and  it  is  good :  but  he  is  not  compellable  to 

execute  it,  unless  he  be  a  proper  officer.     1  Hale,  581. 
But  not  to  be  But  by  the  justice's  oath  of  office  the  warrant  ought  not 

directed  to  the    to  be  directed  to  the  party,  but  to  some  indifferent  person,  to 
P«rty.  execute  it. 

Where  directed      If  &  warrant  be  directed  to  two  or  more  jointly,  yet  any  one 
to, two  jointly,     of  them  alone  may  execute- it. .   DaU*  c,\S9* 

IV.    TKe  Manner  qf  an  Arrest. 

To  be  gone  The  officer,  to  whom  a  warrant  is  directed  and  delivered,  ought 

about  imme-       with  all  Speed  and  secrecy  to  find  out  the  party,  and  then  to  ex- 
diately.  ecute  the  warrant.    Dak,  c.  169.  p.AOi^. 

Opposing  the  ^^  ^^  certainly  an  offence  of  a  very  high  nature,  to  oppose  one 

execution.  wiio  lawfully  endeavours  to  arrest  another  for  treason  or  Jelonyf 

and  it  seems  that  a  person  who  so  opposes  an  arrest  for  treason, 

whereof  he  knows  the  party  to  have  been  guilty,  is  thereby  guilty 

of  the  treason ;  and  that  he,  who  so  opposes  an  arrest  for  felony, 

is  an  accessary  to  the  felony.     1  Haw,  c^l7.  §  I. 

Arresting  in  the       -^^  arrest  in  the  night  is  good,  both  at  the  suit  of  the  king  and 

night.  of  the  subject ;  else  the  party  may  escape.     9  Rep,  66, 

Arresting  in  an.       By  Stat.  24  G,  2.  c  55,    Constables  and  others  may,  on  having 

other  county.      the  warrant  indorsed  by  a  justice  in  another  county,'  into  which 

See  R.  T,  Ky-  an  offender  shall  have  escaped,  which  the  justices  shall  do,  on 

naston,  proof^  on  oath,  of  the  hand-writing  of  the  first  justice  who  signed 

.  1  East.  117.       ^g  warrant,  arrest  an  offender  in  such"  other  county,  and  carry 

him  before  the  justice  who  indorsed  the  warrant,  or  some  other 

justice  of  such  other  county,  if  the  offeree  be  bailable,  to  find 

bail ;  or  else  shall  carry  him  back  again  before  a  justice  in  tlie 

county  from  whence  the  warrant  did  first  issue. 

Arrest  m  order        ^^  ^^  case  of  Matfhew  v.  Parker f  8  T,R,  110.  it  was  deter* 

to  find  sureties    mined  that  a  warrant  to  arrest  the  party,  to  the  end  that  he  jmay 

to  appear  at  the  become  bound  to  appear  at  the  next  sessions,  S^c,  means  the  next 

next  sessions,      sessiom  after  the  arrest,  and  not  after  the  date  of  the  warrant; 

therefore  the  officer  executing  it  may  justify  an  arrest  after  the 
sessions  next  ensuing  the  date  of  the  warranty 
Takiite  the  -^  private  person  cannot  raise  power  to  arrest  oir  detain  a  felon. 

power  of  the       1  Hale,  601. 

county.  But  any  justice,  or  the  sheriff,  may  take  of  the  county  any 

number  that  he  shidl  think  meet,  to  pursue^  arrest,  and  imprison 
traitors,  murderers,  robbers,  and  ouier  felons;  or  such  as  do 
break,  ^r  go  about  to  break,  or  disturb  the  king's  peace:  and 
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every  man,  being  required,  ought  to  assist  and  aid  them,  on  {>ain 
of  fine  and  imprisonment.    Ddi.  c.  171. 

It  is  not  justifiable  for  a  justice,  sheriff,  or  other  officer,  to' 
anemble  the  vogse  comhatus,  or  raise  a  power  or  assembly  of 
pesple,  upon  juieir  own  heads,  without  just  cause,     bait,  c.  171  • 

But  where  a  justice,  sheriff,  or  other  dficer ^  is  enabled  to  take 
the  power  of  the  countj,  it  seemeth  they  may  command  and 
ought  to  have  the  aid  and. attendance  of  all  knights,  gentlemen, 
yeomen,  husbandmen,  labourers,  tradesmen,  servants,  and  ap* 
prenticeSf  and  of  all  other  persons  being  above  the  age  of  fifteen 
years,  and  able  to  triurel.    Dolt.  c.ni. 

Women,  ecclesiastical  persons,  and  such  as  be  decrepit,  or  dis- 
eased, shsll  not  be  compelled  to  attend  them.    Id. 

And  in  such  case  it  is  referred  to  the  .discretion  of  the  justice, 
sheriff,  or  other  officer,  what  number  they  will  have  to  attend  on 
them,  and  how  and  after  what  manner  they  shall  be  armed  or 
otherwise  furnished,    /of. 

As  to  the  case  of  breaking  opftn  doors,  in  order  to  apprehend  Breaking  opea 
offenders,  it  is  to  be  observed  that  the  law  doth  never  allow  of  ^««. 
sach  extremities  but  in  cases  of  necessity ;  and  therefore  no  one 
can  justify  breaking  open  another's  door  to  make  an  arrest,  unless 
he  first  signify  to  those  in  the  house  the  cause  of  his  coming,  and 
request  them  to  give  him  admittance.     2  Haw,  c.  H.  $  1. 

No  precise  form  of  words  is  required  in  a  case  of  this  kind. 
It  is  sufficient,  that  the  party  hath  notice,  that  the  officer  cometh 
not  as  a  mere  trespasser,  but  claiming  to  act  under  a  proper 
aathority,  provided  that  the  officer  has  a  legal  wairrant.   Fost.  137< 

But  where  a  person  authorised  to  arrest  another,  who  is  shel* 
tered  in  a  house,  is  denied  quietly  to  enter  into  it,  in  order  to 
take  him,  it  seems  generally  to  be  agreed  that  he  may  justify 
breaking  open  the  doors  in  the  following  instances ; 

(1)  Upon  a  capias  grounded  on  an  indictment  for  any  crime 
whatsoever  i  or  upon  a  capias  from  the  chancery  or  king's  bench, 
to  compel  a  man  to  find  sureties  for  the  peace  or  good  behaviour, 
or  even  upon  a  warrant  from  a  justice  of  peace  for  such  purpose. 
» Haw.  c.  14.  §  3. 

(2)  When  one  ktfown  to  have  committed  a  treason  or  felony* 
or  to  have  given  another  a  dangerous  wound,  is  pursued  either 
with  or  wi&out  a  warrant,  by  a  constable  or  private  person ;  but 
where  one  lies  under  a  prooable  suspicion  only,  and  is  not  in- 
dicted, it  seems  the  better  opinion  at  this  day  (Mr.  Hawking  s  H«w.  c.  14. 
sayi)  that  no  one  can  justify  the  breaking  open  doors  in  order  to  §  7. 
apprehend  him  :  And  this  opinion  he  founds  on  Coke's  4  Inst.  177. 

and  Hale's  Pleas  of  the  Crown,  91 . 

But  upon  a  warrant  for  probable  cause  of  suspicion  of  felony, 
the  person  to  whom  such  warrant  is  directed  may  break  open 
doors  to  take  the  person  suspected,  if  upon  demand  he  will  not 
surrender  himself,  as  well  as  if.  there  had  been  an  express  and 
positive  charge  against  him ;  and  so  (he  says)  hath  the  common 
practice  obtained,  notwithstanding  the  contrary  opinion  of  Lord 
Co^,»  for  in  such  case  the  process  is  for  the  king,  and  therefore 
a  wm  omttas  is  implied.     1  Hale^  580.  58S«    2  Hale,  117. 

And  as  he  may  break  open  such  person's  own  house,  so  much 
more  may  he  break  open  tne  house  of  another,  to  take  biro ;  for 
so  the  sheriff  may  do  upon  a  civil  process :  But  then  he  must  at 


176  HCte0t  (The  Mawier  qfi)  §  iv. 

His  peril  see  that  the  felon  be  there;  for  if  the  feloQ  be  not 
there,  he  is  a  trespasser  to  the  stranger  whose  house  it  is* 
2  Halef  117*     Semaynes  case,  5  Rq^.  92.  a. 

But  it  seems  jthat  he  that  arrests  as  b.  private  man  barely  upon 
suspicion  of  felony  cannot  justify  the  breaking  open  of  doors  to 
arrest  the  party  suspected,  but  he  doth  it  at  his  peril,  that  is, 
\£  in  truth  he  be  a  felon,  then  it  is  justifiable,  but  if  he  be  inno" 
cent,  but  upon,  a  reasonable  cause  suspected,  it  is  not  justifiable* 
1  Hakr  82. 

It  is  justifiable  for  a  private  person  to  break  and  enter  the 
house  of  another,  and  imprison  his  person^  in  order  to  prevent 
him  murdering  his  wife.  Handcock  v.  Baker,  2  Bos*  if  PuU. 
260.  ante. 

But  a  constable  in  such  case  may  justify,  and  the  reason  of  the 
difference  is  this ;  because  in  the  former  case  it  is  but  a  thing 
permitted  to  private  persons  to  arrest  for  suspicion,  and  they  are 
not  punishable  if  they  omit  it ;  and  therefore  they  cannot  break 
open  doors ;  but  in  case  of  a'  constable,  he  is  punishable  if  he 
omit  it  upon  complaint.    2  Haie,  92* 

•  And  m  general,  an  ofBcer  upon  any  warrant  from  a  justice, 
either  fbr  the  peace  or  good  behaviour,  or  in  any  case  where  the 
king  is  party,  may  by  force  break  open  a  man*s  house,  to  arrest 
the  offender.    Dolt.  c.  169. 

(3)  On  a  warrant  to  search  for  stolen  goods  the  doors  may  be 
bvoke  open,  if  the  ^oods  are  there ;  and  if  they  are  tiot  there^ 
the  constable  seems  mdemnified,  but  he  that  made  the  SMg^^stion 
is  punishable. .  2  Hale,  151. 

(4)  Where  forcible  entry  or  detainer  is  found  by  inquisition 
before  justices  of  the  peace,  or  appears  on  their  view.  2  Hatom 
e.  14.  J  6^ 

(5)  On  a  capias  uilagatum,  or  capias  pro  Jine,     Id.  §  2. 

(6)  On  the  warrant  of  a  justice  of  tne  peace  for  the  levying 
of  a  forfeiture,  iii  execution  .of  a  judgment,  or  conviction  for 
it,  -grounded  on  any  statute,  which  gives  the  whole  or  any  part 
of  such  forfeiture  to  the  king.     Id.  §  5. 

(7)  Where  an  affray  is  made  in  a  house,  in  the  view  or  hearing 
of  the  constable,  he  may  break  open  the  doors  to  take  tKem. 
1  Hauf.  c.  63.  i  16.    2  Hatv.  c.  14.  §  8. 

(8)  If  there  be  disorderly  drinking  or  noise  in  a  house  at  an 
unseasonable  time  of  night,  especially  in  inns,  taverns,  or  ale- 
houses, the  constable  or  his  watch, .  demanding  entrance,  and  be- 
ing refused,  may  break  open  the  doors,  to  see  and  suppress  the 
disorder.    2  Hale,  95. 

(9)  Wherever  a  person  is  lawfully  arrested  for  any  cause,  and 
afterwards  escapes,  and  shelters  himself  in  an  house.  2  Hato. 
G.  14.  §  9. 

(10)  But  upon  a  general  warrant,  without  expressing  any 
felony  or  treason,  or  surety  of  the  peace,  the  officer  cannot 
break  open  a  door.     1  Haley  584. 

'  (11)  Neitlier  ought  doors  to  be  broken  open  to  take  a  person, 
who  is  required  to  take  certain  oaths  by  virtue  oi  a  statute,  becuiuse 
in  such  case  the  warrant  is  not  grounded  on  a  precedent  offence. 
2  Hato.  c.  14.  $  11.     12  Rep.  131. 

(12)  In  a  civil  suitj  the  officer  cannot  justify  the  breaking  open 
an  outward  door  or  window  in  order  to  execute  process.    If  he 
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doth,  lie  16  a  trespasser.  Bot  If  he  findeth  the  outward  door 
open,  and  entereth  thai  way,  or  if  the  door  be  opened  to  him 
from  within,  and  he  entereth,  he  may  break  open  inward  doors^ 
if  he  findeth  that  necessary,  in  order  to  execute  his  process. 
FoH.  S19. 

For  a  man's  house  it  his  castle,  for  safety  and  repose  to  him* 
self  and  family ;  but  if  a  stranger,,  who  is  not  of  the  family, 
upon  a  pursuit  taketh  refuge  in  the  house  of  another,  this  rule 
doth  not  extend  to  Aim,  it  is  not  his  castle,  he  cannot  claim  the 
benefit  of  sanctuary  therein.    Fost*  320. 

And  it  is  always  to  be  remembered  that  this  rule  must  be  con« 
fined  to  the  case  of  arrest  upon  process  in  civil  suits  only.  For 
where  ajehny  hath  been  committed,  or  a  dangerous  wound  given, 
or  eren  where  a  minister  of  justice  cometh  armed  with  process 
£[>nDded  on  a  breach  of  the  peace,  the  party's  own  house  is  na 
sanotoary  for  him ;  in  these  cases,  the  justice  which  is  due  to  the 
public  must  superaede  every  pretence  of  private  inconvenience. 
Foa.$20. 

(IS)  Finally,  in  all  these  cases,  if  an  officer,  to  serve  any  war* 
rant,  enter  into  a  house,  the  doors  being  open,  and  then  the 
doors  are  locked  upon  him,  he  may  break  them  open  in  order  to 
regain  his  liberty.    2  Hatv,  c.  14.  $  11. 

If  there  be  a  warrant  against  a  person  for  a  trespass  or  breach  Killing  in  th« 
of  the  peace,  and  he  fly  and  will  not  yield  to  the  arrest,  or  being  armt  or  pursuit* 
taken,  make  lug  escape;   if  the  officer  kill  him,  it  is  murder. 
2  Haky  117.    1  Basis  P.  C.  802. 

But  if  such  person,  either  upon  the  attempt  to  arrest,  or  after 
the  arrest,  assault  the  officer,  to  the  intent  to  make  his  escape 
from  him,  and  the  officer  standing  upon  his  guard  kill  him,  this 
is  no  felony ; .  for  he  is  not  boui^  to  go  back  to  the  wall  as  in 
common  cases  of  se  defendeado^  for  the  law  is  his  protection. 
2  Haky  1 18.  1  East's  P.  C.  802. 

But  where  a  warrant  issueth  against  a  person  for  felonv,  and 
either  before  arrest  or  after*  he  flies  and  defends  himself  with 
ttones  or  weapons,  so  that  the  officer  must  give  over  his  pursuit, 
or  otherwise  eannot  take  him  without  killing  him,  if  he  kill  him, 
it  18  no  felony.  And  the  same  law  is  for  a  constable  that  doth 
it  bj  virtue  of  his  office,  or  on  hue  and  cry.    Id. 

But  then  there  must  be  these  cautions  :  1.  He  must  be  a  law-^ 
ful  officer;  or  there  must  be  a  lawful  warrant.  2.  The  party 
ought  to  have  notice  of  the  reason  of  the  pursuit,  namely « because 
a  warrant  is  against  him.  S.  It  must  be  a  case  of  necessity,  and 
that  not  su^b  a  necessity  as  in  the  former  case,  where  an  assault 
is  made  upon  the  officer ;  but  this  is  the  necessity,  namely,  that 
he  cannot  otherwise  be  taken.    2  Haley  1 19.  1  East's  P.  C.  812. 

if  an  innocent  person  be  indicted  of  a  felony,  where  in  truth 
no  felony  was  committed,  and  will  not  suffer  himself  to  be  arrested 
by  the  <^ficer  who  has  a  warrant  for  that  purpose,  he  may  law- 
fully be  killed  by  him  if  be  cannot  otherwise  be  taken ;  for  there 
is  a  charge  against  him  upon  record,  to  which,  at  his  peril,  he  is 
bound  to  answer.     1  Hffto,  e,  28.  §  12.     [^See  tit,  IS^omidVe*] 

But  though  a  private  person  may  arrest  a  felon,  and  if  he  fly, 
so  as  he  cannot  be  taken  without  he  be  killed,  it  is  excusable 
IB  this  case  for  the  necessity,  yet  it  is  at  his  peril  that  the  party 
be  a  felon ;  fcv  if  he  be  innocent  of  the  felony;  tbe  kilKng  (at 
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least  before  the  arrest)  seems  at  least  manslaughter ;  for  an  inno- 
cent person  is  not  bound  tp.  take  notice  of  a  private  person's  sus- 
picion.   2  Halcy  119. 
vrhether  the  A  person  sworn  and  commonly  known,  and  acting  within  his 

constable  need     own  precinct,  need  not  shew  his  warrant,  but  he  ought  to  acquaint 
J^*^  *""  '^""  ^^  P®"y  with  the  substance  of  it.     2  Hato.  c.  IS.  §  28. 

An  officer  giveth  sufficient  notice  what  he  is,  when  he  saith  to 
the  party,  /  arrest  you  in  the  kings  name ;  and  in  such  case  tlie 
party  at  his  peril  ought  to  obey  him,  though  he  knoweth  him  not 
to  be  an  officer ;  and  if  he  have  no  lawful  wcurrant  the  party  griev- 
ed may  have  his  action  of  false  imprisonment.  DaU»  e.  169. 
p.  40*. 
ti  lUle,  IIS.  But  the  learned  editor  o£  Hale's  historv  observes  hereupon, 

that  the  books  referred  to  intend  the  general  warrant  constituting 

such  person  an  offi.cer,  jis  a  bailiff,  or  the  like,  in  a  civil  aetion ; 

though  it  may  be  otherwise  in  case  of  felony,  because  in  such  case 

a  private  person  may  airest  a  felon  without  any  warrant  at  all. 

Even  in  a  civil  action,  if  the  officer  make  the  arrest  without 

any  warrant,  and  before  the  writ  be  delivered  to  the  she.rifff  tlie 

Hall  v«  Roohe^  arrest  is  illegal.     And  in  Hall  v.  Roche  (in  which  such  W9S  the 

8  T.  R.  1 88.      fact)  Lord  Kent/on  C.  J.  said,  if  it  be  established  as  law  by  the 

cases  cited  that  it  is  not  necessary  ^o  shew  the  warrant  to  .the 
party  arrested  who  demands  to  see  it,  I  will  not  shake  those  au- 
:  thorities:  but  I  cannot  forbear  observing  that  if  it  be  so  established^ 
it  is  a  most  dangerous  doctrine ;  because  it  may  affect  the  party 
criminally  in  case  of  any  resistance ;  and  if  homicide  ensue*  the 
legality  of  the  warrant  enters  materially  into  the  merits  of  the 
question.  I  do  not  think  that  a  person  is  to  take  it  ibr  granted 
that  another  who  says  he  has  a  warrant  against  him,  without  pro- 
ducing it,  speaks  truth.  It  is  very  important  that  in  all  cases 
where  an  arrest  is  made  by  virtue  q£  a  warrant,  the  warrant  (if 
demanded  at  least)  should  be  produced. 

A^warrant  was  issued  to  apprehend  the  plaintiff  upon  a  charge 
of  a  conspiracy :  a  constable  went  to*  the  plaintiff's  house  with  the 
warrant,  shewed  it  .to  him,  allowed  him  to  take  a  copy  of  it,  and 
then  was  accompanied  bv  the  plaintiff  to  the  magistrate,  who  after 
examining  him  dismissed  him.  Trespass  for  assault  and  false  im- 
prisonment was  brought  against  the  magistrate,  and  a  verdict  was 
given  for  the  defendant.  Upon  shewing  cause  against  a  rule  for 
setting  aside  the  verdict,  Sir  «/.  Mansfidd  C.  J.  held,  that  as  the 
plaintiff  went  voluntarily  before  the  magistrate,  the  warrant  being 
made  no  other  use  of  than  as  a  summons,  this  was  no  arrest,  and 
therefore  the  verdict  was  right.  Arroiosmith  v.  Le  Mesurier, 
^N.R,  211. 

But  if  he.  act  out  of  his  precinct,  or  be  not  sworn  and  common- 
ly known,  he  must  shew  his  warrant  if  demanded.      2  Hhto. 
c,  13.  §  28.     Otherwise  the  party  may  make  resistance,  and  needs 
Coustiible  in  no  ^'^^  ^^  obey  it.    Dalt*  c.  169.     In  no  case  however  is  a  constable 
case  to  part  with  required  to  part  with  the  warrant  out  of  his  own  possession ;  for 
warTBHt.  that  is  his  justification.     1  Eases  P.  C.  SI  9. 

But  if  the  constable  have  no  warrant,  but  doth  it  by  virtue  of 

his  office  as  a  constable,  *it  is  sufficient  to  notify  that  he  is  consta- 

*  ble,  or  that  he  arrests  in  the  king's  name.     1  Hale,  589. 

>yjiiTantof  But  in  the  case  of  a  warrant  of  distress,  issued  by  a  jujSjtice  of 

distTMi.  ijj^  peace,  for  levying  a  pecuniary  forfeiture  or  sum  of  moneys  it 


S  TV.  v.  arrejft  (4^^)  i79 

iM  specially  provided  by  stat.  27  Geo.  2.  c.  20.   that  tlie  officer  ^  O*  >•  «•  sa 
executing  the  same  shall »  if  required,  shew  his  warrant  to  the 
person  whose  goods  are  distrained,  and  shall  suffer  a  copy  thereof 
to  be  taken. 

If  the  constable  come  unto  the  party,  and  require  him  to  so  Noamttby 
before  the  justice,  this  is  no  arrest  nor  imprisonment.      D<w.  words  only, 
c.  170. 

For  bare  words  will  not  make  an  arrest,  without  laying  hold  on 
the  person,  or  otherwise  confining  him.  But  if  an  officer  come 
into  a  room,  and  tell  the  party  he  arrests  him,  and  lock  the  door, 
this  is  an  arrest ;  for  he  is  in  custody  of  the  officer.  1  Salk,  79. 
2  Hato.  c.  19.  §  i.  Cos.  Temp.  Hardtv.  301. 

It  hath  been  holden  that  if  a  constable,  after  he  hath  arrested  Retaking  tlUr 
the  party  by  force  of  a  warrant,  sufier  him  to  go  at  large  upon  his  «"««(. 
promise  to  come  again  and  find  sureties,  he  cannot  afterwards 
arrest  him  by  force  of  the  same  warrant :  However  if  the  party 
retam^  and  put  himself  again  under  the  custody  of  the  constable, 
it  seems  it  may  be  probably  argued  that  the  constable  may  lawfully 
detain  him,  and  bring  him  before  the  justice  in  pursuance  of  such 
warrant ;  but  in  ^his  the  law  doth  not  seem  to  be  clearly  settled. 
^Haw.c.  IS.  $  9. 

But  if  the  party  arrested  do  escape,  the  officer  upon  fresh  sui4 
■ay  take  him  again  and  again,  so  often  as  he  escapeth,  although 
he  were  out  of  view,  or  that  he  shall  fly  into  another  town  or 
county.     Dali.  c.  1 69.  p.  905; 

[For  an  arrest  on  a  Sunday,  see  title  Hottl'/s  Oapi  and  stat. 
89  Car.  2.  c.  7.  §  6. J 

V.  fVhat  is  to  Be  done  after  the  Arrest. 

When  a  private  person  hath  arrested  a  felon,  or  one  suspected  By  a  prWatt 
of  felony,  he  may  detain  him  in  custody,  till  he  can  reasonably  P*'^"* 
diimiss  himself  of  him ;  but  with  as  much  speed  as  conveniently 
he  can,  he  may  do  any  of  these  three  things : 

(1)  He  may  carry  him  to  the  common  gaol ;  but  that  is  now 
mrelv  done.    1  HaU^  589.  2  HaUy  77. 

(S)  He  may  deliver  him  to  the  constable,  who  may  eitlier  carry 
hmi  to  gaol,  or  to  a  justice  of  the  peace.     1  //a/e,  589. 

(S)  -He  may  carry  him  immediately  to  a  justice  of  the 
peace.    Id. 

If  the  constable  or  his  watch  hath  arrested  affrayers,  or  persons  Byawitchman. 
^king  in  an  alehouse  disorderly  at  an  unseasonable  time  of 
'^ght,  he  may  put  the  persons  ix)  the  stocksi  or  in  a  prison,  if 
there  be  one  m  the  vill,  till  the  heat  of  their  passion  or  intemper- 
aoce  is  over,  though  he  deliver  them  afterwards,  or  till  he  can 
bring  them  before  a  justice.    2  Hale^  95.  • 

If  the  arrest  be  by  virtue  of  a  warrant,  when  the  officer  hath  By  an  officer  by 
made  the>arrest,  he  is  forthwith  to  bring  the  party,  according  to  warrant, 
the  direction  of  the  warrant.  If  it  be  to  bring  the  party  before 
the  justice  who  granted  the  warrant  specially,  then  the  officer  is 
hoand  to  bring'him  before  the  same  justice;  but  if  the  warrant  be 
to  bring  him  before  any  justice  of  the  county,  then  it  is  in  the 
election  of  the  officer  to  bring  him  before  what  justice  he  thinks 
^9  and  not  in  the  election  of  the  prisoner.  Fosters  Case,  5  Rep. 
59.  b.  1  Hate,  582.  2  Hale,  1 12. 

K  2 


180 


attest  (4/^0 


Sv. 


Returning  the 
warrant. 


24  O.  8.  c.  44. 

Constable  in- 
demnified. 


23  H.  6.  c  9. 
Fee  for  airest. 


But  if  the  time  be  unseasonable,  as  in  or  near  the  night$  where- 
by he  cannot  attend  the  justice,  or  if  there  be  dang^  of  a  present 
vescue,  or  if  the  party  be  sick,  he  may  secure  him  in  the  stocks, 
or  in  an  house,  till  the  next  day,  or  such  time  as  it  may  be  rea- 
som^le  to  bring  him.    2  Hale,  120. 

And  when  he  hath  brought  him  to  the  justice,  y€t  he  is  in  law 
still  in  his  custody  till  the  justice  discharge,  or  bail,  or  commit 
him.    Id,     ^ 

But  it  is  said,  the  constable  is  not  obliged  to  return  the  warrant 
itself,  but  may  keep  it  for  his  bwn  justification,  in  case  he  should 
be  questioned  for  what  he  had  done,  but  only  lo  return  what  he 
has  done  upon  it.    2  Ld.  Raym,  1196. 

And  this  seems  to  be  implied  in  the  statute  of  the  24  Geo.  2. 
c.  44.  §  6.  which  enacts,  that  no  action  shall  be  brought  against  any 
constable  or  other  officer,  or  person  acting  by  bis  order,  and  in 
his  aid,  for  any  thing  done  in  obedience  to  any  warrant  of  a  jus- 
tice of  the  peace,  under  his  hand  knd  seal,  until  demand  hath 
been  made,  or  left  at  the  usual  place  of  his  abode,  by  the  party 
intending  to  bring  such  action,  or  by  his  attorney,  in  wnting, 
signed  by  the  party  demanding  the  same,  of  the  perusal  and  cony 
of  such  warrant,  and  the  same  hath  been  refused  or  iieglected  for 
aix  days  after  such  demand ;  and  if,  after  compliance  therewith, 
aiiy  such  action  shall  b^  brought,  without  making  the  justice  or 
justices  who  signed  or  sealea  the  warrant,  defendant  or  defen- 
dants, on  producing  and  proving  such  warrant  at  the  trial,  the 
jury  shall  give  their  verdict  for  the  defendant. — And  it  ia  certain 
that  the  constable  cannot  grant  a  perusal  or  copy  oi  the  warrant, 
unless  he  hath  it  in  his  custody.  * 

By  an  ancient  statute,  d3  Hen.  6.  c.  9.  No  sheriff  shall  take 
for  any  arrest  but  20e/.  and  the  bailiff  which  maketh  the  arrest 
4ef.  on  pain  of  40/. ;  half  to  the  king,  and  half  to  him  that  will  sue 
in  Bessi(His  (or  the  ccuirts  above),  and  treble  damages  to  the  party 
injured. 

Upon,  which  statute  perhaps  may  be  founded  the  custom  in 
many  places,  of  giving  4£?.  to  the  constable  with  ibe  warrant,  for 
his  trouble  in  executmg  the  same;  which  indeed  at  thai  time 
might  be  a  reasoimble  satisfaction ;  for  ^d*  then  was  worth  more' 
than  ten  times  the  value  of  M^  now.  Which  decrease  in  the 
value  of  money,  in  this  and  many  other  cases,  depending  upoa  an- 
Gient  statutes,  may  seem  to  require  some  consideration.^ 


i3i:jafon*    See  ^tndiff. 
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j    I.  Asscadl^  whaL 
II.  Battery^  wimt. 

III.  In  what, Cases  they  may  he  ju^tfied. 

IV.  How  punished, 

[46  Eliz.  c  6.-22  &  23  C.  2.  c.  9l  §  136.—9  Ann.  c.  16. 
—9  Ann«  c  14.  $  8 6  G.  2.  c.  23.  §  1 1.— 7  G.  2.  c.  21.] 

I.  Assault^  whaL 

AN  assault,  assultus,  from  the   French  assayler,  la  an  attempt  What  is  an  as* 

or  offer,  with  force  and  violence,  to  do  a  corporal  hurt  to  an-  laiilL 
other;  whether  from  malice  or  wantonness,  as  by  striking  at  him 
with  or  without  a  weapon,  though  the  party  striking  misses  his 
aim;  so  drawing  a  sword,  throwmg  a  bottle  or  glass,  with  intent 
to  wound  or  strike,  presenting  a  gun  at  a  person  within  the  dis- 
tance to  which  the  gun  will  carry,  or  pointing  a  pitchfork  at  a 
person  standing  within  reach ;  holding  up  one's  fist  at  him,  in  a 
threatening  or  insulting  manner  ;  or  with  such  other  circumstances 
as  denote  at  the  time  an  intention,  (coupled  with  a  present 
ability)  of  using  actual  violence  against  his  person,  will  amount  to 
aa  assault.  1  Haw.  c.  62.  J  1. 2.  Bull.  N.P.15.  1  Selxo.  N.  P.  27. 
1  Ead$  P.  C.  406.  1  Russ.  862.  3  Blac.  Com.  120. 

From  hence  it  clearly  follows  that  one  charged  with  an.  assault 
and  battery  may  be  found  guilty  of  the  assault,  and  yet  acquitted 
of  the  battery:  But  every  battery  includes  an  assault:  therefore 
on  an  indictment  of  assault  and  battery,  in  which  the  assault  is  ill 
laid,  if  the  defendant  be  found  guilty  Qf  the  battery,  it  is  suf- 
ficient,    1  HaxD.  c.  62.  ^  1  - 

It  seems  agreed  at  this  day,  that  no  words  whatsoever  can  Words  cannot 
amount  to  an  assault,  though  perhaps  they  may  in  some  cases  amoniit  lo  aa 
serve  to  explain  a  doubtful  action ;  as  if  ^.  lays  his  hand  upon  •>««^*» 
his  swordi  and  says,  '^  If  it  were  not  assize  time,  I  would  not  take 
«uch  language  from  you."     These  words  would  prevent  the  action 
from  being  construed  to  be  an  assault,  because-they  shew  he  had 
no  intent  to  do  him  any  corporal  hurt  at  that  time^  and  a  man's 
intention  must  operate  with  his  act  in  constituting  an  assault. 
1  Haw.  c.  62.  §1.    Bull.  N.  P.  15.    1  Mod.  3. 

It.  Battery,  what. 

Battery  (from  the  Saxon  batte^  a  club,  or  beaten^  to  beat,  from  1  Hamc  6Sir 
whence  cometh  also  the  word  battle)  seemeth  to  be,  when  any  in-  §  8* 
jury  whatsoever,  be  it  never  so  small,  is  actually  done  to  Che  per- 
son of  a  man  in  an  angry,  or  revengeful,  or  rude,  or  insolent 
manner,  as  by  spitting  in  his  face,  or  any  way  touching  him 
in  anger,  or  violently  justling  him  out  of  the  way,  ana  tha 
like. 

The  least  touching  of  another's  person  wilfully,  or  in  angerj  is 
a  battery :  for  die  law  cannot  draw  the  line  between  different 
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degrees  of  violence,  and  therefore  totanv  prohibits  the  first  and 
lowest  stage  of  it ;  every  man's  person  being  sacred,  and  no  other 
having  a  right  to  meddle  with  it,  in  any  the  slightest  manner. 
3  Blac.  Com.  120. 
^8-  ^'  ^*^"  The  indictment  was  for  a  battery  upon  Dr.  R.  The  evidence 
77(5*'  ^  ^*®  ^^^^  ^^  defendant  spit  in  his  face.  Holt  G.  J.  It  is  a  battery. 

III.  In  'mhat  Cases  they  may  be  justified. 

^When  justifia.  If  an  oMcer,  having  a  lawful  warrant  against  one  who  will  not 
hl^  suffer  himself  to  be  arrested,  but  resists  and  endeavours  to  rescue 

1  23 '^  *^  ^  himself,  beat  or  wound  him  in  the  attempt  to  take  him,  he  may 
1  Bac.  Abr.  tit  justify  it.  So  if  a,  parent  in  a  reasonable  and  proper  manner  chai- 
Awau.  &  Patt.  tise  his  child,  or  a  master  his  servant,  being  actually  in  his  service 
244.  at  the  time,  or  a  schoolmaster  his  scholar  (a),  or  a  gaoler  his  pri- 

1  Ld.  Raym.  soner,  or  even  a  husband  his  wife ;  or  if  a  man  force  a  sword  from 
if  U  N  P  18    ^^^  ^^^  offers  to  kill  another ;  or  if  a  man  gently  lay  his  hands  on 

another,  and  thereby  stay  him  from  inciting  a  aog  against  a  third 
persoti ;  or  if  I  beat  one  (without  Wounding  him,  or  throwing  at 
nim  a  dangerdus  weapon)  who  wrongfully  endeavours  with  vio- 
s  Blac.  Com.     lence  to  dispossess  me  of  my  land  or  goods,  dr  of  the  goods  of 
121*  another  delivered  to  me  to  be  kept  for  him,  and  will  not  desist  up- 

on my  laying  my  hands  gently  on  him  and  disturbing  him  ;  or  ifa 
man  beat,  wound,  or  maim  one  who  mdkes  an  assault  upon  his 
person,  or  that  of  his  wife,  parent,  child,  or  master ;  or  if  a  man 
fight  with,  or  beat  one  who  attempts  to  kill  any  Stranger ;  or  if  a 
man  even  threaten  to  kill  one  who  puts  him  in  fear  of  death,  in 
such  a  place  where  he  cannot  safely  fly  from  him ;  or  if  one  im- 
prison those  whom  he  sees  fighting,  till  the  heat  is  over ;  in  ^11 
these  cases  it   seems  the   party  may  justify  the  assault  and 
battery. 
Maitcriiiaycor-       In  Keifs  case,  3  Salk,  47*  it  was  adjudged  jt^er  Hob  C.  J.  that 
red  his  appren-  a  master  may  justify  beating  his  apprentice,  servant,  scholar,  Ac* 
tice,iclio]ar,&c.  {T  the  beating  is  in  nature  of  correction  only^  and  tvith  a  proper 

instrument  (o),  Otherwise,  immoderate  correction  is  a  good  reply 
tQ  a  justification  of  the  action. 
^.  A  wife  may  justify  dn  assault  in  defence  of  her  husbitnd ;  so  also 

justify  ia  dc-  ^  servant  in  defence  df  his  master,  but  not  a  master  in  defence  of 
fence  of  his  mas-  his  servant,  because  he  may  have  an  action  per  quod  servitium 
t€r.  amisit.    Leetoafd  v.  Basikcy  1  Ld,  Raym,  62.  1  Salk,  407.  Buli. 

N.  P.  18. 
Haster  icauiot  It  is  said  that  a  servant  may  not  justify  beating  another  in  de- 
fence of  his  master's  son,  though  he  were  commanded  to  do  so  by 
the  master,  because  he  is  not  a  servant  to  the  son ;  and  that  for 
the  like  reason  a  tenant  may  not  beat  another  in  defence  of  his 
landlord.  1  Haxo.  c.Sl.  §2^.  1  Salk.  407. 
In  defence  of  If  A.  enters  into  the  ground  of  B.  unlawfully,  B.  must  request 

P*"*»"«"'  him  to  depart  before  he  can  lay  hands  on  him  to  turn  him  out ; 

SrST's^Sa^^*  for  cvqry  impositio  nianuum  is  an  assault  and  battery,  which  can- 
^4] /  *      not  be  justified  upon  the  account  of  breaking  the  close  in  law 

I  Selw.  N.  P.  without  a  request.  But  if  the  entity  be  forcible^  as  by  breaking 
33.  down  a  gate,  or  the  like,  a  request  to  depart  is  unnecessary ;  for 

9  Salk.  641.       acts  of  violence  on  the  part  of  the  trespasser,  may  be  instantly 
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^yposed  by  such  acti  of  yioleiice  on  the  part  of  (he  owner  Ht  may 
be  necessary  for  the  immediate  defence  of  his  possession« 

If  there  be  an  attempt  made  to  disseise  a  man  of  his  land,   or  Pak.  42.  (33. 
dispossess  him  of  his  goods,  or  to  disturb  him  of  his  high-way, 
or  to  turn  an  ancient  watercourse  from  his  mill,  he  may  lawfully 
use  force  to  resist  it. 

Likewise,  if  a  person  comes  into  my  house,  and  will  not  go  out, 
I  may  justify  laymg  hold  of  him,  and  turning  him  out. 

But  in  genera],  unless  there  be  yiolence  in  the  trespass,  a'party  i  Rum.  869. 
should  not,  either  in  defence  of  his  person,  or  his  real  or  personal  WMTtrT.Buih, 
property,  begin  by  striking  the  trespasser,  but  should  Vequest  ^  '^'  ^'  '^'* 
him  to  depart  or  desist,  and  if  that  is  refused,  should  gently  lay 
his  bands  upon  him  in  the  first  instance,  and  not  proceed  with 
greater  force  than  is  made  necessary  by  resistance.    Thus,  where 
a  churchwarden  justifies  taking  off  the  hat  of  a  person  who  wore 
it  in  church  at  the  time  of  divine  serrice,  the  plea  stated,  that 
he  first  reauested  the  plaintiff  to  be  un(5o^ered,  and  that  the 
plaintiff  refused.      Hatoe   v.  Planner,  1  Saund.  13.  Com.  Dig: 
[E^ise)  F.2. 

And  where  a  man  in  his  own  defence  beats  another  who  first  i  H*w.  c.  $l 
aitaalts  him,  he  may  take  advantage  thereof,  both  upon  an  indict-  §  '* 
ment,  and  upon  an  action ;  but  with  this  differehce,  that  on  an 
bdictment  he  may  give  it  in  evidence  upon  the  plea  of  not  guilty, 
but  on  an  acrtion  he  must  plead  it  specially. 

And  if  a  defendant  prove  that  the  plaintiff  first  lifted  up  his  BulL  N.  P.  is. 
staff,  and  offered  to  strike  him,  it  is  a  sufficient  assault  to  justify  . 
hif  striking  the  plaintiff,  and  he  need  not  stay  till  the  plaintiff  has 
actually  struck  nim. 

However,  every  assaub  will  not  justify  every  batierif,  but  it  is 
matter  of  evidence  whether  the  assault  were  proportionable  to 
the  battery. 

It  is  not  every  trifling  assault  that  will  justify  a  grievous  and  i  Eatt'i  P.  C. 
immediate  mayhem,  such  as  cutting  off  a  lee  or  hand,  or  biting  off  40S. 
a  joint  of  a  man's  finger,  imless  it  happened  accidentally,  without 
sny  cruel  and  mali^ant  intention,  or  after  the  blood  was  heated 
in  the-scuffle ;  but  it  must  appear  that  the  assault  was  in  some  de- 
gree proportionable  to  the  mayhem. 

IV.  Hao)  punisAeiL 

There  is  no  doubt  but  that  the  wrong-doer  is  subject  both  to 
^  action  at  the  suit  of  the  party,  wherein  he  shall  render  damaeesy 
and  also  to  an  indictment  at  the  suit  of  the  king,  wherein  he  snail 
be  fined  according  to  the  helnousness  of  the  offence.  1  Haw. 
c.  62.  J  4. 

But  in  an  action  of  assault  and  battery,  where  the  jury  shall  give  A3  El.  c*  s.  i  92. 
len  than  40^.  diunages,  Uie  plaintiff  shall  have  no  more  costs  tnan  88  C.  s.  c.  9. 
damages,  unless  the  judge  snail  certify  on  the  back  of  the  record  ^  ^^' 
that  an  actual  battery  (and  not  an  assault  only)  was  proved  upon 
thetrial» 

And  by  stat.  58  Geo.  3.  c.  SO.  for  preventing  frivolous  and  vex*  58  G.  9.  c;  aor 
atious  actions  and  suits  of  assault  and  battery,  and  for  slanderous 
vords,  in  inferior  courts,  it  is  enacted,  that  "  in  all  actions  or  suits  in  aetions  of 
of  trespass  for  assault  and  battery,  to  be  conunenced  in  any  court  tenpsM  for  as. 
having,  or  which  by  his  majesty's  writ  o^  justices  may  have  juris-  ••••^*»  '^  ^^ 
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xnafcsaregiren  diction  to  hold  pleas  in  actiooiS  or  suits  to  the  amount  of  40f» 
uijder40s.pUin-  (other  than  his  majesty's  courts  at  WeUmiaster^  the  cotvt  of  great 
onlywmi^  sessions  for  the  principality  of  Wales,  the  court  of  great  sessions 
costs  as  damages  ^^  ^®  county  palatine  of  Chester y  the  court  of  common  pleas  fpr 
so  given.  the  countv  palatine  of  Lancaster^  or  tlie  court  of  pleas  for  the 

county  palatine  of  Durham ,)  if  the  jury  upon  the  trial  of  the  issue 

in  such  action,  or  the  jury  that  shall  etiquire  of  the  damages,  do 

find  or  assess  the  damages  under  40^.  then  the  plaintiff  or  plain- 

tiifs  in  such  action  or  suit  shall  have  and  recover  only  so  much 

costs  as  the  damages  so  given  or  assessed  amount  unto,  without 

any  further  increase  of  the  same." 

If  damages  be         oy  §  2.  it  is  enacted,  **  that  in  all  actions  or  suits  of  assault 

laid  under  408.    and  battery,  or  for  slanderous  words,  to  be  sued  or  prosecuted  in 

and  the  jiuy        ^^y  court  whatsoever  which  hath  not  jurisdiction  to  hold  plea  to 

shall  iWJM*Si^  da-      i  /.^a*  i  ••/»!•  i 

maiKs  under  ^^  amount  of  40j.  in  such  actions  or  suits,  if  the  jury  upon  the 

30s.  the  plaintiff  ^i*'^  of  the  issue  in  such  action  or  suit,  or  the  jury  that  shall  en* 

shall  recover  quire  of  the  damages  do  find  or  assess  the  damages  und^  SOs.^ 

only  costs  to  then  the  plaintiff  or  pl^intiffis  in  such  action  or  suit  shall  l>ave  and 

the  amount  of  recover  only  so  much  costs  as  the  damages  so  given  or  assessed 

ages  given,  ^j^j  amount  to,  without  any  further  increase  of  the  same." 

4  Blac.  Com.  It  is  an  aggravation  of  the  offence,  on  account  of  the  person 
12^«  on  whom,  or  the  place  where  the  same  is  committed:  As  where 

a  man  assaults  or  threatens  anotlier  for  suing  him  ;  a  counsel  X>r 
attorney  for  being  employed  against  liim ;  a  juror  for  his  verdict; 
or  a  gaoler,  [constable,]  or  other  ministerial  officer  for  keeping 
him  in  custody,  and  proper]^  executing  his  duty. 
€  G.  2.  c  23.  By  6  Geo.  2.  c.  23.  §  11.     Assaulting  in  the  streets  or  highway, 

5  '  ^*  with  intent  to  spoil  people's  clothes,  and  so  spoiling  thevoy  is  felony 

and  liable  to  transportation. . 

7  G.  2.  c.  SI.        By  7  Geo.  2.  c.  21.    Assaulting  with  intent  to  rob  is  also  made 

felony,  and  liable  to  transportation. 

9  Anii«c.  !$•  By  9  Ann.  c.  16.     Assaulting  a  privy  counsellor  in  the  execu- 

tion of  his  office  is  felony  without  benefit  of  clergy. 

9  Ann.  c.  14.         And  by  9  Ann.  c.  l^.    Any  person  assaulting  or  challenging 

§  8.  another,  on  account  of  money  won  by  gaming  or  betting,  shall  on 

conviction  by  indictment  or  information  forfeit  to  the  ung  all. bis 
goods  andT  chattels,  and  be  imprisoned  for  two  years. 

I  Haw.  c.  63.         A  private  assault  is  not  enquirable  in  the  leet,  not  being  a  com- 

i  1-  mon  nuisance,  as  all  affrays  are. 

Hie  party  injured  may  proceed  against  the  defendant  by  action 
and  indictment  for  the  same  assault)  and  the  court  in  which  the 
action  is  brought,  will  not  compel  him  to  make  his  election  to 
pursue  either  tne  one  or  the  other ;  for  the  fine  to  the  king,  upon 
the  criminal  prosecution,  and  the  damages  to  the  party  in  the 
civil  action,  are  perfectly  distinct  in  their  natures.  Jenes  v*  Ckyy 
1  Bos.  Sf  Pull.  191.  1  Sdxv.  N.  P.  2b.  n.  (2). 

FUnishmcnt.  T^^  punishment  usually  inflicted  upon  persons  convicted  of  as* 

aaults  and  batteries,  is  fine,  imprisonmeat,  and  the  finding  of  sure> 
ties  to  keep  the  peace.  But  in  cases  of  assaults  of  a  very  aggra- 
vated nature  (e*  g.  with  intent  to  commit  an  unnatural  crime)  the 
punishment  ot  whipping  has  been  inflicted  in  addition  to  that  of 
iiBBriaonment  and  finding  sureties  for  good  behaviour.  Ji.  v.  Scko' 
fieU^  Che$ter  Sum.  Assizes,  1814.  Cor.  GarrowQ.  J.  and  Burton  J. 
La  cases  where  the  offisnce  more  immediately  afiects  the  indi« 
vidualy  the  defendant  is  sometimes  permitted  by  the  courts  even 
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after  convictiooy  to  apeak  with  tlie  proaecutor,  before  any  judgment 
18  pronounced,  and  a  triYial  punishmeDt  (generally  a  fine  of  a  shil^ 
ling)  ia  inflicted  if  the  proaecutor  declarea  himaelf  aotia6cd*  4  Blac^ 
Com.  363.  364>. 

And  where>  in  a  caae  o£  indictment  for  ill  treating  a  pariah  ap- 
prentice* a  aecttrity  for  the  fair  expeaaea  of  the  proaecution  haa 
been  given  by  the  defendant  after  conviction,  upon  an  underatand- 
lAg,  that  the  court  would  abate  the  period  of  hia  impriaonnieiit, 
the  aecurity  waa  held  to  be  good,  upon  the  ground  that  it  waa 
given  with  the  aanction  of  the  court,  and  to  be  conaidered  aa  part 
of  the  puniahment  Buffered  by  the  defendant  in  expiation  of  hif> 
offence,  in  addition  to  the  impriaonment  inflicted  on  him.  Bedey 
V.  Wir^eldy  1 1  East.  46. 

A.  Warrant  for  an  Assault. 
Weatmorland.    To  the  conat|ible  of         ,  in  the  aaid  county. 

XV^HEREAS  complaint  hath  been  made  before  nte^  J.  P.  esquire ^ 
one  of  his  majesties  justices  of  the  feace  in  and  for  the  said 

coiuUjfy  upon  the  oath  of  A.  I,  qf m  the  said  count tj,  tailor^ 

that  A.  O,  of aforesaid,  butcher,  did  on  the  day 

of vtotentlif  assault  and  beat  him '  the  said  A.  I.  at  ■ 

aforesaid  in  the  county  aforesaid .«  These  are  therefore,  in  his  said 
najesiys  n^me,  to  command  you  Jbrthvoith  to  apprehend  the  said 
A.  O.  and  to  bring  him  before  me  to  ansxver  unto  the  said  compf.aint, 
and  to  be  Jarther  dealt  withal  according  to  Into,  Given  unaer  my 
hand  and  seal  the day  qf,  &c. 

B.  Indictment  foF  an  Assault. 

Westmorland.    HTHE  jurgrs  for  our   lord  the  king  upon  their 

oath  present,  that  A.  O.  qf in  the  said 

county  qf  Westmorland,  butcher ,  on  the  — ■ —  day  qf in  the 

year  of  the  reign  qf at aforesaid  in  the  county  afore^ 

said,  tn  ana  upon  A.  I.  tailor,  then  and  there  being  in  the  peace  ofGod 
and  of  our  said  lord  the  hine,  xoith  force  and  arms,  an  assault  did 
nuiie,  and  him  the  said  A.  IT  then  and  there  did  beat,  xnound,  and 
evil  inireat,  and  then  and  there  to  him  other  enormous  things  did, 
to  the  great  damage  and  hurt  qf  him  the  said  A.  L  to  the  evil  ex- 
ample of  all  others  qffending  in  the  like  kind,  and  against  the  peace 
qfour  said  lord  the  king  his  crown  and  dignity. 

C.  Indictment  against  Sir  Edward  Littleton^  Bart,  for 
asasulting  Samuel  Hdlier,  Esq.  in  his  own  House.  From 
the  MS&  qf  the  kite  Mr.  Serjeant  Williams. 

Staffordahire.       HTHE  jurors  for  our  lord  the  king,  upon  their 

oath  present,  that  Sir  Edward  Littleton,  qf 
Teddesley  Coppice,  othenvise  the  Qoppice,  in  the  county  q/*  Staf- 
ford, Baronet^  on  the  twenty^second  day  of  October,  in  the  thirty" 
second  year  f/*  tlte  reign  of  our  sovereign  lord  George  the  Second, 
h  ^^  grace  o/*  God  qf  Groat  Britain,  France,  and  Ireland,  king, 
isfender  of  the  ,faith,  ^c,  mth  force  and-  arms^  to  wit,  XMth  st 
certain   horsewhip,  which  he  the  said  Sir  Edward  then  had  and 
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ndd  in  his  right  hand^  at  the  parish  of  Wombourn  in  the  county 
aforesaid,  made  an  assault  upon  Samuel  Hellier,  Esquire,  then  and 
there  being  in  his  own  dwelling-house  there  situate,  in  the  peace  of 
God  and  our  said  lord  the  king,  and  him  the  said  Samuel,  then  and 
there  did  beat,  strike,  and  whip  several  times  with  the  said  horse^ 
whip,  giving  to  the  aforesaid  Samuel  divers  severe  and  violent  blonos 
ana  strokes  b^  the  same  whip,  and  then  and  there  otherwise  greatly  ill' 
treated  the  said  Samuel,  to  the  great  damage  of  the  said  Samuel,  and 
against  the  peace  of  our  said  lord  the  king,  hts  crown  and  dignity, 

D.     Indictment  for  an  Assault  with  an  Intent  to  rarish. 

Staffordshire.       HnHfE  jurors  for  our  lord  the  kingj  upon  their 

oath  present,  that  A.  O.  late  of  the  parish 

of  Stone,  in  the  said  county  qf  Stafford,  on  the  — aay  of 

in  the  >  year,  Sfc,  with  force  and  arms,  at  the  parish 

aforesaid,  in  the  county  aforesaid,  in  and  upon  A.  V.  spinster^  in 
the  peace  of  God,  and  our  said  lord  the  king,  then  and  there  beings 
did  make  an  assault,  and  her  the  said  A.  V.  then  and  there  did  beai^ 
wound,  and  iU-treat,  so  that  of  her  life  it  was  greatly  despaired^ 
with  an  intent  her  the  said  A.  V.  against  her  will,  then  and 
there,  foloniously  to  ravish,  and  carnal^  know,  and  other  wrongs 
to  the  said  A.  V.  then  and  there  did,  to  the  great  damage  of  the 
said  A.  V.  and  against  the  peace  of  our  satd  lord  the  xing^  his 
crown  and  dignity,     [Another  count  for  a  common  assault.^ 


The  circuit 
commissioDB. 
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[19  G.  3.  c.  74.  i  70.— 39  G.  S.  c.  45.  §  45.-49  G.  S.  c.  91.] 

A  SSIZE  {assessio)  anciently  signified  in  general,  a  court  where 
the  judges  or  assessors  heard  and  determined  causes;  and 
more  particularly  upon  writs  of  assize  brought  before  them,  by 
such  as  were  wrongfully  put  out  of  their  possession.  Which 
writs  heretofore  were  very  frequent ;  but  now  men's  possessions 
are  more  easily  recovered  by  ejectments,  and  the  like.  Yet  still 
the  judges  in  their  circuits  have  a  commission  of  assize,  directed 
to  themselves  and  the  clerk  of  assize,  to  take  assizes,  and  to  do 
right  upon  such  writs% 

To  which  commission  of  assiz§^  four  other  coounissions  are  now 
superadded ;  to  wit, 

(1)  A  commission  of  general  gaol  delivery f  directed  to  the 
judges  and  the  clerk  of  assize  associate ;  wliicn  gives  them  power 
to  try  every  prisoner  in  the  gaol,  committed  for  any  ofience  what*- 
soever ;  but  none  but  prisoners  in  the  gaol. 

At  Stafford  Lent  Assizes,  1810,  ^o<m^  B.  (MS.)  ordered  eight 
prisbiiters,  against  whom  no  bills  had  been  preferred,  and  who 
were  comtnitted  for  trial  at  the  general  quarter  sessions  of 
the  peac^  to  be  discharged  out  of  custody ;  observing  that 
every  prisoner  had  a  right  to  be  tried  by  the  first  competent 
tribunal,  and  that  he  was  bound  by  his  commission  to  aeliver 
the  gaoK 


(2)  A  commiflsion  of  oyer  and  terminer,  directed  to  the  jodg««. 
And  many  other  gentlemen  of  the  county ;  by  which  they  are  em* 
powered  to  hear  and  determine  treasons,  feloniesy  and  other  mis- 
demeanors, by  whomsoever  committed,  whether  the  persons  to 
be  tried  be  in  ^aol  or  not  in  gaol. 

JS)  A  commission  or  writ  of  nisi  prius  directed  to  the  judges 
I  clerk  of  assize,  by  which  civil  causes  brought  to  issue  in  the 
coarts  above,  are  tried  in  the  vacation  by  a  jury  of  twelve  men 
of  th^  county  where  the  cause  of  action  arises ;  and  on  return  of 
the  verdict  of  the  jury  to  the  court  above  the  judges  there'  give 
judgment. 

(4)  A  commission  of  the  peace  in  every  county  of  their 
circuit. 

By  theprecept  for  the  general  gaol  delivery  before-mentioned  Shmfli,  jut- 
the  sheriff  is  commanded  to  attend  there  in  person  with  his  under-  ***^^L^*^?**^* 
sherifp;  and  to  give  notice  to  all  justices  of  the  peace,  mayors,  ^  •**•»»  »•^•• 
coroners,   escheators,  stewards,  and  also  to  all  chief  constables 
and  bailifl&  of  hundreds  and  liberties,  that  they  be  then  and  there 
in  their  own  persons  with  their  rolls,  records,  indictments,  and 
other  remembrances,  to  do  those  things  which  to  their  offices  in 
that  behalf  appertain  to  be  done. 

By  virtue  whereof  all  justices  of  the  peace,  mayors,  and  others  Ju^tioMofpaaoe 
above-mentioned,  of  that  county  where  the  judges  have  their  "^ [^^"^,2^! 
assizes  are  bound  to  be  present ;  and  if  they  make  default,  with-  **"*^      smmw. 
out  lawful  im^diment,  the  judges  may  set  a  fine  upon  them  for 
their  neglect.     Cro,  Circ.  C.  S.     4  Blac^  Com.  27(X 

Also,  by  ancient  custom  (that  is,  by  the  common  law  of  the  Conttable'tprc- 
land)  before  the  coming  of  the  judges,  the  high  constables  issue 
their  warrants  to  the  petty  constables,  headboroughs,  borsholders, 
&c  to  make  presentments  of  all  crimes  and  offences  <;ognizable 
at  the  assizes;  to  the  intent  (as  it  seemeth)  that  the  judges  thereby 
may  have  a  general  information  and  knowledge,  how  the  peace 
hath  been  kept ;  which  presentments,  being  delivered  to  the  high 
constables,  are  by  them  delivered  into  court,  and  make  up  part  of 
the  rolls  and  other  remembrances  above-mentioned. 

Which  said  warrants  of  the  high  constables  perhaps  may  be 
best  drawn  upon  the  words  of  the  commission  of  oyer  and  ter- 
miner,  which  is  the  largest  of  all  the  five  commissions  above-mea- 
tioned ;  and  then  the  rorm  thereof  may  be  thus : 

Westmorland,  1     To  the  constable  of  in  the  said 

East  Ward,    j  county. 

'THESE  are  to  require  you  the  said  constable,  in  his  majesU/s 
name,  to  make  out  a  presentment  in  turiting  of  all  treasons, 
msprisians  of  treasons,  insurrections,  rebellions,  counterfidtings, 
dippings,  washings,  Jalse  coinings,  and  other  Jalsities  of  the  money 
o/*  Great  Britain,  and  of  other  kingdoms  and  dominions  tohat-^ 
soever  j  and  of  aU  the  murders,  fi^onies,  manslaughters,  killings, 
burglaries,  rapes  of  xjoomen,  unlaw/id  meetings  and  conventicSfS, 
unlawful  uttering  of  words,  assemblies,  misprisions,  confederacies, 
false  allegations,  trespasses,  riots,  routs,  retentions,  escapes,  con" 
tempts,  Jalsities,  negligences,  concealments,  maintenance,  oppress 
Hons,  champerty,  deceits,  and  all  other  evil  doines,  fences  and 
injuries  vihatsoever,  and  also  the  accessaries  oftnemf  by  t»hom^ 
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soever,  and  in  what  manner-  soex^er  done^  committed  or  petpetrated, 
mthin  your  co7istablewich.  JVhicH  said  presentment  so  ntade  in 
toriting  as  aforesaid^  aud  sigtied  by  you^  you  are  to  deliver  to 

pie  at  ■  in  the  said  county^  on  the  —  day  of 

at  the  hour  of in  the  forenoon  of  the  same  day^  that  I 

may  have  the  said  presentment  ready  to  be  delivered  to  his  said 
majesty's  justices  of  oyer  and  tertniner  and  general  gaol  delivery 
at  the  next  assizes  to  be  holden  for  the  said  county.  Herein  Jail 
^ou  not,  as  you  xoili  anstoer  the  contrary  at  your  periL      Given 

under  my  hand,  the   '  •  "  ■■  >  day  of in  the  year  of  our 

Lord  ■ 

John  Bownes,  High  Constable. 

Constable'*  Presentment  pursuant  to  the  above  Precept. 

County  of     |  At  a  Special  Sessions  held  at in  the  said 

Stafford,      I      County  the day  of  ■  one  thousand 

Hundred  of  f     eight  hundred  and     ■  ■  ■ 

yW£  presentment  o/J.  C.  constable  of  the  parish  {or  touinship)  of 

in  the  said  county,  for  the  next  general  assizes,  {or 

general  quarter  sessions  oj  the  peace,  as  tlie  case  may  be)  to  be 

holden  at  Stafford,  in  and  for  the  said  county,  made  upon  oath, 

before  me,  one  of  his  majesty  s  justices  of  the  peace,  acting  in  and 

for  the  said  hundred  and  county,  the  •  ■  day  tf one 

thousand  eight  hundred  and . 

/  the  above-named  J.  C.  do  make  oath  and  declare,  that  I  have 
l/Mne  of  those  things  given  me  in  charge,  to  present,  toithin  my 
constailewick ;  [if  any  matter  presentable,  state  the  facts  and 
circumstances.] 

J.  C.  Constable. 

Taken  and  tworn  the  day  and  year  abaoe  nritten.    Be/ore  tne, 

J.  P. 

9  Blac.  Com.         The  authority  of  the  judges  of  nisiprius  is  by  the  commission 
6a  of  assize. 

19  G.  3.  c.  74        By  gtat.  19  Geo.  3.  c.  74.  §  70.  reciting,  that  "  whereas  the 

^ I^ Th^^  ^^'  ^^^^^^  ®^  assize,  nisi  prius,  oyer  and  terminer,  and  gaol  delivery, 

59  G.  5.  c.  46.    ^^^  several  counties  at  large,  are  often  held  in  or  near  cities  or 

In  what  cBscs     towns  that  are  counties  of  themselves,  and  at  the  same  lime  with 

the  judges  may    the  like  courts   for  the  said  cities  or  towns;  and  Inconveniences 

act,  though  out    frequently  arise  in  transacting  the  business  of  the  several  courts, 

coum  f™^'      for  that  the  lodgings  of  the  judges  are  situate  cither  only  in  the 

^'  county  at  large,  or  only  in  the  county  of  such  city  or  town  ;"  it  is 

therefore  enacted,  that  whenever  the  said  courts  for  any  county 

at  large  in  England,  shall  be  held  in  or  /near  any  city  or  town 

which  is  also  a  county  of  itself,  with  the  like  or  any  of  the  like 

courts  for  the  said  city  or  town,  the  lodgings  of  the  judges  shall 

be  construed  and  taken  to  be  situate  both  within  die  county  st 

laree^  and  also*  within  the  county  oH  such  city  or  town,  for  tnuos* 

acting. the  business  of  the  assizes  for  such  county  at  lai^,  and 

for  the  county  of  such  city  or  town,  during  the  time  that  sadi 

Judge  or  judges  shall  continue  therein  for  the  execalMm  of  their 

several  commissioni^ 
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By  sut*  49  Geo.  8.  c.  91.    Th«  jadgeft  may  act  m  oountiM  in 
vhich  they  r««ide  or  vere  born. 


Zttatl^tntnt 


HPHIS  word,  as  a  law  temiy  we  have  immediately  from  the 
French  aitacher^  to  tye,  or  make  fast.  The  Italian  word  i» 
attacare;  the  Spanish  attaear;  and  the  Saxon  tacan^  to  take. 

It  signifieth  the  taking  of  a  man's  body  by  commandment  of 
a  writ  or  precept ;  and  is  properly  grantable  in  cases  of  con* 
tempts,  against  which  for  the  most  part  all  courts  of  record  ge« 
nerally,  but  more  especially  those  of  Wutrn'mMter-haU^  and  aboive 
all,  the  court  of  king's  b^ch,  may  proceed  in  a  summary  man- 
ner, according  to  their  discretion.  2  Haw.  c.22.  $  1.  4  £/«& 
Com.  284. 

In  the  case  of  Rex  v.  Bartlett,  2  Sess.  Cos.  176.  ft  is  said' that 
generally  the  sessions  have  not  a  power  to  award  an  attachment : 
but  the  Court  said,  they  would  not  determine  how  it  would  have 
been,  if  ther  had  committed  the  person  for  contempt ;  but  the 
ordinary  and  proper  method  is  by  indictment. 

When  an  order,  however,  is  confirmed  by  the  court  above^  an 
attachment  lies  for  non-perfonpance  of  it ;  and  therefore  the 
court  will  not  take  security  of  the  party  for  performance  of  it. 
Q.  V.  Chaffe^y,  2  Ld.  Raym.  858.  1  Bott,  472..      ^ 
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T^H£  difference  betifreen  a  man  attainted  and  convicted  is,  that 
a  man  is  said  to  be  convicted  before  he  hath  judgment,  as  if -a 
nan  be  convicted  by  verdict  or  confession,  and  when  he  hath  his 
judgment  upon  the  verdict  or  confession,  then  he  is  said  to  bf^ 
attainted.     1  InH.  390.  b. 

That  is  to  sa^,  his  blood  is  become  (atiinctus)  tainted^  stained, 
or  corrupted ;  insomuch  that  by  the  common  law,  in  cases  of  trea* 
son  or  felony,  his  children  or  other  kindred  cannot  inherit  hits 
estate,  nor  his  wife  claim  her  dower ;  and  the  same  cannot  be 
restored  or  saved,  but  by  act  of  parliament ;  and  ^erefore  in 
divers  instances,  there  is  a  special  provision  by  act  of  parliament 
that  such  or  such  an  attainder  shall  not  work  corruption  of  blood, 
loA  of  dower,  nor  disherison  of  heirs.     I  Jnsi,  S91.  b. 

By  Stat.  54  Geo.  3.  c.  145.  intituled,  "  An  act  to  tafeeawaycoirup-  54  G.  3.  c  I4f. 
tion  of  blood  save  in  certain  cases,"  it  is  enacted,  that  no  attainder 
for  felony  which  shall  take  place  from  and  after  the  passing  of  this 
act,  save  and  except  in  cases  of  the  crime  of  high  treason,  or  of 
tbe  crjoies  of  petit  Ireaaon  or  murder,  or  of  abetting,  procuring, 
or  counselling  the  sazne^  shaft  extend  to  the  disinheriting  of  agy 
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heir,  nor  to  the  prejudice  of  the  right  or  title  of  any  person  of 
persons  other  than  the  right  or  title  of  the  offender  or  offender* 
during  his,  her,  or  their  natural  lives  only ;  and  that  it  shall  be 
lawful  to  every  person  or  persons,  to  whom  the  right  or  interest 
of  any  lands,  tenements,  or  hereditaments,  after  the  death-  of 
any  such  offender  or  offenders  should  or  might  have  appertained 
if  no  such  attainder  had  been,  to  enter  into  the  same, 

Slmtnt;     See  title  ^UttXH* 
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§  I.  What  Person  may  he  an  Attorney. 

II.  Regulations  to  be  observed  previously  to  practising. 

III.  Stamp  Regulations. 

IV«  General  Uegulations  as  to  their  Conduct, 

y.  Their  Bill. 

VI.  Their  Privilege  and  Right  of  Lien. 

[4  H.  4..  c.  19.— 1  H.5.  C.4.— S  J.  c.  7 7  &  8  W.  c.  24. 

—  12G.  1.  C.29.  M.  — 2G.2.  c.23.  #1.5.6.7-15. 
17.  23.  —  5  G.  2.  c.  18.  J  2.  8.  4.  —  6  G.  2.  c,  27.  §  2. 

—  12  G.2.  c.  IS.  §  6.  7.-22  G.  2.  c.  46.  §  12.— 
34  G.  3.  c.14.  — 37G.3.C.60.  — 37  G.3.  c.90.  §  26. 
27.  28,  30.  — 39  &  40  G.3.  c.72.  §  7.  31.  — 54  G.  3. 
C.I44.  — S5G.3.  c.  184.] 

I.  What  Person  mcty  be  an  Attorney. 

Attomej,  who.     A  ^  attorney  is  one  who  is  appointed  to  do  any  thing  in  the 

turn^  stead,  or  place  of  another.     1  Inst.Sl. 
Ji  0. 2.  c  18.         ^y  st^^-  ^  G^o.  2.  c.  18.  §  2.  No  attorney  or  solicitor  shall  be 
f  s.  3.  4.  capable  to  continue  or  be  a  justice  of  the  peace  within  any  county 

Justice  of  the  during  such  time  as  he  shall  continue  in  th6  business  and  practice 
peace  not  to  act  ©fan  attorney  or  solicitor,  on  pain  of  forfeiting  100/.  But  this 
as  an  attornej,  j^  ^^^  ^^  extend  to  any  city  or  town  being  a  county  of  itself,  nor . 

to  any  city,  town,  or  liberty,  having  justices  of  their  own. 
nor  under  No  Under-sheriff*,  sheriff's  clerk,  receiver,  nor  sheriff^s  bailiff, 

sheriff;  shall  be  attorney  in  the  king's  courts,  during  the  time  that  he  it 

in  office  with  any  such  sheriff.     1  H.  5.  C  4. 
t  of  steward  of        ^^  Steward,  bailiff,  nor  minister  of  lords  of  franchises,  which 
M.  franchiae,        have  return  of  writs,  shall  be  attorney  in  any  plea  within  the 

franchise  oH>ai]iwick,  whereof  he  shall  be  officer.    4  H.4e.  c.  19. 
norpcnonscon-       If  any  person,  who  hath  been  convicted  of  forgery,  perjury, 
▼ictid  of  bam-  ^^  subornation  of  perjury,  or  common  barratry,  sludl  practise  as 
^^^      ^       an  attorney  or  solicitor,  or  agent,  he  shall  be  transported  41ot 

seven  years.    12  Geo.  1.  c.  29.  §  4. 

II.  Regulations  to  be  observed  previously  to  practising. 

To  be  bound  No  person  shall  act  as  an  attorney  or  solicitor,  unless  he  shall 

for  tirt  yean,     have  been  bound  for  five  years,  and  shall  have  continued  m  suck 

service  for  that  term.    2  Geo.  2.^  c.  23.  §5.  1.  7. 

6     • 
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It  is  not  enough  for  a  clerk  to  serve  part  of  his  time  with 
another  attorney  with  his  master's  consent,  and  the  rest  of  his 
time  with  his  master.    7  T.  i2.  456.    Ex  parte  John  HiU^  one,  S^c. 

Any  person  applying  to  be  admitted  an  attorney  of  B.  R.,  who  R^ukdont 
has  not  been  admitted  an  uttomey  or  solicitor  of  any  other  court,  ^^^^^^^  ^ 
shall  for  one  full  term,  previous  to  application  to  be  admitted,  *      *"^"* 
cau^  his  name  and  place  of  abode,  and  the  name  and  place  of 
abode  of  the  attorney  to  whom  he  was  articled,  to  be  affixed  in 
legible  characters  on  the  outside  of  the  court  of  B.  R.  where 
public  notices  are  usually  affixed,  and  in  a  conspicuous  place  in 
the  chambers  of  each  of  the  judges  of  the  court  and  in  the 
king's  bench  office ;  otherwise  he  cannot  be  admitted  an  attorney, 
ReK-  Gen.  T.  31  Geo.  S.    4i  T.  R.  379. 

However,  it  is  ordered  that  every  person,  who  shall  intend  to 
apply  as  above  stated,  shall  comply  with  the  above  in  part  re- 
cited rule  (except  as  to  fixing  up  his  name  and  place  of  abode  in 
the  judge's  chambers),  and  shall  instead  thereof,  for  the  space  of 
one  full  term,  previous  to  the  term  in  which  such  pei^on  shall 
apply  to  be  admitted,  enter  or  cause  to  be  entered  in  a  book  to 
be  kept  for  that  purpose  at  each  of  the  judge's  chambers  of  this 
court  hia  name  and  place  of  abode,  and  also  tlie  name  and  place 
of  abode  of  the  attorney  or  attomies  to  whom  he  shall  have  been 
articled ;  and  that  no  person  who  shall  not  have  complied  with 
this  rule  shall  <in  future  be  admitted  an  attorney.  Reg.  Gen. 
T.  33  Geo.  3-    5  T.  R.  368. 

Every  person  admitted  an  attorney  of  common  pleas  (not  being 
an  attorney  of  king's  bench,  or  a  solicitor  in  chancery,  or  in  the 
exchequer,)  must  before  he  is  sworn  file  with  the  secondary  his 
articles  of  clerkship,  with  the  affidavit  of  the  execution  thereof, 
and  of  due  service  under  the  same,  and  that  the  notices  havo 
been  given  as  required  by  the  rule  31  Geo.  S.    1  Bos.  Sf  Pul.  90. 

III.  Stamp  Regulations. 

By  34  Geo.  3.  c.  14.  ^  1.  certain  stamp  duties  were  imposed, 
whicby  however,  are  repealed  by  subsequent  acts. 

By  Stat.  55  Geo.  3.  c.  184.  .  55  g.  3,  c  l«4. 

ArHcles  of  cler/uhipf  or  contract,  whereby  any  person    £  j.   d. 

shall  first  become  bound  to  serve  as  a  clerk ;  in  order 

to  his  admission  as  an  attorney  or  solicitor, 

in  ^ny  of  his  majesty's  courts  at  Westminster        -      120    0    0 

iu  any  o{  the  courts  of  the  great  sessions  in  Wales, 

or  01  the  counties  palatine  of  Chester^  Lancaster, 

and  Durham ;  or  in  any  other  court  of  record  in 

England,  holding  pleas,  where  the  debt  or  damage 

amounts  to  forty  shillings  -  -  -    60    0    0 

Aod  for  any  counterpart  or   duplicate   of  any  such 

articles  or  contract  of  clerkship  -»         -.         .       1  15    0 

Articles  of  clerkship,  or  contract,  whereby  any  person 

(not  being  an  attorney  of  one  of  the  courts  at  West* 

minster)  snail  first  become  bound  to  serve  as  a  clerk,  . 

in  order  to  his  admission  as  a  sworn  clerk,  in  the 

office  of  the  six  clerks  of  the  court  of  chancery,  or 

as  a  sworn  clerk,  derk  in  court  or  side  clerk,  in  the 

office  of  pleas,  or  the  office  of  his,  majesty's  remem- 
brancer, in  the  court  of  exchequer,  in  Ang-Zanr/    -     i'iO    0    0 
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£    s.   d. 
And  for  any  counterpart  or  duplicate  thereof  •        1  15    0 

Articles  of  clerkships  or  contract,  whereby  any  person 
shall  bebome  bound  to  serve  as  a  clerk,  in  prder  to  any 
such  admission  as  aforesaid,  for  the' residue  of  the 
term,  for  which  he  was  originally  bound,  in  conse- 
quence of  the  death  of  his  former  master,  or  of  the 
.  contract  between  them  being  vacated  by  consent,  or 

by  rule  of  court,  or  in  any  other  event  -  -    1  15    0 

And  for  any  t:ounterpart  or  duplicate  thereof         -  1   15     O 

And  where  any  person,  having  entered  into  any  articles 
of  clerkship  or  contract,  duly  stamped  according  to 
the  law  in  force  at  the  date  thereof»»in  order  to  his 
admission  as  a  sworn  clerk,  clerk  in  court  or  side 
clerk,  in  the  court  of  chancery,  or  court  of  ex- 
chequer, or  in  order  to  his  admission,  as  an  attorney 
or  solicitor  in  any  of  the  courts  at  Westminster,  shall 
afterwards  enter  into  any  such  articles  or  contract 
as  aforesaid,  for  any  other  of  those  purposes ;  the 
said  last-mentioned  articles  or  contract  shall  be 
charged  only  with  a  duty  of  -  r*  -     1   15    O 

And  the  counterpart  or  duplicate  thereof        -  -     1  15    O 

Aod  where  the  same  articles  of  clerkship  shall  be  a  qualification 
io  any  person  to  be  admitted,  not  only  as  an  attorney  or  soli- 
citor in  any  of  the  courts  at  Westminster,  but  also  as  a  sworn 
clerk,  elerk  in  court  or  side  clerk,  iA  the  court  of  chancery, 
or  court  of  exchequer,  or  as  an  attorney  or  solicitor  in  any  of 
the  inferior  courts  aforesaid ;  such  articl^  shall  not  be  chai^jed 
with  more  than  one  duty  of  1202. 
AriicUs  ^Ji  tlerkshtp,  or  contract,  whereby  any  person 
shall  first  become  boiud  to  serve  as  a  clerk,  in  order  to 
his  admission  as  a  proctor  in  the  high  court  of  ad- 
miralty in  England,  or  in  any  of  the  ecclesiastical 
courts  in  Doctors  Commons        -        •        -        -120    00 
And  for  any  counterpart  or  duplicate  thereof  -  115     0 

Articles  of  clerkship,  or  contract,  whereby  any  person 
shall  become  bound  to  serve  as  a  elerk,  in  cyrder  to 
his  admission  as  a  proctor  in  any  of  the  courts  afore- 
said, for  the  residue  of  the  term  for  which  he  was 
originally  bound,  in  consequence  of  the  death  of  his 
former  master,  or  of  the  contract  between  them 
being  vacated,  or  in  any  other  event  -  -  115     0 

And  for  any  counterpart  or  duphcate  thereof  -         1   15     0 

Certificate  to  be  taken  oat  yearly,  by  every  person 
aoBiitted  as  an  attorney  or  solicitor  in  any  of  his 
majesty's  courts  at  Westminster,  or  in  any  o(  the 
courts  of  the  great  sessions  in  Woks,  or  of  the 
counties  palatine  of  Chester,  Lancaster  and  Durham, 
or .  in  any  other  court  in  England,  holding  plea% 
where  the  debt  or  damage  amounts  to  forty  shil- 
lings ;  —  and  by  every  person  admitted  as  a  proctor 
in  any  of  the  ecclesiastiei^  or  admiralty  eourts  in 
England f -^sokd  by  every  person  admitted  m*  a 
writer  to  the  signet,  or  as  a  solicitor,  agent,  attorney 
•r  prbcurafcor,  m  my  of  the  covta  in  Scoikmd.;  — 
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and  bj  cverj  penon  admitted  or  inrolled  as  a  notaiy  £    s,    d. 
public  in  Engumd  or  Scotland;'^ and  also  by  every 
sworn  clerk,  clerk  in   court,    and   other  clerk   or 
officer  in  any  of  the  courts  aforesaid,  who,  in  his  own 
name,  or  in  the  name  of  any  other  person,  shall  com- 
mence, prosecute,  carry  on  or  defend  any  action, 
suit,  prosecution,  or  other  proceeding,  in  any  of  the 
Courts  aforesaid,  or  do  any  notariid  act  whatever, 
for  or  in  expectation  of  any  fee,  gain  or  reward,  as 
an  attorney,  solicitor,  agent,  proctor,  procurator,  or 
notaiy  public,  although  not  admitted  or  inrolled  as 
such; 
If  he  shall  reside  in  the  city  of  London,  or  city  of 
Weamintter^  or  within  the  limits  of  the  twopenny 
post  in   England,   or  within   the   city  or  shire   of 
Edinburgh  ; 
And  if  he  shall  have  been  admitted,  or  been  in  pos- 
sesion of  his  office,  for  the  space  of  three  years  or 
upwards  -  -  -  -  - 

Or  if  he  shall  not  have  been  admitted  or  been  in  pos- 
session so  long  ..... 
If  he  shall  reside  eUeoohere  ;  * 
And  if  he  shall  have  been  admitted,  or  been  in  pos- 
session of  his  office,  for  the  space  of  three  years  or 
upwards             .             •              .  .  . 
Or  if  he  shall  not  have  been  admitted,  or  been  hi  pos- 
session so  long            -            -            -            -        - 
But  no  one  person  is  to  be  obliged  to  take  out  more 
than  one  certificate,  although  he  may  act  in  more 
than  one  of  the  capacities  aforesaid,  or  in  several  of 
the  courts  aforesaia. 

Exemjatiom. 
An  clerks  and  officers  of  &ny  or  the  courts  aforesaid,  who  shall 
act  or  be  concerned  in  the  conduct  or  management  of  any 
action,  suit,  prosecution  or  other  proceeding,  by  virtue  and  in 
the  execution  of  their  respective  offices  or  appointments  only, 
and  ^shall  not  be  also  retained  or  employed  by  any  party  to 
such  action,  suit,  prosecution  or  other  proceeding,  or  by  any 
attorney,  solicitor,  agent,  proctor  or  procurator,  on  behalf  of 
any  party  thereto,  for  or  in  expectation  of  any  fee  or  reward, 
other  than  the  established  fees  due  and  payable  in  respect  of 
their  offices  and  appointments. 

(a)  By  S7  Geo.  3.  c.90.  §  9Q.  eserj  such  attorney  [or  notary,  59  &  CertiAciit  tobt 
40  Geo,  3.  c.  7^.  J  7.]  shall  annually  between  the  Ist  November  and  •btaiaed. 
the  end  of  Michaelmas  term  then  next  following,  before  he  begin 
and  so  long  as  he  shall  continue  to  practise,  deliver  to  the  com- 
missioners of  stamps  at  the  head  office  a  paper  or  note  in  writing, 
containing  his  name  and  usual  place  of  residence ;  and  thereupon 
and  upon  payment  of  the  duty  aforesaid  he  shall  be  entitled  to  a 
certificate  duly  stamped  to  denote  the  payment  of  the  said  duty ; 
[and  see  25  Geo.  3.  c.  BO.  §  3.] 
But  by  Stat.  54  Geo.  3.  c.  144.  $  13.  after  reciting,  that  '*  whereas  AltavtioA  of 

it  IS  expedient  to  alter  the  period  now  fixed  for  attomies,  solicitors^  tb«  period  for 
^  attomies,  &e. 


8     0    0 
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(a)  For  the  present  duty,  aee  S5  Geo.  9.  e.  184. 
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to  uke  out 
their  annual 
ceitiiicates. 


RcguUtion  for 
dates  of  certi- 
ficates and  their 
continuance  in 
force. 
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and  others  in  England^  to  take  out  their  annual  certificates,  and 
pay  the  stamp  duty  thereon ;"  it  is  enacted,  *'  Thtit  all  attormes, 
solicitors,  proctors,  notaries  public,  and  others,  who  by  the  laws 
in  force  would  be  bound  to  take  out  stamped  certificates,  and 
pay  the  duty  thereon  at  the  head  o£5ce  of  stamps  in  Middlesex 
annually,  between  the  Ist  day  of  November  and  the  end  of 
Michaelmas  term  following,  shall  in  future  take  out  such  certi- 
ficates and  pay  the  duty  thereon,  and  do  all  other  acts  necessary 
for  that  purpose,  annually  between  the  15th  day  of  November 
and  the  16th  day  o£  December  in  each  year  ;  and  in  default  there- 
ofy  shall  be  subject  and  liable  to  such  and  the  same  penalties, 
forfeitures,  and  disqualifications,  as  they  would  have  been  under 
the  laws  now  in  force  for  not  taking  out  such  certificates  within 
Uie  period  first  above  mentioned." 

§  14.  Further  enacts,  **  That  all  certificates  which  shall  have 
been  taken  put  by  such  attornies,  solicitors,  proctors,  notaries 
public,  and  otliers  as  aforesaid,  and  which  would  under  the  laws 
m  force  cease  and  determine  on  the  1st  day  of  November  ^814, 
shall  continue  in  force  until  the  15th  day  of  the  same  November 
inclusive ;  and  that  from  and  after  the  said  15th  day  of  November 
1814,  all  certificatet  which  shall  be  taken  out  between  the  15th 
day  of  November  and  the  16th  day  of  December  in  any  vear, 
by  attornies,  solicitors,  proctors,  notaries  public,  and  others,  here- 
by required  to  take  out  the  same  within  that  period,  shall  be 
dated  on  the  i6th  day  of  November  f  and  all  certificates  which 
shall  be  taken  out  by  any  such  persons  at  any  other  time  shall 
be  dated  on  the  day  on  which  the  same  shall  be'granted ;  and  aQ 
fiUch  certificates  respectively  shall  have  effect  and  continue  in 
force  from  the  day  of  the  date  thereof  until  the  15th  day  of  Ao- 
vember  fdlowing>  both  inclusive,  and  no  longer." 

By  S7  Geo,  3.  c.  90.  §  27*  such  certificate  shall  be  entered  in 
one  of  the  courts  in  which  such  person  shall  be  admitted,  inrolled, 
sworn,  and  registered  with  Uie  officer*  of  such  court,'  within  the 
.time:  aforesaid,  or  before  he  be  permitted  to  practise. 

Every  person  (attorney  or  notary)  who  shall  practise  in  any  of 
the  said  courts  in  his  name,  or  in  the  name  of  any  other,,  without 
obtaining  such  certificate  as  aforesaid^  or  without  duly  enterlDg 
the  same,  or  shall  deliver  in  a  wrong  place  of  residence,  with  in- 
•tent  to  «vade  the  payment- of  the  higher  duty,  shall  forfeit  5M« 
and  shall  be  inc^able  of  practising.  37  Geo,  3.  c*  90.  §  30.  and 
39  Sc  40  Geo.  3.  c.  72.  {7. 

Any  person  admitted,  sworn,  &c.  as  aforesaid,  and  who  shall 
neglect  \p  obtain  a  certificate  in  manner  aforesaid,  Yor  one  whole 
year,  shall  from  thenceforth  be  incapable  of  practising ;  but  he 
may  be  re-admitted  on  payment  of  the  duty  accrued,  since  the 
expiration  of  his  last  certificate,  and  such  penalty  as  the  court 
may  order.    37  Geo,  3.  c.  90.  ^31. 

IV«  General  Regtdations  €u  to  their  Conduct. 

By  the  7  &  S  W,3,  c.  24.  Any  attorney  or  solicitor  acting  as  such 

before  he  ^ath  taken  the  oaths  and  subscribed  the  declaration,  as 

other  persons  qualified  for  offices,  shall  IncviT  a  pramunire. 

Ma>  aa  in  in-        By  6  Geo.  2*  c,97»  §  2.  Any  person,  who  hath  been  admitted 

ferior  courts  of    an  attorney  in  any  of  his  majesty's  courts  of  record  at  fVest- 

^^^^  minster f  shall  be  ci^blc  of  being  admitted  to  practise   as  an 


Sudi  certificate 
to  be  ciitered. 


Penalty. 


PcnionK  neg- 
lecting to  take 
out  certificates 
for  a  year. 
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attoroey  in  any  inferior  court  of  record ;  provided  he  be  ia  all 
other  respects  qualified  according  to  the  custom  of  such  inferior 
court. 

•By  22  Gro.  2.  c.  46.  $  12.   No  person  shall  act  as  attorney,  PenontnotqiM. 
solicitor,  or  agent,  at  any  general  or  quarter  sessions  of  the  peace,  Hfiedto  act  at 
without  being  duly  inrolJed  and  continuing  on  the  roll,  according  ^^  soaions. 
to  2  Geo,  2.  c.  2S.  on  pain  of  50/.  to  him  who  shall  sue  in  twelve 
months,  with  treble  costs :  and  if  any  attorney  or  solicitor  shall 
permit  him  to  make  use  of  his  name  in  such  sessions,  he  shall  for- 
feit sol.  in  like  manner. 

§  14.  No  clerk  of  the!  peace  or  his  deputy,  or  any  under  sheriff 
or  his  deputy,  shall  act  as  solicitor,  attorney,  or  agent,  to  sue  out 
any  process  at  any  general  or  quarter  sessions  of  the  peace  of  the 
coun^  or  place  where  he  shall  execute  his  said  oflBce  respectively, 
on  pam  of  SOl*  in  like  manner. 

By  12  Geo,  2.  c.  13.  §7*  A  person  acting  as  attorney  or  so-  Nor  in  Um 
licitor  in  the  county  court,  without  having  been  legally  admitted,  county  court, 
shall  forfeit  20/.  with  costs  to  him  who  shall  sue  in  twelve  months 
in  any  of  his  majesty's  courts  of  record. 

By  2Ga7.2.  c.  2:^.  ^15.    No  attorney  or  solicitor  shall   have  To  have  no 
more  than  two  clerks,  who  shall  be  bound  by  contract  as  afofe-  ^^^  ^^^  <^o 
said,  at  any  one  time.  clerks. 

By  4  H.  4.  c,  18.  If  any  attorney  be  notoriously  found  in  any 
default,  of  record,  or  otherwise;  he  shall  forswear  the  court,  ana 
never  after  be  received  to  make  any  suit  in  any  court  of  the  king. 

And  therefore,  where  an  attorney  sued  out  a  capias,  without  an 
original ;  he  was  struck  out  of  the  roll,  and  sworn,  that  he  be  not 
an  attorney  in  any  of  tlie  king's  courts.  Com.  Dig,  Attorney* 
(B.  15.) 

So  an  attorney,  who  gave  names  to  the  sheriff  to  be  returned 
upon  a  jury,  was  cast  over  the  bar.    Id, 

So  if  he  take  money  of  his  client,  and  afterwards  wholly  refuses 
to  intermeddle  with  his  business ;  he  shall  be  struck  out  of  the 
rdl.     Id, 

By  2  Geo,  2.  c,  2S.  $  17«  If. any  sworn  attorney  shall  knowingly  SuflVring  a  pcr- 
soffier  any  person  not  being  a  sworn  attorney  or  solicitor  to  act  in  ion  unqualified 
his  nante,  he  shall  be  incapable  to  act  as  an  attorney.  ^  *^  "^  ^"* 

An  attorney  has  no  right  to  interfere  with  the  duties  of  a  ^^^torney 
magistrate  in  nis  own  justice  room ;  and  therefore  where  a  crimi-  |„^  „o  rjghi  to 
nal  infomiation  was  moved  for  against  two  justices,  on  the  ground  be  present  on 
of  their  having  deprived  the  defendhnt  of  legal  assistance,  by  .the hearing  of 
excluding  his  attorney  from,  the  justice  room,-  (no  corrupt  niotive  j^Jann**!®';* 
being  imputed  to  the  magistrates,)  the  court  of  K.  B.  refused  to  ^^  n»ag»- 
interfere.— -J9iiy/ey  J^  said,  it  might  be  a ;  different  thing  where 
counsel  .are. employed,  but  an  attorney  in  all  events  has  no  right 
to   be  present.  Rex  v.  A.  andB.  Just,  of  Staffordshire,  1  ChUt, 
R^p.  217- 

V.  Their  BiU. 

By  3  «7.  c*'7.  AIL  attornies  and  solicitors  shall  give  a  true,  bill  To  deliver  a 
unto  their  client,  subscribed  with  their  own  hands  and  names,  ^'U  signed. 
before  they  shall  charge  their  clients  with  their  fees  or. charges* 

If  any  attorney  or  solicitor  shall  demand  by  his  bill  any  other  penahy  for  a 
sum  of  jnoney,  or  allowance  jupon  his  account  of  any .  money,  wrong  charge, 
which  he  hath  not  laid  out,  the  party  grieved  shall  have  his.action 
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for  the  same,  and  recover  costs  and  treble  damages ;  and  such 
attorney  or  solicitor  shall  be  discharged  and  inciqiacitated. 
3J.C.7, 

By  2  Geo.  2.  c.  23.  §  23.  No  attorney  or  solicitor  shall  com- 
mence or  maintain  any  action  or  suit  for  the  recovery  of  any  fees^ 
charges*  &c.  at  law  or  in  equity,  until  the  expiration  of  one  month 
or  more  afler  such  attorney,  &c.  shall  have  delivered  unto  the 
partv  to  be  charged  therewith,  or  left  for  him,  &c.  at  his,  &c» 
dwelling  house  or  last  place  of  abode  a  bill  of  such  fees,  charges, 
&c.  written  in  a  common  legible  hand,  and  in  the  EnMsh  tongue 
(except  law  terms  and  names  of  writs),  and  in  words  at  length 
(except  times  and  sums),  which  bill  shall  be  subscribed  with  the 
proper  hand  of  such  attorney  or  solicitor  respectively. 

If  any  part  of  an  attorney  s  bill  be  for  business  done  in  the  court 

the  bill  must  be  delivered  pursuant  to  statute,  otherwise  the 

BasineM  done     plaintiff  cannot  recover  :  and  the  court  will  refer  an  attomey*s  bill 

in  quarttf  le^     to  be  taxed,  though  all  the  business  be  done  at  the  quarter  sessions. 

*>"•  Winter  v.  Payne,  6  T.  R.  645.    Ex  parte  WiUianu,  4  T.  R.  496- 

Delivery  of  an  attorney's  bill  at  the  counting  house  of  the  defend* 
ant,  who  resided  elsewhere,  was  held  not  a  good  delivery  within 
the  statute.     HOI  v.  Humphreifs,  2  Bos.  Sf  Pull.  343. 

Charges  for  conveyancing  are  not  within  the  statute.  S.  C. 
By  2  Geo.  2..c.  23.  §  23.  The  client  on  submission  to  pay  the 
whole  sum  that  on  taxation  shall  appear  due,  may  have  the  bill 
taxed  by  the  proper  officer.  And  if  the  attorney  or  solicitor,  or  the 
fiarty  charged,  Imving  due  notice,  shall  not  attend  the  taxation ; 
the  officer  may  proceed  to  tax  the  bill  ex  parte:  (and  no  suit  shall 
be  commenced  for  the  said  fees  during  the  taxation.)  And  on 
taxation  and  settlement  of  the  bill,  the  party  shall  forthwith  pa^  to 
the  said  attorney  or  solicitor,'  or  to  any  person  by  him  authorised 
who  shall  be  present  at  the  taxation,  or  otherwise  as  the  court  shall 
direct,  the  whole  sum  that  shall  be  found  due ;  and  in  default  there- 
of, the  party  shall  be  liable  to  an  attachment,  or  to  siich  proceed- 
inffs  at  the  election  of  the  attorney  or  solicitor  as  the  party  sliall  be 
otherwise  liable  to  b^  law.  And  if  it  appear  on  the  taxation,  that 
the  attorney  or  sohcitor  hath  been  overpaid ;  he  shall  forthwith 
refund,  on  pain  of  attachment,  or  such  other  proceedines  as  afore- 
said. If  the  bill  taxed  be  less  by  a  sixth  part  tnan  the  bifi  delivered, 
the  attorney  or  solicitor  shall  pay  the  costs  of  taxation ;  but  if  it 
shall  not  be  less,  the  court  snau  charge  the  attorney  or  client 
according  to  their  discretion. 
IS  G.  S.  e.  15.  Provided,  that  the  said  act  shall  not  extend  to  any  bill  of  fees 
S  ^  due  from  any  attorney  or  solicitor,  to  any  other  attorney  or  soli- 

citor or  clerk  in  court;  but  they  may  use  such  remedies  for  the 
recovery  thereof,  as  they  might  have  done  before  the  making  of 
the  said  act. 

VI.     Their  Privil^e  and  Bight  of  Lderu 

Cdfflcge.  An  attorney,  in  respect  of  his  attendance  at  the  court,  cannot 

be  pressed  for  a  soldier.  Cknn.  D^.  Attorney.  (B»16.) 

But  he  is  not  privileged  from  serving  in  the  nmitia,  or  finding  a 
substitute  in  his  stead.    Blaek.  Rep.  1123. 

An  attorney  shall  not  be  made  constable,  though  there  be  a 
custom  that  every  inhabitant  shall  be  cboeen  in  his  turn.  Com 
Dig.^  Attxmey.  (B.  16.) 
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Andy  in  general,  it  is  said,  that  he  shall  not  be  elected  into 
any  oUier  office  against  his  will;  as  to  the  office  of  overseer 
of  the  poor,  or  churchwarden,  or  any  office  within  a  borough.  Id, 

If  an  attorney  be  denied  his  privilege,  he  may  have  a  writ  of 
privilege  for  his  discharge.    2  Hato,  c.  10.  §  S9. 

But  the  privileges  of  an  attorney  continue  only  while  he  is  a 
practising  attorney,  and  while  lie  has  a  certificate  Brooke  v. 
Bryant^  7T.R.25. 

And  the  court  of  C.'P.  held,  that  an  attorney  should  not  be  allow- 
ed his  privilege,  unless  he  could  shew  that  he  had  practised  within 
a  year  previous  to  his  arrest.    Dyton  v.  Birch,  1  Bos.  4*  Pull,  4. 

Attomies,  plainiiffi,  are  not,  within  the  London  court  of  con- 
science act,  39  &  40  Geo.  3.  c.  104.  compellable  to  sue  there  for 
a  debt  under  51.  at  the  peril  of  costs.     Board  v.  Parker,  7  East.  47* 

And  this  though  the  defendant  were  an  attorney.  Id,  50. 

Ifhe  refuse  a  re-delivery  of  writings  intrusted  to  his  perusal,  lienonwii^ 
though  some  of  them  concern  himself  principally,  the  court,  upon  ing^ 
motion,  will  compel  him  to  re-deliver  them,  on  payment  of  all  due 
to  him  in  the  cause  for  which  they  were  delivered ;  for  if  the 
writings  were  delivered  for  a  special  purpose,  he  shall  not  detain 
them  n>r  another  demand.  Id, 

For  the  court,  under  circumstances,  will  entertain  a  summary 
jurudiction  over  an  attorney  of  the  court,  in  obliging  him  to  de- 
liver up  deeds,  &c.  on  satisfaction  of  his  lien,  though  they  came 
into  his  hands  as  steward  of  a  court,  and  receiver  of  rents.  Sir 
Richard  Hughes  v.  Mayre,  S  T.  R,  275. 

But  if  it  appear  that  a  third  person  is  interested  in  the  deeds, 
the  court  will  take  security  from  the  person  to  whom  they  are 
delivered,  to  produce  them  on  demand  for  the  inspection  of  such 
third  person.    Id, 

If  a  lease  be  put  into  an  attorney's  hands  for  the  purpose  of 
making  an  assignment  of  it,  the  court  will  not,  upon  a  summary 
nvplication,  cause  him  to  deliver  it  up,  on  payment  of  his  demand ; 
there  being  no  cause  in  court,  nor  any  criminal  conduct  imputed 
to  him  in  respect  of  it.    In  the  matter  qfS,  L&tne,'  8  Eati.  237. 

And  the  court  will  award  an  attachment  against  him,  for  bad 
and  fraudulent  practice ;  and  he  shall  pay  costs  thereupon,  or  shall 
be  conunitted.  But  an  attachment  will  not  be  granted  before  a 
dayallowed  to  shew  cause.     Com,  Dig,    Attorney.  (B.  15.) 

Where  an  attorney  undertakes  to  appear  for  a  party,  the  court 
will  oblige  him  to  do  it  in  all  events. 

But  an  attorney  has  a  lien  on  the  money  recovered  by  his  client  Lien  on  moiwy 
for  his  bill  of  costs ;  therefore  if  the  money  come  to  his  hands,  he 
may  retain  to  the  amount  of  his  bill.  He  may  stop  it  in  transitu 
if  he  can  lay  hold  of  it.  Ifhe  apply  to  the  court,  they  will  prevent 
its  being  paid  oyer  until  his  demand  is  satisfied.  If  the  attorney 
give  notice  to  the  defendant  not  to  pay  till  his  bill  be  dischargedy 
a  payment  hj  the  defendant  after  such  notice  would  be  in  his  own 
wrong,  and  like  paving  a  debt  which  has  been  assigned  after  notice* 
Dougl,  S^8.  So  he  has  a  lien  on  a  sum  awarded  in  favour  of  his 
client.     Ormerod  v.  Tate,  1  East.  464. 

Payment  to  the  attorney  is  payment  to  the  principal.  DougL  618. 
1  Black.  Rep.  S. 

As  to  Evidence  by  Attorney,  see  (EbflietlCt* 
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Actions  pcr- 
soiud. 


Matters  of  free- 
hold. 


CTiininal 
offenccB. 


^PHIS  title  not  being  immediately  relative  to  the  duties  of  a 
justice  of  peace  or  parish  officer*  it  is  proposed,  in  order  not 
to  increase  the  work  unnecessarily,  merely  to  insert  in  the 
present  edition,  so  much  as  may  be  requisite  to  shew  what 
things  may  be  submitted  to  arbitration;  and  to  add  only  the 
form  of  a  common  award,  referring  the  reader  for  further  in- 
formation to  the  treatise  upon  the  subject  recently  published  by 
Mr.  Caldwell. 

JVhat  thirds  may  he  subjnitted  to  Arbitration* 

All  matters  of  controversy,  either  of  fact  or  of  a  right  in 
things  and  actions  personal  and  uncertain,  may  be  submitted  to 
arbitration.    9  Rep.  78. 

All  civil  matters  may  be  submitted  to  reference,  as  well  as  all 
costs  incident  thereto.  Per  Gibbs  C.  J.  Baker  v.  Tawnshendy 
1  Moorcy  C.  P.  124. 

Matters  of  freehold,  or  any  right  and  title  to  a  freehold,  can- 
not be  submitted  to  arbitrament;  for  a  freehold  is  not  trans- 
ferable from  one  to  another,  without  livery  and  seisin  :  Yet  if 
there  be  a  submission  concerning  the  right,  title,  or  possession 
of  lands  and  tenements,  and  the  parties  enter  into  mutual  bonds, 
to  stand  to  the  award  made  relating  to  them,  they  forfeit  their 
bonds  unless  they  obey  it.  1  RM.  Abr.  ^if2.  2^,  Wood.  b.  4. 
c.  3. 

At  the  present  day  it  is  quite  clear,  that  any  disputes  respect- 
ing land  may  be  referred  to  arbitration,  and  that  one  party  may 
be  directed  to  execute  all  the  -  necessary  conveyances  to  the 
other,  and  to  perform  all  such  acts  as  may  be  requisite  to  con- 
fer the  right  and  the  possession.     Caldw.  on  Arbii,  2. 

In  no  criminal  case,  where  it  would  be  a  public  offence  to  com- 
pound an  injury,  can  the  matter  be  referred  to  arbitration ;  in- 
deed it  seems  that  parties  would  be  punishable  who  should  enter 
into  such  bonds.     CJaldxv,  on  Arbit.  4. 

But  cases  of  minor  grievance,  such  as  assault,  libel,  conspiracy, 
nuisance,  maintenance,  and  the  like,  wherever  the  party  injured 
has  a  remedy  by  action,  as  well  as  by  indictment,  nothing  can 
deter  suoh  party  from  referring  the  adjustment  of  the  reparation, 
which  he  is  to  receive  to  arbitration,  although  a  criminal  pro- 
secution might  have  been  conunenced.  Caidao.  on  Arbii.  4.  5. 
Baker  v.  Totonshend^  .  1  Moore,  120.  Per  Gibbs  C.  J.  T.  C. 
p.  134.    7  Taunt.  722.  5.  C. 

But  it  seems  that,  if  an  indictment  have  been  already  pre- 
ferred,  "the  express  leave  of  the  court  must  be  obtained,  to  sanc- 
tion a  subsequent  reference.     Caldto.  on  Arbit.  5* 

A  mere  question  of  law  may  be  referred  to  an  arbitrator :  as 
may  the  construction  which  shall  be  put  upon  any  particular  in- 
strumefit,  will,  or  lease ;  nor  will  the  court,  under  such  circum-> 
stances,  set  aside  the  award,  upon  a  suggestion  that  th^  arbitra- 
tor has  mistake^  tb^  bw.     Caldw.  on  Aroii.  6* 
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Bj  55  Geo.S.  d.  184.  the  former  stamp  duties  on  awards  are^ 
amongst  others,  repealed ;  and  there  is  imposed 

£  s,    d. 
Upon  every  award  a  duty  of  -  -  •        1  15    O 

And  where  the  same,  together  with  any  schedule, 

or  other  matter,   put  or  indorsed  thereon,   or 

annexed  thereto,    shall  contain  2160  words  or 

upwards,  then  for  every  entire  quantity  of  1080  . 

words  contained  therein,  over  and  above  the  first 

106O  words,  a  further  progressive  duty  of        -        15    0 

If  it  b6  by  deed,  it  must  have  the  stamp  appropriated  t« 
deeds. 

Form  of  an  Award. 

^O  all  to  tohom  these  presents  shall  come^  xjoe  A.  B*  qf^ 

and  C.  D.  of send  greetings 

Whereas  there  are  several  accourds  depending^  and  divers  <on» 

iroversies  have  arisen  hetween —  of  — —  yeomani  of 

the  one  part^  and —  of        '        ^eoman^  of  the  other  part  •• 

And  tonereaSf  Jar  putting  an  end  to  the  said  differenceSf  they  the 

said ana by  their  several  bonds  or  obligations 

bearing  date  — — last  pcut,  are  reciprocally  become  bound  each 

to  tke  other  in  the  penal  sum  of  ■  to  stand  tOy  abide^  per* 

form  and  keep  the  axvard,   order  and  fnal  determination  of  us 
the  said  -     ■  so  as  the  said  atoard  be  made  in  toriting  and 

ready  to  be  delivered  to  the  parties  in  difference  on  or  before 

next  ensuing^  as  by  the  said  obligations  and  conditions  thereof  may 
appear  :  Noto  knoto  ye,  that  tve  the  said  arbitrators,  vohosc  names 
are  hereunto  subscribed,  and  seals  affixed  (a),  taking  upon  us  the 
burden  of  the  said  atoard,  and  having  fully  examined  and  duly 
considered  the  proofs  and  allegations  of  both  the  said  parties,  ao 
make  and  pMish  this  our  atoard  between  the  said  parties,  in 
manner  foltcming ;  that  is  to  say.  First,  we  do  award  and  order 
that  all  actions,  suits,  quarrels,  and  controversies  whatsoever,  had, 
mooed,  arisen,  and  depending  between  the  said  parties  in  law  or 
equity,  for  any  manner  of  cause  whatsoever,  touching  the  said pre^ 
ndses, .  to  the  aay  of  the  date  of  the  submission,  shaU  cease  and  be 
no  further  prosecuted;  and  that  each  of  the  said  parties  shall  pay 
and  bear  his  awn  costs  and  charges  in  anywise  relating  to  or 
concerning  the  premises.     And  we  do  also  award  and  order  that 

the  said shall  deliver  or  cause  to  be  delivered  to  the  said 

.__.^  at within  the  space  of ,  &c.  And  fur-* 

iker,  we  do  thereby  award  and  orders  that  the  said  — >-.»  s/iall 
on  or  before  '  ■  pay  or  catise  to  be  paid  unto  the  said  * 

the  sum  of  "We  do  also  award  and  order,  &c.    And  lastly p 

We  do  award  and  order,  that  the  said  ■  and  —  on  pay* 

ment  of  the  said  sum  of  -^— i— -^  shall  in  due  form  of  law,  execide 
tatk  to  the  other  of  them,  or  to  the  other's  use,  general  releases, 
sufficient  in  the  law  for  the  releasing  by  each  to  the  other  of  them^ 
his  heirs,  executors,  and  administrators,  of  all  actions,  suits,  ar» 
rests,  quarrels,  controversies,  and  demands  whatsoever,  touching 
or  concerning  the  premises  aforesaid^  or  any  matter  or  thing  there' 

(«)  If  it  be  williout  seal,  as  it  mey  be*  end  ssaU  affund  must  be  omitted. 
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uttio  relating,  from  the  beginning  qf  the  t»orldf  unHl  the 


day  of Uut  past  (viz.  the  day  of  the  .date  of  the  arbltra* 

lion  bonds).     In  witness  whereof  toe  have  hereunto  set  our  hands 

and  seals  (a)  the day  qf  .  A.  B. 

Witnesses  hereof^  C.  D. 

E.F. 

G.H. 

15ac&f ng;  a  tsaiarrant.    Seeddlacratir* 


$     I.   What  il  is, 

II.  Dijfference  between  Bail  and  Mainprize. 
III.   When  a  Person  may  6e  discharged  mthaut  BaiL 
IV*  Who  may  or  may  not  be  bailed. 

[8  Edw.  1.  c.  15.  —  1  &  2  Ph.  &  M.  c^  12.] 

V.  Who  may  bail,  and  the  Manner  qf  it. 
[1  &  2  Ph.  &  M.  c.  13.] 

VI.  Beqiiiring  excessive  Bail. 
[1  W.  seas.  2.  c.  2.] 

VII.  Denying  Bail  where  it  ought  to  be  granted.,  * 
VIII.  Granting  Bail  where  it  ought  to  be  denied. 
IX.  Qf  Bail  by  Writ  qf  habeas  corpus, 

[31  C.  2.  c.  2 43  G.  3.  c  140.  — 4*  G.  3.  c.  102* 

56  G.  3.  c.  100.] 

X.  Acknowledging  Bail  in  another  Maris  Name. 
[21  J.  c.  26,r-4  W.  c.  4.] 

I.  WtuU  it  is. 

^AIL  (from  the  French  baiOery  to  deliver)  signifies  the  de- 
livery of  a  man  out  of  custody,  upon  the  undertaking  of  one 
or  more  persons  for  him,  that  he  shall  appe|r  at  a  day  limited,  to 
answer  and  be  justified  by  the  law.    I  Hale* s' Sum.  96* 

II.  Differerux  between  Bail  and  Mainprize. 

The  difference  between  bail  and  mainprize  is,  that  mainpemoTB 
are  only  surety,  but  bail  is  a  custody ;  and  therefore  the  bail 
may  retake  the  prisoner,  if  they  doubt  he  will  fly,  and  detain 
him,  and  bring  him  before  a  justice,  and  the  justice  ought  to 
commit  the  prisoner  in  discharge  of  Uie  bail,  or  put  him  to  find 
new  sureties.     1  Hale*s  Sum.  96. 

III.  JVhefi  a  Person  may  be  discharged  without  BaiL 

If  a  person  be  brought  before  a  justice,  if  it  appear  that  no 
felony  is  committed,  he  may  discharge  him;  but  S  a  felony  be 

**^— ^™^^^— — ^^  ■  ■  ■p—^— — —  ■■  11 

(a)  Sse  iiolc  in  pncsding  psgi^ 


$  IV.     IBail  ( fVho  may  or  may  not  he  hailed.)  €01 

committed,  though  it  appear  not  that  the  party  accused  is 
guilty,  yet  he  camiot  discharge  him,  but  must  commit  or  bail 
him.     HaU's  Sum.  98. 

IV.  Who  may  or  may  not  be  bailed. 

At  the  common  law  bail  was  allowed  in  all  cases  but  homicide : 
but  now  the  statute  of  the  S  Ed.  1.  c.  15.  directeth  what  offenders 
shall  be  bailed,  and  what  not.    Hale*s  Sum.  97* 

It  is  true  the  said  statute  only  prescribeth  who  shall  or  shall 
not  be  let  to  bail  by  the  sherif;  but  by  the  1  &  2  P.  ^  M.  c.  13.  l^^  P*  &  M. 
it  is  enacted,  that  no  justice  or  justices  of  the  peace  shall  let  to  ^*  ^^' 
bail  or  mainprise  any  person  not  replevisable  by  the  said  statute  of 
$Ed.  1.  c.  15. 

Which  statute  is  as  follows:  '*  Forasmuch  as  theriffsj  and  other^  3  Ed.  1.  e.  15. 
tokich  'hax>e  taken  and  kept  in  prison  persons  detected  offeUmy^  ^''*j  '**'*  ^ 
and  incontinent  have  let  out  bu  replevin  such  as  tvere  not  re*  off«»id«ri  benot 
plexnsaoley  and  have  kept  m  prison  such  as  toere  replevisable^  be* 
cause  they  would  gain  of  the  one  party ^  and  grieve  the  other  ; 
and  forasmuch  as  before  this  time  it  voas  not  determined  tohich 
persons  toere  replevisabUf  and  tohich  not^  but  only  those  that  toere 
taken  for  the  d&sth  of  man^  or  by  commandment  of  the  king^  or  of 
hisjusticeSf  or  for  the  forest;  it  is  provided^  and  by  the  king  com* 
mandedf  that  such  prisoners  as  before  toere  outlatoedf    and  they 
tohich   have  abjured  the  realm^  provorSf  and   such  as  be  taken 
toith  the  manour^  and  those  tohich  have  broken  the  king*s  prison^ 
thieves  openly  defamed  and  knoton,    and  such  as  be  appealed  by 
provorSf  so  long  as  the  provors  be  living  (if  they  be  not  of  good 
name)  gnd  sum  as  be  taken  for  kouse^umingfoloniously  aone^ 
or  for  Jalse  money  ^  or  for  counterfeiting  the  king* s  se^d^  or  pet" 
tons  excommunicate^  taken  at  the  reqttest  of  the  bishop,  or  for 
manifest  offences,  or  for  treason  touching  ihe  king  himself  shall 
be  innotoise  replevisable  by  the  common  writ,  nor  without  writ: 
Bui  such  as  be  indicted  of  larceny  by  inquests  taken  before  sher^  What  wrt  of 
or  bailiffs  by  their  qffice,  or  of  ligat  suspicion,  orforpOty  larceny  offendon  be 
that   amounteth  not  above  the  value  of  Jiiid.  if  they  were  not  mainfwniible. 
guilty  of  some  other  larceny  q/oretime,    or  gutUff  of  receipt  of 
/(dons,  or  ^commandment,  or  force,  or  of  aid  infolony  done  j 
or  guilty  of  some  other  trespass,  for  which  one  ought  not  to  lose 
life  nor  member,  and  a  man  appealed  bu  a  provor  after  the  death 
of  tie  prooor  (if  he  be  no  common  thi^,  nor  defomed\  shaUfrom 
nenceforth    be   let  out   by  su^ient  surety,  whereof  the   sheriff 
tDiU  be  answerable  and  that  without  giving  ought  of  their  goods." 

Sher^  and  other. '\     That  is  to  say,  sherifi  and  gaolers  that  2  latt.  18.% 
have  custody  of  gaols ;  so  that  this  act  extends  not  to  any  of  the 
king's  justioes  or  judges  of  any  superior  courts  of  justice.    But 
by  a  subsequent  statute  (as  hath  been  said)  it  is  extended  to 
justices  of  the  peace.' 

But  only  those,  Sfc.'^     Here  are  first  set  down  four  sorts  of  Penons  not 
persons,  who,  before  this  act,  were  not  bailable  by  the  common  bulable  at  con- 
writ  de  homine  replegiando.  ™*"*  ^^• 

1.  Those  that  toere  taken  for  the  death  of  a  man.']     By  the  an*  Homidde. 
dent  law  of  the  land,  in  all  cases  of  felony,  if  the  party  accused 
could  find  sufficient  sureties,  he  was  not  to  be  committed  to 
prison ;  but  afkepirards  it  was  provided  by  parliament  that  in  caie 
of  hoxnicide  ihe  offender  was  not  bailable*    2  Inst,  I86« 
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And  even  if  a  person  have  dangerously  wounded  another,  the 
justice  ought  to  be  very  cautious  how  he  takes  bail  till  the  jcar 
and  day  be  past ;  for  it  the  party  die,  and  the  offender  appear 
not,  he  is  in  danger  of  being  severely  fined.     1  Haix),  c.  63.  $  19. 

And  it  seems  agreed,  that  justices  of  the  peace,  who  have 
power  at  this  day  to  bail  a  man  arrested  for  a  light  suspicion  of 
homicide  cannot  bail  any  such  person  for  manslaughter,  or  even 
excusable  homicide,  if  it  manifestly  appear  thai  he  was  guilty  of 
the  fact,  let  it  be  ever  so  plain  that  it  cannot  amount  to  muraer. 
2  Hatv.  c.  15.  J  34. 

2.  Or  by  commandment  of  the  king."]  That  is,  by  matter  of  re- 
cord in  one  of  his  courts,  according  to  law  ;  and  not  an  extra- 
judicial commandment.  2  Inst,  186.  187.  So  also  it  is  provided 
in  the  petition  of  rights,  3  Car.  that  no  person  shall  be  detained 
in  prison  by  the  king's  special  command  without  cause  certified. 

And  because  some  courts,  as  the  king's  bench,  are  before  the 
king,  and  some  before  his  justices,  therefore  the  act  saith  bif 
commandment  of  the  king,  and  the  next  wof  ds  be,  or  of  hisjus" 
tioes.    2  Inst.  186. 

3.  Or  of  his  justices.']  That  is,  or  any  of  the  courts  of  Wes^ 
minster^  or  justices  of  assize.    2  Haxo.  c.  15.  §  37. 

4.  Or  for  the  forest.]  But  as  to  imprisonment  for  offences  in 
forests,  the  law  hath  been  much  mitigated  by  later  statutes* 
lb.  J  38. 

All  these  four  are  excepted  out  of  the  common  writ  de  homine 
replegiandof  that  the  sheriff  in  his  county  court,  which  is  not  a 
court  of  record,  shall  not  replevy  any  of  these  four  that  are  com-> 
mitted,  although '  it  should  be  by  an  unlawful  commitment :  but 
the  superior  courts  at  Westminsterf  upon  on  habeas  corpus^  shall 
do  justice  to  the  party  in  i\\  these  four  cases.    2  Inst.  187. 

Next  the  act  doth  further  provide  that  these  kinds  of  prisoners 
hereafler  following  (being  13  in  number)  shaU  not  be  reptansahU* 

1.  Such  prisoners  as  before  toere  outlawed.]  Persons  outlawed 
are  attainted  in  law,  ana  therefore  are  not  bailable ;  for  the  in- 
tendment of  the  law  in  bail  is,  that  the  person  standeth  in- 
different whether  he  be  guilty  or  not;  but  when  he  is  convict 
by  verdict  'or  confession,  then  he  must  be  deemed  in  law  te 
be  guilty  of  the  felony,  and  therefore  not  bailable  at  all. 
2  Inst.  188.  " 

2.  And  they  tvhich  have  abjured  the  realm.]  For  these  also  are 
attainted  upon  their  own  confession,  and  therefore  not  bailable 
at  all  by  law;    2  Inst.  188. 

3.  Provors.]  A  provor,  or  approver ,  is  a  person  that  confesseth 
the  felony  with  which  he  is  charged,  and  undertakes  to  prove 
another  guilty  of  the  same  crime ;  which  if  he  do  he  saves  his 
own  life,  otherwise  he  shall  -be  itnmediately  executed.  And  the 
reason  why  they  are  not  bailable  is,  because  they  are  guilty  by 
their  own  confession,  and  therefore  Uiey  do  not  stand  indifferent* 
2  Inst.  188. 

But  this  concerns  not  justice^  of  the  peace,  because  no  man 
can  become  an  approver  before  them,  for  they  cannot  assign  a 
coroner.     Hale*s  fhim^  102.    See  title  9pprobn,  ante. 

4.  And  such  as  be  taken  toith  the  manourJ]  For  in  due  ease 
like^se  he  standeth  not  indifferent  whether  he  be  guilty  or  no, 
being  taken  with  the  maimer,   diat  is,  with  the  thmg  stolen  ms 
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it  were  in  his  hand,  anciently  called  hand^kabbend  ;  and  the  like 
was  anciently  called  back-berend,  as  a  bundle  or  fardle  at  his 
back;  which  was  used  to  signify  manifest  theft.     2  Inst.  188. 

5.  And  ikase  xohich  have  broken  the  kin^t  prison,']     Here  are   pritonbreaktfi, 
two  offences ;  first  his  breaking  of  the  prison,  for  it  is  presumed 

that  he  who  is  innocent  will  never  break  prison ;  and  secondly, 
his  flying,  because  he  confesseth  the  fact  who  flies  from  judg- 
ment.   2Ifut.  188. 

6.  Thieves   (tpenly  defamed  and  knovon.]  Who,   as   it  seems,  Thieves  ombIt 
ought  not  to  be  bailed  (ot  any  fresh  felony,  whereof  there  is  pro-  dcAmcd. 
bable  evidence  against  them.    But  this  seems  in  a  great  measure 

to  be  left  at  the  discretion  of  the  person  who  has  power  to  hail 
thetn,  who,  if  he  find  it  reasonable  strongly  to  presume  them  to 
be  guilty,  ought  not  to  bail  but  commit  them.    2  Ham.  c.  15. 

7.  Such  as  be  appealed  by  provors  so  long  as  the  provors  be  Penont  appeal- 
Jking  {if  they  be  not  of  good  nam€)J]  The  appeal  of  the  approver  ed  by  i^yprovcra. 
is  forcible  against  the  appellee,  because  the  approver  conresseth 

hinuelf  guilty  of  the  same  felony,  and  tlierefore  it .  serveth  in 
nature  of  an  indictment  against  the  appellee,  so  long  as  the 
approver  liveth,  unless  the  appellee  be  of  good  fame.  2  Inst.  188. 

8.  And  such  '  as  be  taken  for  housebuming  foloniously  done.2  Haute-bumaM. 
This  was  felony  4>y  the  common  law.    2  Inst.  188. 

9.  Orforfolse  money.']  This  was  treason  by  the  common  law.  Coinen. 
2  Inst.  188. 

10.  Or  for  counterfeiting  the  king's  seal.]  This  was  also  treason  Counterfeiting 
by  the  common  law.    2  jfnst.  188.  the  king's  leal. 

11 .  Or  persons  excommunicate  taken  at  the  request  of  the  bishop.]  Penons  ei- 
That  is,  he  that  is  certified  into  the  chancery  by  the  bishop  to  communicate, 
be  excommunicated,  and  after  is  taken  by  force  of  the  king's 

writ  de  excommunicato  capiendo^  is  not  bailable.  For  in  ancient 
times  men  were  excommunicated  but  for  heresies,  or  other  heinous 
causes  of  ecclesiastical  cognizance,  and  not  for  small  or  petty 
caases ;  and  therefore  in  those  cases  the  party  was  not  bailable 
by  the  sheriff  or  gaoler  without  the  king's  writ :  but  if  the  party 
offered  suflicient  caution  de  parendo  mandatis  ecdesite  in  forma 
jurisy  then  should  the  party  nave  the  king's  writ  to  the  bishop  to 
accept  his  caution,  and  to  cause  him  to  be  delivered :  And  if 
the  bishop  will  not  send  to  the  sheriff  to  deliver  him,  then  shall 
he  have  a  writ  out  of  the  chancery  to  the  sheriff  for  his  delivery. 
Or  if  he  be  excommunicated  for  a  temporal  cause,  or  for  a 
matter  whereof  the  ecclesiastical  court  hath  no  cognizance,  he 
shall  be  delivered  by  the  king's  writ  without  any  satisfaction. 
2  Inst.  189. 

12.  For  manifest  offences.]    Which  seems  to  be  understood  of  v^^i^ 
inferior  crimes  of  an  enormous  nature  under  the  degree  of  felony;  offences. 
as  dangerous  riots  savouring  of  high  treason,  exorbitant  rescouses, 
misprision  of  treason,  prsemunire,  maim,  and  such  like  heinous 
offences*    Yet  it  seems  to  be  in  a  great  measure  left  to  discretion, 

to  judge  in  what  cases  their  crjme  is  so  flagrant  and  enormous 
that  they  ought  not  to  have  the  benefit  of  it.    2  Haiv.  c.  15.  §  45. 

13.  Or  forr  treason  touching  the  king  himsdf.]     By  the  com-  ly^m^ng, 
nKm  law  a  man  accused  or  mdicted  of  high  treason,  or  of  any 

felony  whatsoever,  was  bailable  upon  good  surety,  until  he  were 
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convicted ;  for  at  common  law,  the  gaol  was  his  pledge  or  suretj 
that  could  find  none.    2  Inst.  189. 

Shall  be  in  no  tvue  replevisable  by  the  common  toritf  nor  without 
torit,^  That  is,  the  sheriff  shall  not  replevy  them- by  the  common 
writ  de  hotnine  replegiando  ;  nor  without  writ,  that  is,  ex  qffieio : 
But  all  or  any  of  these  may  b^  bailed  in  the  king's  bench. 
2  Inst.  189. 

Next  the  act  setteth  down  seven  kinds  of  offenders  that  may 
be  bailed  : 

1.  Such  as  be  indicted  of  larceny  by  inquests  taken  before  Aeriffs 
or  bailiffs.']  That  is,  before  sherim  in  their  toms,  or  lords  in  their 
leets,  or  those  that  have  infangthief  and  outfangthief;  that  is, 
who  have  the  privilege  to  judge  thieves  taken  within  their  fee>  or 
thieves  dwelling  wiuiin  their  manor  and  taken  for  felony  out 
of  their  fee.  Yet  this  is  expounded  that  they  be  of  good 
fame. 

2.  Or  of  light  suspicion."]  But  if  the  presumption  be  strone,  or 
the  defamation  great,  the  justices  may  renise  to  bail  them. 
Hales  Sum.  102.  And  this  is  expounded  also  that  they  be  of 
good  fame.    2  Inst.  190. 

S.  Or  for  petit  larceny  that  amotmteth  not  above  the  value  of 
xlid*  if  they  toere  not  guiUy  of  some  other  larceny  qforetime."]  This 
act  divideth  larceny  into  two  kinds ;  grand  tarcenyy  when  the 
thing  stolen  is  above  the  value  of  xiid. ;  and  petit  larceny,  when  it 
is  of  the  value  of  laid,  or  under.    2  Inst.  189. 

It  seems  to  be  agreed  that  there  is  no  necessity  that  such  per* 
sons  be  of  good  reputation ;  yet  upon  the  construction  of  the 
whole  statute,  if  such  persons  be  taken  with  the  manner,  or  con- 
fess the  fact,  or  their  crime  be  otherwise  open  and  manifest,  it 
seems  that  they  ought  not  to  be  bailed ;  but  if  there  be  any  colour 
of  probability  for  their  innocence,  it  seems  most  agreeable  to  the 
intention  of  the  statute  to  bail  them.    2  Haw.  c.  15.  §  50. 

4.  Or  guilty  of  receipt  qfjelons.2  These  are  accessaries  afler  the 
fact.    2  Hate/lS^. 

5.  Or  of  commandment  or  ^  force  or  of  aid  injelony  done.^  These 
ai;e  accessaries  before  the  fact.    2  Halcj  134. 

But  accessaries  to  felonies  are  not  to  be  bailed,  unless  they  be 
of  good  reputation :  And  it  seems  at  this  day  to  be  settled  that 
where  there  are  strong  presumptions  of  guilt,  such  accessaries  are 
not  bailable  by  this  statute.    2" Haw.  c.  15.  i  53. 

Or  guilty  of  some  other  trespass  for  which  one  ought  not  to  lose 
life  nor  member.^  But  it  seems  reasonable  to  qualify  the  generality 
of  this  expression  with  this  limitation,  that  such  accusation  ought 
to  be  either  on  a  light  suspicion,  or  else  that  the  offence  be  in- 
considerable, or  that  it  be  not  excluded  from  bail  by  some  spe- 
cial act  of  parliament    2  Haw.  c.  15.  §  45.    2  Hofe,  135. 

7«  And  a  man  appealed  by  a  provor  after  the  death  of  the  pro* 
vor  if  he  be  no  common  thtef  nor  defamed."]  And,  by  parity  of 
reason,  he  may  be  bailed  if  the  approver  waive  his  app^i  or  be 
vanquished.    2  Haw.  c.  15.  §  43. 

Be  let  out  by  sufficient  surety."]  If  a  justice  taike  insufficient 
surety^  and  the  party  appear  not,  he  is  fineable  by  the  judge  of 
assize.  Holers  Sum.  97.  But  if  the  prisoner  appear  thereupoo, 
the  justice  is  safe.    2  Haw.  c.  15.  $  6* 
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And  if  a  penoD,  who  has  power  to  take  bail,  be  so  far  imposed  ^  Haw.  c.  15. 
upoDy  as  to  suffer  a  prisoner  to  be  bailed  by  insufficient  persons,  it  ^  ^' 
h  said,  that  either  he,  or  any  other  person  who  hath  power  to 
bail  him,  may  require  the  party  to  find  better  sureties,  and  to  en* 
ter  into  a  new  recognizance  with  them,  and  may  commit  him  on 
his  refusal,  for  that  insufficient  sureties  are  no  sureties.  2  Haw* 
c.  15.  ^  4. 

And  the  person  who  is  to  take  the  bail  may  examine  them  Qail  may  be  ax- 
on their  oaths  concerning  their  sufficiency.  2  Hato,  c.  15.  §  4.  amined  on  oatb. 
2  Haie,  125. 

No  person  ought  in  any  case  to  be  bailed  for  felony  by  less  Number  of 
than  two ;  and  it  is  said  to  be  the  practice  of  the  K.  B-  not  to  «»'**"«^  «"d 
admit  any  person  to  bail  upon  a  habeas  corpus^  on  a  commitment  ""^^^"^ 
for  treason  or  felony  without  four. sureties.     The  only  sure  way 
of  proceeding  in  this  case,  is  to  take  care  that  every  one  oi  the 
bail  be  of  ability  sufficient  to  answer  the  sum  in  which  they  are 
bound,    which  ought  never  to  be  less  than  40^.  for  a  capital 
crime,  but  may  be  as  much  higher  as  the  justices  in  discretion 
shall. think  fit  to  require  upon  consideration  of  the  ability  and 
quality  of  the  prisoner,  and  the  nature  of  the  offence.    2  Haio. 
c,  15.  $  4. 

It  is  to  be  observed  that  the  above  statute  extends  only  to  bail  ^*  ^^  ^^^S^!^ 
in  criminal  offences,  and  therefore  gives  no  power  at  all  to  jus-  only  tobairm 
tices  of  the  pea(fe  to  bail  any  persons  on  process  in  civil  actions,  °™"^"*  ^■**' 
or  for  contempts  to  superior  courts.    2  i/ato.  c.  15.  §  64. 

There  are  furthermore  many  statutes  which  prohibit  bail  and 
mainprize  in  very  many  cases,  and  allow  the  same  in  many  others, 
whicn  are  interspersed  among  the  several  titles  which  treat  of 
those  matters. 

And  where  a  statute  ordaineth  that  an  offender  shall  be  impri* 
soned  at  the  king's  will  or  pleasure,  there  the  prisoner  cannot  be 
bailed  till  he  hath  redeemed  his  liberty  by  such  fine  or  ransom 
as  shall  be  assessed  by  the  king's  justices  in  his  .courts.  Dak* 
c  167.  p.  294. 5.  ^ 

And  those  who,  on  their  examination,  own  themselves  guilty 
c^  a  felony  alleged  against  them,  and  are  charged  in  their  mi(- 
Hmus  with  the  felony  so  confessed,  seem  to  be  excluded  from  bail ; 
for  bail  is  otUy  proper  xvhere  it  stands  indifferent  tiohether  the  party 
be  guilty  or  innocent  of  the  accusation  against  him,  2  Haw.  c.  15. 
$40. 

Although  a  person  be  committed  to  be  detained  without  bail  or 
mainprize,  yet  if  the  offence  be  by  law  bailable,  he  that  hath 
power  of  bailing  may  bail  him.    2  HalCf  1S5. 

y.  Who  may  bail,  and  the  Manner  of  it. 

By  the  common  law  the  sheriff  and  every  constable,  being  Byth^^ommoa 
conservators  of  the  peace,  might  have  bailed  one  suspected  of  ^^* 
felooy ;  but  this  authority  is  transferred  from  them  to  the  justioes 
of  the  peace  by  several  statutes.    Lamb.  15. 

~  ^  it  seems  to  be  a  good  general  rule  that  so  far  as  any  per-  ^7  two  juttxcas. 


o  be  a  good  general  rule  that  so  far  as  any  per-  Brt 
sons  are  judges  of  any  crime,  so  fiir  they  have  power  of  bailing  a  ^  ^^'  ^'  ^'* 
petMm  indicted  before  them  of  such  crime ;  ana  upon  this  ground  ^ 
It  seems  clew  that  any  two  justices  (1  Q.)  may  of  common  right 
baO  persons  indicted  at  the  sessions,  for  that  any  two  such  justices 
may  hear  and  determine  the  indictment.  Also  it  hath  been  holden  By  one  j 
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that  any  one  justice  hath  the  like  power ;  and  this  seems  to  be 

impHed  by  the -statute  of  1/?.  3.  c.  3.  which  giving  one  justice 

power  of  bailing  persons  arrested  for  felony,  in  like  form  as  if 

such  person  had  been  indicted  at  the  sessions,  clearly  supposes,  that 

if  such  persons  had  been  indicted  at  the  sessions,  they  might  ha^^ 

One  justice  may  been  bailed  by  any  one  justice.     And  if  any  one  justice  had  such 

bail  for  uiy        power  before  the  statute  specially  relating  to  the  power  of  jus- 

deme^ofX    ^    ^^^^^  ^"  granting  bail,  it  seems  that  he  hath  still  the  same  power 

lony.  in  relation  to  persons  so  indicted  of  any  bailable  crime  under  the 

degree  oi  felony ,  because  the  said  statutes  seem  not  to  restrain 
him  in  any  such  case,  under  the  degree  of  felony,  from  any  power 
which  he  lawfully  might  claim  before.     2  Havo.  c.  15^  §  54« 

But  it  seems  difficult  to  maintain  the  power  of  one  justice  to 
bail  a  person  for  any  crime  before  indictment,  unless  by  some 
statute  it  be  limited  to  the  conusance  of  one  justice,  or  unless  it 
be  an  offence  directly  tending  to  the  breach  of  the  peace,  the 
bailing-  of  persons  for  which  seems  properly  to  come  under  their 
conusance  as  conservators  of  the  peace.  2  Haw.  c.  15.  §  62. 
Da]t.  c.  12.  And  Mr.  Dalton  says,  if  it  be  not  in  case  of  felony,  it  seemeth 

that  any  one  justice  alone  may  bail  a  prisoner,  except  where  it  is 
otherwise  ordered  in  particular  instances  by  some  special  sta- 
tute. 
2  llaw.  c.  15.  And  it  seems-  to  be  agreed  that  any  one  justice  might  alwaya 

§  54.  in  his  discretion  either  bail  or  imprison  one  who  has  given  another 

a  dangerous  wound,  according  as  it  shall  appear  from  the  whole 

circumstances  that  the  party  is  most  likely  to  live  or  die  ;  for  that 

every  such  justice  being  a  principal   conservator  of  the  peace, 

the  offence  at  present  being  only  an  enormous  breach  there* 

of,    and  no    felony,   seems   properly  to  come  under   his    con* 

usance. 

1  &  2  P.  &  IVI.         But  by  Stat.  I  Sp2  P.  S^  M.c.lS.  J  3.  it  is  enacted,  **  That  any 

c  13.  person  or  persons  arrested  for  manslaughter  or  felony,  or  suspicion 

Permits  arrest-    ^f  manslaughter  or  fdony,  beine  bailable  by  the  law,  shall  not  be 

«d  for  man-  i^j.i_m®         •      *^      x^**  •-.•  /»  •/••^i^ 

sJaufbter  or  let  to  bail  or  mampnze  by  any  justices  of  peace,  if  it  be  not  in  open 
felony,  no't  bail-  Sessions,  except  it  be  by  two  justices  of  peace  at  the  least  (a), 
able  butinopen  (1  Q.)  and  the  same  justices  to  be  present  together  ^t  the  time  of 
sessioRs, except-  the  said  bailment  or  mainprize;  which  bailment  or  m^inprize, 
ifig  by  two  jus-  ^gy  gjjjji  certify  in  writing  subscribed  or  signed  with  their  own 
^'^^  hands,  at  the  next  general  gaol-delivery  to  be  hdden  witjiin  the 

county  where  the  said  person  or  persons  shall  be  arrested  or 
suspected." 

§  4.  **  And  that  the  said  justices,  or  one  of  them  being  of  the 
quorum,  when  any  such  prisoner  is  brought  before  them  for  any 
manslaughter  or  felony,  before  any  bailment  or >  mainprize,  shall 
take  the  examination  of  the  said  prisoner,  and  information  of  them 
that  bring  him,  of' the  fact  and  circumstances  thereof,  and'  the 
same,  or  as  much  thereof  as  shall  be  material  to  prove  the  felony, 
shall  put  in  writing,  before  they  make  the  same  bailment ;  which 

(a)  It  appears  perfectly  clear  from  this  stat.  ^aod  from  the  authorities  wfaad» 
bate  been  cited)  that  Okie  justice  alone  cannot  bail,  or  set  at  large  upon  recc^gni- 
sance  a  person  arrested  upon  a  charge  of  felony,  or  suspicion  thereof,  but 
that  such  justice  must  commit  him,  (assuming  a  felony  to  have  been  proved,^ 
unlets  he  is  bailed  by  two  justices,  or  by  the  court  of  cpiarter  scsstom,  nmttr  thit 
■r         powers  of  this  Statute.   Ed,  ^^ 

4     . 
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said  examhiatioDy  together  with  the  said  bailment,  the  said  justices  i  &  2  P.  &  M. 
shall  certify  at  the  next  general  gaol-delivery  to  be  holden  within  ^  ^'* 
the  limits  of  their  commission." 

§  5.  And  the  said  justices  shall  have  authority  to  bind  all  such 
by  recogni2ance  or  obligation,  as  do  declare  any  thing  material  to 
prove  the  offence,  to  appear  at  the  next  general  gaol-delivery  to 
give  evidence  against  the  party  on  l^is  trial ;  and  shall  certify  the 
same  in  like  manner. 

§  5.  And  any  justice  offending  contrary  to  this  act  shall  on  due  Penalty  «^sny 
proof  by  examination,  be  fined  by  the  judges  of  assize.  hUduty""**^ 

f  6.  But  in  London f  Middlesex^  and  in  other  cities  and  towns  ^' 

corporate,  justices  may  let  prisoners  to  bail,  as  they  might  before 
this  act ;  but  when  t^iey  do  bail,  they  are  to  take  and  certify  the 
bail  and  examination  as  is  here  directed. 

VI.  Requiring  excessive  BaiL 

By  the  declaration  of  rights,  1  W.  sess,  2.  c.  2.  excesnve  bail 
osght  not  to  be  required. 

y II.  Denying  Bail  where  it  ought  to  be  granted* 

To  refuse  bail  where  the  party  ought  to  be  bailed  (the  ptrty 
offering  the  same)  is  a  misdemeanor  punishable  not  only  by  the 
suit  of  the  party,  but  also  by  indictment.  2  Ham.  c.  15*  $  13. 
HaUf  Sum.  97* 

VI 11.  Granting  Bail  where  it  ought  to  be  denied, 

Adniitting  bail  where  it  ought  not  is  punishable  by  the  judgei 
of  assize  bv  fine ;  or  punishable  as  a  negligent  escape  at  common 
law.     Hate*s  Sum,  97. 

If  the  keeper  of  a  prison  ball  any  not  bailable,  he  shall  lode  his  3  Ed.  I.  c.  15. 
fee  and  office ;  if  another  officer,  he  shall  have  three  years  impri- 
sonment, and  make  fine  at  the  king's  pleasure. 

A  jttstice  of  Surjy  committed  a  man  on  suspicion  of  stealing  Infonnatlbo^ 
a  mare,  and  bound  over  tlie  owner  to  prosecute.     Afterwaros  granted  agiumt 
upon  examining  two  other  persons,  he  admitted  the  party  to  bail.  *^*"**f*io^    '  " 
The  prosecutor  appeared  at  the  assizes,  and  found  a  Dill ;  but  the  "** 
party  accused  did  not  appear.     And  the  court  granted  an  inform- 
ation against  the  justice,  declaring-  they  should  not  have  baHed 
the  man  themselves.     R.  v,  Clarke,  ^  Stra,  1216. 

"  If  any  justice  of  the  peace  shall  take  bail  where  he  ought  Qot, 
or  wittingly  or  willingly  take  insufficient  bail,  and  the  party  ap- 
pear not,  the  said  justice  not  only  to  be  proceeded  against  accord- 
ing to  law,  but  likewise  to  be  complained  of  to  the  lord  chancellor, 
that  he  may  be  turned  out  of  his  commission."  6M  Order  of  the 
Judges  to  be  observed  hy  Justices  of  the  Peaces  0.  JS.  16  C.  2.  From 
Ketyng^s  Reports^  p.  3. 

YX.,  Of  Bail  by  Writ  of  habeas  corpus. 

If  bail  cannot  otherwise  be  obtained,  the  law  hath  provided  a  si  C.  2.  c  3» 
remedy  in  most  cases  by  the  habeas  corpus  &ct^  SI  C.2.  c.2.     The 
substance  of  which*is  briefiv  thus : 

If  the  commitment  be  for  any  crime,  unless  for  treason  or  §  s  &  3. 
felony  plainly  and  specially  expressed  in  the  warrant  of  commh- 
ment;  also  iz  any  person  be  committed  and  charged  as  accessary 
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51  C.  2.  c.  2.     befoce  the  fact  to  an^  petty  treason  or  felony,  or  upon  suspicion  \ 

thereof,  or  with  suspicion  of  petty  treason  or  felony,  which  petty  : 

^21.  treason  or  felony  shall  be  plainly  amd  specially  expressed  in  the 

warrant  of  commitment ;  in  such  cases,  the  person  shall  not  be 
bailed  on  a  writ  of  habeas  corpus  ;  otherwise  he  may  be  bfuledi 

§  7  •  A]so  if  a  person  be  committed  for  treason  t>r  felony  espe-  ^ 

daily  expressed,  yet  if  he  shall,  in  open  court  the  first  week  of 
the  term,  or  first  day  of  assize,  petition  to  be  tried,  and  shall  not 
be  indicted  some  time  in  the  next  term  or  assize  afler  the  com-  i 

mitment,  he  shall  upon  motion  the  last  day  of  the  term  or  assize 
be  bailed,  unless  it  shall  appear  to  the  judge  upon  oath  that  the 
king's  witnesses  could  not  be  produced  within  that  time,  and  then 
if  he  be  not  tried  in  the  second  term  or  assize,  he  shall  be 
discharged. 
Penalty  upon         §  5.   If  any  officer  or  officers,  his  or  their  under^officer  or 
officers  neglect-  under-officers,  under-keeper  or  under-keepers,  or  deputy,  shall, 
ing  or  refusing    upon  demand  made  by  the  prisoner  or  person  in  his  behalf,  re- 
to  make  the  re-    ^^^^  ^^  deliver,  or  within  six  hours  aAer  demand,  shall  not  de-         »! 
*""**'  liver  to  the  person  so  demanding,  a  true  copy  of  the  warrant  of         : 

commitment,  all  and  every  the  head -gaoler  and  keepers  of  such 

Erisons,  and  such  other  person  in  whose  custody  the  prisoner  shall 
e  detained,  his  executors  or  administrators,  shall  forfeit  to  the 
prisoner  or  party  grieved,  his  executors  or  administrators,  the  sum 
of  100/.  for  the  first  offence,  and  200/.  for  the  second. 
Huntlerv.  '^^®  construction  of  this  section  is,  that  if  the  governor  be  pre- 

Luacomb%  *Gnt,  there  is  then  no  deputy  or  under-keeper,  on  whom  a  service 
M.  48  G.  Si  of  the  demand  can  be  made ;  but  if  the  governor  be  not  presenti 
s  Boii  ft  PuU.  then  the  deputy  may  be  served :  and  if  the  deputy  have  no  de- 
^^*  puty,  then  in  the  absence  of  the  deputy,  service  may  be  on  the 

turnkey,  or  may  be  lefl  at  the  gaol,  for  it  is  the  duty  of  the  go- 
vernor to  leave  some  person  in  his  place.  But  if  the  gaoler  be  in 
Ae  gaol  and  Accessible,  the  demand  must  be  maide  on  him:  if  he 
be  not  accessible,  it  may  be  on  the  deputy.  And  at  all  events, 
the  demand  should  be  served  in  such  a  way  that  the  person  tQ 
whom  it  was  delivered  should  understand  its  nature ;  and  where 
the  principal  is  (as  in  this  case  he  was)  within  the  gaol,  some  pains 
should  be  taken  that  it  should  come  to  his  hands. 
91  C  s.  c  91t        §  3.  The  application  is  to  be  made  in  writing  by  the  prisoner 

or  any  person  xot  him,  attested  and  subscribed  by  two  witnesses 
who  were  present  at  the  delivery  thereof  to  the  court  of  chancery, 
king's  bench,  common  pleas,  or  exchequer,  or  if  out  of  term  time, 
to  the  lord  chancellor  or  one  of  the  judges ;  and  a  copy  of  the 
warrant  of  commitment  shall  be  produced  before  them,  or  oath 
made  that  such  copy  was  denied. 

$  4.  But  if  any  person  hath  wilfully  neglected  by  the  space  of 
two  terms  to  apply  for  his  enlargement,  he  shall  not  have  an  habeas 

Tis  granted  in  the  vacation. 
10.  Upon  proper  application,  the  lord  chancellor  or  judees 
respectively,  shall  award  an  habeas  corpus  under  the  seal  of  the 
court,  on  pain  of  500/.  to  be  marked  in  this  manner,  Per  stahdum 
fricesimo  primo  Caroli  secundi  regisy  and  signed  by  the  person  that 
awards  the  same ;  and  shall  be  directed  to  die  officer  or  keeper, 
rftumable  immediate 
'  f  2.  And  the  charges  of  bringing  the  prisoner  shall.be  a^ccr- 
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tained  by  the  judge  or  court  that  awarded  the  writ,  and  indorsed 
thereon,  not  exceeding  12i^  a  mile. 

§  2*  Then  the  writ  shall  be  served  on  the  keeper,  or  left  at  the 
gaol  with  any  of  the  under  officers ;  and  the  charges  so  indorsed 
shall  be  paid  or  tendered  to  him,  and  the  prisoner  shall  give  bond 
to  pay  the  charges  of  carrying  him  back,  if  he  shall  be  remanded, 
aoa  that  he  will  not  make  any  escape  by  the  way. 

§  %,  This  done  the  officer  shall  withm  three  days  after  service 
(if  it  be  within  twenty  miles)  return  the  writ  and  bring  the  body, 
and  shall  then  likewise  certify  the  true  cause  of  the  imprisonment; 
if  abof  e  twenty  miles  and  less  than  an  hundred,  then  within  ten 
davs ;  if  above  an  hundred,  then  within  twenty  days ;  on  like 
pain  as  before. 

^  18.  But  after  the  assises  are  proclaimed  for  the  county  where 
the  prisoner  is  detained,  he  shall  not»be  removed,  but  before  the 
judge  of  assize. 

^  S.  Then  if  it  shall  appear  to  the  said  lord  chancellor  or 
judges  that  the  prisoner  is  detained  on  a  legal  process,  order,  or 
warrant,  out  of  some* court  that  hath  jurisdiction  of  criminal  mat* 
ten,  or  by  warrant  of  a  judge  or  justice  of  the  peace  for  matters, 
for  which  by  law  he  is  not  bailable ;  in  such  case  the  prisoner  shall 
act  be  discharged. 

$  S.  If  he  shall  be  discharged,  he  shall  thereupon  enter  into 
recognizance  jto  appear  on  his  trial ;  and  the  writ  and  return 
thereof  and  recogmzance  shall  be  certified  into  the  court  where 
the  trial  must  be. 

j  8.  But  persons  charged  in  debt,  or  other  action,  or  with 
proceis  in  any  civil  cause,  after  their  discharge  for  a  criminal  of- 
fence, shall  be  kept  in  custody  for  such  other  suit. 

j  6.  And  persons  so  set  at  large  shall  not  be  recommitted  for 
the  tame  offence,  unless  by  order  of  court,  on  pain  of  500/.  to  the 
party  grieved. 

This  is  a  remedial  act,  and  indeed  the  most  highly  remedial  act 
which  stands  upon  the  statute  book.  But  in  respect  to  the  penal 
part,  the  most  remedial  act  may  contain  penal  clauses.  Per 
Chambre  J.  2  Bos.  Sf  Pull.  639. 

Two  things  I  shall  observe  upon  this  statute : 

1.  That  although  the  constable  by  his  own  authority,  without 
any  warrant  of  commitment,  may  carry  offenders  to  gaol,  and 
thtt  was  the  method  of  securing  prisoners  before  there  were  any 
jostices  of  the  peace,  yet  since  the  institution  of  the  office  of 
jostices  of  the  peaccr^it  is  better  tliat  they  be  carried  before  a 
justice,  to  be  sent  by  him  to  gaol  by  warrant  of  commitment ; 
otherwise  they  have  a  right  to  be  bailed  upon  this  act,  whatever 
the  offence  may  be. 

2.  That  the  warrant  of  commitment  ought  to  set  forth  the  cause 
tpecially ;  that  is  to  say,  not  for  treason,  or  felony  in  general,  but 
treason  ybr  counterfeiting  the  king's  coin,  or  felony /or  stealing  the 
goods  of  such  an  one  of  such  a  value,  and  the  like ;  that  so  the  court 
niay  jodge  thereupon,  whether  or  uo  tlie  offence  be  sOch  for  which 
s  prisoner  ought  to  be  admit U'd  to  bail. 

The  court  of  King*8  Bencli  (or  any  judge  thereof  in  time  of  vaca- 
tion) may  bail  for  any  crime  whatsoever,  be  it  treason,  murder,*  or 
any  oiher  offence  according  to  the  circumstances  of  the  case. 
^Bkc Com  299..  2  Hatv.  c  15.  $  77. 

VOL.  I.  p 
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This  court  (K.  B.)  h»  undoubtedly  •  discretionary  power  to 
bail  in  all  cases  whatsoever.  Per  Ld.  Man^idd  C.  J.  Riiii$ 
oeaey  1  Coxop*  3S3. 

A  warrant  of  commitment  for  felony  must  contain  the  species 
of  felony.     Vide  per  Pratt  C.J.  2  WiUs.  158. 

But  although  a  warrant  of  commitment  be  defective  or  informal, 
yet  if  upon  the  depontions  returned,  the  court  see  that  a  felony 
has  been  committed,  and  that  there  is  reasonable  ground  of  charge 
against  a  prisoner,  they  will  not  bail,  but  remand  him.  Rex  v.  Mani 
and  others,  S  East.  157.   Ret  v.  Homer,  Odd.  295.  S.  P. 
N.  B.  Tliis  was      Where  it  appears  to  the  court  of  K.  B.  that  a  prisoner  ought  to 
a  c«se  of  man-  be  bailed  for  felony,  if  be  be  unable  to  defray  the  expenses  of 
sjaughter.  being  brought  to  IVestminster  for  that  purpose,  they  will  grant  a 

am^anUmade  ^^^  ^  shew  cause  why  he  should  not  be  bailed  by  a  niagistrate  in 
absolute.  ^®  country,  with  a  certiorari  to  return  the  depositions  before 

them.     Rex  v.  Jonesy  M.  58  Geo.  3.  \  B.Sf  A.  209. 
Any  judge  of  By  the  43  Geo.  3.  c.  140.     Any  judge  of  the  courU  Bt  Wea- 

the  Courts  at  minster  may  award  a  writ  of  habeas  corpus  to  bring  any  prisoner, 
^^^ard^  in  any  gaol  in  England,  before  a  court-martial,  commiaaionem  of 
wnt  of  Aa^Jos  bankrupt,  commissioners  for  auditing  the  public  accounts,  or  other 
cof7»ii<  for  bring-  Commissioners  acting  by  virtue  of  any  commission  or  warrant  from 
ing  up  prisoners  his  majesty;  in  like  manner  as  they  award  such  writs  to  bring 
for  tnal  or  ex-    persons  detained  in  gaol  before  magistrates,  or  courts  of  record, 

iST^Sl^-*^'      ^y  *®  **  ^^^'  ^'  ^-  '^-  ^"y  i"^^®  °^  ****  ^^^  ^^  ^'  ^'  ^ 

martiaU  com-  ^*  P-  ^  England  and  Ireland  respectively,  or  any  baron  of  the 
misfiioners  of  court  of  exchequer  of  the  degree  of  the  coif  in  England^  or  any 
bankrupt,  &c.  baron  of  his  majesty's  court  of  exchequer  in  Irdand,  or  any 
Any  judge  of  justice  of  O.  and  T.  or  gaol  delivery,  bemg  such  judge  oi; baron 
the  superior  as  aforesaid,  may,  at  his  discretion,  award  a  writ  of  habeas  corpus^ 
cDurts  m  Eng-  ^-^^  brinirinir  any  prisoner  detained  in  any  gaol  or  prison  before  any 

land  or  Ireland      r  ^l     ®  •  P       "^.f  v*-  «     .  /  ® .  "V    #»  ^..ui. 

may  award  writs  °^  ^"®  '^'^  courts,  or  any  sittmg  otnist  pnus,  or  before  any  other 
of  hahem  carpus  court  of  record,  to  be  there  examined  as  a  witness,  and  to  testify 
for  bringing pri-  the  truth  before  such  courts,  or  any  other  grand,  petit,  or  other 
soncrs  before  jury,  in  any  causes  or  matters,  civil  or  criminal,  whatsoever,  which 
courts  of  record  j^^^  ^j^q  ^^  hereafter  shall  be  depending,  or  to  be  inquired  into  or 

to  be  ciannned    ,   .         •       i  •  r*.i  'j  -^ 

w  witnesses,       determmed  m  any  of  tlie  said  courto. 

In  Wales   '  By  J  2.  The  like  authority  is  vested  in  every  justice  of  great 

session  in  Wales,  and  in  the  county  palatine  of  Chester^  within  the 
limits  of  his  jurisdiction. 
»The  privileges  of  the  famous  act  of  habeas  corpus  before  men- 
Be  Ix>linc  on      tioned,  which  (as  De  Lolme  observes)  "  is  considered  in  England 
iiiv  Kng.  Const*  ||g  ({^^  second  great  charter,  and  has  extinguished  all  the  resources 
^^'  of  oppression,"  have  been  still  further  extended  by  stat.  56  Geo.  3. 

c,  100.  intituled  *'an  act  for  more  effectually  securing  the  liberty 
of  the  subject,"  which  after  reciting  that  '^  whereas  the  writ  of 
habeas  corpus  hath  been  found  by  experience  to  be  an  expeditious 
and  effectual  method  of  restoring  any  person  to  his  liberty,  who 
hath  been  unjustly  deprived  thereof  t  and  whereas  extending  the 
Etmedy  of  such  writ,  and  enforcing  obedience  thereunto,  and 
preventing  delays  in  the  execution  thereof,  will  be  advantageous 
to  the  public :  and -whereas  the  provisions  made  by  an  act  passed  in 
Englandin  the  thirty-first  year  of  king  Charles  the  Seccmd,  intituled 
^anaotfinrtha  better  secfiringiheUbertyofthenibieet,audyorpre»en' 
tion  afia^msonment  besmd  the  seas,'  and  also  by  aaact  passed  in 
Jjrtiatid  in  tfad  twenty-first  and  tireolyHKcond  y«tts  of  ma  present 
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majeatjry  intituled  *an  act  for  better  securing  the  liberty  ofiks  b^O^  5,c.loa 

tuiject^  only  extend  to  cases  of  commitment  or  detainer  for  criminal 

or  supposed  criminal  matter  ;'*  it  is  enacted,  *'  that  where  any  pei** 

son  shall  be  confined  or  restrained  of  his  or  her  liberty  (otherwise 

than  for  some  criminal  or  supposed  criminal  matter,  and  except 

persons  imprisoned  for  debt  or  by  process  in  any  civil  suit)  wichm 

that  part  of  Great  Britain  called  Enf^ndy  dominion  of  tValesy  or 

town  of  BeraiiciMipon^Tfoeedf  or  the  isles  of  Jersey ^  Guernsey ^  or 

MoHf  it  shall  and  may  be  lawful  for  any  one  of  the  barons  of  the 

exdiequer,  of  the  degree  of  the  coif,  as  well  as  for  any  one  of  the 

jiisdces  of  one  bench  or  the  other ;  and  where  any  person  shall  be 

so  confined  in  Ireland^  it  shall  aind  may  be  lawful  for  any  one  of  the* 

barons  of  the  exchequer,  or  of  the  justices  of  one  bench  or  the  other 

in  Ireland;  and  they  are  hereby  required,  upon  complaint  made  to 

them  by  or  on  the  behalf  of  the  person  so  confined  or  restrained, 

if  it  sliall  appear  by  affidavit  or  affirmation  (in  cases  where  by  law 

an  affirmation  is  allowed)  that  there  is  a  probable  and  reasonable 

ground  for  such  complaint,  to  award  in  vacation  time,  a  writ  of 

habeas  corpus  ad  subjiciendum,   under  the  seal  of  such  court, 

whereof  he  or  they  shall  then  be  judges  or  one  of  the  judges,  to  be 

directed  to  the  person  or  persbns  in  whose  custody  or  power  the 

erty  so  confined  or  restrained  shall  be,  returnable  immediately 
fore  the  person  so  awarding  the  same,  or  before  any  other  judge 
of  the  court  under  the  seal  of  wliich  the  said  writ  issued.*' 

§  2.  Enacts,  *'  That  if  the  person  or  persons  to  whom  any  writ  Noo-obedieiKw 

of  habeas  corpus  shidl  be  directed  according  to  the  provision  ef  to  such  writ,  to 

this  act,  iq>on  service  of  such  writ,  either  by  the  actual  delivery  ^  ■  ^"*^S^ 

thereof  to  him,  her,  sir  them,  or  by  leaving  the  same  at  the  placse  ^^hableac- 

where  the  party  shall  be  confined  or  restrained,  with  any  servant  cordingly. 

or  agent  of  the  person  or  persons  so  confining  or  restraining,  shall 

wilfully  neglect  or  refuse  to  make  a  return  or  pay  ob^ence 

thereto,  he,  she,  or  they  shall  be  deemed  guilty  of  a  contempt  of 

the  court,  under  the  seal  whereof  such  writ  shall  have  issued ;  and 

it  shall  be  lawful  to  and  for  the  said  justice  or  baron,  before  whom 

such  writ  shall  be  returnable,  upon  proof  made  by  affidavit  of 

wilful  disobedience  of  the  said  writf  to  issue  a  warrant  under  his 

hand  and  seal,  for  the  apprehending  and  bringing  before  him,  or 

before  some  other  justice  or  baron  of  the  same  court,  the  person  or 

persons  so  wilfully  disobeying  the  said  writ,  in  order  to  his,  her, 

or  their  being  bound  to  the  king's  majesty,  with  two  sufficient 

soretiesy  in  such  sum  as  in  the  warrant  shwi  be  expressed,  with 

cooditicm  to  appear  in  the  court  of  which  the  said  justice  or  baron 

is  a  jndge,  at  a  day  in  the  ensiung  term  to  be  mentioned  in  the 

said  warrant*  to  answer  the  matter  of  contempt  with  which  he,  she, 

or  they  are  charged ;  and  in  case  of  neglect  or  refusal  So  become 

bound  as  aforesaid,  it  shall  be  lawful  for  such  justice  or  baron  to 

conmsit  such  person  or  persons  so  neglecting  or  refusing,  to  the 

jail  0r  prison  of  the  court  bf  which  such  justice  or  baron  shall  be 

a  judge,  there  to  reomin  until  he,  she,  or  they  shall  have  become 

bound  as  aforesaid,  or  shall  be  discharged  by  ordef  of  the  court 

in  term  time,  or  by  order  of  one  of  the  justices  or  barons  of  the 

court  in  vacation ;  and  the  recognisance  or  recognisances  to  he 

taken  thereupon  shall  be  returned  and  filed  in  the  same  court,  and 

diall  continue  ia  force  imtil  the  matter  of  such  contempt  shall 

have  bom  heard  and  detarmmed»  iud«s9  sooner  ordoed  by  th^ 
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^ftha  return. 


Writ  may  nm 
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court  to  be  discharged :  provided,  that  if  guch  writ  shall  be  awarded 
so  late  in  the  vacation  by  any  one  of  the  said  justices  or  barons« 
that,   in  his  opinion,   obedience  thereto  cannot  be  conveniently 
paid  during  such  vacation,  the  same  shall  and  may,  at  his  discre- 
tion, be  made  returnable  in  the  court  of  which  the  said  justice  or 
baron  shall  be  a  justice  or  baron,  at  a  day  certain  in  the  next 
term ;  and  the  ^id  court  shall  and  may  proceed  thereupon,  and 
award  process  of  contempt  in  case  of  disobedience  thereto,  in  like 
manner  as  upon  disobedience  to  any  writ  originally  awarded  by 
the  said  court :  provided  also,  that  if  such  writ  shall  be  awarded 
by  the  court  of  king's  bench,  or  the  court  of  common  pleas,  or 
court  of  exchequer,  in  the  said  countries  respectively,  which  last^ 
mentioned  court  shall  have  like  power  to  award  such  writs  as  the 
respective  courts  of  king's  bench  and  common  pleas  in  each  of  the 
said  countries  now  have,  in  term,  but  so  late  that,  in  the  judgment 
of  the  court,  obedience  thereto  cannot  be  conveniently  paid  during 
such  term,  the  same  shall  and  may,  at  the  discretion  of  the  said 
court,  be  made  returnable  at  a  day  certain  in  the  then  next  vaca- 
tion, before  any  justice  or  baron  of  the  degree  of  the  coif,  or  if  in 
Ireland^  before  any  justice  or  baron  of  the  same  court,  who  shall 
and  may  proceed  thereupon,  in  such  manner  as  by  this  act  is 
directed  concerning  writs  issuing  in  and  made  returnable  during 
the  vacation.*' 

§  3.  Enacts,  '<  Hiat  in  all  cases  provided  for  by  this  act,  al* 
though  the  return  to  any  writ  of  habeas  corpus  shall  be  good  and 
sufficient  in  law,  it  shall  be  lawful  for  the  justice  or  baron,  before 
whom  such  writ  may  be  returnable,  to  proceed  to  examine  into 
the  truth  of  the  facts  set  forth  in  such  return,  by  affidavit  or  by 
affirmation  (in  cases  where  an  affirmatidn  is  allowed  by  law)  and  to 
do  therein  as  to  justice  shall  appertain ;  and  if  such  writ  shall  be 
returned  before  any  one  of  the  said  justices  or  barons,  and  it 
shall  f^pear  doubtful  to  him  on  such  examination,  whether  die 
material  facts  set  forth  in  the  said  return,  or  any  of  them,  be  true 
or  not ;  in  such  case  it  shall  and  may  be  lawful  for  the  said  justice 
or  baron  to  let  to  bail  the  said  person  so  confined  or  restrainedt 
•upon  his  or  her  entering  into  a  recognisance  with  one  or  more 
sureties,  or  in  case  of  infancy  or  coverture,  or  other  disability, 
upon  security  by  recognisance,  in  a  reasonable  sum,  to  appear  m 
Che  court  of  which  the  said  justice  or  baron  ^udl  be  a  justice  or 
baron,  upon  a  day  certain  in  the  term  following,  and  so  from  day 
to  day  as  the  court  shall  require,  and  to  abide  such  order  as  the 
court  shall  make  in  and  concerning  the  premises ;  and  such  justice 
or  baron  shall  transmit  into  the  same  courtthe  said  writ^and  return^ 
together  with  such  recognisance,  affidavits,  and  affirmations ;  and 
thereupon  it  shall  be  lawfnl  for  the  said  court  to   proceed  to 
examine  into  the  truth  of  the  facts  set  forth  in  the  return,  in  a 
summary  way  by  affidavit  or  affirmation  (in  cases  where  by  law» 
affirmation  is  allowed),  and  to  order  and  determine  touching  the 
discharging,  bailing,  or  remanding  the  party.'' 

^^•'Enacft,  ''That  the  like  proceeding  may  be  had  in  the 
court  for  controverting  the  truth  of  the  return  tetany  such  writ  of 
habeas  corpus^  awarded  as  aforesaid,  aldiough  such  writ  shall  be 
awarded  by  the  said  court  itself,  or  be  returnable  therein." 

§  5.  Enacts,  **  That  a  writ  of  habeas  corpus^  according  to  the 
true  intent  and  meaning  of  this  act^  may  be  directed  and  run  into 


5  IX.  X,     TFall  (By  Writ  o^ Habeas  Corpus:)  213 

any  county  palatine  or  cinque  port,  or  any  other  privileged  place  56  G.  ar.  c  loa 
within  that  part  of  Great  Britain  called  England^  dominion  of  palatine,  dnqu* 
WaleSy  and  town  of  Berwick-vpon'Ttveed,  and  the  isles  of  Jersey^  ports,  and  pri- 
Guerruey,  and  Man^  respectively ;  and  also  into  any  port,  harbour,  ^legwi  ?*•«*«» 
road,  creek,  or  bay,  upon  the  coast  of  England  or  Wales^  although 
the  same  should  lie  out  of  the  body  of  any  county ;  and  if  such 
writ  shall  issue  in  Ireland^  the  same  may  be  directed  and  run  into 
any  port,  harbour,  road,  creek  or  bay,  although  the  same  should 
not  be  in  the  body  of  any  county ;  any  law  or  usage  to  the  con- 
trary in  anywise  notwithstanding." 

§  6.  Enacts,  *'  That  the  several  provisions  made  in  this  act,  Procett  of  con- 
touching  the  makinir  writs  of  habeas  corpus  j  issuing  in  time  of  tempt  may  be 
vacation,  returnable  into  the  said  courts,  or  for  making  such  vmts  "^"^ed  >"  ▼«• 
awarded  in  term  time,  returnable  in  vacation,  as  the  cases  may  ^^^^  ^S^  . 
respectively  happen,  and  also  for  making  wilful   disobedience  hig'^itg  of 
thereto  a  contempt  of  the  court,  and  for  issuing  warrants  to  ap-  haheai  cnrpm  in 
prebend  and  bring  before  the  said  justices  or  barons,  or  any  of  cases  within 
them,  any  person  or  persons  wilfully  disobeying  any  such  writ;  and  •***•  '*  ^^'  ^• 
in  case  of  neglect  or  refusal  to  become  bound  as  aforesaid,  for  ^'  ^* 
comraitting  the  person  or  persons  so  neglecting  or  refusing  to  jail 
as  aforesaid,  respecting  the  recognisances  to  be  taken  as  aforesaid, 
and  the  proceeding  or  proceedings  thereon,  shall  extend  to  all 
writs  of  habeas  corpus  awarded  in  pursuance  of  the  said  act,  passed 
ID  England  in  the  thirty-first  year  of  the  reign  of  king  Charles  the 
Second,  or  of  the  said  act  passed  in  Ireland  in  the  twenty-first 
and  twenty-second  years  of  nis  present  majesty,  and  hereinbefore 
recited,  in  as  ample  and  benefidal  a  manner  as  if  such  writs  and 
the  said  cases  arising  thereon  had  been  hereinbefore  specially 
named  and  provided  for  respectively." 

X.  jkknawledging  Bail  in  another  MarCs  Name^ 

By  the  ^1  J.  c.  26.   If  any  person  shall  acknowledge,  or  procure  si  J.  1.  c.  96. 
to  be  acknoivledgedf  any  bail  in  the  name  of  any  other  not  privy  to 
the  same  ;  he  shall  be  guilty  of  felony  toithout  benefit  of  clergy. 

In  the  name  of  any  other,'}  Two  people  put  in  bail  in  feigned  Feigning  Bail' 
namesy  and  because  they  were  no  such  persons,  they  could  not  be 
prosecuted  for  personating  bail  on  this  statute.     So  the  court 
ordered  them  and  the  attorney  to  be  set  in  the  pillory ;  which  was 
done  accordingly.    Anon,  1  Stra,  S84. 

Bail  taken  before  a  judge  is  not  within  this  statute  till  it  be  filed 
of  record.  1  Hale,  696.  But  it  is  within  the  following  statute  of 
4  W,  c,  4.  by  which  it  is  enacted,  that  any  who  shall  personate 
another  before  those  who  have  authority  to  take  bail,  so  as  to  make 
him  liable  to  the  payment  of  any  sum  ^money  in  that  suit  or  action, 
shall  be  guilty  ofjehny  (but  within  clergy.) 

Form  of  Bail. 

Westmorland.     jR£  ^l  remembered,  that  on  the  *  ■    ■        '^  day  of 

in  the  year   of  the  reign  of 

A.  O.  of yeoman,  A.  B.  of  •  yeoman,  and 

B.  B.  of yeoman,  came  before  us  John  Moore,  esquire,  arid 

Richard  Bum,  doctor  of  laws,  two  of  his  majesty  s  Justices  of  the 
peace  in  and  for  the  said  county,  one  whereof  is  of  the  quorum,  and 
teveraUy  acknovdedged  themselves  to  owe  to  our  said  lord  the  king, 
that  is  to  sayy  the  said  A.  0. 20/.  and  the  said  A.  B.  and  B.  B.  l(Wl 
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each,  to  be  te^pectixtely  levied  of  their  lands  and  tenemeniiy  goods 
and  chaheUf  if  the  satd  A.  O.  snail  make  default  in  the  performance . 
of  the  condition  indorsed,  [_or  undertoriHen*} 

John  Moore,  « 

Richard  Bum* 

The  condition  of  this  recognisance  is  such,  thai  if  the  toiihin 
[^above']  bound  A.  O.  shall  personally  appear  before  the  justices  of 
our  sovereign  lord  the  king  assigned  to  keep  the  peace  vsithin  the  satd 
county^  and  likewise  to  hear  and  determine  divers  Jelonies,  trespasses,, 
and  other  misdemeanors  in  the  said  county  committed,  at  the  next 
general  quarter  sessidns  of  the  peace  [or,  before  his  majesty  s  justices 
of  gaol  delivery ,  at  the  next  general  gaol  delivery']  to  be  holden  in 
and  for  the  said  county,  then  and  there  to  answer  to  our  said  sove^ 
reign  lord  the  king,  for  and  concerning  the  felonious  takiitg  and 

stealing  of the  property  of  A.M.  of —yeoman,  with 

the  suspicion  whereof  the  said  A.  O.  stands  charged  before  us  the 
said  justices,  and  to  do  and  receive  what  shall  by  the  court  be  iken 
and  there  enjoined  him,  and  shall  not  depart  the  court  without 
licence,  then  the  above  [^within^  xvritten  recognisance  shaU  be  void. 

Or  if  the  Party  is  in  Prison,  and  so  absent,  Lord  Hale  says» 
this  is  the  true  Form  from  LamhardL 

Westmorland.    JP^  it   remembered,  that  on  the  *.— .^«.  day  of 

in  the  ■  ^ar  of  the  reign  of 

■  before  us  John  Moore,  esquire,  and  Kichard  Bum,  doctor 

of  laws,  two  of  the  justices  of  our  said  lord  the  king,  assigned  to  keep 
the  peace  within  the  said  county ,  and  one  of  us  of  the  guornmf  ol 

Grimeshill  in  the  said  county,  did  come  A.  B.  and  B.*B.  of 

in  the  said  county,  yeomefh  and  took  in  baU  untU  the  neaet  gad 
delivery  to  beholden  in  the  said  county,  one  A.  O.  qf  labourer, 

taken  and  detained  in  prison  for  suspicion  of  a  certain  felony  in 

stealing —  the  proper^  of and  took  upon  thenuehes 

each  of  the  said  A.  B.  and  £>.  B.  under  the  penalty  of  20L  of  good 
and  lavful  money  of  Great  Britain,  of  the  goods  anachattelsf  Ssnds 
and  tenements,  oftkem  and  each  of  them,  to  the  use  of  our  said  lord 
the  king,  his  heirs  and  successors,  to  be  levied,  if  the  said  A.  O.  shaU 
not  personally  appear  at  the  said  next  gaxX  delvoeruj  before  the 
justtces  of  our  said  lord  the  kingf  assigned  to  deliver  the  said  gady 
to  stand  to  right  concerning  tne  felony  aforesaid^  according  to  the 
lato  and  custom  of  Englaxkd,    Given  under  our  seals^  &c 

But«the  seal  need  not  be,  for  they  are  judges  of  record ;  only  it 
may  be  barely  subscribed  by  them ;  or  thust 
Taken  and  acknowledged  the  day  and 
year  above  written,  befbre  us  the 
abovesaid 

John  Moore, 

Richard  Burn, 

And  hereupon  a  Warrant  issues  for  his  Deliverance,  thuss 

Westmorland.  JOHN  MOORE,  esquire,  an^^  Richard   Burn, 

doctor  qflavis,  two  ^  the  justices  of '  and 

4me  of  us  of  the  quorum,  to  the  keeper  if  his  majesty  smoI  at  ■ 

hs  Ac  satd  county^  greeting.    Forasmuch  as  AnO.  qf  ■"!  i  ■ 


kbowrer^  hath  h^or^  m  JtMmd  suffieieid  sureHes  to  appear  before 
ike  justicee  of  gaol  delivery  at  the  next  general  gaol  delivery  to  be 
koldeH  in  the  said  countuyia  answer  to  such  things  as  shall  be  then  on 
the  behalf  of  our  said  sovereign  lord  objected  against  him^  and 
namd^y  to  thejelonious  taking  of  (for  the  suspicion  vohereqf 

ke  was  taken  and  committed  t^  your  said  gaol )  $  We  command  you  on 
the  hekfdfnfour  saids&oere^n  lord^  that  if  the  said  A.  O.  do  remain 
in  your  seud  gaol  for  the  said  cause,  andjbr  none  other,  then  yon 
foriear  to  detain  nim  any  longer,  kut  that  you  deliver  him  thence, 
amd singer  him  to  go  at  large,  and  that  upon  tne  pain  that  voill  thereon 
ensue^     Given  under  our  seals  at  Orton  in  the  said  county,  the 

— ^-^  dau  of in  the  year • 

Ld.  HaXe  says,  the  advantage  of  this  latter  kind  of  bail  ia  this,  that  3  Hdc,  197. 
k  is  not  only  a  recognisanoe  in  a  sum  certain,  but  also  a  real  bail, 
and  they  are  his  keepers,  and  may  be  punished  by  fine  beyond  the 
sum  mentioned  in  the  recognisance,  it  there  be  cause ;  and  may 
reseise  him  if  they  doubt  his  escape,  and  have  him  committed,  and 
so  be  discharged  of  the  recognisancCiw 
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^Y  22  H.  8.  c.  11.  every  perverse  and  malicious  person  cutting  Po^dika. 

down  and  breaking  up  of  any  part  of  the  dike  called  New 
Pondike  in  Marshland,  in  the  county  of  Norfolk,  and  the  broken 
dike  called  Old  Field  Dike,  by  Marshland,  in  the  isle  of  Hy,  or 
any  other  bank  being  parcel  of  the  rind  and  uppermost  part  of 
the  said  county  of  Marshland,  made  for  the  defence  and  salvation 
of  the  said  caAmty  of  Marshland,  shall  be  adjudged  guilty  of 
felony.     And  the  sessions  may  determine  the  same. 

By  the  6  Geo.  2.  c*  37-  §5.  If  any  person  shall  unlawfully  and  Sea  and  dm 
maliciously  break  down  or  cut  down  the  bank  or  banks  ot  any  banks. 
riveTa  or  any  sea  bank,  whereby  any  lands  shall  be  overflowed  or 
damaged ;  be  shall  be  guilty  of  felony  without  benefit  of  clergy. 

And  nMM*eover,  by  stat.  10  Geo.  2«  c.  32.  §  5.  If  any  person  or  pum  for  as. 
persons  shall  unlawfully  cut  off,  draw  up,  or  remove  and  curing  baoks. 
carry  away  any  piles,  chalk,  or  other  materials,  driven  into 
the  ground,  and  used  for  the  securing  any  marsh,  or  sea  walls 
or  banks,  in  order  to  prevent  the  lands  lying  within  the  same  from 
being  overflowed  and  damaged;  on  comj^laint  or  information 
thereof  made  upon  oath  tq  any  justice  residing  near  the  place, 
such  justice  shall  summon  the  party  complained  of,  or  shall  issue 
his  warrant  to  apprehend  a^d  bring  such  person  before  him,  and 
upon  his  appearance,  or  neglect  to  appear,  shall  proceed  to 
examine  the  fact ;  and  upon  due  proof  tnereof  made,  either  by 
confession,  or  oath  of  one  witness,  shall  convict  the  offender; 
who  shall  thereupon  forfeit  20L  half  to  the  informer,  and  half  to 
the  overseer  for  the  use  of  the  poor,  to  be  levied  by  distress 
and  sale,  together  with  ^e  charges  of  the  distress  and  sale ;  for 
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want  of  sufficient  distress,  he  shall  be  committed  to  the  house  of 
correction,  to  be  kept  to  hard  labour  for  six  monthft. 

^r  Plymouth.       ^^^  '^^  ^^  ^^^'  ^'  ^'  ^^*  ^^"^^  *®  entituled  "  An  act  to  enable 
42G,3,c.32,   ^^*^   majesty  to   grant   certain   parcels  of  land,  situate  between 

Great  Prince  Bock  and  the  village  of  Crab  Tree,  called  ToihiU 
BayBankj  and  Lipson  Bay^  near  to  the  borough  o^ Plymouth^  in  the 
county  of  Devon,  to  certain  persons  therein  named,  for  the  pur- 
pose of  embanking  and  preserving  the  same  from  tlie  sea  ;**  it  is 
enacted,  §  46.  "  ITiat  if  any  person  or  persons  shall  wilfully  and  mali- 
ciously break,  throw  down,  damage  or  destroy  any  of  the  banks, 
mounds,  dams,  or  other  works  to  be  erected  or  made  by  virtue  of 
this  act,  e>  ery  such  person  shall  be  deemed  guilty  of  ieiony,  and 
shall,  on  being  lawfully  convicted  thereof,  be  subject  to  the  like 
pains  and  penalties,  as  in  cases  of  felony ;  and  tbe  court  by  or 
before  whom  such  person  shall  be  tried  and  convicted  shall  have 
power  and  authority  to  cause  such  person  to  be  punished  in  like 
manner  as  felons  are  directed  to  be  punished  by  the  laws  and 
statutes  of  this  realm,  or  in  mitigation  of  such  punishment,  such 
court  may  award  sudi  sentence  as  the  law  directs  in  cases  of 
§  47.  petty  larceny."     Satisfaction  shall  also  be  made  upon  damaging 

woirks. 


H^anftd  for  ^atings^* 

[57  Geo.  3.  c.  130 58  Geo.  3.  c.  48.  J 
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\Y  Stat.  57  Geo,  3.  c.  130.  intituled  **  An  act  to  encourage  the 
establishment  of  Banks  for  savings  in  England,  after  recitmg 
that  *'  whereas  certain  provident  institutions  or  banks  for  savings 
bave  been  established  in  England,  for  the  safe  custody  and  in- 
crease of  small  savings  belonging  to  the  industrious  classes  of  his 
majesty's  subjects  ;  and  it  is  expedient  to  give  protection  to  such 
institutions  and  the  funds  thereby  established,  and  to  afford  en- 
couragement to  others  to  form  the  like  institutions  :**  It  is  enacted, 
roions  form-     **  That  if  any  number  of  persons  who  have  formed  or  shaAl  form 
ing  Mxaeties  ac-  any  society  in  any  part  of  England,  for  the  purpose  o€  establish* 
cording  to  the     fng  and    maintaining    any  institution  in  the  nature  of  a  basky 
S^^^r^b^"^'  to    receive    deposits    of   money    for    the    benefit   of  the    per- 
•n^tled  to  the     ^^^^  depositing  the  same,  and  to  accumulate  the  produce  of  so 
benefit  of  this      much  thereof  as  shall  not  be  required  by  the  depositors,  their 
4ct  executors  or  administrators,  to  be  paid  in  the  nature  of  compound 

interest,  and  to  return  the  whole  or  any  part  of  such  deposit  and 
the  produce  thereof  to  the  depositors,  their  executors  or  admi- 
nistrators, deducting  only  out  of  such  produce  so  much  as  shall 
be  required  to  be  so  retained  for  th#  purpose  of  paying  and  dis^ 
charging  the  necessary  expenses  attending  the  management  of 
such  institution,  according  to  such  rules^  orders,  and  regulations 
as  shall  have  been'  or  shall  be  established  for  that  purpose,  but 
deriving  no  benefit  tohatsoever  Jrom  any  suck  deposit  or  the  pro^ 
duce  thereof i  shall  be  desirous  of  having  the  benefit  of  the  pro^ 
visions  of  this  act,  such  persons  shall  ckuse  the  rcdesi  orders,  and 
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regulations  ettabliehed  or  to  be  established  for  the  management  of  57  G.  3.  c.  iso. 
such  iDstitution  to  be  entered,  deposited,  and  filed  in  manner  58  G  3.  c.  46. 
heraoafter  directed,  and  thereupon  shall  be  deemed  to  be  en- 
titled to  and  shall  have  the  benefit  of  the  provisions  contained  in 
this  act." 

§  2.  Provided   alwaj^  **  That  no  such  institution  shall  have   Rules  of  the 
the  benefit  of  this  act,  unless  the  rules,  orders,  and  regulations  intdtution  to 
for  the  management  thereof  shall  be  entered  in  a  book  or  books  ^^'^^^  "  * 
to  be  kept  by  an  officer  of  such  institution,  to  be  appointed  for  copy'depoiited 
that  purpose,  and  which  book  or  books  shall   be  open  at  all  ^jth  the  derk 
seasonable  times  for  the  inspection  of  the  persons  making  deposits  of  the  peace, 
in  the  funds  of  such  institution ;  and  unless  such  rules,  orders, 
and  regulations  shall  be  fairly  transcribed  on  parchment,  and 
such  transcript  shall  be  deposited  with  the  clerk  of  the  peace  for 
the  county,  riding,  division,  or  place  wherein  such  institution 
shall  be  established;   which  transcript  shall   be  filed  by  sucli 
clerk  of  the  peace  with  the  roils  of  the  sessions  of  the  peace  in 
bis  custody,  without  any  fee  or  reward  to  be  paid  in  respect  No  fee  to  be 
thereof;  but  nevertheless  nothing  herein  contained  shall  extend  taken  for  enrol- 
to  prevent  any  alteration  in  or  amendment  of  any  such  rules,  or-  ^'^^^  of  nxlee. 
ders,  or  regulations  so  entered  and  deposited  and  filed  as  afore- 
said, or  repealing  or  annulling  the  same,  or  any  of  them,  in  the 
whole  or  in  part,  or  making  any  new  rules,  orders,  or  regulations 
for  the  manl^^eraent  of  any  such  institution,  in  such  manner  as 
by  tbe  rules,  orders,  and  regulations  of  such  institution  shall  from 
time  to  time  be  provided ;  but  such  new  rules,  orders,  or  regu* 
lations,  or  such  alterations  in  or  amendments  of  former  rules, 
orders,  or  regulations,  or  any  ord^r  annulling  or  repealing  any 
former  rule,  order,  or  regulation  in  the  whole  or  in  part,  shall  not 
be  in  force  until  the  same  respectively  shall  be  entered  in  such 
book  or  books  as  aforesaid,  and  a  transcript  or  transcripts  thereof 
shall  be  deposited  with  such  clerk  of  the  peace  as  aforesaid,  who 
shall  file  the  same  without  fee  or  reward  as  aforesaid.'* 

And  bystat.  58  Geo.  3.  c.  48.  ^  17.  it  is  enacted,  <*  That  whenever  58  G.  9.  c  49* 
a  transcript  of  the  rules,  orders,  and  regulations,  for  the  manage-  Jysticeaaft 


raent  of  any  institution  requiring  the  benefit  of  the  act  of  "®°*  "J*^  '^•ct 
57  Geo.  3.  and  of  this  act,  shall  have  been  or  shall  be  deposited  j;Jii[^J|^\^ 
with  the  clerk  of  the  peace  for  the  county,  riding,  division,  or  io  the  derk  of 
place  wherein  such  institution  shall  be  established,  pursuant  to  the  peace, 
the  directions  of  the  said  act,  such  transcript  shall  be  signed  by 
two  trustees  of  such  institution,  and  shall  oy  such  clerk  of  the 
peace  be  laid  before  the  justices  for  such  county,  riding,  division, 
or  place,  ai  the  general  or  quarter  sessions  next  after  the  time 
when  such  transcript  shall  nave  been  so  deposited ;  and  it  shall 
be  lawful  for  such  justices  then  and  there  present,  after  due 
examination  thereof,  to  reject  and  disapprove  of  such  part  or 
parts  thereof  as  shall  be  repugnant  to  the  true  intent  and  mean- 
ing of  the  said  act  and  this  act,  or  to  allow  and  confirm  the  said 
transcript,  or  such  part  or  parts  thereof  as  shall  be  conformable 
to  the  true  intent  and  meaning  of  the  said  act  and  this  act: 
Provided  always,  that  the  said  justices  shall  signify  such  rejection 
or  disapproval  of  any  one  or  more  of  the  rules,  orders,  and  r^a- 
lations  contained  in  such  transcript  by  the  words  *  rejected,  or 
'  disapproved,'  written  opposite  such  rule  or  rules,  order  or  or- 
ders, regulatioD  or  reg^astionsy  and  signed  by  the  chairman  of 
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Officers  not  to 

have  any  benefit 
in  the  insti- 
tntum. 


Rules  to  be 
binding.^ 


Copy  of  tran- 
icript  deposited 
with  clerk  of 
the  peace, 
Evidence. 
No  certiorari. 


No  fees  or 
stamp  duties. 

Savings  of 
minors  maybe 
ftiTested. 


Friendly  so* 
detiesinayfub. 
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such  seBsions ;  and  such  rule  or  rules,  order  or  orders,  regulatioQ 
or  regulations,  as  shall  be  so  rejected  or  disapproved  of,  shall 
not  be  in  force  from  the  time  of  such  rejection  or  disapproval  ^ 
Provided  always,  that  the  said  clerk  of  the  peace  do  within  the 
space  of  ten  da^s  next  after  such  rejection  or  disapproval  give 
notice  thereof  in  writing  to  the  two  tnistees  of  such  institntioa 
by  whom  the  transcript  of  such  rules,  orders,  and  regulationa 
shall  be  signed  as  aforesaid,'* 

And  by  stat,57  Geo,S.  c.  130«  $3.  it  is  enacted,  *<  Jhatnosuch 
institution  shall  have  the  benefit  of  this  act,  unless  it  shall  be  ex-^ 
pressly  provided  by  the  rules,  orders,  and  regulations  for  the* 
management  thereof^  that  no  person  or  persons  being  treasurer, 
trustee,  or  manager  of  such  institution,  or  having  any  control  ia 
the  management  thereof,  shall  derive  any  benefit  from  any  deposit 
made  in  such  institution ;  but  that  the  persons  depositing  money 
therein  shall  have  the  sole  benefit  of  such  deposits  and  the  pro-^ 
duce  thereof,  save  only  and  except  such  salaries  and  allowances 
or  other  necessary  expenses  as  shall,  according  to  such  rules,  or-^ 
ders,  and  regulations,  be  provided  fbr  the  charges  of  mana^ng 
such  institution,  and  for  remuneration  ta  officers  employed  in 
the  management  thereof,  exclusive  of  the  treasurer  or  treasurers, 
trustee  or  trustees,  or  other  persons  having  direction  in  the  msp^ 
nagement  of  such  institution,  who  shall  not  directly  or  indirectly 
have  any  salary,  allowance,  profit,  or  benefit  whatsoever  there- 
from, beyond  their  actual  expenses  for  the  purposes  of  such  in-^ 
stitution«'* 

§  4.  Enacts,  <^  That  all  rules,  ordecSj  and  VQgulations  from 
time  to  time  made  and  in  focce  for  the  raanagement  of  any  such 
institution  as  aforesaid,  and  duly  entered  in  such  book  or  books 
as  aforesaid,  and  deposited  with  such  clerk  of  the  peace  as  afore- 
said, shall  be  binding  on  the  several  members  and  officers  of  such 
institution,  and  the  several  depositors  therein  and  their  represent* 
aUves,  all  of  whom  shall  be  deemed  and  taken  to  have  full  notice 
thereof  by  such  entry  and  deposit  as  aforesaid ;  and  the  Bntry  of 
such  rules,  orders,  and  regulations  in  such  book  or  books  as  afore^ 
said,  CH"  the  transcript  thereof  deposited  with  such  clerk  of  the 
peace  as  foresaid,  or  a  true  copy  of  such  transcript  examined 
with  the  original,  and  proved  to  be  a  true  copy,  shall  be  received 
as  evidence  of  such  rules,  orders,  and  regulations  respectively  ii^ 
all  cases ;  and  no  certiorari  shall  he  brought  or  idlowed  to  r^nove 
any  such  rules,  orders,  or  regulations  into  any  of  his  miyesty's. 
courts  of  record ;  and  every  copy  of  any  such  transcript  dc^ 
sited  with  any  clerk  of  the  peace  as  aforesaid  shall  be  made  with- 
out fee  or  reward,  except  the  actual  expense  of  making  such 
copy ;  and  such  copy  shsul  not  be  subject  to  any  stamp  duty*" 

$  5«  Enacts,  "  That  in  case  the  managers  of  any  such  instil 
tution  shall  receive  any  deposit  of  money  from  or  fbr  the  benefit: 
of  any  person  under  tne  age  of  twenty-one  years^  it  shall  be  law- 
ful for  tne  managers  of  such  institution  to  pay  to  such  person  his 
or  her  share  and  interest  in  the  funds  of  such  institution ;  and  the 
receipt  of  such  person  sliall  be  a  sufficient  discharge,  notwithstand- 
ing his  or  her  incapacity  oif  disability  in  law  to  act  for  him  or 
herself." 

§  %.  Enacts,  «  That  it  shall  be  lawful  for  any  friendly  acM^teOr, 
established  under  and  by  irirtue  ef  any  act  or  adt  rdatiog  to 
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Iriendly  societies,  from  time  to  time  to  fobecribe  the  whole  or  any  57  0.5,  c.  isa 

part  of  the  funds  of  such  friendly  sodety,  as  they  shall  from  time  scribe  any  por. 

to  time  direct,  through  their  treasurer,  steward,  or  other  officer  tion  of  their 

or  officers,  into  the  funds  of  any  institution  which  shall  take  the  ^^  ^°^^ 

benefit  of  this  act,  and  which  shall  be  willing  to  receive  the  same,  ySd^t^m^T 

under  such  terms  and  conditions  as  shall  be  specially  provided  tutions. 

for  that  purpose  by  the  rules,  orders,  and  regulations  of  such  in« 

sdtution :  I^rovided  always,  that  the  receipt  or  discharge  of  the 

treasurer  or  other  officer  of  such  friendly  society  for  the  time 

being,  for  any  money,  stock  in  the  public  mnds,  or  other  security, 

paid,  transferred,  or  deliyered  according  to  the  requisition  of  such 

treasurer  or  other  officer,  apparently  authorised  to  require  sudi 

payment,  transfer,  or  delivery,  shall  be  a  sufficient  discharge  for 

the  same;  and  the  institution  in  which  such  deposit  shall  be 

made  shall  not  be  responsible  for  any  misapplication  of  any  such 

money,  stock,  or  security  by  the  person  or  persons  to  whom  the 

same  shall  be  so  paid,  trans^rred,  or  delivered,  or  for  any  want 

of  authority  of  tne  person  or  persons  requiring  or  receiving  such 

payment,  transfer,  or  delivery. 

§  7*  Enacts,  **  That  if  any  treasurer  or  treasurers,  or  other  TrMturen,  &e. 
officer  or  officers,  or  other  person  whatever,  who  shall  be  in-  fo  gire  gecurity, 
trusted  with  the  receipt  or  custody  of  any  sum  or  sums  of  money  tj^"*!!^^ 
subscribed  or  deposited  for  the  purposes  of  such  institution,  or  rui^^ 
any  interest  or  dividend  from  time  to  time  accruing  thereby,  shall 
be  required  by  the  rules  or  regulations  of  such  institution  to 
become  bound  with  sureties  for  the  just  and  faithful  execution  of 
such  office  or  trust,  in  such  sum  or  sums  of  money  as  shall  be 
required  by  the  rules^  orders,  and  regulations  of  such  institution, 
such  seeunty  shall  and  may  be  given  by  bond  or  bonds  to  the 
derk  of  the  peace  for  the  coubty,  riding,  division,  or  place,  or 
to  the  town  clerk  of  the  place  where  such  institution  shall  be 
estdilished  for  the  time  being,  witiiout  fee  or  reward;  and  in 
case  of  forfeiture  it  shall  be  lawful  for  the  persons  authorised  for 
that  purpose  by  the  rules,  regulations,  and  orders  of  such  insti- 
tution, to  sue  upon  such  bond  or  bonds  in  the  name  of  such  clerk 
of  the  peace  br  town  clerk  for  the  time  being,  and  to  carry  on 
such  suit  at  the  costs  and  charses  and  for  the  use  of  the  said  in- 
stitotion,  fully  indemnifying  and  saving  harmless  such  clerk  of  the 
peace  or  town  derk  from  dl  costo  and  charges  in  respect  of  such 
suit ;   and  no  bond  or  other  security  to  b^  so  given  shdl  be 
subject  to  or  charged  or  chargeable  with  any  stamp  duty  what* 


ever." 


^8.  Enacts,  <<  That  all  monies;  goods,   chattels,   and  eifects  E0^(sofin- 
whatever,  and  dl  securities  for  money,  or  other  obligatory  in-  sdtution  to  be 
struments  and  evidences  or  muniments,  and  dl  other  effects  what-  v<»^  '^^  tus. 
ever,  and  dl  righu  or  cldms  belonging  to  or  had  by  such  institu-  ^^**^-^*T* 
tion,  shdl  be  vested  in  the  trustee  or  trustees  of  such  institution  for  fr^^^g^ 
the  time  being,  for  the  use  and  benefit  of  such  institution  and  the  re-  ment;^^ 
spective  depositors  therdn,  thdr  respective  executors  or  administra- 
tors, according  to  their  respective  cldms  and  interests,  and,  after  the 
death  or  removd  of  any  trustee  or  trustees,  shdl  vest  in  the  sue* 
ceeding  trustee  or  trustees  for  the  same  estate  and  interest  as  the 
former  trustee  or  trustees  had  therein,  and  subject  to  the  same 
trusts,  without  any  assignment  or  conveyance  whatever,  except 
the  transfer  of  stocks  and  securities  in  the  public  funds  of  Great 
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58  G.  5.  9y  48r  such  sessions ;  and  such  rule  or  rules,  order  or  orders,  regulaihtt 

or  regulations,  as  shall  be  so  rejected  or  disapproved  of,  shall 

not  be  in  force  from  the  time  of  such  rejection  or  disapproval  ^ 

Provided  always,  that  the  said  clerk  of  the  peace  do  within  the 

space  of  ten  days  next  afler  such  rejection  or  disapproval  give 

notice  thereof  in  writing  to  the  two  trijstees  of  such  institutioa 

by  whom  the  transcript  of  such  rules,   orders,  and  regulationa 

shall  be  signed  as  aforesaid.'* 

Officers  not  to        And  by  Stat.  57  Geo,  S.  c.  1 30.  §  S.  it  is  enacted,  *'  Jhat  no  such 

have  any  benefit  institution  shall  have  the  benefit  of  this  act,  unless  it  shall  be  ex- 

in  the  insti-        pressly  provided  by  the  rules,  orders,  and   regulations  for  the 

MiUon.  management  thereof  that  no  person  or  persons  being  treasurer, 

trustee,  or  manager  of  such  institution,  or  having  any  control  ia 
the  management  thereof,  shall  derive  any  benefit  from  any  deposit 
made  in  such  institution ;  but  that  the  persons  depositing  money 
therein  shall  have  the  sole  benefit  of  such  deposits  and  the  pro- 
duce thereof,  save  only  and  except  such  salaries  and  allowances- 
or  other  necessary  expenses  as  shall,  according  to  such  rules,  or- 
ders, and  regulations,  be  provided  fbr  the  charges  of  managiDg 
such  institution,  and  for  remuneration  t&  officera  employed  in 
the  management  thereof,  exclusive  of  the  treasurer  or  treasurerst 
trustee  or  trustees,  or  other'  persons  having  direction  in  the  txai^ 
nagement  of  such  institution,  who  shall  not  directly  or  indirectly 
have  any  salary,  allowance,  profit,  or  benefit  whatsoever  there- 
from, beyond  their  actual  expenses  for  the  purposes  of  such  in- 
stitution." 
Rules  to  be  ^4..  Enacts,  ^'  That  all  rules,   orders^  and  cQgulations  from. 

binding.^  ^im^  ^q  ^gie  made  and  in  force  for  the  management  of  any  such 

institution  as  aforesaid,  and  duly  entered  in  such  book  or  books, 
as  aforesaid,  and  deposited  with  such  clerk  of  the  peace  as  afore- 
said, shall  be  bmding  on  the  several  membeva  and  officers  of  suck 
institution,  and  the  several  depositors  therein  and  their  represent- 
atives, all  of  whom  shall  be  deemed  and  taken  to  have  full  notice 
thereof  by  such  entry  and  deposit  as  aforesaid ;  and  the  entry  of 
such  rules,  orders,  and  regulations  in  such  book  or  books  as  afore- 
said, or  the  transcript  thereof  deposited  with  such  clerk  of  the 
Cqyy^tran-     peace  as  aforesaid,  or  a  true  copy  of  such  transcript  examined 
¥HA  clCTki^      ^'^^  ^®  original,  and  proved  to  be  a  true  copy>  shall  be  received 
the  peace,  ^  evidence  of  such  rules,  orders,  and  regulaiions  respectively  ii^ 

Evidence.  all  cases ;  and  no  certiorari  shall  be  brought  or  allowed  to  remoye 

Ko  certiorari,     any  such  rules,  orders,  or  regulations  into  any  of  his  nmyeaty's. 

courts  of  record  ;  and  every  copy  of  any  such  transcript  depo- 
sited with  any  clerk  of  the  peace  as  aforesaid  shall  be  made  with- 
No  fees  or  out  fee  or  reward,  except  the  actual  expense  of  making  audk 

■ump  dudes.      ^^^ .  ^^^  g^^^  ^^^  ^^^  j^^  ^^  subject  to  any  stamp  duty*** 

Savings  of  ^5^  Enacts,  *<  That  in  case  the  managers  of  any  such  instil 

minon  may  be    tution  shall  receive  any  deposit  of  money  Irom  or  for  the  benefit: 
aiTested.  ^^  ^^^  person  under  tne  age  of  twenty-one  year8>  it  shall  be  law- 

ful for  tne  managers  of  such  institution  to  pay  to  such  pecaon  his. 
or  her  share  and  interest  in  the  funds  of  such  institution  ;^  «nd  the 
receipt  of  such  person  shall  be  a  sufficient  discharge,  notwithstand- 
ing his  or  her  incapacity  or  disability  in  law  to  act  for  hijaa  or 
herself." 
Friendly  so-  $  ^-  Enacts,  "  That  it  shall  be  lawful  for  any  friendly  socieCy, 

deiiei  maysob.  established  under  and  by  irirtue  of  any  act  or  acts  rdating  to 


•BanW  tot  9atling[0  CRules  and  Begubthns.)  221 

9[  2.  (by  which  the  several  formt  contained  in  the  former  act  (a)  57  G.  3.  c  13a 

ve  rep^ed,  and  those  in  the  schedule  hereafter  inserted,  sub* 

•tttutcd  in  lieu  thereof,  and  the  act  itself  amended)  previous  to  Previout  to 

sny  payment  being  made  into  the  bank  of  England  as  aforesaid,  sudipaynienif 

the  person  or  persons  applying  for  that  purpose  shall  in  all  cases  jj^  produced 

produce  to  the  officer  of  the  said  commissioners,  at  their  office  in  andiieertificate 

LondoHy  an  order  according  to  the  form  in  the  schedule  annexed,  ^^nted ; 

marked  (A),  under  the  hands  of  two  of  the  trustees  of  such  in* 

idtudon  on  account  of  which  such  payment  is  to  be  made ;  and 

op  the  production  of  such  order  to  the  said  officer,  he  shall  grant 

bis  certificate  in  Uie  form  estpreased  in  the  schedule  annexed, 

marked  ( B) ;  and  upon  the  delivery  of  the  certificate  granted  to  *^fwards  tb* 

the  party  by  the.  said  officer,  and  payment  of  the  sum  expre«ed  f'™"*!^J2*" 

therein  at  the  bank  of  England  to  the  account  of  the  said  com*  ,2[,^S|2?|mu« 

missfoners,  the  said  <^cer  is  reouired,  authorised,  and  empowered  debentures  in 

to  make  out,  within  five  dajrs  after  he  shall  have  receivea  notice  fiiTour  of  tucb 

of  such  payment,  for  delivery  to  such  person  or  persons  producing  w^ing  bwilu, 

the  order  of  the  said  trustees,  one  or  more  debentures,  makine  to-  "^^^Y*  "**•••■• 

getber  the  like  amount,  containing  a  receipt,  signed  by  one  of  the  ^  diti^^'"^ 

cadiiers  of  the  governor  and  company  of  the  bank  of  England^ 

f^  the  amount  of  such  payment,  carrying  interest  after  the  rate 

of  Sd*  per  centum  per  diem^  payable,  with  the  principal,  at  the 

bank  or  England,  to  be  dated  on  the  day  on  which  such  pajrmenC 

or  payments  shall  be  made ;  which  said  debenture  or  debentures 

ihall  be  in  the  form  in  Uie  schedule  annexed,  marked  (C) ;  and 

the  principal  and  interest  of  all  such  debentures  shall  be  charged 

and  chargeable  upon,  and  they  are  hereby  charged  and  made 

payable  out  of  the  monies  or  funds  standing  in  the  names  of  the 

said  commissioners  in  the  books  of  the  bank  of  England, 

By  Stat;  57  Geo.S*  <:.  180.  J  12-  it  is  enacted,  «  That  it  shall  ?^?f  "•X 
be  lawful  for  the  trustees  of  any  such  institution,  or  any  two  or  n^JJ''*l?]?^" 
more  of  tliem,  to  demand  pajrment,  at  any  time,  other  than  on  prindnl  and 
the  5th  day  of  April  in  every  year,    of  the  said  cashier  or  interest  wcund 
cashiers,    of  the    principal   sum   specified    in    any    debenture  by  debenture 
or  debentures    issued    in    pursuance  of  the  provisions  of  this  ^y  ^y*  •xpcpt 
act,  together  with  all  the  interest  due  thereon,  computing  such     *  ^*  ^^^ 
interest  from  the  day  of  the  date  of  the  debenture,  inclusive,  up 
to  and  including  the  five  days  following  the  date  of  the  order  of 
the  said  truatees  demanding  such  payment."  - 

By  Stat.  58  G^o.  3.  c.  48.  §S.  it  is  enacted,  <<  That  upon  any  Newdcbenturaa 
■ppucation  for  the  renewal  of  any  debenture  or  debentures  issued  my  be  i«iiad 
in  pursuance  of  the  said  recited  act,  it  shall  be  lawful  for  the  ^cordingto 
said  officer,  and  he  is  hereby  authorised  and  empowered,  to  issue  ***''*^  C^-) 
one  or  more  new  debentures  of  the  like  amount,   bearing  the 
like  rate  of  interest,  according  to  the  form  in  the  schedule  to 
this  act  annexed,  marked  (D),  in  exchange  for  such  original  de- 
benture or  debentures,  either  with  or  without  the  interest  added 
thereto,  whenever  the  same  shall  be  required,  and  expressed  in 
the  order  of  the  trustees,  as  directed  by  the  said  recited  act  or 
this  act,  in  lieu  of  paving  in  money  such  original  debenture  or 
debentures,  with  or  without  the  interest  added  thereto ;  provided 
always,  that  no  fractional  part  of  a  pound  shall  be  inserted  in 
such  new  debenture,  but  such  fraction  shall  be  paid  in  money." 

{a)  These,  by  Uat.  58  G.  3.  c.  48.  §  19.  niAy  be  used  until  the  adoption  of 
theaewfonitt. 
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57  G.  3.  c.  130. 


%vbo  may  bring 
and  defend 
actioni,  &c. 


Monty  may  be 
placed  out  on 
pgnonal  secu- 
rity. 


Bank  of  Eng- 
land, on  re- 
ceiving 50/. 
from  saving 
bank,  on  ac- 
count of  the 
commissioners 
for  the  reduc- 
tion of  the  na- 
tional debt,  to 
open  an  account 
called  *'  The 
fiind  for  the 
bankifor 
aavinga." 


QBahlt0  fOt  ^atlfngtf  (fltdesand  RegtUaihhs,} 

Britain  ;  and  also  shall  for  all  purposes  of  action  or  suit,  as  well 
criminal  as  civil,  in  law  or  in  equily,  in  anywise  touching  or. con* 
cerning  the  same,  be  deemed  and  taken  to  be,  and  shall  in  eveijf 
such  proceeding  (where  necessary)  be  stated  to  be,  the  proper^ 
of  the  person  or  persons  appointed  to  the  office  of  trustee  or 
trustees  of  such  institution  for  the  time  being,  in  his,  her,  or 
their  proper  name  or  names,  without  further  description;  and 
such  person  or  persons  shall  and  they  are  hereby  respectively 
authorised  to  bring  or  defend,  or  cause  to  be  brought  or  de- 
fended, any  action,  suit,  or  prosecution,  criminal  as  well  as  civile 
in  law  or  equity,  touching  or-  concerning  the  property,  right,  or 
claim  aforesaid  of  or  belonging  to  or  had  by  such  institution ; 
and  such  person  or  persons  so  appointed  shall  and  may,  in  all 
cases  concerning  the  property',  right,  or  claim  aforesaid  of  such 
institution,  sue  and  be  sued,  plead  and  be  impleaded,  in  his, 
her,  or  their  proper  name  or  names,  as  trustee  or  trustees  of 
such  institution,  without  other  description;  and  no  such  suit, 
action,  or  prosecution  shall  be  discontinued  or  abate  by  the  death 
of  such  person  or  persons,  or  his  or  their  reroovfld  from  the 
office  of  trustee  or  trustees  as  aforesaid,  but  the  same  shall  and 
may  be  proceeded  in  by  the  succeeding  trustee  or  trustees  in  the 
proper  name  or  names  of  the  person  or  persons  commencing  the 
same,  any  law,  usage,  or  custom  to  the  contrary  notwithstanding ; 
and  such  succeeding  trustee  or  trustees  shall  pay  or  receive  like 
costs  as  if  the  action  or  suit  had  been  commenced  in  his  or  their 
name  or  names,  for  the  benefit  of  or  to  be  reimbursed  from  the 
funds  of  such  institution.*' 

§  9.  Enacts,  "  That  it  shall  not  be  lawful  to  and  for  the 
trustee  or  trustees,  manager  or  managers  for  the  time  being  of 
any  such  institution  as  aforesaid,  taking  the  benefit  of  this  act,  at 
any  time  to  place  or  deposit  any  sum  of  money  which  shidl 
have  been  paid  to  such  institution  by  any  depositor,  or  any  in* 
terest  or  profit  arising  therefrom,  in  the  hands  of  any  banker  or 
bankers,  or  upon  any  personal  security,  except  such  sums  of 
money  as  from  time  to  time  shall  necessarily  remain  in  the  bands 
of  the  treasurer  or  treasurers  of  such  institutioii  to  answer  the 
exigencies  thereof." 

$  10.  Enacts,  ^'  That  the  trustees  of  any  institution  which 
shall  take  the  benefit  of  this  act  in  manner  hereinbefore  pro* 
yided,  shall  be  and  (hey  are  hereby  empowered  to  pay  into  the 
bank  of  England  any  sum  or  sums  of  money,  not  being  less  than 
50/.  to  the  account  of  the  commissioners  for  the  reductron  of  the 
national  debt,  upon  the  declaration  of  the  trustees  of  such  in- 
stitution, or  any  two  or  more  of  them,  that  such  monies  belong 
exclusively  to  the  institution  for  which  such  payment  is  intended 
to  be  made,  whether  such  monies  sh^U  have  been  deposited 
therein  before  the  passing  of  this  act,  or  thereafter  shall  be  depo- 
sited therein ;  and  the  cashier  or  cashiers  of  the  bank  o^  England 
are  hereby  lequired  to  receive  all  such  monies,  and  to  place  the 
same  into  a  new  and  separate  account,  to  be  raised  in  the  names 
of  the  said  commissioners  for  the  time  being,  in  the  books  of 
the  bank  of  England^  to  be  denominated  <  The  fund  for  the  banks 
for  savings.' " 

And  by  stat.  57  Geo.S.  c.  ISa  i  11.,  and  S%  Geo.  3.  c.  4&  $  K 
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1^  2.  (by  which  the  several  forms  contained  in  the  former  act  (a)  57  G.  3.  c.  130« 

•re  repealed,  and  those  in   the  schedule  hereafter  inserted,  sub* 

stituted  in  lieu  thereof,  and  the  act  itself  amended)  previous  to   Previous  to 

any  payment  being  made  into  the  bank  of  England  as  aforesaid,  *^''J^"]i^"j' 

the  person  or  persons  applying  for  that  purpose  shall  in  all  cases  J^OToduced 

produce  to  the  officer  of  the  said  commissioners,  at  their  ofSce  in  ^„^  ^  certificate 

LandoHy  an  order  according  to  the  form  in  the  schedule  annexed,  granted ; 

marked  (A),  under  the  hands  of  two  of  the  trustees  of  such  in* 

idtution  on  account  of  which  such  payment  is  to  be  made ;  and 

OB  the  production  of  such  order  to  the  said  officer,  he  shall  grant 

his  certificate  in  the  form  estpressed  in  the  schedule  annexed, 

marked  (B) ;  and  upon  the  delivery  of  the  certificate  granted  to  afterwards  the 

the  party  by  the.  said  officer,  and  payment  of  the  sum  expressed  ^^^"^^2^*" 

therein  at  the  bank  of  England  to  the  account  of  the  said  com-  ^^^t^all  issue 

missioners,  the  said  officer  is  reouired,  authorised,  and  empowered  debentures  in 

to  make  out,  within  five  days  after  he  shall  have  received  notice  favour  of  tucb 

of  such  paymient,  for  delivery  to  such  person  or  persons  producing  M^ing  banks, 

the  order  of  the  said  trustees,  one  or  more  debentures,  makins  to-  ^'^^^  tnterart 

gather  the  like  amount,  containing  a  receipt,  signed  by  one  01  the  ^  djin^^'"^ 

casbiers  of  the  governor  and  company  of  the  bank  of  England^ 

for  the  amount  of  such  payment,  carrying  interest  after  the  rate 

of  Sd.  per  centum  per  diem^  payable,  with  the  principal,  at  the 

bank  of  England,  to  be  dated  on  the  day  on  which  such  payment 

or  payments  shall  be  made ;  which  said  debenture  or  debentures 

shall  be  in  the  form  in  the  schedule  annexed,  marked  (C ) ;  and 

the  principal  and  interest  of  all  such  debentures  shall  be  charged 

and  chargeable  upon,  and  thev  are  hereby  charged  and  made 

payable  out  of  the  monies  or  funds  standing  in  the  names  of  the 

•aid  commissioners  in  the  books  of  the  bank  of  England* 

By  Stat:  57  Geo.  S.  c.  130.  J  12.  it  is  enacted,  "  That  it  "ball  ?^*?f  "*^ 
be  lawful  for  the  trustees  of  any  such  institution,  or  any  two  or  ^^J"*l ?J^" 
more  of  them,  to  demand  payment,  at  any  time,  other  than  on  principal  and 
the  5th  day  of  April  in  every  year,    of  the  said  cashier  or  interest  secured 
cashiers,    of  the    principal   sum   specified    in    any    debenture  by  debenture 
or   debentures    issued    in    pursuance  of  the  provisions  of  this  ^^  ^*  except 
act,  together  with  all  the  interest  due  thereon,  computing  such    ^^SthApriL 
interest  fri>m  the  day  of  the  date  of  the  debenture,  inclusive,  up 
to  and  including  the  five  days  following  the  date  of  the  order  of 
the  said  trustees  demanding  such  payment.'*  - 

By  Stat.  58  Geo.  3.  c,  48.  §  3.  it  is  enacted,- ''  That  upon  any  Nevdebenturea 
application  for  the  renewal  of  any  debenture  or  debentures  issued  may  be  i«iied 
in  pursuance  of  the  said  recited  act,  it  shall  be  lawful  for  the  *?^,''^^ 
said  officer,  and  he  is  hereby  authorised  and  empowered,  to  issue  *^''^^®  C^*) 
one  or  more  new  debentures  of  the  like  amount,   bearing  the 
like  rate  of  interest,  according  to  the  form  in  the  schedule  to 
this  act  annexed,  marked  (D),  in  exchange  for  such  original  de- 
benture or  debentures,  either  urith  or  without  the  interest  added 
thereto,  whenever  the  same  shall  be  required,  and  expressed  in 
the  order  of  the  trustees,  as  directed  by  the  said  recited  act  or 
this  act,  in  lieu  of  paying  in  money  such  original  debenture  or 
debentures,  with'  or  without  the  interest  added  thereto ;  provided 
always,  that  no  fractional  part  of  a  pound  shall  be  inserted  in 
such  new  debenture,  but  such  fraction  shall  be  paid  in  money." 

(a)  Tbeae,  by  Uat.  68  G*  3«  c.  iS.  §  ]9.  may  be  used  until  the  adoption  of 
the  new  fonoa. 
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58  G.  9.  c.  48. 
Previous  to 
payment  or 
renewal  of  de- 
bentures, an 
order  indorsed 
on  debentures 
under  the  hands 
of  the  trustees 
according  to 
schedule  (£) 
shall  be  pro- 
duced. 


A  eertificftte  to 
be  granted 
theraupon^ 
agreeable  to 
f&rm  (Fl.) 


Trustees  may 
order  interest 
to  be  paid  at 
the  periods 
herein  men< 
tioned. 


/Monies  paid  in 
on  saving  bank 
account  to  be 
invested  in 
bank  annuities. 


toners 
naytxanrfer 
■todLjto  the 
Miount.of 


1Bank0  for  daOfngflf  (Ruk$  and  RegukOm,) 

And  by  stat.  58  Geo.  S.  c.  48.  §  4.  it  is  enacted,  ''  That  previoui 
to  the  payment  of  the  principal  and  interest  of  any  debenture  at 
debentures,  or  to  the  renewal  of  such  debentures,  the  person  or 
persons  applying  to  receive  such  payment  or  new  debenture  shi^Uf 
in  all  cases  produce  to  the  o£Bcer  of  the  said  commissioners  an 
order,  indorsed  on  the  back  of  the  debenture  required  to  be 
paid  or  renewed,  except  as  herein  excepted,  under  the  hands  of 
any  two  of  the  trustees  of  the  institution  for  which  such  payment 
or  renewal  shall  be  demanded,  attested  by  two  other  trustees  or 
managers  thereof,  or  by  any  two  credible  witnesses,  according  to 
the  form  in  the  schedule  annexed,  marked  (£);  and  the  said, 
officer  shallf  and  he  is  hereby  authorised  and  empowered,  within 
five  days  after  the  interest  of  such  debenture  shall  have  been 
computed  and  examined  at  the  office  of  the  said  commissionerB, 
to  grant  his  certificate  to  the  person  or  persons  applpne  for  any 
payment  in  the  form  specified  in  the  schedule  aimexed,  marked 
(F  1.);   and  upon  the  production  and  delivery  at  the  bank  of 
England  of  such  certificate,  the  cashier  or  cashiers  of  the  go-* 
vernor  and  company  of  the  bank  of  England  shall  thereupon 
pay  the  sum  specified  therein  out  of  any  monies  standing  in  the 
names  of  the  said  commissioners,  in  the  books  of  the  bank  of 
EngUindy  or  from  the  sale  of  stock  purchased  with  the  monies 
originally  invested  in  any  debenture  or  dd>entures  issued  under 
the  said  recited  act  or  this  act,  as  the  said  commissioiiers  shall 
direct." 

§  5.  Enacts,  *^  That  it  shall  and  may  be  lawful  for  the  trustees 
of  any  such  institution  from  time  to  time,  at  any  time  after  the 
expiration  of  one  calendar  month  next  following  the  20th  day  of 
May  and  the  20th  day  of  November  in  any  year,  to  require  that 
the  interest  due  on  any  soch  debenture  on  such  20th  day  of 
MiUf  or  20th  day  of  November  respectively^  shall  be  p^id  to  such 

Eeraoa  or  persons  as  such  trustees  ^al)  from  time  to  time  direct, 
y  any  order  in  writing,  (which  shall  not  be  liable  to  any  stamp 
duty)  under  the  hands  of  two  such  trustees,  attested  by  two  other 
trustees  or  managers,  or  any  two  credible  witnesses,  according  to 
such  form  as  the  said  commissioners  shall  direct ;  and  the  said 
order  shall  be  produced  to  the  officer  of  the  said  commissioners, 
who  shall  certify  thereon  the  amount  of  interest  then  due,  bmA 
require  the  same  to  be  paid ;  and  upon  the  production  of  such 
order  and  such  certificate  thereon  at  the  baiik  of  England^  the 
cashier  or  cashiers  shall  thereupon  pay  the  sum  specified  tlierein, 
out  of  any  monies  standing  in  the  name  of  the  sdd  commissioners 
in  the  books  of  the  said  bank.'* 

Stat.  57  Geo.  3.  c.l30.  §  14.  enacts,  ^'  That  the  said  conHais«> 
sioners  shall  cause  all  the  monies  paid  into  the  bank  of  En^and 
and  placed  to  their  account  in  pursuance  of  the  provisions  of 
this  act,  to  be  invested  from  time  to  time  in  the  purchase  of  bonk 
annuities  in  their  names,  and  to  be  carried  to  the  new  and  se* 
parate  account  hereinbefore  provided;  and  the  interest  which 
shall  arise  from  time  to  time  and  become  doe  tliereon  shall  in 
like  manner  be  invested  in  the  purchase  of  bank  annuities  as 
aforesaid. 

By  Stat.  58  Geo.  S.  c.  48.  $6.  it  is  enacted,  ^*  That  it  shall  be 
lawnd  for  Uie  commissioners,  upon  the  application  of  the  tniatees 
of  any  saving  banks,  in  manner  hereiuaiher  mentionedi  and  they 
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are  hereby  authorised  and  empowered,  in  lieu  of  paying  off  the  53  o.  3.  c  48; 

principal  and  interest  of  any  such  debenture  or  debentures  in  principal  and 

money,  to  cause  their  agent  or  agents  (being  also  cashiers  of  the  interest  of  de* 

and  governor  and  company)  to  transfer  such  an  amount  of  either  bentum. 

three  pounds  per  centum  consolidated  or  reduced  bank  annuitiesi 

or  bank  annuities  at  the  rate  of  three  pounds  and  ten  shillings  per 

centum,  as  shall  by  computation  produce,  as  hereinafter  directed, 

the  like  amount  in  money  as  the  amount  of  the  principal  and 

intereat  of  such  debenture  or  debentures,  out  of  any  account  of  the 

•aid  bank  annuities  standing  in  the  names  of  the  said  commit* 

aioners  in  the  books  of  the  bank  of  England^  into  the  name  or 

names  of  any  two  of  the  said  trustees,  whenever  the  same  shall 

be  expressed  and  reauired  in  the  order  of  the  said  trustees,  in 

lieu  of  paying  such  aebenture  or  debentures  in  money." 

§  7.  Enacts,  **  That  before  anv  three  per  centum  consolidated  SiodciinttolM 
or  reduced  bank  annuities,  or  bank  annuities  at  the  rate  of  3/.  10«*  coaTcrtad  fa^ 
per  centum^  shall  be  transferred  from  the  account  of  the  said  com-  "^5^  *^ 
missioners,  such   three  per  centum,  or  3/.  lOf.  per  centum  bank  ^ 
annuities,  shall  be  first  converted  into  money  by  the  computation 
-of  the  said  officer,  according  to  the  average  price  of  either  three 
per  centum  consolidated  or  reduced  bank  annuities,  or  3/.  lOs.  per 
centum  bank  annuities,  at  the  option  of  the  said  trustees  expressed 
in  their  said  order,  which  shall  be  exhibited  at  the  office  of  the 
said  commissioners,  under  and  by  virtue  of  any  act  or  acts  now  in 
force,  on  the  day  of  the  delivery  of  such  order  at  their  said  office, 
such  price  being  the  average  price  of  the  said  three  per  centum  or 
3/.  lOs.  per  centum  bank  annuities,  on  the  day  preceding  the  pro-^ 
duction  and  delivery  of  the  said  order  as  aforesaid." 

§  8*  Enacts,  ''  Tnat  upon  Uie  issue  of  any  new  debenture  or  de-  Fixing  the  del* 
benturea  in  exchange  for  the  original  debenture,  witli  or  without  ^^  ^^^  debeo- 
the  interest  added  thereto,  such  new  debenture  or  debentures  shall  ^^^'^' 
be  dated  by  the  said  officer  on  the  sixth  day  from  and  after  the 
date  of  the  trustees'  order  requiring  the  issue  of  the  same ;  and  in 
like  manner  upon  the  production  of  the  trustees'  order  demanding 
payment  of  any  debenture  or  debentures  in  money,  the  certificate 
to  be  granted  by  the  said  officer,  to  enable  the  payment  thereof, 
shall  not  be  dated  before  the  sixth  day  from  and  aner  the  date  of 
the  trustees*  order  demanding  such  payment." 

§  9.  Enacts,  **  That  if  at  any  time  it  shall  happen,  upon  the  Asomaiidnip 
pajnnent  of  the  principal  and  interest  of  any  debenture  or  deben-  the  tune  to 
tures  in  money,  that  the  said  computation  and  examination  of  the  which  Intereit  it 
interest  thereof  shall  not  be  completed  by  the  sixth  day  after  the  to  be  compuee^ 
da^  of  the  date  of  the  trustees'  order  demanding  payment  as  afore- 
said, nothing  in  the  said  recited  act  or  this  act  contained^all  be 
ooQStrued  to  prevent  the  payment  of  the  interest  which  shall  ap- 
pear to  be  actually  due  upon  such  debenture  or  debentures,  up  to 
the  day  inclusive  immediately  preceding  the  day  of  the  completing 
such  comnutation  and  examination ;  and  the  said  officer  is  hereby 
authorised  and  empowered,  in  all  such  cases,  to  compute  the  in- 
terest thereof  up  to  the  day  im mediately  preceding  the  day  of 
completing  such  said  computation  and  examination." 

J  10.  Enacu,  ^' That  wnenever  any  three  jt^frcmtemconsolidat-  Gertificate  to  be 
ed  or  reduced  bank  annuities,  or  Si.  10*.  per  centum  bank  amiui-  ^SmSferri*    f 
ties,  shall  be  required  by  the  said  trustees  to  be  transferred  from  gtockMrnSiog 
tbe  account  of  the  said  commissioners,  as  hereinbefore  directed,  to  schedule 

(F.«.) 
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id  G.  3.  c.  48.  the  said  officer  shall  and  he  is  hereby  authorised  and  empowered 

to  grant  his  certificate  for  that  purpose,  to  the  person  or  persons 
applying  for  the  same,  according  to  the  form  in  the  schedule  an* 
nexed,  marked  (F.  2.),  a  duplicate  whereof  shall  be  transmitted  by 
the  said  officer  to  the  governor  and  company  of  the  bank  of 
England  i  and  upon  the  production  and  delivery  of  the  said  cer- 
tificate at  the  bank  of  England^  the  said  agent  or  agents  of  the 
said  commissioners  shall,  and  he  and  they  is  and  are  hereby  re- 
quired to  transfer  from  any  account  of  the  said  commissioners, 
iftanding  in  the  books  of  the  said  governor  and  company,  the 
amount  and  description  of  stock  therein  stated,  into  the  names  of 
the  two  trustees  of  such  saving  bank  or  institution  as  shall  be 
specified  and  described  in  such  certificate." 
Accountant  $11.  Enacts,  ''That  upon  every  such  transfer  of  stock  being 

general  to  frang.  made  from  the  account  of  the  said  commissioners,  as  hereinbefore 
^^  *^*®^!.^"  directed,  the  accountant  general  of  the  governor  and  company  of 
^!d!SSe  ((fo  ^^^  ^*°^  of  JBn^iiMtt/ shall,  within  Ave  days  after  sucli  transfer  shall 

have  been  made,. transmit  to  the  office  of  the  said  conunissioners, 
for  delivery  to  the  person  applying  for  the  same,  a  certificate 
thereof,  according  to  the  form  in  the  schedule  marked  (G)*'* 
Regulations  in  §12*  Enacts,  *'  That  if  at  any  time  die  said  trustees  shall  re* 
case  of  the  pay-  quire  the  payment  or  renewal  of  more  than  one  debenture  at  one 
rf^re"*^  *^^  ^^^  same  time,  it  shall  be  lawful  for  any  two  of  the  said 
ona  debenture  ^ro^^s  CO  give  one  general  order  in  writing  under  their  hands, 
being  required,  attested  by  two  Other  trustees  or  managers,  or  any  two  credible 

witnesses,  either  for  the  renewal  or  for  the  payment  thereof  in 
money,  or  for  the  payment  thereof  in  stock  as  aforesaid,  contain*^ 
ing  the  number  and  amount  of  each  debenture,  according  to  such 
€firm  as  the  said  commissioners  shall  direct,  in '  lieu  of  mdorsine 
such  order  on  the  back  of  each  separate  debenture,  as  requir^ 
by  the  said  recited  act ;  and  the  production  and  delivery  of  such 
general  order,  together  witli  the  several  debentures  specified 
therein,  at  the  office  of  the  said  commissioners,  severally  indorsed 
on  the  back  with  the  names  and  under  the  hands  of  the  two 
trustees  signing  such  general  order,  shall  be  deemed  as  valid 
and  effectual  to  all  intents  and  purposes,  as  though  such  order 
had  been  endorsed  by  the  said  trustees  on  each  debenture  sepa- 
rately." 
DebentauM  not  By  Stat.  57  Geo.  3.  c.  ISO.  §  15.  it  is  enacted,  '<  That  the 
tranifemble.      debenture  or  debentures  issued  under  the  provisions  of  this  act 

shall  not  be  transferable  or  assignable,  but  shall  remain  and  con- 

'  tinue  to  be  the  actual  property  of  the  trustees  of  the  institution  on 

the  account  of  which  every  such  debenture  or  debentures  was  or 

were  originally  issued,  until  the  same  shall  be  actually  paid  off." 

Debentures  not       And  by  the  same  Stat.  §  16.  *'  No  debenture  or  dentures,  nor 

not  liable  to        any  order  or  orders  required  from  the  trustees  of  any  such  insti- 

"'*™P^*'^7'^  ttttion  issued  or  produced  in  pursuance  of  this  act,  shall  be  subject 

m^beitaewed  ^^  liable  to  any  stamp  duty  whatever ;  and  that  if  any  debenture  or 

debentures  issued  under  the  provisions  of  this  act  shall  be  lost  or 
destroyed,  it  shall  be  lawful  for  the  said  commissioners,  upon  sa- 
tisfactory evidence  being  produced  by  the  party,  and  good  and 
sufficient  security  given  to  the  said  commissioners,  to  direct  the 
said  officer  to  grant  a  duplicate  debenture  to  the  party  applying, 
onder  the  same  regulations  as  by  this  act  are  required  m  toe 
issue  of  an  origbud  debenture." 
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By  Stat.  57  Geo,  3.  c.  130.  J  17.  '*  If  any  order  or  declaration  57  G.  3.  c.  150. 
produced  to  the  said  officer,  for  the  purpose  of  paying  monies  into  §  ^7. 
the  Bank  o^  England  to  the  account  of  the  said  commissioners  as  ?f"*5|^^  **". 
aforesaid,  shall  contain  any  matter  or  thing  which  shall  be  false  to  obtidn  de^^** 
or  untrue,  then  and  in  every  such  case  the  sum  so  paid  shall  be  bentures. 
forfeited  to  the  said  commissioners." 

Bj' f  18.  it  is  enacted,  "That  the  following  account  shall  be   Account  of  «1I 
prepared  by  the  said  commissioners  for  the  reduction  of  the  national  monie*  received 
debt,  and  shall  be  annually  laid  before  both  houses  of  parliament  ^f^^^  commia* 
on  or  before  the  25th  of  March  in  every  year,  if  parliament  shall  be  tlonalddbt  from 
sitting,  and  if  parliament  shall  not  be  sitting,  then  within  fourteen  trustees  of 
days  after  the  comrafiencement  of  the  then  next  session  of  parlia-  ioatitutions  to 
ment;  videlicet,  an  annual  account,  made  up  to  the  5th  day  o^  be  laid  before 
Januart/  preceding,  of  all  sums  of  money  which  shall  have  been  pw***""®"*' 
received  by  the  said  commissioners  from  the  trustees  of  any  insti"* 
tutioD  or  institutions  as  aforesaid  in  pursuance  of  this  act,  showing 
the  amount  of  all  bank  annuities  which  shall  have  been  purchasea 
by  the  application  of  such  sums,  and  the  amount  of  interest  or 
dividends  receivable  thereon  by  the  said  commissioners,  and  dis- 
tinguishing in  such  account  the  amount  of  interest  payable  by  the 
said  ^commissioners  on  all  debentures  issued  to  the  said  trustees  as 
aforesaid  within  the  same  period,  and  terminating  on  the  5th  day 
of  January  in  every  year." 

By  ^19.  after  reciting,   that   ^'  it  is    expedient  to  provide  Condftionii  on 
against  an  improper  hivestment  of  monies  under  the  provisions  of  which  invcRC* 
this  act,"    it  is   further  .enacted,   "  that  tlie  privilege   afore-  ?)*".?*  1"]^ 
said  of  paying  money  into  the  bank  of  England,  and  of  re-  j^^^  ' 
ceiving  debentures  for  the  same,  shall  be  restricted  to  such 
institutions  only  which  shall  by  one  or  more  of  their  rules  provide 
that  the  sums  paid  by  one  person  in  any  one  year,  and  applied  to 
the  purchase  of  the  aK>resaia  debentures,  shall  not  exceed  tlie  sum 
of  10(W.  in  the  first  year,  and  501^  in  every  year  afterwards,  in  the 
whole  from  each  depositor,  except  in  the  cases  where  friendly 
societies  shall  become  depositors  ;  and  it  shall  be  lawful  for  the 
commissioners  fbr  the  reduction  of  the  national  debt,  previous  to 
the  payment  of  any  sura   or  sums  into  the  bank  of  England  in 
pursuance  of  this  act,   to  require  the  production  of  such  rule  or 
rules  so  limiting  the  sums  to  be  deposited  to  the  amount  above 
mentioned,  certified   under  the  hands  of  two  of  the  trustees  .or 
managers   of  each  such   institution  respectively, .  and  |iny  other 
proof  they  rt^ay  think  it  necessary  to  require." 

And     D^   Stat.    58  Geo.  3.  c.  48.  §  14«.   after   reciting,    thiat  Investment 
"  whereas  it  is  expedient  more  strictly  to  provide  against  any  im-  shall  not  be 
proper  investment  of  monies   under  the  provisions  of  the  said  "***** '"  ^^ 
recited  act  and  this  act r  it  is  enacted,  "That  the  privilege  of  ^ ^'i^S ^"^ 
paying  money  into  the  bank  of  England,  and  of  receiving  deben-  tions  as  restrain 
tares  for  the  same,  shall,  from  and  after  the  1st  day  of  October  the  deposit  of 
1818,  be  restricted  to  such  institutions  oiily  which  shall,  by  one  or  individuals.  ^ 
more  of  their  rules,  provide  that  the  sums  paid  by  any  person  who 
shall  pay  or  subscribe  any  sum  by  ticket  or  number  or  otherwise, 
without  disclosing  his  or  her  name  to  the  trustees  of  such  institu*- 
tion,  shall  not  exceed  the  sum  of  10/.  in  any  one  year ;  and  it  shall 
be  lawful  for  the  commissioners  for  the  reduction  of  the  national 
debt,  previous  to  the  payment  of  any  sum  or  sums  into  the  bank 
i^Ekgland^,^  in  pursuaace  of  tbis  act,  to  require  the  production  of 
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such  rule  or  rules  so  limiting  the  said  sum  or  sums  to  be  so 
deposited,  certified  under  the  hands  of  two  of  the  trustees  or 
managers  of  each  such  institution  respectively,  and  any  other  proof 
which  they  may  think  necessary  to  require." 

By  the  same  stat.  §.  15.  it  is  enacted,  "  That  the  privilege 
of  paying  money  into  the  bank  of  EngUmd,  and  of  receiving 
debentures  for  the  same,  shall  be  and  the  same  is  hereby  de- 
clared to  be  extended  to  such  institutions  as  may  have  been 
established  at  any  time  previous  to  the  passing  of  the  said  recited 
act  of  the  last  session  of  parliament,  or  who  may  have  since  formed 
or  may  hereafter  form  their  rules  and  relations  according  to  the 
provisions  of  the  said  recited  act  and  this  act ;  and  it  shall  and 
may  be  lawful  for  tlie  trustees  of  such  institutions  respectively  to 
invest  any  funds  already  accumulated  by  such  institutions,  and 
which  shall  not  have  been  invested  at  the  time  of  the  passing  of 
this  act,  in  debentures  in  manner  authorised  by  the  saici  recited 
act  and  this  act.'* 

§  16.  It  is  enacted,  ''That  in  cases  wiiere  any  banks  for  savings 
have  been  or  shall  be  established  in  any  town  or  place,  and  other 
smaller  banks  have  been  or  shall  be  established  in  the  neighbour- 
hood of  such  to^vn  or  place,  as  branch  banks  thereof,  and  such 
branch  banks  by  their  treasurers  have  paid  or  shall  pay  any  sums 
into  the  bank  in  any  such  town  or  place,  as  a  central  bank,  it  shall 
and  may  be  lawful  tor  the  said  trustees,  or  any  two  of  thetti,  of  any 
such  central  bank,  to  pay  into  the  bank  ot  England^  in  manner 
prescribed,  by  the  said  recited  act,  along  with  the  monies  belonging 
to  such  central  bank,  any  sum  or  sums  of  money  belonging.to  and 
on  account  of  any  such  branch  bank :  provided  always,  that  the 
treasurers  of  such  branch  banks  shall  certify  to  the  treasurer  of 
such  central  bank,  that  the  amount  contributed  by  any  one  sub- 
scriber to  any  such  branch  bank  in  any  one  year,  does  not  exceed 
the  proportions  required  by  this  act.'* 

By  57  Gto^  S.  c.  ]  30.  §  20.  *'  Upon  every  change  of  a  trustee 
or  trustees,  the  preceding  trustee  or  trustees,  his  or  their  execu- 
tors or  administrators,  shall  and  do  forthwith  transfer  all  stocks  and 
annuities  in  the  public  funds  belonging  to  such  institution,  from 
the  name  or  names  of  such  precedmg  trustee  or  trustees,  to  the 
name  or  names  of  the  new  trustee  or.  trustees  who  shall  be 
appointed  as  hereinbefore  mentioned,  or  of  such  new  trustee  or 
trustees  and  any  continuing  trustee  or  trustees,  if  an^  of  the 
former  trustees  shall  be  continued,  as  the  case  shall  require,  so  t» 
to  vest  the  same  in  such  new  trustee  or  trustees  and  the  continuing 
trastee  or  trustees,  as  the  case  shall  happen ;  and  in  case  any  sale 
or  sales,  transfer  or  transfers,  of  any  part  of  such  stocks  or  annui- 
ties, shall  fronv  time  to  time  be  directed  according  to  the  rules, 
orders,  and  regulations  of  such  institution,  every  such  tranafer  or 
sale  shall  be  made  by  the  trustee  or  trustees  in  whose  name  or 
names  the  same  shall  then  stand,  or  by  some  person  or  persons 
duly  authorised  by  such  trustee  or  trustees,  by  letter  of  attorney 
executed  as  is  required  by  law  in  such  cases ;  and  where  any  such 
tisBDsfer  or  sale  as  aforesaid  shall  be  made  under  or  by  virtue  of  any 
letter  of  attorney,  such  letter  of  attorney  shall  not  be  subject  to 
or  charged  or  chargeable  with  any  stamp  duty  whatsoever. ' 

§  21.  Enacts,  "  That  all  and  every  person  and  persona  who 
shall  have  or  receive  any  part  of  the  momes,  effects^  or  funds  of  or 
belonging  to  such  institution^  or  shall  in  any  manner  have  been  or 
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shall  be  intrusted  with  the  disposition,  management,  or  custody  57  G.  8.  c.  130. 
tliereof,  or  of  any  securities  relating  to  the  same,  his,  her,  or  their  Hver  up  effecu 
executon,   admmistrators,  and  assigns  respectively,  shall,  upon  '*^hen  required. 
demand  made  in  pursuance  of  any  order  of  the  committee  of  such 
institution,  or  of  any  other  delegated  authority  as  aforesaid,  or  at 
any  general  meeting  of  the  managers  thereof,  give  in  his,  her,  or 
their  account  or  accounts  to  such  committee  or  other  authority  as 
aforesaid,  or  to  such  general  meeting  of  the  managers  of  such  in- 
stitution, or  to  such  other  person  or  persons  who  shall  be  nominated  * 
to  receive  the  same,  to  be  examined  and  allowed  or  disallowed 
by  the  said  committee  or  managers  respectively ;  and  shall  on  the 
like  demand  pay  over  all  the  monies  remaining  in  his  or  their 
hands,  and  assign  and  transfer  or  deliver  all  securities,  effects,  or 
funds  taken  or  standing  in  his  or  their  name  or  names  as  aforesaid, 
or  being  in  his  or  their  hands  or  custody,  to  such  person  or  persons 
as  the  said  committee  or  managers  of  such  institution  shall  appoint; 
and  in  case  of  any  neglect  or  refusal  to  deliver  such  account,  or  to 
pay  over  such  monies,  or  to  assign,  transfer,  or  deliver  such  secu- 
rities, effects,  or  funds  in  manner  aforesaid,  it  shall  be  lawful' to 
and  for  the  trustee  or  trustees  of  such  institution  for  the  time 
being  to  exhibit  a  petition  to  the  justices  of  the  peace  at  their 
general  or  quarter  sessions  of  the  peace  for  the  county,  riding, 
division,  or  place  wherein  such  institution  shall  be  established, 
who  shall  and  may  proceed  thereupon  in  a  summary  way,  and 
make  such  order  therein,  upon  hearing  all  parties  concerned,  as  to 
such  court  in  their  discretion  shall  seem  just,  which  order  shall  be 
final  .and  conclusive;  and  all  assignments,  sales,  and  transfers  made 
in  pursuance  of  such  order  shall  be  good  and  effectual  in  law  to  all 
intents  and  p.urposes  whatsoever." 

§  22.  Enacts,  '<  That  no  person  who  is  or  shall  be  a  member  of  Memben  of 
any  friendly  society  established  or  to  be  established  under  and  by  ^fien<ll7  socie- 
virtue  of  any  act  or.  acts  relating  to  friendly  societies,  shall,  by  f  ^f  "^  ^^^  ^ 
reason  of  such  person  being  or  becoming  a  depositor  in  any  insti-  subscribini/to 
tiition  taking  the  benefit  of  this  act,  be  considered  as  subject  or  any  institution 
liable  to  any  penalty,  forfeiture,  or  disability,  declared  or  expressed,  under  this  act. 
or  intended  so  to  be,  by  or  in  the  rules,  orders,  or  regulations  of 
such  friendly  society ;  any  rules,  orders,  or  regulations  of  such 
friendly  society  made  or  hereafter  to  be  made  to  the  contrary 
aotwitnstanding.*' 

§  28.  Enacts,  "  That  in  case  any  depositor  in  the  funds  of  any  When  property 
institution  taking  the  benefit  of  this  act  shall  die,  leaving  any  sum  is  under  the 
or  sums  of  money  in  the  said  fimds,  or  any  dividends  or  interest  ^^"*  ^      \^^ 
due   thereoui  belonging  to  him  or  her  at  the  time  of  his  or  her  be  paid  in  cases 
death,  exceeding  in  the  whole  the  sum  of  20/.,  the  same  shall  not  of  admini»tra- 
be  paid  to  any  person  or  persons  as  representative  or  representa-  tion. 
tives  of  such  depositor,  but  upon  probate  of  the  will  of  the  deceased 
depositor,  or  letters  of  administration  of  his  or  her  estate  and 
effects :  provided  always,  that  where  the  wliole  estate  or  effects  of 
any  such  deceased  depositor,  for  or  in  respect  of  which  any  pro- 
bate or  letters  of  administration  respectively  shall  be  granted,  shall 
be  under  the  value  of  50/.  sterling,  no  stamp  duty  shall  be  charge- 
able thereon,  nor  upon  any   legacy  or  residue  or  part  thereof 
bequeathed,  nor  upon  any  share  or  part  of  the  estate  or  effects  to 
be  paid  or  distributed  by  or  under  such  probate  or  letters  of  ad- 
ministration: provided  aisO|  that  in  eyery  such  case  the  person  or 
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57  G.5.  c  130.  persons  claiming  such  probate  or  letters  of  administration  free  of 

stamp  duty  under  this  act  shall  exhibit  to  the  court  or  person 
having  authority  to  grant  the  probate  or  letters  of  administration 
in  such  case,  a  certificate  of  the  amount  and  value  of  the  share 
and  interest  which  the  deceased  depositor  had  in  the  funds  of  the 
said  institution ;  which  certificate  stiail  be  granted  in  such  form  and 
manner  as  shall  have  been  settled  by  the  rules,  orders,  Regulations, 
or  bye-laws  of  the  institutions  respectively,  and  shall  be  signed 
or  testified  by  such  person  or  persons  as  shall  be  directed  therein ; 
and  every  such  certificate  shall  be  taken  and  received,  by  the 
court  or  person  having  authority  to  grant  such  probate  or  letters 
of  administration,  as  evidence  of  the  amount  or  value  of  the 
shares  and  interests  of  the  deceased  depositor  in  the  funds  of  the 
said  institution." 
Where  the  ef-         §  24.  Enacts,  *^  That  in  case  any  depositor  in  the  funds  of  any 
fectsof  aperson  such  institution  shall  die,  leaving  a  sum  of  money  in  the  said  fund, 
dying  intestote    which,  with  the  interest  thereon,  shall  not  exceed  in  the  whole 
^f  ^A^  MmT     ^^'^  '^  *^*^^  ^®  lawful  for  the  trustees  or  managers  of  such  insti- 
inay  be  divided  tution,  and  thev  are  hereby  authorised  and  required,  if  no  will 
according  to  the  shall  be  proved,  or  no  letters  of  administration  shall  be  taken  out, 
rules  of  the  in-    within  SIX  calendar  months  after  the  death  of  the  said  depositor, 
stitutioH,  &c.      1^  pay  the  same  according  to  the  rules  and  regulations  of  the  said 
institution  in  such  case  made  and  provided ;  and  in  the  event  of 
there  being  no  rules  and  regulations  made  in  that  behalf,  then  the 
said  trustees  or  managers  are  hereby  authorised  and  required  to 
pay  and  divide  the  same  to  and  amongst  the  person  or  persons 
entitled  to  the  effects  of  the  deceased  mtestate,  itocording  to  the 
statute  of  distributions." 
Payments  un-         ^Y  §  ^^*  ^^^^  reciting,  that  '*  Y^^hereas  such  institutions  may 
der  probates  of  be  subject  to  considerable  losses  on  payment  of  money  or  transfer 
ivills,  &c.  after,  of  Securities  to  persons  who  may  have  obtained  letters  of  admints* 
^*^^  '*P^®^'  tration  of  the  effects  of  a  depositor,  or  probate  of  a  will  or  testa* 
ihallbetahd.     mentary  disposition,^  or  supposed  will  or  testamentary  disposition 

of  such  depositor,  which  letters  of  administration  or  probate  mav 

afterwards  be  repealed  or  deemed  null  and  void ;"  it  is  enacted, 

'^  that  payment  or  transfer  of  any  money  or  security  for  money 

by  any  such  institution  as  aforesaid  to  any  person  or  persons 

having  any  such  letters  of  administration  or  probate  of  any  such 

will  or  testamentary  disposition,  granted  by  an^  ecclesiastical 

court,  and  appearing  to  be  in  force,  shall  be  valid  and  effectual 

with  respect  to  any  demand  of  any  other  person  or  persons  as  the 

lawful  representative  or  representatives  of  such  depositor  against 

the  funds  of  such  institution,  or  against  the  treasurer,  trusted, 

or  managers  thereof;  but  nevertheless  such  lawful  representative 

or  representatives  shall  have  remedy  for  such  money  or  securities 

for  money  so  paid  or  transferred  as  aforesaid,  against  the  person 

or  persons  who  shall  have.received  the  same.' 

Powers  of  attor-       ^  26.  Enacts,  •*  That  no  power,  .warrant,  or  letter  of  attorney 

ney  given  by       granted  or  to  be  granted  by  any  person  or  persons  as  trustee  or 

posited  not  Ua-  ^^^^^^^^^  of  any  institution  established  under  this  act,  for  the  trans- 

ble  to  stamp    '  ^^^  o^  ^^J  share  or  shares  in  the  public  stocks  or  funds  standing 

duty.  in  the  name  or  names  of  such  person  or  persons  as  such  trustee 

or  trustees ;  nor  any  power,  warrant,  or  letter  of  attorney  given 
by  any  depositor  or  depositors  in  the  funds  of  ^^h  institution  to 
any  other  person  or  persons,  authorising  him,  her^  or  them  to 
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make  anj  deposit  or  deposits  of  any  stim  or  sums  of  money  in  57  G.  3.  c.  130. 
the  funds  on  the  behalf  of  the  said  depositor  or  depositors,  or  to 
sign  any  document  or  iitetrument  required  by  the  rules,  orders, 
regulations^  or  bye-laws  of  such-  institution  to  be  signed  on  making 
such  deposits,  or  to  receive  back  any  sum  or  sums  of  money  de- 
posited in  the  said  funds,  or  the  dividends  or  interest  arising 
therefrom ;  nor  any  receipts  given  for  any  dividend  or  dividends 
in  any  public  stock  or  fund,  or  interest  of  exchequer  bills ;  nor 
any  receipt,  nor  any  entry  in  any  book  of  receipt  for  money  de- 
posited in  the  fundi  of  any  such  institution,  nor  for  any  money 
received  by  any  depositor,  his  or  her  executors  or  administrators, 
assigns  or  attomies^  from  the  funds  of  such  institution,  shall  be 
subject  or  liable  to  or  charged  with  any  stamp  duty  or  duties 
whatsoever." 

§  27.  Enacts,  '^  That  where  provision  shall  be  made  by  one  Where  rules  di- 
or  more  of  the  eeneiral  rules,  orders,  or  regulations  of  any  such  ^  "J."****!!! 
institution,  and  filed  as  herein-before  required,  for  a  reference  by  f**J^  ft^^*'*"^ 
arbitration  of  any  matter  in  dispute  between  any  such  institution, 
or  any  person  or  persons  acting  under  them,  and  any  individual 
depositor  therein,  or  any  executor,  administrator,  next  of  kin,  ot 
creditor  of  any  deceased  depositor,  or  any  person  claiming  to  be 
such  executor,  administrator,  next  of  kin,  or  creditor,  tihen  and  in 
every  such  case  the  matter  so  in  dispute  shall  be  referred  to  such 
arbitrator  or  arbitrators  as  shall  have  been  named  according  to 
the  general  rules,  orders,  6r  regulations  of  such  institution ;  and 
whatever  award,  order,  or  determination  shall  be  made,  according 
to  the  true  purport  and  meaning  of  the  rules,  orders,  and  regu- 
lations of  such  institution,  shall  be  binding  and  conclusive  on  all 
parties,  and  sfaall  be  final  to  all  intents  and  purposes,  without  any 
appeal." 

And  by  stat.  58  Geo.  3.  c.  48.  ^18.  it  is  enacted,  that  no  arbitra-  No  arbitratioii 
tion  bond  or  bond  of  reference,  nor  any  award,  order,  or  deter-  or  other  bond, 
mlnation  of  any  arbitrator  or  arbitrators,  or  umpire,  which  shall  *^'  ^ ^a^^ 
be  made  under  the  general  rules,  orders,  or  regulations  of  any  *®  ***°*P  "^' 
institution,  filed  as  required  by  the  said  recited  act  of  the  last 
session  of  parliament,  and  which*  award,  order,  or  determination 
are  by  the  said  act  declared  to  be  final  without  appeal,  shall  be 
subject  or  liable  to  or  charged  with  any  stamp  duty  or  duties 
whatsoever. 

Stat.o7  Ge(h  S.  c.  ISO.  by  §  28.  shidl  be  deemed  a  public  act.       57  G.3.  c  190. 


a  public  act. 


Schedule  referred  to  in  stat.  58  Geo.  3.  c  48, 

« 

A.  Form  of  the  Order  of  the  Trustees  to  make  Paymtots 
into  the  Bank  of  Br^land^  to  be  produced  to  the  Officer 
of  the  Commissioners  for  the  Reduction  of  the-  NatioBJ^l 
Debt.  •  ■  ■' 

II^£,  being  two  of  the  tnuleet  of  the  saving  bank  established  at 
[insert  the  towll  and  county]  do,  in  pursuance  of  two  attst 
made  in  the  J^y ^-seventh  and  fifty-eighth  years  of  the  reign  of  king 
Geoige  the  7%trd,  to  encourage  the  establishment  of  banks  for  lavmg^ 
ta  Engfamd,  her^  authorise  and  direct  A.  B.  to  pay  into  the  bank 
of  Ei^g;land|  to  the  account  of  the  cMimissUmers  for  the  reductiod 
tf  the  national  dM  ■    pounds,  and  to  receive  for  the  same; 
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Trustees* 
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t>n  accauni  of  us  the  said  trustees^  a  saving  bank  dehentufe  of  the 
like  amounty  [or,  saving  hank  debentures  making  the  like  amount  as 
under^  carrying  interest  at  the  rate  of  8d.  per  day  for  everif  1001* ; 
and  tte  hereby  declare^  that  the  sum  above  stated  is  the  exdusive 
property  of  the  said  saving  bank  specked  in  this  our  order,  €md 
arises  from  individual  contributors  to  the  said  bankf  or,  from  tlie 
funds  of  branch  banks  connected  with  the  said  bank,  and  certified  to 
us  by  the  trustees  of  such  branch  banks  to  be  the  produce  of  mdivi^ 
dual  cont7ibutionsy  not  exceeding  in  any  case  the  amount  specified  in 
the  said  act  for  the  contribution  of  each  contributor f  or,  from  vohsn^ 
tary  donation  to  the  funds  of  the  said  society^  or,  from  the  funds  of 
friendly  societies,' subscribed  through  their  officers  in  pursuance  of  the 
said  act,  and  in  no  other  mannert  nor  from  any  other  source  whatever* 
}ritness  our  handst  this  -  day  of- 

C. 
Signed   in    the  presence   of  tts,  "J  D.- 

£.  Witness  to  the  signing 

F.  fi'itness  to  the  sig] 

B.  Certificate  of  the  Officer  of  the  Commissioners  for  ttie 
Reduction  of  the  National  Debt,  to  enable  Payments  to 
be  made  into  the  bank  of  England. 

T DO  hereby  certify,  that  it  appears  by  an  order  dated  — ^ 

produced  to  me  conformable  to  the  provisions  of  two  acts,  made 
in  the  fifty^seventh  and  fifty-eighth  years  of  the  reign  of  king 
George  the  Third,  to  encourage  the  establishment  of  banks  for  savings 
in  England,  that  two  of  the  trustees  of  the  saving  bank  established  ai 
[insert  the  town  and  county]  have  authorised  and  directed  A.  B. 
to  pay  into  the  bank  of  England,  to  the  account  of  the  commission trs 
for  the  reduction  of  the  national  debt,  the  sum  of  ■  pounds^ 

and  to  receive  a  sdving  bank  debenture  of  the  like  amount,  [or, 
^ving  .bonk  debentures  making  the  like  amount  as  under"]  carrying 
interest  at  the  rate  of  Sd.  per  centum  per  diem.     Witness  my  hand, 

G.  Superintendent. 

C;  Form  of  the  Debenture  to  be  issued  by  the  Officer  of 
the  Commissioners  for  the  Reduction  of  the  National 
Debt. 


No. 


Beceived  >  of  the  saving  bank  established  at  —  *  in 

the  county  of  ■  pounds ;  which  sum  is  placed  to  the  account 

of  the  commissioners  for  the  reduction  of  the  national  debt. 

For  the  governor  and  aympany  of  the  bank  of  England, 
Entered  .  A.  B.  Cashier i 

TUHEREAS  by  virtue  of  two  acts,  made  in  the  fifty-seventh  and 
fifty-eighth  years  of  king  George  the  Third,  to  encourage  the 
establishment  of  banks  for  savings  in  Engluid,  the  ahove  sum  hath 
been  paid  into  the  bank  of  England  to  the  account  of  the  commissioners 
for  the  reduction  of  the  national  debt,  on  account  of  the  saving  bank 
above  stated  .*  Now  tfus  debenture  is  chargeable  on  the  monies  or  funds 
standing  in  the  names  of  the  commissioners  for  the  reduction  of  the 
national  debt  at  the  bank  of  England,  and  entitles  the  said  sening 
bank  to  the  said  principal  sum,  carrying  an  interest  after  the  rate  of 


8d.  per  datf  for  ecerf  1001.,  from  the  day  of  the  date  hereof  inclu" 
Jtce,  payable  at  the  bank  of  England  to  the  trustees^  or  to  their  iitc, 
by  the  order  of  two  of  such  trustees,  on  the  20th  day  of  May 
[or,  '20th  day  of  November  nexf]  next  offer  the  date  hereof, 
or  at  any  other  ttnUf  upon  the  production  of  such  order  at  the  ojfice 
of  the  said  commissioners,  and  the  indorsement  hereon  of  the  names 
and  under  the  hands  of  two  of  the  trustees  of  the  said  saving  hank, 
directiifg  payment  thereof  to  be  demanded  by  the  person  producing  the 
same  ;  and  the  interest  shall  in  all  cases  be  computed  from  the  day  of 
the  date  ^  the  debenture  inclusioe,  up  to  and  including  the  Jive  days 
following  the  day  of  the  date  of  such  order.  Witness  my  hand,  the 
day  and  date  above  written*  C.  D.  Superintendent. 

This  debenture  is  not  transferable  nor  assignable. 

D.  Form  oT  Debenture  to  be  issued  by  the  Officer  of  tlie 
Commissioners  for  the  Reduction  of  the  National  Debt  in 
Exchange  for  an  Original  Debenture,  with  or  without  the 
Interest  added  thereto. 


No. £ 


W 


HEBEAS  by  virtue  of  two  acts,  made  in  the  fifty-seventh  and 
fif^- eighth  years  of  king  George  the  Third,  to  encourage  the 
establishment  of  banks  for  savings  in  England,  a  debenturCf  [or,  de- 
bentures2  whereof  the  principal,    [or,  the  principaL  and  interest2 

amounting  to  the  sum  of         pounds,  hath  [or,  have"]  been 

recaved  at  the  office  of  the  commissioners  for  the  reduction  of  the 
national  debt,  on  giccount  of  the  saving  bank  established  at  • 
in  the  county  of  ■  Now  this  debenture  is  in  exchange  for 

the  same,  and  is  chargeable  on  the  monies  or  funds  standing  m 
the  names  of  the  commissioners  for  the  reduction  of  the  national 
debt  at  the  bank  of  England,  and  entitles  the  said  saving  batik  to 
the  said  sum  ab<tve  stcUed,  carrying  an  interest  after  the  rate  of  3d, 
per  day  for  every  lOOh  from  the  day  of  the  date  hereof  inclusive, 
payable  at  the  bank  of  England  to  the  trustees,  or  to  their  use,  by 
the  order  of  two  of  such  trustees,  on  the  20th  day  of  May  [or,  20ih 
day  of  November]  next  after  the  date  hereof,  or  at  any  other  time, 
upon  the  production  of  such  order  at  the  ojfice  of  the  said  com- 
missioners,  and  the  indorsement  hereon  of  the  names  and  under  the 
hands  of  two  of  the  trustees  of  the  said  saving  bank,  directing  pay^ 
nent  thereof  to  be  demanded  by  the  person  producing  the  same; 
and  the  interest  shall  in  all  cases  be  computed  from  the  day  of  the 
date  of  the  debenture  inclusioey  up  to  and  inchiding  the  five  days 
following  the  day  of  the  date  of  such  order.  fVitness  my  hand^  this 
-  day  of .  C.  D:  Superintendent. 

This  debenture  is  not  transferable  nor  assignable. 

E.  Indorsement  of  the  Order  of  the  Trustees  on  the  De- 
benture to  receive  Payment. 

Vf^  two  of  the  trustees  of  the  saving  bank  within  described^  da 
hereby  authorise  and  direct  C.  D.  to  demand  and  receive  both 
the  prindpal  and  interest  of  the  debenture  in  numey^  [or,  to  demand 
and  receive  the  interest  due  thereon  in  money,  and  aUo  a  new  dt^ 
bentmre  €f  Ae  Wee  amount^  in  lieu  of  this  debenture^  hearing  the  . 
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like  rate  of  interest ;]  [or,  to  demand  a  new  debenture  [or,  cfo* 
bentures^  of  the  like  amount,  and  the  interest  added  thereto^  bearing 
the  Uke  rate  of  interest.'] 

Or, 

I^Ef   A.  of'  ■,  and  B.  of ,  two  of  the  trustees  of 

the  saving  bank  within  described,  do  hereby  require  such  an 
amount  of  three  per  centum  consolidated  [or,  reduced^  bank 
annuities,  [or,  31.  lOs.  per  centum  bank  annuities']  to  be  transferred 
into  our  said  names,  as  trustees  of  the  said  saving  bank,  in  the 
books  of  the  governor  and  company  of  the  bank  of  England,  com- 
puted according  to  the  provis'ions  of  the  act  in  that  case  made  and 
provided,  as  sfuill  produce  by  such  computation  the  like  amount  as 
the  principal  and  interest  of  this  debenture  in  money »  fVitness  our 
hands,  this  —  day  of .       ^  .   y^^^    ^^    ^ j^ 

Signed    in    the  presence  of  us,l  fi. i  said  saving  bank. 

£.  wUness  to  the  signing  of  A.> 
F.  toitness  to  the  signing  ofB.j 

• 

F.  1.  Certificate  of  the  Officer  of  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  to  enable  the  Pay- 
ment of  One  or  more  Debentures  in  Money. 

TDO  herein^  certify  to  the  governor  and  company  of  the  bank  of 
England,  that  a  debenture  [or,  debentures]  hatn  [or^  have'] 
been  delivered  at  the  office  of  the  commissioners  for  the  reduction  ^ 
the  national  debt,  conformably  to  an  order  under  the  hands  of  txno 
of  the  trustees  of  the  saving  bank  established  at  ,[i^^^f^  ^^  town 
and  county]  pursuant  to  the  provisions  of  two  acts  passed  in  the 
Jifiy-seventh  and  Jlfty^eighth  years  of  the  reign  of  king  George  the 
Third,  to  encourage  the  establishment  of  banks Jfor  savings  in  Eng* 
land ;  and  that  the  sum  to  be  paid  on  account  thereof  in  money 

amounts  to  pounds       '  shillings    and 

pence;  vahich  said  sum  pay  to  A.  B.  the  person  authorised  by  the 
said  trustees  to  receive  the  same.     Witness  my  hand,  this  " 

day  of .  C.  D.  Superintendent* 

Received  the  sum  above  stated, 

£.  F.  acting  for  the  trustees* 

F.  2.  Certificate  of  the  Officer  of  the  Commissionors  for 
the  Reduction  of  the  National  Debt,  to  enable  the  Pay- 
ment of  One  or  more  Debentures  in  Stock. 

T  DO  hereby  certify  to  the  governor  and  company  of  the  bank  of 
England,  that  a  debenture  [or,    debentures]  hath    [or,  Aovej 
been  ddivered  at  the  office  of  th^  conynisdoners  Jbr^tkp  reffuction  of 
the  national  debt,   on  account  of  the  saving  bank  established  at 
[insert  the  town  and  county]  pursuant  to  the  pfovisiqns  of  ttoo 
acts  passed  in  the  fifty  ^seventh  andjifty -eighth  years  of  the  reign  of 
Unfj  Geor^  the  Third,  to  encourage  the  estabtwiment  of  banSs^^ 
savings  in  England ;  and  that  the  sum  of  three  per  cdi^* 

turn  consotidated  [or,  reduced]  bunk  annuities^  [or,  Sh  lO^  per 
centum  bank  annuities]  to  be  transferred  on  account  Jhereqfjrom 
the  account  of  the  said  commissioners  standing  in  the  books  ^  the 
governor  and  company  of  the  bank  of  Ez^^andy  into  the.  names  of 


A.  of —  and  B.  of  ■  —  iVM  tf  the  trustees  of4ke 

said  saving  hanky  computed  according  to  the  provision*  of  the  said 
ad,  amounts  to  ■ —  pounds*     IVitness  my  handt  this  > 

<%  of ' — .  C.  D.  Superintendent. 

G,  Certificate  to  be  graotefl  by  the  Accountant  General  of 
the  Governor  and  Company  of  the  Bank  of  England^  on 
the  Transfer  of  Stock  from  the  Account  of  the  Com* 
musioiierg  for  the  Reduction  of  the  National  Debt,  to  the 
Trustees  of  Saving  Banks. 

JN  pursuance  Aif  imo  wjts^  passed  in  the  Jifty-seventh  and  fifty* 

eighth  years  qf  the  reign  of  king  George  the   Thirds  to  en» 

courage  the  establishment  qf  banks  Jbr  savings  in  England,  I  do 

hereby  certify^  that  the  sum  of 31.  per  centum  consoU* 

datedt  [or,  rediiced}  bank  annuities,  [or,  31. 10s.  per  centum 
tank  annuities^'}  hath  been  this  day  transferred  from  the  account 
qJ  the  commissioners  for  the  reduction  of  the  national  debt,  into  the 
names  of  A,  and  B.  tufo  of  the  trustees  qf  the  saving  bank  esta^ 
Uished  <it  [insert  tke  town  and  county]  under  the  provisions  qf 
the  said  act*     PViiness  my  hand,  this —  day  qf        ■— . 


Banl^rupt. 


$  I.  Derivation  and  description  of  a  Bankrupt. 

n  J-  c.  15.  §  ^.'— 21J.  c.  19.  §  2. 15.—  10  Ann. 
c.  15,  §  1.  14. 15.] 

II.  Not  surrendering  or  embevding  Effects^ 
[5  a  2.  C.80.  $1.14.15.] 

I.  Derivation  asid  Description  of  a  Bankrupt* 

J^ORD  Coke  says,  that  banque  in  French  signifies  the  same  as  Derivatioo. 

mema  in  Latin ;  and  that  route  is  a  sign  or  mark,  as  we  say  a 
cart  rout  is  the  sign  or  mark  where  the  cart  bath  gone ;  and  that 
metaphorically  a  bankrupt^  or  banqueroute,  is  taken  for  him  that 
hath  wasted  bis  estate,  and  removed  his  banque,  so  as  there  is  left 
but  a  mention  thereof.    4  Inst.  277. 

And  it  is  observable  that  the  title  of  the  first  English  statute 
cooceraing  this  offence,  stat.  34&  35  H.S.  c.4.  **  An  act  against 
such  persons  as  do  make  bankrupt^"  is  a  literal  translation  of  the 
French  words  qui  font  banque  route. 

But  9fi  the  n|st  bankers  came  to  us  from  Italyf  it  seemeth  more 
probal^le  that  they  brought  their  name  along  with  them ;  and  con* 
sequaitiy  that  th^  woTobankrupt  or  banaueroute  cometh  from  the 
Italian  banco  rottOj  the  bench  being  broien.  The  banker  himself 
was  so  called  from  the  bench  or  table  which  he  used  with  his  name 
insciibedft  and  irhen  he  failed,  his  bench  was  broken.  Which 
wordrotto  is  what.remaineth  in  that  country,  of  the  Latip  ruptus; 
all  which,  both  word  and.metaphor.  we  preserve,  in  our  language, 
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when  we  say,  that  a  person  is  bankrupt^  or  that  such  a  one  is 
broken. 

But  whatever  be  the  derivation  of  the  word,  a  bankrupt  has 
been  defined  to  be  a  trader  who  secretes  himself,  or  does  certain 
other  acts,  tending  to  defraud  his  creditors.      Throughout  the 
three  first  statutes,  the  bankrupt  is  uniformly  called  an  offender, 
and  the  original  policy  of  the  bankrupt  laws  seems  to  have  been 
to  prevent  and  defeat  the  frauds  of  criminal   debtors.      The 
bankrupt  being  deemed  an  offender,  and  being  completely  di- 
vested of  the  disposition  of  his  property,  those  statutes  9t  the 
first  would   naturally  be  considered   penal  statutes.     As  trade 
however  increased,   the  risks   and  calamities  incident  to  com- 
mercial speculation  were  found  to  augment  proportionably,  and 
at  length  a  bankrupt  ceased  to  be  considered  as  a  criminals    Ac-^ 
cordingly  the  fourth  statute  on  the  subject  (21  c/.  1*  c.  19^  states, 
at  its  very  connnencement,  that  "  All  and  singular  the  aforesaid 
statutes  and  laws  heretofore  made  against  bankrupts,  and  for  relief 
of  creditors,  shall  be  in  all  things  largely  and  beneficially  con- 
strued and  expounded  for  the  aid,  help,  and  relief  of  the  creditors, 
of  such  person  or  persons  as  already  be,  or  brreafler  shall  become 
bankrupt ;"  and  at  this  day  the  bainkrupt  laws  are  considered  Ur 
be  a  system  calculated  for  the  benefit  of  trade,  and  founded  on 
the  principles  of  humanity,  as  well  as  justice.    To  that  end  they 
center  some  privileges,  not  only  on  the  creditors,  but  alaio  on 
the  bankrupt  or  debtor  himself;  on  the  creditors,  by  compelling 
the  bankrupt  to  give  up  all  his  effects  to  their  use,  without  any 
fraudulent  conceailment;  on  the  debtor,  by  exempting  him  from 
the  rigour  of  the  general  law,  whereby  his  person  might  be  con- 
fined at  the  discretion  of  his  creditor,  though  he  in  truth  should 
be  destitute  of  any  means  to  discharge  the  debt ;  whef  eas  the 
system  of  laws  in  relation  to  bankrupts,  taking  into  consideration 
the  sudden  and  unavoidable  accidents  to  which  men  in  trade  are 
liable,  has  secured  to  them  personal  freedom  and  some  pecuniary 
emoluments,  upon  condition  that  they  surrender  up  their  whole 
estate  for  the  benefit  of  those  who,  in  confidence  of  the  bank- 
rupt's solvency,  have  become  his  creditors. 
DHcriptjoB  of        The  description  of  a  bankrupt,  within  the  several  statutes 
a  btakrapt.        brought  together  into  one  view,  seemeth  to  be  as  follows :— • 

Every  person  using  ike  trade  of  merchandisey  by  voay  of  bar* 
gainings  exchange^  bartry^  chevisance,  or  othemoise,  in  gross  or 
by  retail^  or  seeking  his  trade  of  living  by  buying  ana  seUing^ 
or  that  shall. use  the  trade  or  profession  9f  a  scrivener  receiving 
other  men's  monies  or  estates  into  his  trust  or  custody ^ — who 
thaU 

(1)  Depart  the  realm  ;  or 

(2)  Begin  to  keep  his' house f  or  otherwise  to  absent  hims^;  or 

(3)  Take  sanctuary ;  or 

(4)  Suffer  himself  willingly  to  be  arrested  for  any  debt  or  ether 
thing  not  grown  or  due  for  money  delivered^  wares  soldy  or  any 
other  just  or  lawful  cause  or  good  consideration  or  purposes  /  or 

(5)  Shall  suffer  himself  to  be  outlawed;  or 

(6)  Yield  himself  to  prison  ;  or 

(7)  Willingly  or  Jradulentlu  shall  procure  himself  to  be  arrested^ 
wrhis  goodsy  money,  or  chattels  to  be  attached  or  sequestered;  or 

(8)  Vepart  from  his  dwdling  house  ;  or 

6 


S 1.  II.         iBaniltttpt  (Description  of.)  235 

(9)  Make^  or  cause  to  be  made;  any  Jraudident  grant  or  coMveif* 
ance  of  his  lands,  goods  or  chattels,  to  the  intent,    OR  V)herehy  his 
creditors  shall  or  may  he  defeated  or  delayed  for  the  recovery  of 
their  just  dehts  ;  or 

(10)  Shall  obtain  any  protection,  other  than  such  person  as  shall 
be  lan^uUjf  protected  iy  privilege  of  parliament ;  or 

(11 )  Shau  prefer  to  any  court  any  petition  or  hill  against  any  of 
his  creditors,  thereby  endeavouring  to  enforce  them  to  accept  less 
than  their  just  and  principal  debts,  or  to  procure  time  or  longer 
days  of  payment  than  toas  given  at  the  time  of  their  original  con- 
tract :  or 

(12)  Being  arrested  for  debt,  shaU  lie  in  prison  two  months  ;  or 

(13)  Being  arrested  for  100/.  or  more  of  just  debts,  shall  escape 
out  of  prison, — shall  he  adjudged  a  bankrupt ;  [and  in  the  said  case 
of  arrest,  or  lying  in  prison,  from  the  time  of  his  Jirst  arrest.) 
IJ.l.  c.  15.  §  2.— 21  J.  1.  c.  19.  §  2. 15.— 10  Ann.  c.  15.  j  1. 

II*  Not  surrendering  or  embezzling  Edicts. 

And  by  sCat.  5  Geo.  2.  r.  SO.  §  I.    If  the  bankrupt  **  shall  not  Bankrupf  wt 
within  forty-two  days  after  notice  thereof  in  writing,  to  be  left  at  furrendering 
the  usual  place  of  abode  bf  such  person  or  persons,  or  personal  whhin4«dayg 
notice,  in  case  such  person  or  persons  be  then  in  prison,  and  J^nff***™ 
notice  given  in  the  London  Gazette,  that  such  commission  or  com-  ^' 

missions  is,  are,  or  have  been  issued,  and  of  the  time  and  place  of 
ft  meeting  of  the  commissioners  therein  named,  or  the  major  part 
of  them,  surrender  him,  her  or  themselves,  to  the  said  commis- 
sioners* named  in  the  said  commission,  or  the  major  part  of  them, 
and  sign  or  subscribe  such  surrender,  and  submit  to  be  examined, 
from  time  to  time  upon  oath,  or  being  of  the  people   called 
Quakers,  upon  the  solemn  affirmation  by  law  appomted  for  such 
people,  by  and  before  such  commissioners,  or  the  major  part  of 
them,  by  such  commission  authorised,  and  in  all  things  conform  ^P^  ^  *^^ 
to  the  several  statutes  already  made  and  now  in  force  concerning  J^^ SeS^ 
bankrupts ;  and  also  upon  such  his,  her  or  their  examination  fully  tutes  againft 
and  truly  disclose  and  discover  all  his,  her  or  tlieir  effects  and  bankrupta. 
estate,  real  and  personal,  and  how  and  in  what  manner,  to  whom  And  making  a 
and  upon  what  consideration,  and  at  what  time  or  times  he,  she  fuU  and  true 
or  they,  have  or  hath  disposed  of,  assigned  or  transferred  any  of  ^i^^lo^^' 
hisy  her  or  their  goods,  wares,  merchandises,  monies  or  other  es-^ 
tates  and  effiscts,  and  all  books,  papers  and  writings  relating  there- 
unto, of  which  he,  she  or  they  was  or  were  possessed,  or  in  or  to 
which  he,  she  or  they,  was  or  were  any  ways  interested  or  entitled, 
or  which  any  person  or  persons  had  or  hath  or  have  had  in  trust 
for  him,  l^r  or  them,  or  for  his,  her  or  their  use,  at  anv  time 
before  or  after  the  issuine  of  the  said  commission,  or  whereby 
such  person  or  persons,  or  his,  her  or  their  family  or  families,  hath 
or  have  or  may  have  or  expect  any  profit,  possibility  of  profit, 
benefit  or  advantage  whatsoever,  except  only  such  part  of  his, 
her  or  their  estate  and  effects,  as  shall  have  been  really  and  bond 
Jide  before  sold  or  disposed  of  in  the  way  of  his,  her  or  their 
trade  and  dealings ;  and  except  such  sums  of  money  as  shall  have 
been  laid  out  in  the  ordinary  expense  of  his,  her  or  their  family 
or  families :  and  also,    upon  such  examination,  deliver  up  unto  the 
said  comnusstoners  by  the  said  commission  authorised,  or  the 
major  part  of  tbero,  all  such  part  of  his,  her  or  their  the  said 
bankrupt's  goods,  wares,  merchandises,  money,  estate  and  effects, 
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5  G.  2.  c.  30.     and  all  books,  papers  ao^  writings  relating  tliereunto,  as  at  the 

time  of  such  examination  shall  be  in  his,  her  or  their  possession, 
custody  or  power,  (his,  her  or  their  necessarv  wearing  apparel, 
and  the  necessary  wearing  apparel  of  the  wife  and  chilcuren  of 
such  bankrupt  only  excepted)  then  he,  she  or  they,  the  said  bank- 
rupt or  bankrupts,  in  case  of  any  de^ftult  and  wilful  omissioi)^  in 
not  surrendering  and  submitting  to  be  examined  as  aforesaid,  or 
Orembezsling    in  case  he«  she  or  they  shall  remove,  conceal  or  embezzle  any 
goods  to  the        part  of  such  his,  her  or  their  estate  real  or  personal,  to  the  value 
ffid?^^  f  fel '      of  20/.,  or  any  books  of  account,  papers  or  writing  relating  thereto, 
guucyo      ony,  ^j^j^  ^^  intent  to  defraud  his,  her  or  their  crecUtors,  (and  being 

thereof  lawfully  convicted  by  indictment  or  infomoation)  shall 

be  deemed  and  adjudged  to  be  guilty  of  felony,  and  shall  suffer 

as  felons  without  benefit  of  clergy,  or  the  benefit  of  any  statute 

Goods  of  bank-  made  in  relation  to  felons ;  and  in  such  case  sudi  felon's  goods 

rupts  condemn-  and  estates  shall  go  and  be  divided  among  the  creditors  seeking 

ed  to  go  to  ere-  relief  under  such  commission." 

Jud^  r  •«■-  '^"^  ^y  ^  same  stat.  J  14s  it  is  enacted,  "  that  upon  certi- 
tioet^mi^gn^t  ficate  made  under  the  hands  and  seals  of  the  comoiisaioders  by 
wamnto  to  ap-  such  commission  authorised,  or  to  be  authorised,  or  the  majof 
pn^tnd  bank-  part  of  them,  that  such  commission  is  fesued,  and  such  person  or 
rupto  net  con-  persons  proved  before  them  to  become  bankirupt  or  bankrupts,  it 
forming.  j^^iX  and  may  be  lawful  to  and  for  all  or  any  of  the  justices  of 

his  majesty's  courts  of  K.  B.  or  C.  P.,  or  barons  of  the  court 
of  Exchequer,  and  to  and  for  all  and  every  the  justices  of 
the  peace  within  that  part  of  the  kingdom  of  GvtaJt  Britain  called 
En^ndf  the  dominion  of  IVaks  and  town  of  Berwick  upon 
Tweedf  and  they  are  hereby  empowered  and  required,  upon  appli* 
cation  to  them  for  that  purpose  made,-  to  grant,  his  or  their  war- 
rant or  warrants  under  his  or  their  hands  and  seals  for  the  taking 
and  apprehending  such  person  or  persons,  and  him,  her  or  them, 
to  commit  to  the  common  gaol  of  the  county,  where  he,  Ae  or 
they  shall  be  so  apprehended  and  taken,  there  to  remain  until 
be,  she  or  they  be  removed  by  order  of  the  said  commissioners, 
or  the  major  part  of  them,  by  warrant  under  their  hands  and 
seals,  and  the  gaoler  or  keeper,  to  whose  custody  such  person 
or  persons  shall  be  committed,  is  hereby  required  to  take  and 
Gaolers  to  give  receive  such  person  or  persons  into  his  custody,  and  forthwith  to 
notice  to  com-  give  notice,  to  one  or  more  of  the  said  commissionerB  iii  the 
muaaoners.         ^^  commission  named,  of  such  person  or  persons  being  in  his 

or  their  custody,  to  the  intent  the  said  commissioners  may  send 

their  warrant  to  such  gaoler  or  keeper  (which  they  are  hereby 

empowered  and  required  forthwith  to  send)  for  the  delivering 

such  bankrupt  or  bankrupts  to  the  person  or  persons  named  in 

such  warrant,  .who  shall  be  thereby  authorised  to  convey  and 

bring  such  person  or  persons  to  the  said  commissioners^  in  order 

to  such  examination  and  discovery  as  aforesaid;  and  the  ttud 

commissioners  are  hereby  likewise  authorised  and  empowered  by 

Goods  w  books  such  their  warrant,  or  any  other  warrant,  to  take  and  seize  any 

to  be  seised  in    ^f  ^^  goods,  wares,  merchandises  and  effects  of  such  bankrupt 

lE'"*^"''  or  bankrupts  (the  necessary  wearing  apparel*  of  such  bankrupt, 

or  of  his  wife  or  children  only  excepted)  and  any  of  lua,  her  or 
their  books,  papers  or  writioes,  which  shall  be  then  in  the  cu^ 
tpdy  or  possession  of  such  bankrupt  or  bankrapts»  or  of  aay  otiier 
person  or  persons,  in  any  prison  or  prisons  whatsoever;  aaycils^ 
torn  or  usage  to  the  contrary  in  anywise  notwitbstaadiDfip* 
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(  15.  Frorided  alwayB,  ^  that  if  waj  auch  penon  or  pertont  5  o.s.  &  sa 
to  apprehended  and  taken,  shall,  within  the  time  or  timef  allowed  Bankrapu  to 
•hj  tnis  a(^  for  that  purpose,  aubmit  to  be  exafntned,  and  in  all  apprehended, 
things  conform,  as  if  he,  she  or  they  had  surrendered,  as  by  this  on  oonfonnitj, 
act  such  bankrupt  or  bankrupts  is  or  are  required ;  ^at  thee  such  <o  !>•▼«  ^  b*- 
person  so  submitting  and  conforming  shall  have  and  receive  the  B^^to^thtMi. 
Benefit  of  this  act  to  all  intents  ana  purposes,  as  if  he,  she  or 
they  had  voluntarily  come  in  and  surrendered  himself^  herself  or 
themselves.** 

**  Convicted  hy  indictment  or  information"     Some  editions  of  5  0. 2.  s.  fa 
the  statutes  do  aot  giva  this  act  correctly,  having  the  words  S  ^« 
"  convicted  by  JudgTuent  or  information ;"  but  upon  reference  to 
the  Parliament  Roll  in  Bullock's  case^   1  Taunt.  71.  the  words 
were  found  to  be  "  by  indictment  or  information.'* 

No  instance  has  occurred  of  the  trial  of  a  Felony  upon  inform- 
ation.    4  Ev.  Col.  Stat.  Part  iv.  €L  xxvi.  p.  87. 

Nor  of  a  capital  punishment  or  capital  conviction,  for  the  mei« 
omission  to  surrender.    Id.  p.  88. 

The  great  seal  of  Great  Britain  has  been  destroyed,  and  a  new 
great  seal  of  the  united  kingdom  of  Great  Britain  and  Ireland  is  in 
use,  sijBce  the  unioti  with  Ireland,  to  seal  such  matters  as  before 
issued  under  the  great  seal  of  Great  Britain.  Where  a  statute 
made  before  that  union  directs  an  instrument  to  issue  under  th^ 
great  aeal  of  Great  Britain^  it  now  properly  issues  under  the 
great  seal  of  the  united  kingdom.  And  if  it  be  aJlesed  in  plead- 
mg,  that  an  instrument  issued  under  the  great  seal  of  Great  Bri" 
tain^  and  evidence  be  given  of  an  instrument  issuing  under  the 
great  aeal  of  the  United  Kingdom,  this  is  no  variance.  Rex  v. 
James  BuUocky  1  Taunt.  71. 

Warrant  to  appr^eud  a  Bankrupt. 
Westmorland.        To  ■ 

lUHEREAS  a  certificate  under  the  hands  and  seals  of* 

hath  this  day  been  produced  before  me  ■    setting  forth 

that  a  commission  of  bankruptcy  is  issued  against and  that 

the  said  ■>.  is  proved  b^bre  Hiem  the  said  — ^ —  beinjg  the 

major  part  of  the  commissioners  authorised  in  the  said  commission^ 
to  be  a  bankrupt :  And  tohereas  application  hath  been  made  fo  me 
by  —  by  order  of  the  said  commissioners,  Jbr  apprehending  the 
said  — —  These  are  therefore  to  require  youy  on  sight  hereof  io 

take  and  apprehend  the  said and  bring  him  before  me  or 

some  other  of  his  majesty's  justices  of  the  peace  ^fbr  the  said  county^ 
to  be  proceeded  against  according  to  iaxv.  Given  under  my  hand 
and  seal  this  ■  day  of  S^c. 

B.     Commitm^st  tliereon. 

Middlesex)  To  the  keeper  of  his  miyesty'a  gaol  of  Neufgate,  or 
to  wit*     f     his  deputy. 

TfECEIVE  into  your  cuetodm.  the  be4y  of  G.  P.  herewth  seet 
uouf  brou^  b^ore  me  R.  B.  esq.  one  ^  his  majesty's  justieee^ 
4«^  ^  D.  B.  attd  charged  before  me  the  saidjustiee,  upon  the  oath 
efG*  A.  trnth  kdng  the  same  identical  person  against  whom  a  oem^- 
mission  qf  bmdoil^iieii  katk  heen  mM^ried  and  muet^ 
me  by  aeert^icateunderthe  hands  andseals  ofE.  C,  tfctnenuf/or 
you  I.  ♦  a  7 
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pari  of  the  commissioners  in  the  said  commission  named^  dated 
April  ISthy  18 — .  And  him  therefore  safely  keep  in  your  custody f  tiil 
he  shall  he  removed  by  order  of  the  said  commissioners  or  the  major 
part  of  them^  by  tvarrant  under  their  hands  and  seals.  And  for 
so  doings  this  shall  be  your  sufficient  inarrant*     Given^  SfC, 

See  £x  Parte  Page,  1  B.  &  A.  568. 

N.  B.  A  short  digest  of  the  Law  and  Practice  in  Bankruptcy 
has  recently  been  published  by  Mr.  Rgjts.    ' 

Vide  post,  page  833. 


Baron  Court* 

T'HE  court  baron  is  a  court  which  every  lord  of  the  manor  (air- 
ciently  called  a  baron)  hath  within  the  precinct  of  that  manor. 
The  business  thereof  is  to  enquire  of  matters  concerning  the  lord 
and  tenant  in  their  civil  capacity  only,  as  of  the  death  of  tenants 
since  the  last  court,  of  alienations,  surrenders,  incroachments, 
tresptisses,  escheats,  forfeitures,  and  such  like.  But  with  this 
court  is  frequently  held,  by  grant  or  prescription,  a  Court  Leet ; 
the  jurisdiction  whereof  extendeth  to  all  criminal  matters  within 
the  precinct,  for  the  preservation  of  the  king's  peace :  For  which 
see  title  lUrt,  Vol.  III.  p.  237. 


Barratry* 


$     I.  What  it  is. 
IL  How  punished. 

I.  Whai  it  is. 

THIS  word  barratry  we  have  received  either  from  the  Danes 
or  Normans^  or  both :  for  barrata  in  the  Danish  and  baret  in 
the  Norman,  do  equally  signify  a  quarrel  or  contention. 

And  a  barrator^  in  legal  acceptation,  doth  signify  a  common 
mover,  exciter,  or  maintainer  of  suits  or  quarrels,  either  in  courts 
or  in  the  country.     1  Inst.  368.  1  Haw.  c.  81.  ^1. 

A  common  mover. ^  It  seems  clear  that  no  one  can  be  a  barrator 
in  respect  of  one  act  only ;  but  every  indictment  for  such  crime 
must  charge  the  defendant  with  being  a  common  barrator*  1  Haw. 
o.  81.  §  5. 

Mover,  exciter,  or  maintainer,']  Yet  it  seemeth  that  an  attorney 
b  in  no  danger  of  being  judged  guilty  of  an  act  of  barratry,  in 
respect  of  his  maintainmg  another  in  a  groundless  action,  to  the 
commencing  whereof  he  was  no  way  privy.     1  Haxo*  c.  81.  §  4. 

Also  it  hath  been  holden  that  a  man  shall  not  be  judged  a  bar- 
riitor  in  respect  of  any  number  of  false  actions  brought  by  him  in 
his  own.  right ;  for  in  such  cases  he  is  liable  to  costs.  1  i/atw. 
^8I.  §4. 
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In  courts,']  Either  courts  of  record,  or  not  of  record,  as  in  the 
countie,  hundred,  or  other  inferior  courts.     1  InsL  368* 

Or  in  the  country,']  In  three  manners :  1.  In  disturbance  of  the 
peace.  2.  In  taking  or  keeping  possession  of  lands  in  contro- 
versy, not  only  by  force,  but  also  by  subtilty  and  deceit,  and  most 
commonly  in  suppression  of  truth  and  right.  3.  By  false  inven- 
tions, and  sowing  calumniations,  rumours,  and  reports,  whereby 
discord  and  disquiet  may  grow  between  neighbours,     1  Jnst,  368. 

• 

IL  Hem  punished, 
[34  Ed.  3.  c.  1.  — 12  G.  1.  c.  29.] 

By  Stat.  34*  Ed.  3.  c.  1.      The  justices   of  the  peace  shall  have  84  Ed.  9.  c  l. 
power  to  restrain  all  barrators^  and  to  pursue,  arrest,  take,  and 
chastise  them,  according  to  their  trespass  or  offence. 

And  although  this  statute  doth  not  create  the  offence,  but    Cro.  £li^  HSi 
supposes  it  at  common  law,  and  only  appoints  the  punishment,    iHaw.c.  8i. 
yet  an  indictment  of  barratry,  concluding  against  the  form  of  the   *  ^^* 
statute,  is  holden  to  be  good,  and  agreeable  to  many  precedents. 

But  it  hath  been  resolved  that  such  indictment  is  not  good.   Id.  J  I2. 
without  also  concluding  against  the  peace;  for  this  is  an  essential 
part  of  it,  as  being  an  offence  by  the  common  law. 

And  it  hath  been  holden  that  an  indictment  of  this  kind  may  Id.  $  11. 
be  good,  without  alleging  the  offence  at  any  certain  place ;  be- 
cause from  the  nature  of  the  thing,  consisting  of  the  repetition  of 
several  acts,  it  must  be  intended  to  have  happened  in  several 
places :  for  which  cause  it  is  said  that  a  trial  ought  to  be  by  a 
jury  from  the  body  of  the  county. 

This  case,  and  that  of  a  common  scold,    seem  to   be  the   ]  Haw.  c.  8U 
only  offences  for  which  U  general   indictment  will  lie,  without   §  15. 
shewing  any  of  the  particular  facts  in  the  indictment;  for  bar-   2  Haw.  c.  85. 
ratry  is  an  offence  of  a  complicated  nature,  consisting  in  the  re-  $  ^^* 
petition  6f  divers  acts  in  disturbance  of  the  peace,  and  it  would 
be  too  prolix  to  enumerate  them  in  the  indictment ;  and  there- 
fore experience  hath  settled  it  to  be  sufficient*  to  charge  a  man 
generally  as  a  common  barrator,  and  before  the   time  to  give 
the  defendant  a  note  of  the  particular  matters  which  are  intended 
to  be  proved  against  him ;  tor  otherwise  it  will  be  impossible  to 
prepare  a  defence  against  so  general  and  uncertain  a  charge^ 
which  may  be  proved  by  such  a  multiplicity  of  different  m- 
stances ;   and  therefore  the   court  generally  will  not  suffer  the 
prosecution  to  go  on  in  the  trial  of  the  indictment,  without  such 
note  being  given  to  the  defendant. 

As  to  the  kind  and  manner  of  punishment,  it  is  said  that  if  l  Haw.  c.  9U 
the  offender  be  a  common  person,  he  shall  be  fined  and  impn-  $  ^'^* 
soned,  and  bound  to  his  good  behaviour,  and  if  he  be  of  any  pro- 
fession relating  to  the  law,  he  ought  also  to  be  further  punisned, 
by  being  disabled  to  practise  for  the  future. 

Andbystat.  12  Geo.  1.  c.  29.  §4.  If  any  {)eF8on,  who  hath  been   i2G.i.c.29k 
convicted  of  common  barratry,  shall  practise  as  an  attorney  or 
solicitor ;  he  shall  be  transported  for  seven  years. 
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Gonosrning  the  Settlement  of  BastBrd  ChildreOi  and  the 
Bemoval  of  unmarried  Women  with  child,  ace  title  jBMt> 
Vol.1V.  p-201  and  600. 

$     I.   fVho  shall  be  deemed  a  Bastard. 
II.  Securing  the  reputed  Father. 
[6  G.  2.  c.  SI.  —  49  G.  S.  c.  68.] 

III.  Bond  to  indemnify  the  Parish. 

[6  G.  2.  c.  SI.  —  54  G.  S.  c.  170.] 

IV.  Order  t^  Filiation  and  Maintenance. 

[18  Eliz.  C.8.— S  C.  1.  C.4 — 6G.  2.  c  Sl.-ir49G.3. 

C.68.] 

V.  Appeal  against  the  Order. 

[18  Eliz.  c.  S. — 49  G.  S.  c.  68.] 

VL  Punishment  of  the  Mather  and  reputed  Father. 
[18  Eliz.  c.  S.  —  SO  G.  3.  c.  51.] 

VIL  Mother  or  rqnded  Father  running  awm^. 
[1S&14C.2.C12.] 

VIII.  Murdering  a  Bastard  Child. 

[21  J.  1.  c.  27.  —  4S  G.  S.  c.  58.] 

IX.  Capacity  of  a  Bastard  as  to  Inheritance. 

I.  Who  shall  be  deemed  a  Bastard. 

MMoinir  of  tiM  ^H£  word   bastard  seemeth  to  have  been  brought  wito  us 
woid  bftttanl.  by  the  Saxons  .*  and  to  be  compounded  of  base^  vile  or  ignoble, 

and  start  or  steorty  signifyhig  a  rise  or  original.     By  the  common 
people  in  the  north  (amongst  whom  is  preserved  much  of  the  an- 
cient Sason)  it  is  still  pronounced  bastart^  denoting  a  person 
sprung  from  a  vile  or  spurious  origin ;  as  an  upstart  is  a  person 
suddenly  risen  from  a  mean  extraction  in  general.     Or  it  may  be 
derived  of  bastaerd,  Brit,  for  base  nature. 
Bastaidliom  in       Lord  Coke  says,  We  term  all  by  the  name  of  bastards  that  are 
lawful  mar-       born  out  of  lawful  miuriage.    By  the  common  law/  if  the  bus- 
riage.  band  be  within  the  four  seas,  that  is,  within  the  jurisdiction  of  the 

king  of  Englandt  if  the  wife  hath  issue,  no  proof  is  to  be  ad- 
mitted to  prove  the  child  a  bastard,  unless  the  husband  hath  an 
apparent  impossibility  of  procreation ;  as  if  the  husband  be  but 
eight  years  old,  or  under  the  age  of  procreation,  such  issue  \m 
bastard,  albeit  he  be  bom  within  marriage.  But  if  the  issue  be 
born  within  a  month  or  a  day  afler  marriage  between  psuties  of 
full  lawful  age,  the  child  is  legitimate.    1  Inst.  244. 

If  a  child  be  begotten  whilst  the  parents  are  single,  and  they  will 
endeavour  to  make  an  early  reparation  for  the  offisnce,  by  marrying 
within  a  few  months  after,  our  law  is  so  indulgent  as  not  to  bas- 
tardize the  child,  if  it  be  iont,  though  not  begotten,  in  lawful  wed- 
lock.    1  Bloc.  Com.  456. 

Lomas  v.  Holmdeny  2  Stra.  940.  In  ejectment  the  question 
on  a  trial  at  bar  was.  Whether  the  lessor  were  son  and  heir 
of  Caleb  Lomaxy  esquire,  deceased  ?  The  marriage  of  'the  lessor's 
mother  with  Caleb  Lomax  being  fully  proved,  and  access  pr«- 
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suroedy  the  defendants  were  admitted  to  give  evidence  of  his  iu- 
ability  from  a  bad  habit  of  body.  But  their  evidence  not  going 
to  an  impossihilityy  but  an  improbability  ,on]y»  that  was  not  thought 
sufficient,  and  there  was  a  verdict  for  the  plaintiff. 

And  it  is  said,  that  formerly  if  the  husband  were  within  the  ETidcncemay 
four  seas,  no  proof  of  non-access  to  his  wife  was  admitted,  but  ^  receiTed  of 
the  child  was  deemed  to  be  his :  but  as  this  notion  was  built  on  ^JJ^^^  hut- 
no  rational  foundation,  it  is  now  departed  from ;  and  though  the  band  be  within* 
husband  and  wife  are  both  in  Englandy    if  there  be  sufficient  the  four  mm, 
proof  that  he  had  no  access  to  her,  the  «hild  will  be  a  bastard* 
This  was  determined  in  the  case  of 

Pendrell  v.  PendreU^  2  Stra.  925.  Andr.  9.  which  was  an 
issue  out  of  chancery,  to  try  whether  the  plaintiff  were  the  heir 
at  law  of  one  Thonuu  Pendrell  *  It  was  agreed  by  court  and 
counisel,  on  the  trial  at  Guildhall,  before  Ld.  Ch.  J.  Raymond^ 
that  the  old  doctrine  of  being  tvitkin  the  Jour  seas  was  not  to 
take  place,  but  the  jury  were  at  liberty  to  consider  of  the  point 
of  access,  which  they  did,  and  found  against  the  plaintiff.  And 
the  court  of  chancery  acquiesced  in  the  determination. 

Rej  V.  AlbeHson,  10  W.  3.     1  Ld.  Raym   895.  396.    A  feme  Thediildof  s 


covert,  during  the  absence  of  her  husband  at  Cadiz^  was  deliver^  """"bfblS"*" 
of  a  child ;  and  her  husband  was  not  in  England  from  the  time  of  basLnlt  MidV 
her  conception  till  she  was  brought  to  bed.    The  question  was,  io,ihaUbewith^ 


whether  this  child  were  a  bastard,  especially  within  the  words  of  in  the  i a  Ells. 

the  statute  of  the   18  Eliz.  (hereafter  following),   which  saith 

children  begotten  and  born  out  of  lavo/ul  matrimony  ;  which  cannot 

be  said  of  this  case,  the  mother  being  married  at  the  time  of  the 

birth  of  the  child;  and  if  such  a  mother  should  kill  such  child 

she  could  not  be  guilty  of  murder  within   the  statute  of  tlie 

21  c/.  c.  27.    But  by  the  Court — He  is  a  bastard  who  is  be« 

gotten  and  born  of  a  feme  covert,  whilst  the  husband  is  beyond 

the  four  ^seas.    And  in  a  real  action  if  general  bastardy  were 

pleaded,  the  bishop  ought  to  certify  such  a  one  a  bastard.     And 

where  a  man  is  a  bastard,  he  is  such  to  all  purposes,  and  why 

not  within  the  18  Eliz.^     For  though  the  statute  of  21  «A  is  ^ 

penal  law,  yet  the  act  of  18  Eliz.  is  a  remedial  law. 

But  this  non-access  of  the  husband  ought  to  be  proved  other*  How  fiur  the 
wise  than  upon  the  wife's  oath  only ;  as  in  the  following  case :  wife's oethihsll 

such 


Rtx  V.  Reading,  2  Sess.  Ca.  1 75.      The  defendant   Reading  ^  •<*»^»^  *» 


was  adjudged,   by  an  order  of   bastardy,   to  be  the  putative 

father  of  a  bastard  child,  begotten  of  the  wife  of  one  Almont 

of  Sherbom»    The  said  woman,  on  the  appeal,  gave  evidence 

that  the  said  Reading  had  carnal  knowledge  of  her  body  in  or 

about  August  1732,  and  several  times  since;  and  that  her  bus- 

band  had  no  access  to  her  from  May  1731  to  the  time  of  her  ex- 

aoiiiiation  in  that  court,  being  the  3d  of  October^  1733,  and  that 

the  said  Readsmg  was  the  father  of  the  said  child.     And  the 

question,  on  removal  of  the  same  into  the  King's  Bench  was, 

whether  the  wife  in  this  case  should  be  admitted  as  a  witness  for 

or  against  her  husband,  and  to  bastardise  her  own  child?    And  Shemeybea 

the  whole  court  were  of  opinion,  that  the  wife  could  be  a  witness  7**°!??*  *^' 

to  no  other  fact  but  that  of  incontinence,  and  that  this  she  must  oJ^nt^encei"" 

be  admitted  *to  be  witness  to  from  the  necessity  of  the  thing ; 

but  not  to  the  absence  of  her  husband,  which  might  properly  be  but  not  to  the 

proved  by  other  witnesses ;  and  they  likened  it  to  the  case  ot  hue  ^^^  ^  "on* 

and-oryi  where  the  person  j«>bbed  shall  be  admitted  a  witness  of 
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the  fact  of  robbery,  but  not  to  prove  any  other  matter  relating 
thereto,  as  in  what  hundred  the  place  was,  and  the  like,  because 
that  may  be  proved  by  others. 

Where  a  child  appears  to  have  been  born  in  wedlock,  the  evi- 
dence of  the  parents,  especially  of  the  mother,  who  is  the  offending 
party,  is  inadmissible  to  prove  the  non-access  of  her  husband,  and 
bastardise  the  issue.  This  is  a  rule  founded  in  decency,  morality 
and  policy.  Goodright  dem.  Stevens  v.  Moss,  2  Cotvp.  591 . 

And  it  makes  no  difference  that  the  father  is  dead  at  the  time 
when  the  wife  is  examined,  for  the  rule  is  grounded  upon  the 
general  principle  of  public  policy  affecting  the  children  born 
during  marriage,  as  well  as  the  parties  themselves.  Rex  v.  Kea, 
E.  4y  -Geo.  3.     11  East.  132. 

The  wife  may  be  examined  as  to  access  of  some  other  person, 

but  not  as  to  the  non-access  of  her  husband;    that  .must  be 

proved  aliunde.'*   Per  Ld.  EUenborough  C.  J.  S.  C.  MS. 

OnexaminatioQ       ^ut  in   the   case  of  Rex  v.  BedaU,     Andr.  8.    2  Stra.  1076. 

of  the  wife  and    the  order,  reciting  that  on  the  examination  of  the  mother,  and  on 

on  otkerfroof.     other  proof,  it  appeared  that  her  husband  had  no  access  to  her,  was 

held  to  be  good ;  for  there  the  woman's  oath  is  not  set  forth  as  the 
only  evidence,  but  other  proof,  which  must  be  intended  legal  proof. 
Rtes  «v  Liiffe,  By  an  order  of  bastardy,  dated  Aug.  20.  1806,  it  was,  inter 
^  fiart.  193.  alia,  Stated,  *'  Whereas  it  appeareth  unto  us  the  said  justices,  as 
^^»[J*'""J*^**'  well  upon  the  oath  of  the  said  Mari/  Taylor  as  otherwise,  that 
^/iir*wife*^«  her  husband  hath  been  beyond  the  seas,  and  that  she  did  not  see 
otherwise  good.    ^^  ^^^  husband,  nor  had  access  to  him  from  the  9th  of  April 

1804>,  until  the  29th  of  June  last  past,  and  whereas  it  hath  also 
appeared  to  us,  the  said  justices,  as  well  upon  the  complaint,  &c« 
as  upon  the  oath  of  the  said  AT.  T.  that  she,  the  said  M.  T.  on 
or  about  the  ISth  of  July  now  last  past,  was  delivered  of  a  male 
bastard  child,  in  the  said  parish  of  J3.,  and  that  the  said  male 
bastard  child  is  likeli/  to  become  chargeable,  &c.  We,  therefore, 
upon  examination  of  the  cause  and  circumstance  of  the  premises, 
as  toeO  upon  the  oath  of  the  said  M.  T.  as  otherwise^  do  hereby 
adjudge,'^  &c. 

There  were  three  objections  made  to  tliis  order ;  viz.  1st,  That 
the  wife  was  admitted  to  prove  the  nou-access  of  her  husband. 
2dly,  That  this  being  the  child  of  a  married  woman,  the  justices 
had  no  jurisdiction  to  make  an  order  of  filiation,  unless  the  child 
appeared  to  have  been  actually  chargeidile,  and  not  merely  likely 
to  become  so.    ddly,  That  the  non-access  of  the  husband  was 
not  proved  to  have  continued  during  the  whole  time  of  the  wife's 
pregnancy ;  which  was  necessary  to  bastardise  the  issue. — It  wa^ 
held  bv  the  Court,  that  the  words  *^  as  otherwise"  should  be  in- 
tended of  evidence  given  upon  oath :  that  it  did  not  appear  to 
what  particular  facts  the  wife  deposed,  or  what  were  proved  by 
other  evidence;  and  then  the  rule  laid  down  in  Rex  v.  Bedail 
applied,  that  if  there  were  other  witnesses  besides  Uie  wife,  and 
she  were  competent  to  prove  any  part  of  the  case,  the  court 
would  intend  in  support  of  an  order  framed  like  the  present,  chat 
she  was  examined  only  as  to  those  facts  which  she  was  competent 
If  a  cliild  be      ^^  prove :    As  to  the  second  objection,  it  is  a  consequence  which 
born  a  bastard,    follows  of  course  from  establishing '  t)ie  bastardu  o?  the  child 
it  u  neeeMarily  that  it  is  bom  out  of  hnaj^il  matrimony.    A  child  bom  by  adul- 
^JP^J**^^}*^-  terous  intercourse  is  as  much  within  the  ptbvision  of  the  act  of 
""•*™«o^f«   Geo.  2.  as  one  which  is  born  of  a  single  womata.    As  to'the  third 
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objection*  that  as  it  appeared  that  the  husband  returned  within 
access  of  the  wife  about  a  fortnight  before  the  child  was  bom, 
he  must  be  presumed  to  be  the  lather  of  it :  By  the  law  of  the 
land  no  man  can  be  a  bastard,  who  is  born  afler  marriage,  unless 
Jbr  special  matter.  The  fact  of  access  or  non-access  may  be  gone 
into.  Circumstances  which  shew  a  natural  impossibility  that  th^ 
husband  could  be  the  father  of  the  child  of  which  the  wife  is  de- 
liveredy  whether  arising  from  his  being  under  the  age  of  puberty, 
or  from  his  labouring  under  disability  occasioned  by  natural  in- 
firmity, or  from  the  length  of  time  elapsed  since  his  death,  are 
grounds  on  which  the  illegitimacy  of  the  child  may  be  founded  : 
That  on  the  ground  of  improbabilittfy'  however  strong,  they  (the 
court)  should  not  venture  to  proceed ;  but  only  upon  such  as 
shewed  absolute  physical  impossibility.  That  the  general  pre- 
sumption would  prevail,  except  a  case  of  plain  natural  impossi- 
bility were  shewn;  and  to  establish  as  an  exception  a  case  of  such 
extreme  impossibiUty  as  the  present  could  not  do  liarm. 

In  Goodright  dent,  Thompson  v.  Saul,  4  T.  R,  356.  the  court 
of  K.  B.  held,  that  there  was  no  necessity  to  prove  the  impossi- 
bility, if  the  other  circumstances  of  the  case  tended  strongly  to 
repel  the  presumption  of  access.     And  this  point  has  been  since  Vide  Phill.  Ev^ 
established  by  the  opinion  of  the  judges  in  the  case  of  a  claim  to  i^^- 
the  Earldom  of  Banbury,  w^hich  involved  a  question  of  legitimacy  Case  of  the 
m  the  person  from  whom  the  claimant  derived  his  title.    The  ^^^^  Claim 
following  questions  were  proposed  to  the  judges.  ^S***"**' 

Firti,    Whether  evidence  may  be  received  and  acted  upon  to  ^  ^eiw.  N.  P. 
bastardise  a  child  bom  in  wedlock  afler  proof  given  of  such  709.  4th  ediu 
access  of  the  husband  aad  wife  by  which,  according  to  the 
laws  of  nature,  he  might  be  the  father  of  such  child,  the 
husband  not  being  impotent,  except  such  proof  as  goes  to 
negative  the  fact  of  generating  acce^. 
Secondiif,    Whether  such  proof  must  not  he  regulated  by  the 
same  principles  as  are  applicable  to  the  legal  establishment 
of  any  other  fact.  • 

On  the  4th  of  JvHa  1811,  the  lord  chief  ji(stice  of  the  Common  25  Hansard's 
Pleas  (a)  delivered  the  following  unanimous  answers.  I*""*-  l^^b.  9S. 

First.  "  That  in  every  case  where  a  child  was  born  in  lawful  wed-  ?^  .,  j 
lock,  the  husband  not  being  separated  from  his  wife  by  a  sen- 
tence of  divorce,  sexual  intercourse  was  presumed  to  have  taken 
place  between  the  husband  and  wife,  until  that  presumption  was 
encountered  by  such  evidence  as  proved,  to  the  satisfaction  of  those 
who  were  to  decide  the  question,  that  such  sexual  intercourse  did  not 
take  place  at  anytime,  when  by  such  intercourse  the  husband  could, 
according  to  the  laws  of  nature,  be  the  father  of  such  a  child." 

Secondly,  ^'  That  the  presumption  of  the  legitimacy  of  a  child 
bom  in  lawful  wedlock,  the  husband  not  being  separated  from  his 
wife  by  a  sentence  of  divorce,  could  only  be  legally  resisted  by 
evidence  of  such  facts  or  circumstances  as  were  sufficient  to 
prove,  to  the  satisfaction  of  those  who  were  to  decide  the  ques- 
tion, that  no  sexual  intercourse  did  take  place  between  the  hus- 
band and  wife  at  any  time  when  by  such  intercourse  the  husband 
could,  by  the  laws  of  nature,  be  the  father  of  such  child.  That 
where  the  legitimacy  of  a  child  in  such  a  case  was  disputed  on 
the  ground,  ttiat  the  husband  was  not  the  father  of  such  a  child, 

(a)  Sir  James  Maosfleld* 
VOL.  I.  K 
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the  question  to  be  led  to  the  jury  was,  whether  the  husband  wa« 
the  father  of  such  child  ?  And  the  evidence  to  prove  that  he 
was  not  the  father,  must  be  of  such  facts  and  circumstances  as 
were  sufficient  to  prove  to  the  satisfaction  of  the  jury,  that  no 
sexual  intercourse  took  place  between  the  husband  and  wife  at 
any  time,  when  by  such  intercourse  the  husband  could,  by  the 
laws  of  nature,  be  the  father  of  such  child." 

**  That  the  non-existence  of  sexual  intercourse  was  generally 
expressed  by  the  words  *  non-access  of  the  husband  to  the  wife ;' 
and  that  the  Judges  understood  those  expressions  as  applied  to 
the  present  question,  as  meaning  the  same  thing ;  because  in  one 
sense  of  the  word  access,  the  husband  might  be  said  to  have  ac- 
cess to  his  wife  as  being  in  the  same  place  or  in  the  same  house, 
and  yet  under  such  circumstances,  as  instead  of  proving,  tended 
to  disprove  that  any  sexual  intercourse  took  place  between  them," 

In  St.  Peters  v.  Old  Swynford,  9,  Sess.  Cos,  298.  the  father 
was  permitted  to  bastardise  the  son ;  the  Chief  Justice  declaring 
that  he  saw  no  reason  why  the  father  should  be  thoueht  an  in* 
competent  witness ;  for  his  evidence  in  that  case  could  no  way 
discnarge  himself,  but  he  would  remain  liable  to  maintain  the 
bastard. 

So  in  the  case  of  Rex  v.  Brandey^  6  T.  R.  330.  Lord 
Kenyan  C.  J. .  said,  the  evidence  of  the  wife  to  prove  that 
she  and  her  supposed  husband  were  never  legally  married  was 
certainly  admissible,  though  the  justices  at  the  sessions  were  to 
judge  of  the  effect  of  it.  In  the  case  of  Rex  v.  Si* Peters^  it 
was  expressly  held  ^hat  the  supposed  husband  was  a  competent 
witness  to  disprove  the  marriage.  There  are  also  many  other 
cases  in  which  it  has  been  decided  that  the  parenU  niay  be  catted 
at  witnesses  toith  respect  to  the  legitimacy  of  their  issue ;  and  if 
they  may  be  called  to  'prove  that  they  are  legitimate  children, 
tfiere  is  no  reason  why  they  should  be  considered  as  incompetent, 
when  called  upon  to  iirove  that  the  children  are  illegitimate.  But 
in  all  these  cases  such  testimon^s  open  to  great  observation* 

iS^.  George'^  v.  St.  Margaret%  Westminster,  I  Salk.  1S3. 
1  Bloc.  Com,  4*57*  Where  a  woman  is  separated  from  her  hua* 
band  by  a  divorce  d,  mensd  Sf  thora,  the  children  she  has  during 
the  separation  are  bastardy ;  for  a  due  obedience  Xo  the  sentence 
shall  be  intended,  unless  the  contrary  be  shewn ;  but  if  a  hus- 
band and  wife,  without  sentence,  do  part  and  live  separate,  the 
children  shall  be  taken  to  be  legitimate,  and  so  deemed  till  the 
contrary  be  proved,  for  access  shall  be  intended.  But  if  a  special 
verdict  find  the  man  had  no  access,  it  is  a  bastard ;  and  so  was 
the  opinion  of  Lord  HaU  in  the  case  of  Dickins  v.  ColUns, 

If  a  woman  grossly  enseint  marry,  it  is  the  child  of  the  hus- 
band ;  for  when  thev  testify  their  consent  by  a  public  marriage 
before  the  birth  of  tue  child,  it  is  a  public  acknowledgment  that 
the  child  is  his,  for  at  that  time  the  child  is  one  with  the  mother, 
and  therefore  in  taking  the  mother,  he  takes  the  child  with  her. 
1  Roll.  Abr.  358. 

Per  Ld.  Ellenbofough  C.  J.  Where  the  {larents  have  married  so 
recently  before  the  birth  of  the  child  that  it  could  not  have  been 
begotten  in  wedlock,  the  marriage  of  the  parties  is  the  criterion 
adc^ted  by  the  law,  in  such  cases  of  ante-nuptial  generation,  for 
ascertaining  the  actual  parentage  of  the  chilcL  For  this  purpose 
it  will  not  examine  when  the  gestation  began,  looking  only  to 
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die  recognition  of  it  by  the  husband  in  the  subsequent  act  of 
•carriage,  . 

The  law  hath  appointed  no  exact  certain  time  for  the  birth  of  Yc^iS^er 
legitimate  issue  by  the  widow  after  the  death  of  her  busband.  husband'sdeath 
1  UAwo.  Abr.  726. 

•   According  to  Co.  Lit,  12S.  Legitimutn  temptu  mnlieribus  con* 
stUutum^  Is  nine  months  or  forty  weeks.     Dait,  c.  11  •  p.  34. 

A  child  born  forty  weeks  and  nine  days  after  the  deatli  of  the 
husband  baa  been  allowed  to  be  legitimate.  Alsop  v.  BovotreU^ 
Cro.  Joe*  341. 

II.  Securing  the  reputed  Father. 

By  Stat.  6  Geo.  2.  c.  SI.  ^1.  **  Whereas  the  laws  now  in  being  6  G.  2.  c  31. 
are  not  sufficient  to  provide  for  the  securing  and  indemnifying  §  '• 
parishes  and  other  places  from  the   great  charges  frequently 
arising  from  children  begotten  and   born   out  of  iawful   matri- 
mony," it  is  enacted,  **  That  if  any  single  woman  shall  be  de-  CMeofdflliTerj. 
livered  of  a  bastard  child,  which  shall  be  chargeable  or  likely  to 
become  chargeable  to  any  parish  or  extra-parochial  place ;   or  Case  of  non- 
«hall  declare  herself  to  be  with  child,  and  that  such  child  is  likely  delivery. 
to  be  bom  a  bastard,  and  to  be  chargeable  to  any  parish  or  extra- 
parochial  place ;  and  shall  in  either  of  such  cases,  in  an  examina- 
tion (A)  to  be  taken  in  writing,  upon  oath,  before  one  or  more 
justice  or  justices  of  the  peace  of  any  county,  riding,  division, 
city,  liberty,  or  town  corporate,  wherein  such  parish  or  place 
shall  lie,  charge  any  person  with  having  gotten  her  with  child  ;  if 
shall  and  may  be  lawful  for  such  justice  or  justiceis,  upon  applica-  Penon  duui^d 
tion  made  to  him  or  them  by  the  overseers  of  the  poor  of  such  on  oath  wiUi 
parish,  or  by  anyone  of  them,  or  by  any  substantial  householder  *>«»"K"<^'«tber. 
of  such  extra-parochial  place,  to  issue  out  his  or  their  warrant  or 
warrants  (B),  for  the  immediate  apprehending  of  such  person  so  May  be  iimne- 
charged  as  aforesaid,  and  for  bringing  him  before  such  justice  or  diately  appre- 
justices,  or  before  any  other  of  his  majesty's  justices  of  the  peace,  **^'*"°"* 
for  such  county,  riding,  division,  city,  liberty,  or  town  corporate:" 
[And  the  justice  or  justices  before  whom  such  person  shall  1)0   See  49  G.^ 
brought  is  and  are  hereby  authorised  and  required  to  commit  the  ^'^^-  S  2-  s. 
person  so  charged  as  aforesaid  to  the  common  gaol  or  house  of  ^^}  t^^^t 
correction  of  such  county,  &c.  unless  he  shall  give  security  to  incimied  inthin 
indemnify  such  parish  or  place,  or  shall  enter  into  a  recognisance  the  bracketo,  as 
with  sufficient  surety,  upon  condition  to  appear  at  the  next  general  tocases  in  which 
quarter  sessions,  or  general  sessions  or  the  peace,  to  be  holden  ^be  '^^J  *"■* 
tor  such  county*  &c.,  and  to  abide  and  perform  such  order  or  i"°*^^[^   ^' 
orders  as  shall  be  made  in  pursuance  of  an  act  passed  in  the 
eighteenth  year  of  the  reign  of  her  late  majesty  queen  Elizabeth^ 
concerning  bastards  begotten  and    born  out   of  lawful  matri- 
mony.] 

Isnte  out  his  narrant  Jbr  immediate  apprehending."}  If  the 
constable,  having  a  warrant  to  apprehena  the  reputed  father, 
shall  willingly  or  negligently  sufiPer  him  tp  escape,  he  may  be 
bound  over  to  the  sessions,  and  there  indicted,  fined,  and  im- 
prisoned, and  under  the  influence  thereof  be  compelled  to  make 
Satisfaction  to  the  prosecutors. 

Rex  Y.  Botoen,  ST.R.157.     W.Batven,  being  a  private  sol-  A  loldier  may 
dier  in  actual .  fl^erviee,  vias  committed  on  a  charge  of  bastardy,  ^  *^,K?*"tf' 
for  refusing  to  give  secutity  to  indemnify  the  parish,  and  for  ^J,^-,*^* 
refusing   to  enter   into  i^  i^ecognisance,   with  sufficient  surety 
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to  appear  at  the  then  next  general  quarter  sessions,  and  to  abide 
by  and  perform  the  order  to  be  made  in  pursuance  of  the  18  Eliz. 
c.  S.  The  quarter  sessions  ordered  him  to  be  continued  in  cus* 
tody,  til],  &c. ;  and  they  stated  a  case  upon  the  precediD§^  cir- 
cumstances for  the  opinion  of  the  court  of  K,  B,,  and  that  case 
was  removed  thither  by  certiorari.  —  The  Court,  after  stating  that 
a  certiorari  would  not  lie  in  such  case,  and  that  the  proper  pro- 
ceeding would  have  been  by  writ  of  habeas  corpus^  decided  that 
a  private  soldier  might  be  committed  upon  such  a  charge :  and 
that  the  charge  itself  was  of  a  criminal  nature. 

To  appear  at  the  next  general  quarter  sessions.^  It  hath  been 
usual   to  bind  such  person  to  appear,  not  at  the  next  sessions 
generally,  but  at  the  next  sessions  after  the  child  shall  be  bom, 
upon  a  principle  of  convenience,  lest  if  the  child  should  not  be 
bom,  or  the  mother  not  be  able  to  go  before  the  justices,  in  order 
to  filiate  the  child  before  the  next  sessions,  the  reputed  father' 
should  be  gone,  and  the  design  of  the  act  be  frustrated.     But 
the  words  of  the  act  must  be  pursued  ;  and  therefore  he  must  be 
bound  to  appear  at  the  next  general  miarter  sessions  [or,  general 
sessions^  of  the  peace  to  be  holden  for  such  county,  riding,  divi- 
sion, city,  liberty,  or  town  corporate,  to  abide  and  perform  such 
order  or  orders  as  shall  then  be  made  in  pursuance  of  an  ad  passed 
in  the  eighteenth  year  of  the  reign  qf  lier  late  majesty  queen 
Elizabeth  concerning  bastards  begotten  and  bom  out  0^  latoftd 
matrimony. 
Such  person  on    •  By  Stat.  6  Geo.2.  c.  31.  $  2.  it  is  enacted,  <'  That  if  the  woman  so 
the  woman's       charging  any  person  as  aforesaid  shall  happen  to  die,  or  be  married 
^JJJj^^^»*^*  before  she  shall  be  delivered,  or  if  she  shall  miscarry  of  sudi  child, 
f;I„„^^     '       or  shall  appear  not  to  have  been  with  child  at  the  time  of  her  exami- 

natiou;  then  and  in  any  of  the  said  cases  such  person  shall  be  dis- 
charged from  his  recognisance  at  the  next  generjed  quarter-sessions 
or  general  sessions  of  the  peace  to  be  holden  for  such  county, 
riding,  division,  city,  liber^  or  town  corporate,  or  inmiediately  re- 
leas^  out  of  custody  by  warrant  under  the  hand  and  seal  or  hands 
and  seals  of  any  one  or  more  justice  or  justices  of  the  peace  re- 
siding in  or  near  the  limits  where  such  parish  or  place  shall  lie.*' 

49  G.  9.  c  68.  ^y  ^^^*  ^^  ^^^*  ^'  ^*  ^*  i^*  ^^  ^  enactea,  <<  That  if  anr 
{  2.  single  woman  shall  declare  herself  to  be  with  child,  and  that  sura 

ApprdiendiDg  child  is  likely  to  be  bom  a  bastard  and  to  be  chargeable  to  any 
peraons  sworn  parish,  township,  or  extra-parochial  place,  and  shall,  in  an 
Mdy  tot«de-  examination  (A)  to  be  taken  in  writing  upon  oath  before  anjr 
livflred of \m'  justice  of  the  peace  of  any  county,  riding,  division,  city,  h- 
tndk  berty,  or    town  corporate  wherein   such   parish,  township,   or 

place  shall  lie,  charge  any  person  witli  having  gotten  her  with 
child,  it  shall  be  lawful  to  and  for  such  justice,  upon  iq»plication 
made  to  him  by  the  overseer  of  the  poor  of  such  parish  or  town- 
ship, or  by  any  substantial  householder  of  such  extra-parochial 
place,  to  issue  out  his  warrant  (B)  for  the  immediate  apprehending 
of  such  person  so  charged  as  aforesaid,  and  for  bringing  him  be- 
fore sueh^ustice,  or  before  any  other  justice  of  the  peace  of  such 
county,  riding,  division,  liberty,  or  town  corporate ;  and  the  justice 
before  whom  such  person  shall  be  brought,  having  authority  in- 
this  behalf,  is  hereby  authorised  and  required  to  commit  (C)  the 
person  so  charged  as  aforesaid  to  the  oomiDon  gaol  or  house  of 
correction  of  such  county,  riding,  division,  liberty,  or  town  cor- 
porate* uoless  he  shall  give  s^unty  (P)  to  indeBBB^  suck  parish 
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or  place,  or  shall  enter  into  a  recognisance  (£)  with  sufficient  49  G.  8.  c.68. 
surety  or  sureties  upon  condition  to  appci^r  at  the  next  general 
quarter  sessions  or  general  sessions  of  the  peace  to  be  holden  for 
sach  count  J,  riding,  division,  citj,  liberty,  or  town  corporate  (a), 
to  abide  and  perfomf  such  order  or  orders  as  shall  then  be  made 
in  pursuance  of  the  said  act  of  the  eighteenth  year  of  the  reign 
of  queen  Elizabeth^  unless  one  such  justice  as  aforesaid  shall  have  Certlficst*  by 
certified  in  writing  under  his  hand  (F)  to  such  general  quarter  ^'^  justice* 
sessions  or  general  sessions  of  the  peace,  that  it  had  been  proved  or  non-de- 
before  him  upon  the  oath  of  one  credible  witness,  that  such  single  liTery,  or  ol*  de- 
woman  had  not  been  then  delivered,  or  had  been  delivered  within  1>^«^  within 
one  month  only  previous  to  the  day  on  which  such  general  quarter  ®?*  ™onw  P»«- 

1  •  1*^1^      ^  l-lli_l.ll  ^1  vious  to  ■«•- 

sessions  or  general  sessions  of  the  peace  shall  be  holden,  or  unless  ^i^^ 
two  justices  of  the  peace  of  such  county,  riding,  division,  city,  Certificate  of 
liberty,  or  town  corporate*  shall  have  certified  in  writing  under  two  justices. 
their  hands  to  the  nfext,  or  where  such  woman  shall  not  have 
been  delivered  as  afor^aid,  then  to  the  immediately  subsequent 
general  quarter  sessions  or  general  sessions  of  the  peace,  that  an 
order  of  tiliation  had  been  already  made  on  the  person  so  charged,  Of  an  order 
or  that  such  order  was  not  then  requisite  to  be  made,  on  account  nuide,  or  that 
of  the  death  of  the  child  born  a  bastard,  or  for  other  like  suffi-  *"  order  was 
cient  reason  ;  in  each  of  which  cases  firstly  before  mentioned,  it  "    '^" 
shall  be  lawful  for  the  justices  assembled  at  such  general  quarter 
sessions  or  general  sessions  of  the  peace,  to  respite  such  recog- 
nisance to  the  then  next  general  quarter  sessions  or  general  sessions 
of  the  peace  to  be  holden  for  such  county,  riding,  division,  city, 
or  town  corporate,  without  requiring  the  personal  attendance  of 
the  putative  father  so  bound,  or  of  that  of  his  surety  or  sureties, 
and  in  either  of  the  said  two  last-mentioned  cases  it  shall  be  law- 
ful for  the  justices  assembled  as  aforesaid  wholly  to  discharge 
such  recognisance." 

By  §  6.  So  much  of  the  6  Geo.  2.  c.  3 1 .  ''as  authorises  the  So  much  of  re- 
justice  or  justices  before  whom  the  reputed  father  of  a  bastard  cited  act  as  au- 
child  shall  be  brought,  in  cases  where  the  woman  has  not  been  |^on««ju»«i<«^ 
delivered,  to  commit  such  reputed  father  to  the  common  gaol  or  womeThaTr* 
house  of  correction,  unless  he  shall  ^ve  security  to  indemnify  not  been  de- 
the  parish  or  place,  or  shall  enter  into  a  recognisance  with  suffi-  livered,  to  com- 
cient  surety  upon  condition  to  appear  at  the  next  general  quarter  °^t  reputed 
sessions  or  general  sessions  of  tlic  peace,  is  repealed.*'  ^'**?Li^  ^^ 

And  by  6  Geo.  2.  (?.  31.  J  3.  it  is  enacted,  •'  That  upon  ap-  ^S^^-ce,, 
plication  (G)  made  by  any  person  who  shall  be  committed  to  any  on  prisoner's 
gaol  or  house  of  correction  by  virtue  of  this  act,  or  by  any  per-  request,  may 
son  on  his  behalf,  to  any  justice  or  justices  residing  in  or  near  the  summon, the 
Ihmta  where  such  parish  or  place  shall  lie,  such  justice  or  justices  oreneer%,  &c 
is  and  are  hereby  authorised  and  required  to  summon  (H)  the 
^erseer  or  overseers  of  the  poor  of  such  parish,  or  one  or  more 
of  the  substantial  householders  of  such  extraparocbial  place,  to 
appear  before  him  or  them  at  a  time  and  place  to  be  mentioned 
in  such  sumiQons,  to  shew  x:ause  why  such  person  should  not  be 
discharged ;  and  if  no.  order  shall  appear  to  have  been  made  in  snd  if  no  order 
pursuance  of  the  said  act  of  the  eighteenth  year  of  the  reign  of  ^  "^t,'^!^ 
her  late  majesty  queen  Elizabeth^  within  six  weeks  afler  such  JhcwOTian's 

-  delivery  pri- 
soner to  be  set 

(a)  N.  B.  The  word  '<  and**  is  in  the  6  Oeob  2.  c»  31.  $  1.,  but  omitted  in  '^  liberty, 
this  statute. 
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6  G.  2.  c.  31.      woman  shall  have  been  delivered  (a),  such  justice  or  justices  shall 

and  may  discharge  (I)  him  from  his  imprisonment  in  such  gaol  or 
house  of  correction  to  which  he  shall  have  been  committed.*' 
The  woman  not  J  4.  Provided,  «  That  it  shall  not  be  lawful  for  any  justice  or 
TClaUn^ir  tocher  J"^'*^®*  ^^  ^®  peace  to  send  for  any  woman  whatsoever  before 
pregnwcy,  till  ^^^  ^^^^  ^^  delivered,  and  one  month  after,  in  order  lo  her  being 
one  month  after  examined  concerning  her  pregnancy,  or  supposed  pregnancy,  or 
her  deUvprj.       to  compel  any  woman  before  she  shall  be  delivered  to  answer 

to  any  questions  relating  to  her  pregnancy." 

To  compel  any  MiomanJ\  Rex  v.  Chandler^  1  Stra,  612. 
2Ld*  Raym.  lS6b.  Indictment  for  secreting  a  woman  big  with 
an  illegitimate  child,  so  that  she  could  not  be  had  to  give  evidence 
about  the  father.  The  defendant  demurred.  And  by  the  courts 
judgment  must  be  given  for  the  defendant,  for  the  child  cannot 
be  illegitimate  before  it  is  born,  there  being  always  a  possibility 
that  it  may  be  born  in  lawful  wedlock. 

III.  Bond  to  indenmify  iMe  Parish. 

By  the  aforesaid  stat.  of  6  Geo.  2,  r.  31.  (now  by  49  Geo.  S«. 

c.  68.  $  2.)  The  justice  before  whom  the  party  shall  be  brought 

shall  conunit  him,  unless  he  shall  give  security  to  indemnify  the 

parish^  or  enter  into  recognisance  to  appear  at  the  sessions; 

5A  G.5.  c.  17a       By  Stat.  54  Geo.  S.  c.  170.  §  8.  it  is  enacted,  "  That  all  secu- 

Oveneers  ma      "^^  given  or  received,  or  hereafter  to  be  given,  for  indemnifying 

sue  on  securities  ^^Y  ^^trict,  parish,  township,  or  hamlet,  for  the  maintenance  of 

to  indemnify       any  bastard  child  or  children  respectively,  or  any  expenses  in  any 

against  bastards,  way  occasioned  by  such  district,  pari^,  township,  or  hamlet,  by 

season  of  the  birth  or  support  of  any  bastard  child  or  children 
born  within  such  district,  parish,  township,  or  hamlet,  or  charge- 
able thereto,  shall  be,  and  the  same  are  hereby  declared  to  be 
vested  in  the  overseers  of  the  poor  of  such  district,  parish,  town- 
ship, or  hamlet  for  the  time  being ;  and  that  it  shall  and  may  be 
lawful  for  the  overseers  of  the  poor  of  such  district,  parish, 
township,  or  hamlet,  to  sue  for  tlie  same  as  and  by  their  descrip- 
tion of  overseers  of  such  district,  parish,  township,  or  hamlet ; 
and  such  action,  so  commenced  by  such  overseers,  shall  in  no  ways 
abate  by  reason  of  any  change  of  overseers  of  such  district, 
parish,  township,  or  hamlet,  pending  the  same,  but  shall  be  pro- 
ceeded in  by  such  overseers  for  Uie  time  being  as  if  no  such 
change  liad  taken  place,  any  law,  usage,  statute,  or  custom  to  the 
contrary  in  anywise  notwithstanding.'* 
S4  G.  3.  c.no.  And  by  the  same  stat.  §  9.  **  No  inhabitant  or  person  rated  oc 
S  9.  liable  to  be  rated  to  any  rates  or  cesses  of  any  district,  parish^ 

Inhabttanto  to     township,  or  hamlet,  or  wholly  or  in  part  maintained  or  supported 
wi^^!]!^?OT       thereby,  or  executing  or  holding  any  office  thereof  or  therein. 


recovery  of  shall,  before  any  court  or  person  or  persons  whatsoever,  be 
charges  for  the  deemed  and  taken  to  be  by  reason  thereof  an  incompetent  wit- 
maintenanoe  of  ness  for  or  against  such  district,  parish,  township,  or  hamlet,  in 
*'"*■"'*•  any  matter  relating  to  such  rates,"  Ac.  "  or  touching  any  bas- 

tards chargeable  or  likely  to  become  chargeable  to  such  district,. 


(a)  It  seemeth,  that  by  this  clause,  where  no  order  hath  been  made  "  ttithm 
six  werks  qfler  suck  woman  shall  have  teen  detojeredj*  that  the  reputed  /atfaev 
ought  not  to  be  oommitted,  or  if  in  prison,  ought  to  be  dischai^ged,  tho  parish 
having  no  relief  by  this  act,  but  must  r«ort  to  the  relief  aflbnted  by  18 
€.3.  hereafter  set  forth.    Sed^ 


more 
rea>ver. 
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paritfaf  township,  or  hamlet ;  or  the  recovery  of  any  sum  or  sums 
for  the  chaises  or  maintenance  of  such  bastards.'* 

Notwithstanding  the  above  enactment,  it  may  yet  be  considered 
doubtful  whether  the  taking  of  a  Bond,  or  an  Order  made  by  the 
justices,  is  most  convenient  for  the  parish.  The  suing  upon  a 
bond  is  both  tedious  and  expensive ;  but  then  a  bond  will  bmd  a 
man's  executors ;  whereas  thtf  course  of  carrying  an  order  into 
execution  is  very  short  and  easy,  but  when  the  man  dies,  the  order 
dieth  with  him. 

Kirk  and   Strickland,  Dov^f.  449.    It. was  moved   for   a  rule  In  sn action  on 
to  shew  cause  why  the  defen£mt  should  not  be  discharged  upon  abond  to  main* 
filing  conunon  bail.    It  was  an  action  of  debt  upon  a  bond,  con-  ^"  *  baa**"^ 
ditioned  for  the  indemnification  of  a  parish  against  a  bastard  ^  |^  ^^^ 
child.    The  penalty  in  the  bond  was  50/. ;  and  the  plaintiff,  in  his  ^d  than  the 
affidavit  for  holding  the  defendant  to  bail,  had  sworn  that  he  was  money  actually 
justly  indebted  to  him  in  that  sum.    But  the  defendant,  in  the  expended, 
affidavit  on  which  this  motion  was  grounded,  swore  that  only  iL 
and  some  odd  shillings  were  really  due.    The  Court  said  the  con- 
duct of  the  plaintiff  waa  altogether  unjustifiable,  and  that  he  was 
liable  to  an  action ;  that  in  the  case  of  a  bond  conditioned  for 
the  performance  of  a  promise  of  marriage,  and  in  some  other 
instances,  the  penalty  is  the  real  debt ;  but,  in  other  cases,  the 
bail  could  only  be  taken  for  the  sum  to  which  the  plaintiff  would 
be  entitled  in  damages  for  the  breach    of  the  condition.     At 
first,  however,  they  seemed  to  think  they  could  not  relieve  the 
defendant  upon  the  summary  application,  it  having  been  an  uni- 
form rule  not  to  go  into  the  merits  upon  such  a  motion,  but  to 
take  the  matter  as  it  stood  upon  the  affidavit  to  hold  to  bail ; .  but 
at  last  they  granted  the  rule,  declaring  that  they  were  persuaded 
the  plaintiff  would  not  venture  to  ahew  cause  against  it. 

BrangWiH  v.  Perrot,  2  Bloc.  Rep.  1190.     It   was  moved,  ^or  Nor  more  than 
leave  to  pay  40/.  (being  the  whole  penalty  of  a  bond  to  in-  *^1JTrfUie*" 
demnify  a  parish  against  a  bastard  child)  into  court  with  costs.  ^^^ 
It  was  objected  that  this  was  an  action  for  a  single  breach  of 
the  bond,  on  which  the  parish  was  entitled  to  recover;   afler 
which  the  penalty  shall  still  remain  in  full  force,  to  answer  sob- 
sequent  breaches,  as  they  may  arise,  in  infinitum.  —  But  not 
allowed  by  the  court :  and  L.  C.  J.  De  Grey  said,  This  is  so  plain 
a  case  that  nothing  that  one  can  say  can  make  it  plainer.    The 
bond  ascertains  the  damage  by  consent  of  parties.     If,  there* 
fore,  the  defendant  pay  the  plaintiff  the  whole  stated  damages, 
what  can  he  desire  more  ? . 

And  in  a  similar  case  under  the  same  circumstances,  the  court 
ordered  satisfaction  to  be  entered  on  the  record.  Wilde  v.  Clark" 
#o»,  6  r.  iL  303. 

So  also  in' a  recent  case  in  the  C.  P.  a  rule  had  been  obtained   Tlie  court  will 
calling  on  the  plaintiffs  to  shew  cause  why  the  proceedings  in  an  ?**y  P'o^eed- 
action  on  a  bastardy  bond  should  not  be  stayed,  and  the  bond  be  ^^^^^}^ 
delivered  up  and  cancelled,  on  payment  of  60/.,  being  the  penalty  ^^y  i^nd,  on 
of  the  bond  and  costs. — After  cause  shewn,  Gibbs  C.  J.  said,  I  payment  of  the 
take  the  law  to  be  clearly  settled,  that  it  is  unlawful  to  give,  or  penalty  and 
to  undertake  to  give,  a  sum  out  and  out,  (if  I  may  be  allowed  to  ^°^*^ 
use  so  vulgar  an  expression),  in  order  to  indemnify  a  parish  for 
the  burthen  which,  more  or  less,  will  accrue  from  the  birth  of  an 
illegitimate  child  ;  because  it  would  create  an  interest  in  the 
death -of  the  child.    This,  however,  is  not  a  contract  to  pay  a 
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gross  sum  at  all  events,  buU  to  pay  a  penalty,  if  the  parish  be  not 
indemnified:  —  The  object  of  the  contract  is  to  indemnify  the 
parish,  and  that  object  is  secured  by  the  penalty.  The  party  who 
enters  into  it  is  interested  not  to  pay  the  entire  penalty,  if  the 
damages  do  not  amount  to  it ;  but  if  he  be  conscious  that  they 
do,  it  then  becomes  his  interest  to  pay  the  penalty,  because, 
otherwise,  he  would  only  be  incurring  further  costs.  He  must  be 
the  best  judge  of  that,  and  if  he  think  that  he  cannot  resist  the 
payment  of  the  full  penalty,  it  is  impossible  to  say  that,  on  pay- 
ing the  whole  of  the  demand  which  the  parish  have  upon  him,  he 
is  not  entitled  to  be  relieved  from  all  further  proceedings. — Rule 
absolute.  Shittt  and  another  v.  Proctor^  East,  j^  Geo,  3. 
2  Marsh.  226. 

Under  this  statute  the  parish  officers  can  only  take  security 
from  the  party  to  indemnify  the  parish  :  they  cannot  take  a  se* 
curity  for  a  sum  of  money  in  gross,  payable  at  all  events. 
Oicrnecrs  can  Cole  and  others  v.  Gower  and  another  ^  H,  45  Geo,S,  6  East.  110. 

take  security  Gotver,  having  been  charged  with  being  the  father  of  a  bastard 
only  to  uidem-  child,  gave  the  overseers  three  promissory-notes,  one  for  6/.  and 
'^^^'  the  other  two  for  ?/.  each.     Tlie  woman,  after  the  notes  w^re 

given,  was  delivered  of  a  still-born  child.     An  action  having  beei» 

brought  oYi  one  of  tliese  notes,  the  defendant  tendered  5/.  whi^ 

was  more  than  sufficient  to  defray  the  actual  expenses  (S/.  14«*)> 

incurred  by  the  parish,  and  pleaded  •  the  general  issue  as  to  the 

rest.     On  the  trial  a  special  case  was  reserved,  and  the  question 

was,  whether  the  defendants  were  liable  beyond  the  5l,  which  had 

been  tendered.    It  was  contended  for  the  defendants,  that  the 

contract  was  void,  it  being  against  the  positive  provisions  of  the 

legislature,  and  against  public  policy ;   that  the  object  of  the 

statute  of  Geo.  2.  was  not  the  punishment  of  the  father,  but  the 

indemnity  of  the  parish ;  that  the  statute  having  directly  autho* 

rised  one  kind  of  security,  had  virtually  excluded  all  others ; 

and  that  this  was  a  species  of  wager  upon  the  life  of  the  child, 

giving  an  interest  tQ  the  parish  officers  in  its  death.    And  of  this 

opinion  were  the  tohole  Courts  who  thought  that  the  plaintifls  were 

not  entitled  to  recover  beyond  the  sum  paid  into  court,  whether 

considering  the  contract  as  void  on  principles  of  public  policy,  or 

considering  it  with  relation  to  the  individuals  wiUi  whom  it  wa^ 

made,  as  a  contract  for  gain  or  loss  by  persons  clothed  with  a 

public  trust,  upon  the  subject-matter  of  their  trust,  and  giving 

ibem  an  interest  in  the  mal-execution  of  it.     That  the  law  did 

not  mean  to  make  this  a  matter  of  speculation  of  loss  or  gain  to 

the  parish.     That  it  had  said  that  the  security  should  be  given 

to  them  in  order  to  indemnify  the  parish  ;  and  having  so  said,  it 

had  excluded  every  other  consideration. 

Voluntary  bond       The  putative  father  of  a  bastard  child  gave  a  voluntary  bond 

valid-  to  the  parish  officer,  conditioned  for  the  payment  "  of  the  sum  of 

1/.  \9s,  every  three  months  for  so  long,  and  until  a  certain  bastard 
child  should  be  deemed  capable  of  providing  for  herself."  On 
demurrer  to  tbe  declaration  on  this  bond,  it  was  argued,  first,  that 
the  condition  goes  beyond  an  indemnity  to  the  pariilV,  for  the 
payment  is  not  to  cease  in  the  event  of  the  child's  deaths  or'  its 
ceasing  to  be  chargeable  to  the  parish ;  but  it  is  to  continue  until 
the  chdd  is  deemed  capable  of  providing  for  herself:  Secondly, 
the  condition  to  pay  until  the  child  is  deemed  capable.  Is  inde- 
finite, it  should  have  been  until  the  child  is  capable. —  Lord 
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EUenbonmgh  C.  J.  said.  If  a  dutj  be  imposed  by  statute,  the 
parties  who  are  called  upon  to  execute  that  must  comply  with 
its  provisions ;  and  therefore  if  the  defendant  had  been  appre- 
hended under  the  statute,  and  had  given  this  bond  in  order 
to  relieve  himself  from  commitment,  there  might  have  been 
much  weight  in  the  argument ;  but  the  argument  does  not  apply 
where  the  parties  are  not  acting  under  the  statute.  This  does 
not  appear  to  be  any  thing  more  than  a  voluntary  obligation 
entered  into  by  the  defendant  with  the  object  of  providing;  for  the 
maintenance  of  tlie  child ;  and  if  we  do  not  find  that  it  is  con- 
trary to  the  general  policy  of  the  law,  which  was  the  case  of 
Cde  V.  Gotvery  I  see  no  reason  why  it  should  not  have  effect. 
The  defendant  still  remains  liable  to  indemnify  the  parish.  Then 
Jooking  to  the  obligation,  it  amounts  to  this,  that  the  putative 
father  of  an  illegitimate  child  is  willing  to  pay  the  parish  officers 
a  reasonable  sum  every  three  months  until  his  child  is  deemed 
capable  of  providing  for  herself.  I  see  nothing  in  this  against 
general  policy,  and  I  have  before  said  it  does  not  seem  to  me  to 
be  the  case  within  the  statute ;  then  the  words  '*  deemed  capable," 
must  be  intended  to  mean  until  she  shall  be  so  deemed  by  a  jury, 
which  is  sufficiently  certain.  —  Le  Blanc  J.  added,  that  if  the 
party  is  brought  before  a  magistrate,  then  the  statute  directs 
what  shall  be  done :  but  here  the  party  acts  without  any  com- 
pulsion.   Middleham  v.  BelUrb^,  East.  53  Geo.  3.    1  M.  4*  S.  310. 

In  Stran^eways  v.  Robinson  and  another^  4  Tawni.  49d»  the 
court  of  C.P.  decided  that  a  bond,  conditioned  for  payment  to 
the  overseeris  of  a  parish  of  a  certain  weekly  sum,  so  long  as  ft 
bastard  child  shall  continue  chargeable,  is  not  illegal,  or  con- 
trary to  public  policy. 

Stainfbrtk  v.  Staggs^  YorJcLent  Ass.  1808.  1  Camph.  398.  (n.) 
564.  1  Claph.  SessTL.  120.  (n.)  Action  to  recover  back  money 
paid  by  plaintiff  to  defendants  (parish  officers,  in  pursuance  of  an 
agreement  for  indemnifying  the  parish  against  a  bastard  child. 
The  plaintiff  had^  paid  40^.  fer  that  purpose,  but  only  4/.  had  been 
expended  when  the  child  died.  —  It  was  held  per  Lator&nci  J. 
That  the  clear  surplus,  after  deducting  the  chotges  acituelly  in- 
curred, might  be  recovered.  His  Lordship  observed,  that  H*  con- 
tracts of  this  kind  were  permitted,  it  would  be  always  the  in- 
terest, and  often  the  inclination  of  overseers,  that  childnsu  should 
not  survive  them  a  week.  The  plaintiff  had  a  verdict,  and  tlie 
court  of  K.  B.  refused  a  rule  to  set  it  aside.  Vide  Wilde  v. 
Grjffiny  5  Esp.  142.     Hodgson  v.  Williamsy  6  Esp.  29. 

The  parties  receiviixg  the  money  cannot  discharge  themselves 
by  paying  it  over  to  their  successors  in  office.  Ttrwnson  v.  Wil^ 
son,  1  Campb.  396. 

Hai/s  v.  Bri^ntf  1  //.  Blac.  253.    In  the  common  pleas.   Debt  Offioen  need 
on  a  bond  in  the  penalty  of  50/.  brought  b^  the  parish  officers  of  ^^  o"'^'  of 
RidgxceU  in  Essex j  conditioned  to  indemnify  the  parish  of  Ridg-  ^^^^^^^^^ 
toefrasainst  the  charges  of  such  bastard  child  or  children  as  one  bondgiTrato 
Elizabeth  Winch  then  went  with,  and  should  be  delivered  of.  {a)  indemnify  a 
It  was  objected  that  the  plaintiffs  or  parishioners  were  not  obliged  psriih. 
to  maintain  the  children  without  a  justice's  order  for  that  puipose: 
but  Mr.  J.  Wilson,  who  tried  the  cause,  over-mled  the  objection ; 
and  a  verdict  was  found  for  the  {^aintiffs.    A  rule  having  been 
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(a)  N,  S,  She  r:A  Aftertvards  delivered  of  two  children. 


mother  remov- 
ing from  the  pa- 
rish indemnified 
before  the  child 
is  bom. 

To  recover  on  a 
bond,  it  must 
appear  that  the 
expense  was  not 
incurred  voluri' 
tarily,  but  in 
discharge  of  a 
legal  obligation. 
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granted  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  nonsuit  entered ;  the  Court  held  clearly  that  an  order  of 
justices  was  not  necessary  to  make  the  ofBoers  of  the  parish  liable 
to  do  what  they  were  otherwise  under  a  legal  obligation  of  doing, 
namely,  to  provide  necessaries  for  the  children,  and  therefore 
discharged  the  rule.  Simpson  v.  Johnson  (post.)  was  cited  by  the 
defendant's  counsel. 

Simpson  v.  Johnson,   M.  19  Geo.  3.    Doug.  7.     Tlie    defen- 
dant Johnson,  being  apprehended  by  virtue  of  a  warrant  under  the 
statute  of  6  Geo.  2.  gave  bond  in  the  usual  form  to  indemnify  the 
parish  of  Wickham  St.  Paul,  against  all  costs,  charges,  and  other 
demands,  touching  and  concerning  a  child  of  which  Jemima  JVass 
was  then  pregnant,  and  likely  to  be  born  a  bastard.     It  happened 
that  before  the  birth  of  the  child  she  removed  herself  voluntarily^ 
from  Wickham  St.  Paul  to  the  parish  of  GuestinMorpe,  and  was 
there  delivered  of  the  same  bastard  child.     After  her  delivery,  she 
returned  to  the  parish  of  Wickham  St.  Paul,  where  her  legal  set- 
tlement was,  carrying  her  child  with  her,  and  received  Is.  6d. 
weekly  from  the  plaintiff  Simpson,  who  was  one  of  the  overseers 
of  the  poor  there,  for  the  maintenance  of  herself  and  her  child. 
No  order  was  made  by  any  justice,  directing  the  allowance  of  the 
said  Is.  Sd.  or  any  other  sum  to  be  paid  by  the  parish  officers  of 
Wickham  St.  Paul.    And  no  demand  was  made  at  any  time  oa 
the  defendant  Johnson,  who  lived  in  the  adjoining  parish  of  Guest-* 
ingthorpe ;  but  a  demand  was  made  on  one  of  his  sureties,  who 
refusea  to  pay. — ^The  court  were  so  clearly  of  opinion  with  the 
defendant,  that  they  would  not  hear  his  counsel.    Ld.  Mansfield 
said,  that  the  pa3rment  by  the  parish  officers  of  Wickham  was 
doubly  voluntary ;  iirs^  because  there  had  been  no  order  upon 
them  to  pay ;  and  secondly,  because  thei/  were  not  liable  to  main^ 
tain  the  child,  but  the  parish  where  it  was  born,  and  they  should 
have  applied  to  the  officers  of  that  parish. 

IV.  Order  ^  Filiatum  and  Maintenance. 

\.  Of  the  PtAoer  of  the  Sessions. 
2.  Order  by  Ttoo  Justices. 

S.  Of  the  Right  of  the  Father  or  Mother  to  the  Custody  of  the 
Child. 
.  4,  Of  the  Form  of  the  Order. 

1.  Of  the  Power  of  the  Sessions. 

If  security  hath  not  been  given  to  indemnify  the  parish,  the 
next  thing  in  the  course  of  proceeding  is  the  oroer  of  filiation  and 
maintenance  to  be  made  by  the  justices. 

By  18  Eliz.  c.  3.  §  2.  **  Concerning  bastards  begotten  and  born 
out  of  lawful  matrimony  (an  offence  against  Goas  law  or  man's 
law,)  the  said  bastards  being  now  left  to  be  kept  at  the  charges 
of  the  parish  where  tliey  be  bom,  to  the  ereat  burden  of  the  same 
parish,  and  in  defrauding  of  Uie  relief  of  the  impotent  and  aged 
true  poor  of  the  same  parish,  and  to  the  evil  example  and  encou- 
ragement of  lewd  life ;  (2)  it  is  ordained  and  enacted,  Tliat 

A  imiiriijon  for  two  justices  of  the  peace,  (whereof  one  to  be  of  the  quoruMy. 

£ll!!?"'*  ^    "^  ?'  ^^^^  ^^^^  ^^  limits  where  the  parish  churdi  is,  within 

which  parish  such  bastard  shall  be  bom,  upon  examination  of 
the  cause  and  circumstance)  (K)  shall  ana  may  by  their  di^ 
cretion  take  order,  (L)  as  weU  for  the  punishment  of  the  mother 


Vide  R-  v. 
Hemlington, 
Cald.6.Tb8t. 
Vol.  iv.  tit. 
*«  Relief." 


18  Elii.  c.  3. 
Cro.Car.341 
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and  reputed  father  *of  such  bastard  child,  as  also  for  the  better 
relief  of  every  such  parish  in  part  or  in  all ;  (3)  and  shall  and 
may  likewise  by  like  discretion  take  order  for  the  keeping  of 
every  such  bastard  child,  by  charging  such  mother  or  reputed 
father,  with  the  payment  of  money  weekly,  or  other  sustentation 
for  the  relief  of  such  child,  in  such  wise  as  they  shall  think  meet 
and  convenient;  (4)  and  if  after  the  same  order  by  them  sub-   After  order 
scribed  under  their  hands,  any  the  said  persons,  viz,  mother  or  made  and  de- 
reputed  father,  upon  notice  thereof,  shall  not  for  their  part  ob-  ^"^** 
serve  and  perform  the  said  order,  that  then  every  such  party  so 
making  (M.  N.  O.)  default  in  not  performing  of  the  said  order,  to  Connnitment 
be  committed  to  ward  to  the  common  gaol :  (5)  there  to  remain  excepting  upon 
without  bail  or  mainprize,  except  he,  she  or  they  shall  put  in  suf-  "^curity  given 
ficient  surety  to  perform  the  said  order,  or  else  personally  to  ap-  i^iS^'^™^  ^ 
pear  at  tlie  next  general  sessions  of  the  peace,  to  be  holden  m  made  at  the  next 
that  county   where  such  order  shall  be  taken,   (6)  and  also  to  sessions, 
abide  such  order  as  the  said  justices  of  the  peace,  or  the  more 
part  of  them,  then  and  there  shall  take  in  that  behalf  (if  they  then 
and  there  shall  take  any) ;  (7)  and  that  if  at  the  said  sessions  the 
said  justices  shall  take  no  other  order,  then  to  abide  and  perform 
the  order  before  made,  as  is  aforesaid/' 

And  by  stat.  4-9  Geo.  8,  c.  68.  §  1.  Afler  reciting  that  the  pro-  49  G.  3.  c.68. 
visions  of  the   18  Eliz.  are  found  to  be  inadequate  to  the  pur-  §  1. 
poses  of  indemnifyiitg  parishes  against  the  charges  and  expenses 
incurred  by  the  apprehending  and  securing  the  reputed  father, 
and  also  by  the  obtaining  the  order  of  filiation ;  and  that  it  is 
expedient  that  such  charges  and  expenses  should  be  borne  and 
discharged  by  the  adjudged  reputed  father  of  such  bastard  child 
or  children,  at  the  discretion  of  the  justices  by  whom  such  adju- 
dication shall  be  made,  either  in  the  court  of  quarter  sessions  or 
otherwise,  not  exceeding  the  amount  hereinafter  mentioned ;  it  is 
enacted,  **  That  every  person  who  shall  hereafter  be  adjudged  to  Reputed  fathers 
be  the  reputed  father  of  any  bastard  child  or  children,  shall  be  of  bastard  chil- 
chargeable  with   and  liable   to   the  payment  of  all  reasonable  ^'*"  **'*y  **•. 
charses  and  expenses  incident  to  the  birth  of  such  bastard  child  fi^^^in^ 

*  •!  1  1*1  1  n    1^  11  n  ^*®  expenses  in- 

or  children,  and  also  to  the  payment  of  the  reasonable  costs  ^01  cidenttothe 
apprehending  and  securing  such  reputed  father,  and  also  to  the  birtb,  with  the 
payment  of  the  costs  of  the  order  of  filiation,  such  costs  of  ap-  costs  of  appre- 
prehending  and  securing  the  reputed  father,  and  of  the  order  of  !l^"^*"J^  *"^  °^ 
filiation,  not  to  exceed  the  sum  of  10/. ;  and  all  such  charges,  ex-  ^{i^^oq^' 
penses,  and  costs,  shall  be  duly  and  respectively  ascertained  on 
oath  before  the  justices  of  the  peace  or  the  court  of  quarter 
sessions  making  such  order  of  filiation,  which  oath  such  justices  or 
court  are  hereby  respectively  empowered  to  administer." 

By  §  3.  After  reciting  that  "  whereas  parishes  are  often  put  For  mainte- 
to  great  expense  in  enforcing  the  performance  of  orders  of  main-  nance  of  bastard 
tenance  made  on  the  filiation  of  bastard  cliildreii ;  it  is  enacted,  ^»*""***' 
that  if  any  reputed  father  or  any  mother  of  such  bastard  child  or 
children  on  whom  any  order  of*^  filiation  or  maintenance  of  such 
child  or  children  shall  have  been  made  by  the  court  of  quarter 
sessions,  or  which  shall  have  been  made  by  two  justices  of  the 
peace,  and  confirmed  by  the  court  of  quarter  sessions,  or  against 
which  no  appeal  shall  have  been  made  to  the  court 'of  quarter 
sessions,  shall  neglect  or  refuse  to  pay  any  sum  or  sums  of  money 
which  he  or  she  ^all  have  been  ordered  to  pay  towards  the  main- 
tenance or  other  sustentation  for  the  relief  of  any  such  bastard 
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49  G.  .7.  c  6?.    child  or  children  by  any  such  order,  it  shall  be  lawful  for  any 
justice  of  the  peace  of  the  county,  riding,  division,  city,  liberty 
or  town  corporate  in  which  such  reputed  father  or  such  mother 
sliall  happen  to  be,  and  the  said  justice  is  hereby  required  upon 
complaint  (M)  made  to  him  by  any  one  of  the  overseers  of  the 
poor  of  any  parish,  township,  or  place  liable  to  the  maintenance 
or  support  of  such  bastard  child  or  children,  or  where  such  bas- 
tard child  or  children  shall  then  be,  and  upon  proof  on  oath  of 
such  order  for  the  payment  of  such  sum  or  suras  of  money,  and 
of  such  sum  or  sums  of  money  being  unpaid,  and  oi  a  demand 
of  such  payment  having  been  made,   and  a  refusal  to  pay  the 
same,  or  that  such  reputed  father  or  such  mother  hath  lefl  his  or 
her  usual  place  of  abode,  and  hath  avoided  a  demand  thereof 
Vide  Heic,  FuU  being  made  by  such  overseer,  to  issue  his  warrant  (N)  to  appre- 
finm  and  Mar-    hcnd  such  reputed  father  or  such  mother,  and  to  bring  him  or  her 
tyr,  13  East  J5.  before  such  justice  or  any  other  justice  of  the  peace  of  the  same 
^^^'  county,  riding,  division,  city,  liberty  or  town  corporate,  to  answer 

such  complaint ;  and  if  such  reputed  father  or  such  mother  shall 

not  pay  such  sum  or  sums  of  money  as  shall  appear  to  the  said 

justice  before  whom  such  reputed  father  or  such  mother  shall  be 

brought  to  be  due  and  unpaid,  or  shojl  not  shew  to  such  justice 

some  reasonable  and  sufficient  cause  for  not  so  doing,  it  shall  be 

lawful  for  such  jujtice,  and  the  said  justice  is  hereby  required  to 

commit  iO)  such  reputed  father  or  such  mother  to  the  public 

house  of  correction  or  common  gaol  of  the  said  county,  to  be 

there  kept  to  hard  labour  for  the  space  of  three  months,  unless 

such  reputed  father  or  such  mother  shall,  before  the  expiration 

of  the  said  three  months,  pay  or  cause  to  be  paid  to  one  of  the 

overseers  of  the  poor  of  the  parish,  township,  or  place  on  whose 

behalf  such  complaint  as  aforesaid  was  made,  the  said  sum  or  sums 

of  money  so  due  and  unpaid  as  aforesaid,  and  so  from  time  to 

time  and  as  of\en  as  such  reputed  father  or  such  motlier  shall  in 

manner  aforesaid  neglect  or  refuse  to  pay  any  other  sum  or  sums 

of  money  that  shall  luterwards  become  due  by  virtue  of  and  under 

such  oraer  after  the  expiration  of  or  discharge  from  any  such 

former  imprisonment  as  aforesaid." 

Espcntes  and         ^4*  Provides,  and  enacts,  <'  That  all  such  charges,  expenses^ 

costs  subject  to  jmJ  costs  shall  be  wholly  subject  to  the  discretion  of  the  justices 

^  dldT^^'^     or  court  of  quarter  sessions  who  shall  make  such  order  of  filiation  ; 

4if  magnates     ^^^  ^^  justicos  or  court  of  quarter  sessions  are  hereby  authorised, 

or  court  of        if  they  shall  see  fit,  to  allow  and  order  payment  of  the  whole  or 

quarter  ses.        any  part  thereof:  Provided  always,  that  the  costs  of  iq>prehend-> 

•ions,  as  the       ^  ^xA  securing  the  reputed  father,  and  of  the  order  of  filiation, 

case  may  be.      ^^^  ^^^  j^  ^^^  ^^^^  exceed  the  sum  of  10^.;  and  for  securing 

tlie  due  payment  of  the  same,  afler  such  allowance  and  order  as 
aforesaid,  all  and  every  the  powers,  authorities,  provisions,  clauses, 
matters,  and  things  contained  in  the  said  act  passed  in  the 
eighteenth  year  of  the  reign  of  queen  Elixabethy  concerning  bas- 
tards begotten  and  born  out  of  lawful  matrimony,  shall  be  respec- 
tively observedt  used,  and  practised  in  the  execution  of  this  act» 
and  shall  be  construed,  deemed,  and  taken  to  apply  as  fully  and 
effectually,  to  all  intents  and  purposes,  as  if  the  said  powers, 
authorities,  provisions,  clauses,  matters,  and  things  were  spedaUy 
recited  and  re-enacted  in  this  act." 
I^^J^  And  by  tibe  a  Car.  c.  4.  §  15.     All  justices  of  the  peace  t^ilhin 

.^laj^e  2n      ^^^  sevepol  UmiU  andpredncU^  and  in  their  several  se^sions^  may 
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do  and  execute  all  things  concerning  that  pari  of  the  mid  statute  original  order  of 
tiuit  by  justices  of  the  peace  in  the  several  counties  are  by  the  said  bamrdy. 
statute  limited  to  be  done.  Upon  which  statute  of  the  S  Car.  there, 
hath  been  great  diversity  oi  opinion,  whether  or  no  the  sessiona 
have  power  tliereby  to  niake  an  original  order  in  the  case  of  bas- 
tardy, without  the  matter  coming  before  them  by  way  of  appeal. 
But  it  seems  now  to  be  fully  settled  that  the  sessions  have  power 
to  make  an  original  order. 

In  the  case  of  R.  v.  Oreaves^  Doug.GlO.  1  Bott.  509.  The 
original  jurisdiction  of  the  sessions  to  make  orders  in  bastardy 
was  recagnisedy  and  several  cases  cited  to  shew  that  the  statute 

5  Car.  gives  such  jurisdiction. 

So  that  whatever  may  be  understood  to  have  been  the  primary 
intention  of  the  statute,  the  point  seems  now  to  be  settled  upon 
the  authority  of  R.  v.  Greaves  and  other  cases,  that  the  sessions 
have  power  to  make  an  •riginal  order  in  case  of  bastardy :  But 
instances  of  this  kind  have  been  so  rare,  that  no  case  hath  occur- 
red  wherein  it  hath  been  determined,  what  remedy  the  reputed 
father  is  entitled  to,  or  whether  to  any,  if  he  be  dissatisfica  with 
such  order.  In  Q.  v.  fVeston^  I  Salk.  192.  Holt  C.  J.  said, 
that  the  sessions  may  commit  as  the  two  justices  might  have 
done,  unless  the  party  put  in  surety  to  perform  the  order,  or 
to  appear  at  the  next  sessions,  Which-  implies  an  appeal  from  the 
same  court  to  the  same  'court,  a  thing  not  usual  in  other  like 
cases,  an  appeal  importing  th6  removal  of  a  cause  from  an  infe* 
rior  to  a  higher  jurisdiction.  On  the  other  hand,  L.  C.  J.  Pratt 
in  the  case  of  Rex  v.  Cleg^  1  Str.  475.  said,  that  upon  an  ori- 
ginal order  at  sessions,  the  party  hath  no  opportunity  to  relieve 
himself  by  way  of  appeal,  and  from  hence  urges  the  extreme 
necessity  of  a  strict  and  regular  summons  of  the  reputed  father, 
lest  he  happen  to  be  condemned  unheard. 

But  although  the  sessions  have  an  original  power  to  make  an  Butthescaiions 
order  of  bastardy,  they  cannot  order  the  father  to  give  security  cannot  order  the 
for  the  performance  of  that  order,  as  appears  by  the  case  of  '«P«*ed  father 
B.  V.  Fox,  1  Bott.yn.  and  R.  v.  Price,  6  T.  R.  H7.     \  Bott.  510.  fj^^^^. 

But  if  the  sessions  in  such  a  case  make  an  order  of  bastardy,  ^^^^  ofnich 
and  also  order  the  putative  father  to  give  security  for  the  perform^  order. 
ance  of  that  order,  the  court  of  king's  bench  will  quash  tlic  latter 
part  and  confirm  the  former  part  of  the  order.      R.  v.  Price, 

6  T.  R.  147.  and  R.  v.  Fox.  there  cited. 

The  power  of  Jtistices  to  make  an  order  of  filiation  and  main-      MS. 
tenance  is  first  given  by  the  18  Eliz.  c.  3.     The  power  of  sessions 
to  make  such  an  order  is  first  given  by  3  Car.  I.  c. 4.  §  15.  and 
that  act  gives  the  sessions  the  like  powers  to  those  conferred  by 
18  Eliz*  on  justices  out  of  sessions. 

Under  the  18  Eliz.  the  justices  out  of  sessions  have  no  autho- 
rity to  require  a  recognisance  unless  the  party  disobey  the  order 
of  maintenance,  and  tlierefore,  where  the  sessions  make  an  ori- 
ginal order  of  filiation  and  maintenance,  they  cannot  require  a 
recognisance  until  such  order  is  disobeyed,  in  which  case  the 
party  may  be  taken  up  and  committed,  unless  he  give  security  for 
performance  pursuant  to  18  Eliz.  c.  S.  §  2. 

The  said  bastards  being  noto  left  to  he  kept  at  the  charges  of  the 
parish  tahere  they  be  born*'}  For  at  that  time  tliey  could  have  no 
other  settlement    There  were  only  two  kinds  of  settlements  then 
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existing ;  the  one  was  by  birth,  and  the  other  where  the  person 
should  have  resided  for  the  most  part  during  the  space  of  three 
years.  So  that  till  the  child  should  be  three  years  of  age,  it 
could  possibly  have  no  other  settlement.  And  the  place  of  birth 
continues  to  be  the  settlement  of  bastard  children  still,  unless  in 
some  few  excepted  cases.  Vide  Vol.  iv.  tit.  Settlement  bv 
Birth.  ^ 

2.  Order  of  Filiation  and  Maintenance  by  Tx^o  Justices. 

Two  next  jus-  Tvoo  justices  in  or  next  unto  the  limits  tvhere  the  parish  church 
»>««•  M.]  By  the  case  of  Rex  v.  Skinn,  E.  15  Geo.  2.  1  Bolt.  47#.  it  ap- 

pears that  the  words,  "  in  or  next  unto  the  limits^*  are  only  direc- 
tory, and  that  an  order  of  maintenance  by  two  justices  not  *'  in 
or  next  unto  the  limits  where  the  parish  church  is,"  is  valid.    If 
therefore  "  two  justices  cannot  agree  in  the  order,  or  shall  make 
no  order,"  it  should  seem  that  in  the  one  case  a  justice  not  being 
"  the  next,*'  may  join  with  either  of  the  other  in  making  the  order, 
and  in  the  other  case,  recourse  might  be  had  to  two  otlicr  justices, 
being  as  near  the  limits  as  such  could  be  procured. 
Child  bom  in         ^^  '^®  child  be  bom  in  an  extra-parochial  place,  the  two  jus- 
extra-parochial    tices  h^ve  no  authority,  it  seems,  to  make  an  order  of  bastardy, 
place.  R.  V.  Bakery  1  Bott.  476. 

An  order  may  Shall  and  may  by  their  discretion.']  Here  is  no  time  limited  for 
l)e  made  at  any  their  proceeding  in  this  matter ;  so  that  the  order  may  be  made 
time  aAer  the      at  any  time  afler  the  birth  of  the  child. 

birth.  And  in  the  case  of  R.  v.  Miles,  1  Sess.  Cas.  77.     1  Batt.  ^TS. 

on  motion  to  quash  an  order  of  bastardy,  it  was  resolved  that  if 
the  father  run  away  and  return,  though  14  years  after,  yet  an 
order  to  fix  the  child  on  him  is  good ;  for  there  is  no  statute  of 
limitation  in  these  cases. 

By  the  aforesaid  statute  of  the  6  Geo.  2,  if  the  reputed  father 
be  in  prison,  and  no  order  be  made  in  six  weeks  after  the  birth 
of  the  child,  he  may  in  such  case  be  discharged  from  his  im- 
prisonment ;  but  the  order  nevertheless  made  upon  him  afterwards 
will  be  good. 
Reputed  father        Take  order.]    Herein  they  must  proceed  as  in  all  other  like 
must  be  sum-      cases,  by  giving  the  party  accused  an  opportunity  of  being  heard 
tnoncd.  in  his  defence.     In  the  case  of  R.  v.   Cotton,  1  Sess.  Cas.  179. 

1  Bott.  486.  an  information  was  moved  for  against  the  defendant, 

who  with  another  justice  made  an  order  of  bastardy  upon  one 

Fitzgerald,  without  summoning  him  to  appear  before  them  to  make 

his  defence.    Upon  appeal  to  the  sessions  he  was  acquitted,  and 

put  to  great  expenses  ;  which  it  was  insisted  was  contrary  to  natural 

justice.    By  Mr.  J.  Page  ;  no  man  in  an  office  can  be  supposed  to 

To  convict  a       be  SO  ignorant,  as  not  to  know  it  is  against  natural  justice  to  convict 

man  vithout  a    a  man  without  a  summons ;  the  examination  ought  to  be  so  made 

summons  is        ^^x  the  truth  may  appear;    and   this  must  be  by  examining 

R^^  natural    ^^^  ^jj^ .  Q^jier^igg  \i  jg  partial.     Here  was  no  taking  by  war- 

^"*  rant,  and  therefore  an  action  of  false  imprisonment  would  not  lie ; 

and  this  is  the  only  method  that  can  be  used  to  punish  the  justice. 
Mr.  J.  Probyn — The  principal  objection  about  a  summons  is  right 
in  law  and  m  reason;  possibly  an  action  on  the  case  might  be 
framed ;  there  may  possibly  have  been  only  an  error  in  judgment, 
and  it  is  hard  to  grant  an  information.  Mr.  J.  Lee-^lf  this  were 
strictly  a  conviction  against  which  no  appeal  lies^  an  information 
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ought  to  be  granted ;  but  the  matter  is  not  so  very  strong  in  the 
case  of  orders.    And  the  rule  was  discharged. 

That  a  summons  by  a  third  justice  is  sufficient,  is  decided  in  the  Summons  by  a 
case  of  R.  v.  Taylor  and  Aeale,  2  Sets.  Cos.  192.  Cos.  Temp,  third  ju«Uct  i» 
Hardvo.  1 12.  sufficient. 

And  although  it  is  indispensable  that  the  putative  father  should  The  order  will 
be  summoned  to  appear,  previously  to  an  order  being  made  upon  be  ▼■lid,  though 
him,  his  presence  during  the  mother's  examination  before  the  Jler^'bo^not* 
justices  out  of  sessions,  is  not  necessary  to  the  validity  of  such  present  at*  the 
order.     Rex  v.  Upton  Gray^  Cald.  308.     1  Bott.  482.  eiaminatioa. 

If  a  person  charged  with  a  bastard  child  is  under  any  incapa- 
city of  attending  by  illness  or  otherwise,  the  justices  may,  and 
ought  to  receive  evidence  on  his  behalf,  but  not  otherwise.  It  is 
the  practice  in  B.  R.  not  to  hear  exceptions  to  an  order  of  bas- 
tardy in  the  absence  of  the  person  charged,  except  under  such 
circumstances  as  above  mentioned.  Rex  v.  Taylor  and  Neale, 
4upra,  et  Serjeant  HilTs  MSS. 

By  charging  such  mother.'}    Rex  v.  Ellen  Taylor^  late  Bent,  Mother  marry- 
3  Burr.  1681 .     1  Bott.  479.     She   was   delivered  of  a  bastard  *"«  *^«*  ^ 
child  in  the  parish  of  Clifton.     After  which,  and  before  any  ^^Thlt^^^, 
order  made,  she  married  one  Abraham  Taylor,  of  the  parish  of  ted  for  disobeyl 
Middleton.    The  overseers  of  Clinton  applied  to  the  justices,  who  ing  it. 
made  an  order  of  filiation,  charging  her  ivith  8^.  a  week  towards 
the  relief  of  the  parish.     She  pleaded  her  utter  inability,  and  re- 
fused to  pay.     Upon  which  the  justices  committed  her  to  the 
house  of  correction.     She  was  brought  up  by  habeas  corpus,  and 
her  counsel  moved  for  her  discharge,  insisting  upon  the  illegality 
of  her  commitment ;   for  that,  being  a  married  woman^  she  was 
not  an  object  of  the  justices'  jurisdiction,  and  the  husband  wa^ 
not  summoned.  —  But  by  the  court— A  feme  covert  is  liable  to  be 
prosecuted  for  crimes  committed  by  her.    This  woman  has  dis- 
obeyed the  order  of  the  justices,  and  the  statute  prescribes  the 
punishment  here  inflicted  upon  her.     There  is  no  need  to  sum- 
mon the  husband,  in  a  criminal  prosecution  against  the  wife. 

Rex  V.  Ravenstone,  5  T.  R.  373.  1  BoH.  483.  Rex  v.  Clay 
ion,  3  East.  5S.  1  BoU.  484.  The  examination  of  a  pregnant  Mother  dying 
woman  taken  by  a  justice  under  the  statute  6  Geo.  2.  c.  31.  is  before  the  order 
evidence  sufficient  to  authorise  the  sessions  to  make  an  order  of  "  "^^* 
filiation  on  the  putative  father,  though  the  woman  be  dead. — By 
the  court — The  examination  having  been  taken  before  a  magis- 
trate in  the  course  of  a  judicial  proceeding,  under  the  6  Geo.  2.  c.  31. 
is  certainly  admissible  evidence,  like  the  depositions  taken  under 
1  &  2  P.  Sf  M.  c.13.;  and  being  admissible,  and  not  contradicted 
by  any  other  evidence,  it  seems  to  be  conclusive.  We  cannot 
indeed  compel  the  justices  at  the  sessions  to  decide  on  the  weight 
of  evidence ;  but  when  we  determine  that  this  evidence  is  ad- 
missible in  point  of  law,  and  that  the  justices  may  make  the  order 
applied  for,  though  the  woman  be  dead,  we  have  no  doubt  but 
that  they  will  also  be  of  opinion  that  this  evidence  is  conclusive 
against  the  parly  against  whom  the  application  has  been  made. 
This  was  a  case  stated  by  the  sessions  who  had  rejected  this  evi- 
dence, and  discharged  the  defendant  from  his  recognisance. 

Where  an  order  of  bastardy  stated  **  that  £.^4.  single  woman.  No  order  of 
on  the  13th  of  Sepfonber,  1810,  was  delivered  o£&  dead  born  male  fili>«ion,  Src 
bastard  child,"  Ld.  EUenborough  C.J.  said,  "all  the  provisions   <^anbemadeun. 
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less  the  chUd  be  ^°  ^^  Several  statutes  assume  the  birth  of  a  child,  which  must  of 
born  alive,  course  be  born  alive."     Grose  J.  **  No  dead  substance  is  the  ob- 

ject of  legislative  provision  in  any  of  the  acts."  Order  quashed. 
/{.'  V.  De  Brou^uem,  14>  EaH.  277. 

3.  Of  the  Right  of  the  Father  or  Mother  to  the  Custody  of 

the  Child. 

Whether  there-  With  the  payment  of  money  xjoeekly^  or  other  sustetitation.']  That 
puted  father  is,  to  the  overseers  for  the  use  of  such  child.  But  whether  the 
'vfd!*''*  ^^       overseers  shall  have  the  sole  application  of  the  money,  and  order* 

ing  of  such  child  ;  or  the  reputed  father  may  take  the  child  from 
the  parish  and  provide  for  it  himself,  hath  been  doubted,  and 
seemeth  not  yet  to  have  been  fully  settled. 

In  the  case  of  Richards  and  Samon  v.  Hodges,  2  Sound,  83. 

1  Bott.  464.  this  point  came  in  question,  but  tlie  matter  weAt  off 
on  an  error  in  the  proceeding ;  and  the  point  was  not  spoken  to 
by  the  court. 

Q.  V.  Smkh,  SeH.  and  Rem.Gi.  1  Bott.  ^97*  Order  to  pay  Is. 
a  week  till  the  child  is  eight  years  old.  It  was  objected,  tliat  it 
should  be  so  long  as  the  child  is  chargeable ;  possibly  he  may 
gain  a  settlement ;  or  a  person  may  give  him  an  estate ;  or  the 
father  may  take  him.  By  the  Court  —  This  is  only  a  remote  pos- 
sibility. As  to  the  father's  taking  him,  he  ought  to  have  done  it 
at  first ;  and  by  suffering  the  order  to  be  made,  it  shall  be  deemed 
a  refiisal  in  law ;  besides,  he  shall  not  then  be  suffered ;  he  may 
sell  him,  or  make  away  with  him,  as  too  often  happens.  In  the 
following  case,  however,  the  question  came  particularly  under 
the  consideration  of  the  court. 
The  putative  Nemland  v.  Osman,  T.  27  Geo.  2.  MS.  (B.)     1  Bati.  466.  S.  C. 

father  may  take  Debt  upon  bond  conditioned  to  indemnify  and  save  harmless  the 
his  bastard  child  parish  of  £/sff^  from  a  bastard  child.  Pfea;  that  the  defendant  had 
fnm^epamh    maintained,  supported,  and  nourished  the  said  child  to  a  certain 

him  Mmself"      ^Jf »  ^^^  ^^  ^®  ^'^Y*  ^®  ^^®  ^*^^  ^^  October  last,  and  that  then  he 

offered  to  take  the  said  child  to  maintain,  which  they  refused,  and 
that  if  the  churchwardens. or  any  of  them  have  been  damnified,  it 
is  of  their  own  wrong.  Replication  ;  that  for  three  weeks  from 
and  after  the  said  27th  day  of  October,  the  defendant  did  not  provide 
nourishment  for  the  child,  but  failed,  and  by  reason  thereof  the 
plaintiffs,  after  the  three  weeks,  expended  3«.  for  the  maintenance 
of  the  child,  and  so  were  damnified.  Demurrer  ;  and  Joinder  in 
demurrer.  The  question  of  law  is,  whether  a  putative  mfiier  may 
take  a  bastard  child  into  his  own  custody  to  maintain  it^  or 
whether  the  parish  shall  have  the  care  of  it.    And  the  caae  in 

2  Sound.  83.  was  mentioned,  wherein  the  court  held  this  to  be  a 
ffood  plea.  1  Vent.  48.  that  the  father  nrey  maintain  tlie  child 
himself.  1  Vent.  210.  that  the  justices  can  only  make  an  order 
to  maintain,  so  long  as  the  child  shall  be  chargeable.  It  was  held 
by  the  Court,  with  the  exception  of  Foster  J.  who  doubted,  that 
the  putative  father  might  take  his  child  and  maintain  it  himself, 
and  that  this  has  always  been  given  as  a  reason  why  orders  for  the 
maintenance  of  such  children  must  not  be  limited  to  any  certain 
time. 

And  in  HvUand  v.  Malkin  and  Brist&io.  In  the  C.  P.  2  Wils. 
126.  1  Bott.  488.  (which  was  on  an  action  on  a  bond  for  indemni- 
fying the  plaintiff  from  the  charges  of  a  bastard  childi  but  it  went 


off  upon  an  error  in  the  pleadingly)  the  Court  taid^  we  need  not  in 
this  case  tay,  whether  the  father  or  the  mother  hath  a  right  to 
have  the  child  while  under  seven  years  of  age.  And  bj  the  Ld. 
C.  J.  WUmoi:  I  giye  no  opinion,  whether  the  father  has  any  power 
over  the  child,  who  is  nulimsjiiiut*  Grotius  aayn  truly  the  mother 
is  the  only  certain  parent*  And  an  order  of  justices  to  remove 
the  mother  always  removes  the  child. 

Bat  in  the  case  of  R.  v.  Sapers  5  T»  R.  278.    A  child  of  three  Child  obtained 
years  of  age  being  brought  up  at  the  instance  of  its  mother,  on  an  powgirion  of  bjr 
habeas  corpus^  by  the  putative  father,  on  whom  aft  order  of  filiation  ft«udord«c^  to 
had  been  made,  and  who  had  obtained  the  possession  of  the  child  ^^l^^l^  ^ 
bj  fraud,  Ld.  Kenwm  C.  J.  said,  that  the  putative  father  had  no       ">*'*'^- 
n^t  to  the  custody  of  the  child ;  and  it  was  accordingly  restored 
to  the  mother. 

Res  V.  Hopkins  and    Wife^  7  East.  579.  8  Smith,  577.  S.  C.  Oiild  witliia 
Upon  a  motion  on  behalf  of  the  mother  of  a  bastard  for  a  habeas  ^  HS^  ofnur- 
eorpus  to  the  defendants,  to  brinff  it  before  the  court,  in  order  that  ^^  **^^  ^*^ 
her  bastard  child,  which  the  defendants  had  taken  from  her  by  ^^Ll^iw^ 
force,  might  be  restored  to  her,  it  was  said  by  Lord  EUenbarauffk  fofcemdeiS  to 
C.  J.  that  as  the  mother  had  had  the  child  in  her  ^uiet  possession  be  restored  to 
under  her  own  care  and  protection  during  the  penod  of  nurture  $  tbo  mother, 
and  had  been  first  divested  of  her  possession  by  stratagem,  and 
afterwards  by  force,  in  such  a  case,  every  thing  was  to  be  pre« 
snmed  in  her  favour.    And  he  said,  that,  without  touching  the  N.B.T1iecir. 
Question  of  guardianship,  it  was  a  proper  occasion,  by  means  of  eumtsncoi  of 
tnis  writ,  to  restore  the  child  to  the  same  ^uiet  custody  in  which  it  ^^  ^^'^^^^ 
was  before  the  transactions  happened  which  were  the  subject  of  ^^^  otnorai- 
complaint.  ^"^ 

It  appears  from  the  following  case,  that  the  mother  is  entitled  to 
the  custody  of  her  illegitimate  child  in  preference  to  the  fiither, 
though  he  may  be  better  able  to  educate  it. 

Ex  parte  Ann  Knee,  C.  P.  ISCH*.  I  N.R.  148.  This  was  an 
aMilication  for  an  habeas  corpus  to  bring  up  the  body  of  an  infiint 
illegitimate  child  in  order  to  restore  it  to  the  mother.  It  appeared 
by  the  affidavits,  that  the  child  had  been  placed  by  consent  of  the 
father  and  mother  under  the  care  of  a  nuiK ;  that  it  was  afterwards 
removed  by  the  father  to  another  wonian ;  that  the  father  then 
went  abroad,  having  entrusted  Mr.  Brandon,  a  friend,  with  the 
superintendtfice  of  the  child ;  that  Mr.  Brandon  [to  whom  the 
wnt  was  prayed  to  be  directed]  wished  to  have  the  child  placed 
with  some  person  where  the  mother  could  have  access  to  the  child* 
and  under  those  circumstances  was  willing  to  pay  for  its  mainte- 
nance, but  the  mother  insisted  upon  having  it  delivered  up  to  her. 

The  child  being  brought  up^  and  the  mother  beinff  present,  — 
Shepherd  Seij.  shewed  cause,  and  urged  that  it  would  be  for  the 
benefit  of  the  child  that  it  should  be  placed  with  some  person 
whom  the  father  might  approve,  as  the  father,  from  his  situation  of 
life,, was  better  able  to  maintain  the  child  than  the  mother.  Best 
Seij.  contr^  insisted  upon  the  right  of  the  mother  to  the  custody 
of  her  own  child,  and  referred  to  the  King  v.  De  Manneville  (a), 
and  the  King  v.  Moseley^),  and  the  King  v.  Soper.  (c)  Sir  James 
Mansfidd  C.  J.    There  is  no  affidavit  before  the  court  to  shew 

(a)  5  Esit.  SSI.    (0  5  Esftt.  SS4.  (notis.)    (c)  5  T.  R.  S78. 
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any  ground  of  apprehension  that  the  child  would  incur  any  danger 
from  being  led  with  the  mother.  It  ii  not  unlikely  indeed  that 
by  granting  this  application  we  may  be  doing  a  great  prejudice  to 
the  child,  but  still  the  mother  is  entitled  to  the  child  if  she  insists: 
\ipon  it.  The  application  in  this  case  may  have  arisen  from  pure 
affection,  and  the  mother  may  be  disposed  to  take  care  of  .the 
child,  but  it  is  not  probable  that  it  will  be  so  advantageousl}*^ 
brought  up  under  her  care  as  under  the  care  of  some  person 
whom  the  father  approves  of.  It  often  happens  that  the  mother 
insists  upon  the  custody  of  the  child,  not  so  much  out  of  regard  to 
the  child  itself,  as  with  a  view  to  make  the  father  pay  a  sum  of 
money  towards  its  maintenance  and  education.  Nevertheless  the 
mother  must  have  the  child  unless  some  ground  be  laid  by  affidavit 
to  prevent  it.  Let  the  child  be  delivered  to  the  mother.  Accord* 
ingly,  the  other  judges  (a)  being  of  the  lame  opinion,  the  child 
was  delivered  to  the  mother  in  court. 

But  in  Strangevoays  v.  Robinson  and  another,  4  Taunt.  4<98* 
which  was  an  action  of  debt  on  bond  conditioned  for  payment  of  a 
weekly  sum  for  maintenance  of  a  bastard  child,  so  long  as  it 
should  be  chargeable,  to  which  the  defendants  pleaded,  that  afler 
the  child  attained  the  age  of  seven  years  the  putative  father  o£Pered 
thenceforth  to  keep  and  maintain  the  child,  and  requested  the 
overseers  to  deliver  the  child  to  him,  (without  stating  that  the 
child  was  in  their  possession.)  Sir  </•  Mans^Jd  C.  J.  in  deliver- 
ing  the  judgment  of  the  Court,  concluded  in  the  following  worck : 
<<  I  say  nothing  upon  the  grand  point,  whether,  afler  the  child  it 
out  of  the  age  of  nurture,  any  father  whatsoever,  be  he  who  he 
may,  can  go  to  the  mother  and  claim  the  custody  of  the  child ;  upon 
that  point  the  court  gives  no  opinion."  Judgment  for  the  plaintiff. 

Such  party  so  making  dtfautt  in  not  performing  the  said  order  to 
be  committed.'}  Until  default  shall  be  made,  the  justices  hare  no 
power  to  commit,  or  to  require  sureties  for  performance  of  the 
order,  or  for  appearing  at  the  sessions.  Q.  v.  Chqffeyf  2  Ld. 
Ra^.  858.    3  SaUc.  ^.    1  Barnard.  261.    1  Batt.  487. 

4.  Of  the  Form  of  the  Order. 

L.  The  usual  Form  of  an  Order  of  Filiation  and  Main- 
'    tenance^  pursuant  to  18  EUk.  c.  S.  and  49  Geo.  3.  c.  68. 

County  of   \  ^HE  order  of  J.  P.  and  K.  P.  Esquires,  ttoo  of 
AVcstmorland.  J        his  majesty  s  justices  of  the  peace  in  and  for 
the  said  county  f  one  tohereqf  is  qfthequorumy  and  loth  residing  [in, 
or]  next  unto  the  limits  of  the  parish  church  ivithin  the  parim  of 

•^—  in  the  said  county,  made  the  — —  day  of one 

thousand  eight  hundred  and concerning  a  (fe)  male  hastard 

child  lately  bom  in,  the  parish  of  ■■  aforesaid,  of  the  body  of 

A.  M.  single  tooman. 

Whereas  it  hath  been  duly  made  to  appear  unto  us  the  said 
justices,  as  tvell  upon  the  complaint  of  the  churchwardens  and  over^ 

seers  of  the  poor  of  the  saia  parish  of —  as  upon  the  oath  of 

the  said  A.  Rt.  that  she  the  said  A.  Ml  on  the     ■  day  of 


(a)  Heath  J.,  Rooke  J.,  Cbambre  J. 
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/«i/  pasi  tvas  delivered  of  a  (fe)  male  bastard  child,  at  ■  in 

the  parish  of  ■  in  the  said  county,  and  that  the  said  bastard 

child  is  note  chargeable  to  the  said  parish  of  and  likely  so  to 

continue ;  and  further  that  A.  F.  of* in  the  said  county, 

ycomany  did  beget  the  said  bastard  child  on  the  body  of  her  the  said 
A.  M. :  And  vohereas  the  said  A.  F.  has  appeared  before  us,  in 
pursuance  of  our  summons  for  that  purpose,  but  has  not  shewn  any 
SH^ient  cause  nohy  he  the  said  A.  F.  shall  not  be  the  repuiedfyther 
of  the  said  bastard  child  [or,  And  txhereas  it  has  been  duly  proved 
to  us  upon  oath  that  the  said  A.F.  has  been  duly  summoned  to 
appear  before  us  the  said  justices,  to  the  end  that  we  might  examine 
into  the  cause  and  circumstances  of  the  premises  :  and  vohereas  the 
said  A.  F.  has  neglected  to  appear  before  us,  according  to  the  said 
summons;']  We  therefore  upon  examination  of  the  cause  and, 
circumstances  of  the  premises,  as  well  upon  the  oath  of  the  said  A.  M. 
as  othervfi.\e,  do  hereby  adjudge  him  the  said  A.  F.  to  be  the  reputed 
father  of  the  said  bastard  chud. 

Andthereupon  we  do  order^  as  tvellfor  the  better  relief  of  the  said 

parish  of as  for  the  sustentation  and  relief  of  the  said 

bastard  child,  that  the  said  A.  F.  shidl  and  do  forthwith,  upon  notice 
of  this  our  order ^  pay  or  cause  to  he  paid  to  the  said  churchwardens 

and  overseers  of  the  poor  of  the  said  parish  of or  to  some  or  one 

tifthem^  the  sum  of  — ^—  for  ana  towards  the  reasonable  charges 
and  expenses  incident  to  the  said  birth,  and  for  and  towards  the 
maintenance  of  the  said  bastard  child,  to  the  time  of  making  this 
our  order:  And  whereas  it  further  appeareth  unto  us  the  said 

justices,  as  well  upon  the  oath  of as  otherwise,  that  the  rea- 

sonable  costs  of  apprehending  and  securing  the  said  A.  F.  and  the 
costs  of  this  our  order  ofjuiation  (if  it  be  all  in  one  order),  do 

amount  together  to  the  sum  of (not  exceeding  10/.  see 

49  Geo.  3.  r.  68.  §  4.)  We  the  said  justices  do  thereupon  further 
order  that  the  said  A.F.  shall  and  do  forthwith   likewise  pay 

the  said  last-mentioned  sum  of for  t)ic  indemnifying  the  said 

parish  of  W.  against  the  said  last^mentioned  sum  of  — •  And 
we  do  also  hereby  further  order  that  the  said  A.l^,  shall  likewise 
pay  or  cause  to  be  paid  to  the  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  for  the  time  beings  or  to  one  or 

some  of  them,  the  sum  ojf weekly  and  every  week  from  this 

present  time,  for  and  towards  the  keeping,  sustentation,  and  main'* 
tenance  of  the  said  bastard  child,  for  ana  during  so  long  a  time  as 

the  said  dastard  child  shall  be  chargeable  to  the  said  vansh  of . 

And  we  do  further  order,  that  the  said  A.  M.  shall  also  pay  or  cause 
to  be  paid  to  the  said  churchwardens  and  overseers  of  the  said  parish 

of  i •  for  the  time  being,  or  to  some  or  one  of  them,  the  sum  of 

weekly  and  every  week,  so  long  as  the  said  bastard  child 

shall  be  chargeable  to  the  said  parish  of •  in  case  she  shall  not 

nurse  and  tde  care  of  the  said  child  herself*  (a)  Given  under  our 
hands  and  seals  the  aay  and  year  first  above  written. 

One  whereof  is  of  the  quorum.]  Many  orders  formerly  were 
quashed  for  want  of  setting  forth  that  one  of  the  justices  was  of 

{«)  It  is  ccmcetTed  from  compfaing  §  1  and  4.  of  the  49  G.  3.  c  68.  that 
the  UmitatioD  of  the  sum  of  1(W.  only  comprises  the  costs  of  apprehending  and 
securing,  and  of  making  the  order  of  filiation. 
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26  G.  2.  c.  27.     the  Quorum,  but  now  by  the  statute  of  26  Geo.  2.  c.  27.  no  order 

d^all  be  quashed  for  thiat  defect  only. 
The  examina-  Whereas  it  hath  been  duly  made  to  appear  unto  us*"]  R.  v.  Beard f 

tion  must  be  by  2  Sd^.  478.  1^0/^481.  The  examination  of  the  woman  must  be 
^o  justices  in  ^y  ^^^  justices,  as  well  as  the  ordering  part ;  for  the  examinatiou 
cach*oth«r!*  ^    "  *  judicial  act,  and  ought  to  be  by  both ;  and  it  is  not  enough 

that  one  should  examine,  and  make  report  to  the  other ;  but  if 
they  be  both  present,  and  one  only  examine,  it  is  well  enough,  ft>r 
it  is  in  fact  the  examination  of  both. 

So  in  the  case  of  Billings  v.  Prinn  and  Delabere,  Esqs.  2  Blae, 
Rep.  1017.  1  BotL  482.  An  action  of  trespass  and  false  imprison- 
ment was  brought  by  the  plaintiff,  for  committing  her  to  prison  for 
refusing  to  filiate  a  bastard  child.  She  was  examined  severally,  at 
separate  times  (but  in  the  same  day)  and  in  separate  places  by  the 
two  justices  the  defendants,  and  they  separately  signed  the  warrant 
of  commitment.  On  trial  at  the  assizes,  a  verdict  was  given  for 
the  plaintiff,  with  5l.  damages.  It  was  now  moved  for  a  new  trial. 
By  the  Court  —  There  is  no  use  in  appointing  two  or  more 
persons  to  exercise  judicial  powers,  unless  they  are  to  act  to- 
gether. Separate  examinations  by  different  magistrates  may  pro- 
duce different  facts.  On  which  then  is  the  adjudication  to 
proceed  ?  It  is  exceedingly  clear,  that  in  case  of  an  action  thus 
brought  to  try  the  validity  of  the  commitment,  it  cannot  be  sup- 
ported by  law. 
Whether  the  As  toeU  upon  the  complaint  of  the  churchwardens  and  overseers  of 

complaint  mutt  the  poor  of  the  said  parish^  &c.]  An  order  stated  to  be  made  upon 
be  by  the  the  application  and  complaint  of  the  overseers  of  the  poor  of  the 

^'^Ili^    township  of  H.  U.  Q.  in  the  parish  of  H.  is  sufficient  without 

^  ,         ,         stating  that  it  is  a  township  maintaining  its  own  poor.    Rex  v. 
Order  made  on»x„i*-j       tt  /-i       a       ^  n/r  0  o   ••■•/?  *^ 

appUcation  of     Harttngton-  Upper^  Quarter,  4fM.SfS.  559. 

oveneersof  a         It  had  been  said  that  an  order  made  without  the  complaint  of 

township  valid,    the  parish  officers,  is  not  good.    Blackerbyy  44. 

But  in  the  case  of  Rex  v.  BuckaU,  1  Barnard.  9lS\.  1  Bott. 
482.  where  it  was  objected,  that  the  order  did  not  appear  to  be 
made  upon  complaint  of  the  parish,  it  was  answered,  that  the 
statute  (18'^.  c.S.)  does  not  require  that  the  parish  should  com- 
plain, but  gives  the  justices  power  to  make  such  order  on  the 
complaint  of  any  other.  And  the  order,  as  to  that  part,  was 
confirmed. 

But  with  respect  to  any  alteration  in  this  particular  by  the 
6  Geo.  2.  c.  SI.  one  of  the  purposes,  it  seems,  for  which  the  statute 
was  made,  was  to  restram  tne  justices  from  proceeding  on  the 
application  of  every  lewd  woman  pretending  to  be  with  child,  &c. 
tnl  complaint  by  the  churchwardens,  &c.  Rex  v.  Fox,  1  BoU. 
47S.  cited  by  Lord  Kenyonfrom  his  ovm  MS.    6  T.R.  148—151. 

Rex  y.  Martyr  and  Fulham,  IS  East.  55.  This  came  on 
upon  a  rule  calling  upon  the  defendants,  justices  of  the  peace 
for  the  county  of  Surrey,  to  shew  cause  why  a  manaattios 
should  not  issue  to  them  to  take  the  examination  of  Martha 
Bamett,  a  pauper  of  the  parish  of  Dunsfclld,  in  that  county, 
touching  the  reputed  father  of  a  bastard  child  of  which  she  was 
pregnant ;  and  also  commanding  them  to  issue  their  summons 
directed  to  W.  Foster  of  the  same  parish,  to  compel  his  appearance 
before  them,  to  answer  for  having  disobeyed  an  order  orbastardr 
^  made  against  him.    The  application  was  founded  upon  the  oft- 
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davit  of  JF*.  Sadler^  stating,  that  in  1787  DufufM  and  other 

parishes  united  to  adopt  the  provisions  of  the  stat.  22  Geo.  S.  c.  83. 

for  the  better  relief  and  employment  of  the  poor;  and  that,  under 

that  act,  he  was  duly  appointed  guardian  of  the  poor  for  Dnnsfold; 

that  at  a  meeting  or  justices  on  the  16th  of  June  last,  he,   as  A  guardum  aji- 

such  guardian,  attended  with  Martha  Barneit  to  filiate  the  bastard  pointed  under 

child  of  which  she  was  then  pregnant,  and  informed  the  defendants  ^^  ^*  ^*  ^  ^- 

then  present,   that  he  had  agreed  with  the  parish  of  Dunsfold  to  ""T."^*  ** 

continue  in  the  office  of  guardian  for  the  year  ensuing,  and  in  that 

diaracter  reauired  them  to  take  her  exammation ;  but  they  refused 

to  take  cognizance  of  the  measure :  that  he  also  appliea  to  them 

at  the  same  time  as  such  guardian  for  a  summons  against  W.  Foster ^ 

to  appear  before  them  for  neglecting  to  obey  an  order  of  bastardy, 

which  they  also  refused  to  issue. 

The  defendants  in  answer  stated,  that  considering  Sadler  not  to 
have  been  legally  continued  or  appointed  guardian  of  the  poor  at 
the  time,  and  that  they  could  not  regularly  investigate  any  com- 
plaint of  the  kind  not  preferred  by  a  regular  parish  officer,  they 
refused  to  take  the  examination  oi^  Martha  Bamett  for  filiating  her 
bastard,  or  to  issue  the  summons  to  Foster  for  disobeying  the 
order  of  bastardy. 

Against  the  rule  it  was  contended,  that  by  6  Geo.  2.  c.  31.  $  1. 
such  applications  must  be  made  ''  by  the  overseers  of  the  poor^ 
StcS*  in  whose  place,  in  that  behalf,  Uie  guardian  is  appointed  by 
the  22  Geo.  3.  c.  83.  and  33  Geo.  3.  c.  35.,  as  was  expressly  de- 
cided in  Rex  v.  Nottingham  (£.  10  Geo.  2.  1  Const' s  Bott.  tit. 
Bastards,  §  5.  482.),  and  by  Foster  J.  in  Eex  v.  Fox  (cited  by 
Ld.  Kenifon  from  his  own  MS.   6  T.  R.  148—151.) 

Per  Cur.  The  distinction  was  not  taken  in  those  cases,  between 
the  complainl  of  an  officer  de  Jacto^  and  of  one  de  jure ;  and  if  • 
Sadler  the  guardian  defacto,  acting  for  the  parish  in  that  cha- 
racter, could  not  make  the  complaint,  there  was  no  other  officer 
who  could  have  made  it 

Then  it  was  further  urged  that  it  had  been  held  in  other  cases, 
that  the  acts  of  a  parish  officer  not  duly  appointed  were  invalid : 
that  in  Rex  v.  Clijton  (2  East.  175.)  Lawrence  J.  considered  that 
the  conclusion  to  be  drawn  from  what  Lord  Kenvon  had  said  in  Rex 
V.  Wymondham  (6  T.  R.  552.)  was,  that  if  it  haa  appeared  that  the 
officers  who  signed  the  certificate  were  not  a  majority  of  the  whole 
number  of  officers  de  jure^  it  would  have  been  bad.  [They  then 
undertook  to  shew  that  Sadler  was  not  a  legally  constituted 
guardian;  but  this  the  court  thought  unnecessary.] 

As  to  the  summons  they  contended  that  the  49  Geo.  3.  c.  68.  {  3. 
was  mandatory  on  the  justice  to  issue  his  warrant  to  apprehend  in 
the  first  instance,  and  not  a  summons  only,  which  was  applied  for 
in  this  case.  The  court  did  not  hear  counsel  on  the  other  side : 
but,  by  Lord  EUenborough  C.  J.  the  person  making  the  application 
to  the  magistrates  being  guardian  of  the  poor  of  Dunsfold  de  facto 
acting  in  that  character,  and  recognisea  as  such  by  the  parish, 
and  no  objection  being  made  by  the  general  overseers  of  the  poor 
to  this  person  making  the  complaint  to  the  magistrates  as  against 
one  who  usurped  their  authority,  we  do  not  think  that  the 
magistrates  could  enter  upon  such  an  occasion  into  the  objection 
that  he  was  not  dnlv  appomted  guardian.  As  to  the  cases  referred 
to  touching  Certincatesi    requiring  them  to  be  signed  by  the 
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Officers  dejure.  full  number  of  officers  dc  jure  competent  to  bind  the  parish,  they 

are  very  different.  WTiere  the  parish  is  to  be  bound  thereafter 
by  the  acts  of  its  officers,  it  must  be  shewn  that  they  had  n  com- 
petent authority  ;  but  here  Sadler  did  no  act  assuming  to  bind  the 
parish,  but  only  applied  to  the  magistrates  to  take  the  examination 
of  the  woman,  and  put  the  measure  in  a  course  of  inquiry.  Then 
as  to  the  objection  upon  the  late  act,  it  is  tlie  general  duty  of 
magistrates  in  cases  of  this  sort,  where  the  complaint  is  merely  for 
non-payment  of  money,  to  issue  a  summons  in  the  first  instance, 
before  they  grant  a  warrant  of  apprehension,  and  it  requires  very 
strong  words  to  take  away  the  necessity  of  the  summons.  I 
remember  a  case  some  years  ago,  where,  though  the  words  of  an 
act  authorising  the  magistrate  to  issue  his  warrant  for  a  purpose  of 
this  kind  were  very  general,  yet  the  court  held  it  to  be  the  duty  of 
the  magistrate  to  issue  his  summons  in  the  first  instance.  And  I 
cannot  think  that  the  words  here  used  arc  sufficiently  strong  to 
take  away  the  power  of  issuing  his  summons.  Bat/let/  J.  The  use 
of  the  summons  is  to  give  the  party  an  opportunity  of  shewing, 
if  he  can,  that  he  has  paid  the  money  and  obeyed  tfie  order,  and 
so  to  shew  that  there  is  no  ground  for  the  complaint  to  authorise 
his  apprehension.     Per  Curiam,     Rule  absolute. 

As  upon  the  oath  of  the  said  A.  M.]  It  seemeth  that  the  mother 
may  be  examined  upon  oath,  concerning  the  reputed  father,  and  of 
the  time  and  other  circumstances ;  for  that  in  this  case  the  matter 
and  the  trial  thereof  dependeth  chiefly  upon  the  examination  and 
testimony  of  the  mother.     Dalt.  c.  1 1. 

Was  delivered  of  a  (fe)  male  bastard  child.']  Hexv,  EngJandy 
1  Stra,  503.  1  Dott,  497.  An  order  was  quaslied,  because  neither 
the  sex  of  the  bastard,  nor  the  name  of  it  was  mentioned ;  only,  a 
certain  bastard  child  born  of  the  body  of  such  a  woman. 

At in  the  said  parish  of .]     Q.  v.  Cash,  Sett.  Sf 

Rem.  59.  The  order  did  not  set  forth  that  the  child  was  born  in 
the  parish ;  and  by  the  statute  the  justices  cannot  make  an  order 
to  compel  a  man  to  contribute  towards  the  maintenance  of  a  bas- 
tard child,  but  in  case  of  that  parish  where  the  child  was  born  ; 
and  it  was  quashed  for  this  reason. 

Hex  V.  Butcher,  1  Str.  437.  1  J5o//.499.  Exception  was  taken 
to  an  order  of  bastardy,  that  it  did  not  appear  that'the  child  wa» 
born  in  the  parish  to  which  the  relief  is  ordered ;  for  it  was, 
JVe  tivo  justices  of  the  borough  of  Lime  Regis,  residing  mthin 
the  limits  inhere  the  parish  church  is,  tvithin  tvhich  parish  the  child 
tvas  born which  is  only  an  averment,  that  the  justices  re- 
sided in  that  parish  where  the  child  was  bom,  but  that  might  not 
be  the  same  parish  ordered  to  be  relieved.  And  for  this  fault  the 
order  was  quashed. 

Bex  V.  Childers,  1  Barnard.  326.  On  a  rule  to  shew  cause  why  an 
order  of  two  justices  for  relief  of  a  bastard  child,  and  an  order  of 
sessions  confirming  the  same,  should  not  be  quashed,  it  wasobjected> 
that  it  was  not  directly  adjudged  that  the  child  was  born  in  the 
parish  of  Staplehursty  and  yet  the  order  requires  the  defendant  to 
pay  the  sura  of  45^.  to  the  churchwardens  of  that  parish  to 
reimburse  them.  It  was  answered  that  it  doth  sufficiently  appear 
in  the  order,  that  t^ic  child  was  born  there ;  for  it  adjudges  that  the 
defendant  should  pay  this  sum  for  the  charges  the  parish  of 
Staplchurst  were  at  upon  account  of  thfc  woman's  lying-in  there. 
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But  the  Court  said,  that  they  do  not  allow  of  inferences  to 
give  the  justices  jurisdiction ;  and  accordingly  quashed  both  the 
orders. 

Rex  V.  GreaveSy  Nels.  Bast.  The  parish  where  the  cliiFd  is  born 
is  only  to  be  indemnified:  and  if  the  bastard  has  acquired  a  settle- 
ment elsewhere,  the  father  is  then  discharged. 

And  in  Rex  y.  Sianletf,  Cold.  172.  1  Boti.  50^.  It  appearing 
that  there  was  no  adjudication,  that  the  child  was  bom  in  the 
parish  charged  with  its  maintenance,  nothing  more  being  stated 
than  that  it  was  eharveable  to  the  parish ^  and  likely  so  to  continue* 
By  the  Court — Order  quashed. 

Char^able  to  the  said  parish.']  Order  to  provide  for  a  bastard  Chargciible. 
chiid :    Exception  was  taken,  that  the  order  doth  not  set  forth,  Comb.  39. 
that  he  is  cnargeable  to  the  parish,  or  likely  to  be  so.    And 
quashed  by  the  Court.     Comb.  39. 

But  in  Rex  y.  Matthews,  2  Salk.  iTIS.  1  BoU.  496.  Exception 
was  taken  that  the  order  doth  not  set  forth  that  the  child  is  likely 
to  become  chargeable.  But  this  exception  was  over-ruled ;  for 
that  it  is  self-evident  that  every  bastara  child  is  likely  to  become 
chargeable. 

So  also  in  a  recent  case,  an  order  of  filiation  upon  the  putative 
lather  of  a  bastard  child,  stating  that  the  child  <*  is  likely  to  be- 
come chargeable,"  was  held  sufficient,  without  shewing  that  it 
was  actually  chargeable.  Rex  v.  Hariington'Upper^Quarterf 
4M.  4-5.  559. 

Andjurthery  thai  A.  F.  of  » —  in  the  iaid  county^  yeoman.  Husband  beiog 

did  beget  the  said  bastard  child."]     Rex  v.  Broume,   2  Stra.Sll.  abMnt, proof  of 
Upon  an  order  of  bastardy  it  was  stated,  that  the  husband  had  carnal  know. 
been  absent  six  years,  and  that  during  his  absence  the  defendant  ^^*  °^  *"^" 
had  carnal  knowledge  of  the  wife,  and  therefore  they  adjudge  him    "^^ 
to  be  the  putative  father.    But  by  the  Court  —  This  order  must 
be  quashed ;  for  his  lying  with  her  is  not  a  sufficient  reason  to  in- 
fer him  the  father  of  this  child ;  and  though  the  justices  need  not 
shew  the  grounds  upon  which  they  go,  yet  if  they  do,  and  they 
be  not  sufficient,  their  order  will  be  bad. 

And  vohereas  the  iaid  A.  F.  hath  appeared  before  us.]     In  the  WbeUier  the 
case  of  Rex  v.  Upton  Gray,  Cald.  808.     1  Bott.  482.    It  was  mother  need  be 
determined,  that  it  is  not  necessary  to  the  validity  of  an  order  of  """^JJ^^  JJl 
filiation  that  the  putative  father  should  be  present  at  the  examina-  ^I^^^fatfaer. 
tion  of  the  woman  before  the  two  justices. 

Do  hereby  adjudge.]    Q.  v.  Weston,  2  Ld.  Rai/m.  1197.   1  Salk.  There  mutt  be 
122.     The  great  objection  which  stuck  long  with  the  Court  was,  an  ezprenad- 
that  it  was  said  in  the  order,  we  the  said  justices  doth  adjudge^  judication. 
instead  of  do  adjudge ;  and  after  the  case  had  depended  two 
terms,  and  been  several  times  stirred,  the  Court  for  that  excep- 
tion, the  last  day  of  the  term,  quashed  the  order. 

And .  afterwards,  the  same  justices  made  another  order  with 
the  very  same  fault  in  it,  viz.  doth  adjudge ;  and  upon  a  certiorari, 
that  was  quashed.    2  Ld.  Raym.  11 98. 

Adjudge  the  said  A.  F.  to  be  the  reputed  fatJier.]  Rex  v.  Per* 
kassej  2  Sid*  S6S.  An  order  was  quashed,  because  there  was  no 
adjudication,  tliat  the  person  against  whom  the  complaint  was 
made,  was  the  reputed  father. 

So  in  Rex  v.  Pitts,  Dougl.  661.  Tlie  court  of  B.  R.  quashed 
an  order  of  bastardy  which  only  stated  '*  whereas  it  hath  ap- 
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peared  to  ub/'  &c.  without  an  express  adjudication  that  the  per- 
son charged  was  the  putative  father. 

Rex  V.  Jenkins,  2  Sess.  C.  161.  2  Sir.  1050-  1  Bott.  474. 
Motion  to  quash  an  order  <^  two  justices,  whereby  they  ad- 
judge, that  such  a  person  is  not  the  putative  father  of  a  bas- 
tard child,  and  therefore  they  discharge  him ;  and  the  rather^ 
because  in  such  a  case  the  parish  cannot  appeal,  because  an  ap- 
peal is  only  when  the  party  refuses  to  give  security  to  come  to 
sessions.  And  by  the  whole  Court,  the  two  justices  have  no  such 
authority  ;  for  their  whole  power  depends  on  the  statute  of 
18  Eliz,,  and  that  is  only  to  take  order  for  punishment  of  the 
parties,  and  for  relief  of  the  parish,  and  this  order  is  for  neither 
the  one  nor  the  other. 

The  sum  of  ■  ■  for  and  t&wetrds  the  reasonable  charges  and 
expenses  incident  to  the  birth,  and  for  and  towards  the  maintenance 
qf  the  said  bastard  child,  to  the  time  of  making  this  our  order*'\ 
Q.  V.  Odam,  1  Salk.  124.  iBott.  497.  Order  for  maintenance 
of  a  bastard  child  was  excepted  to,  because  the  defendant  ia 
upon  sight  of  the  order  to  pay  9/.  in  gross ;  and  after  that,  so 
much  weekly.  And  it  was  held  good :  for  by  the  statute  the  jus- 
tices are  to  take  order  for  relief  of  the  parish,  and  keeping  of  the 
child,  by  payment  of  money  weekly,  or  other  sustentation :  and 
this  may  be  only  indemnifying  the  parish  for  money  laid  out 
before  the  reputed  father  was  found* 

If  an  order  directs  a  sum  to  be  paid  towards  the  lying-in  and 
maintenance,  it  seems  to  be  enough,  without  stating  &at  the 
sum  was  expended  by  the  overseers.  Rex  v.  Hartington*  Uppers 
Quarter,  4  M.  4r  5.  559. 

During  so  long  time  as  the  said  bastard  child  shall  be  charge^ 
able.2  J^  V-  Barebakevr  1  Salk.  121.  2  Salk.  478.  1  Bott.  495. 
An  order  to  pay  so  much  money  by  tlie  week,  till  the  child  shaJl 
be  fourteen  years  of  age,  was  adjudged  to  be  bad ;  for  the  jus- 
tices  have  no  power  but  to  indemnify  the  parish ;  and  that  is  only 
to  oblige  him  to  maintain  the  child  as  long  as  it  is  or  may  be 
chargeable. 

An  order  that  the  putative  father  should  pay  so  much  a  week, 
until  it  should  be  able  to  get  its  living  by  working,  was  quashed ; 
it  should  have  been  for  so  long  time  as  the  child  was  cliarge- 
able  to  the  parish.     1  Vent.  210. 

But  in  the  case  of  Rex  y.  Street,  2  Str.  788.  1  Bott.  498.  An 
order  of  bastardy  was  made  to  pay  so  much  weekly  till  the  child 
was  nine  years  old,  if  it  should  so  long  live.  And  by  the  Court 
*—  It  is  a  good  order,  for  we  cannot  intend  it  able  to  provide  for 
itself  sooner. 

So  in  the  case  of  Rex  y.  BuckaU,  1  Barnard*  261.  Exception 
was  taken  tliat  tlie  order  appointed  the  sum  of  2s*  to  be  paid 
weekly  till  the  child  should  come  to  the  age  of  twdve  years, 
without  saying,  if  the  child  shall  be  so  long  charseable  to  the 
parish.  It  was  answered,  that  indeed  the  old  au&orities  lav  it 
down  in  general  that  orders  of  bastardy,  as  well  as  other  orders 
relating  to  the  poor,  must  be  under  the  limitation  mentioned ;  but 
the  latter  authorities  have  been,  that  orders  of  bastardy  need  not; 
and  this,  it  was  said,  is  founded  upon  good  reason ;  for  there 
4»nnot  i>e  any  reasonable  intendment,  that  bastards,  who  have  no 
kindred,  will  hove  provision  from  any  body,  till  such  an  age  as  is 
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mentioned  in  the  order.    And  of  that  opinion  was  the  courtf  and 
confirmed  the  order  as  to  that  point. 

But  it  is  best  in  this  and  all  such  like  cases  to  hold  to  the 
statute ;  and  the  statute  here  only  gives  power  to  the  justices 
to  take  order  for  the  reUef  of  the  pansh  where  the  child  shall  be 
bom. 

In  Broiom*s  case^  Comb.  448.  it  was  saMy  the  justices  cannot  The  order  must 
order  a  sum  for  putting  out  the  child  an  apprentice.  **  ^^  mjinte- 

But  in  the  aforesaid  case  of  Rex  v.  BuckaU,  1  Barnard.  261.  "»«*>n*y- 
Where  it  was  objected^  that  the  order  was  for  the  reputed  father 
to  paj  4/.  to  the  overseers  for  binding  the  child  out  apprentice, 
when  it  should  come  to  the  age  of  12  years,  and  did  not  say,  if 
the  child  shall  want  it ;  so  that  though  the  child  should  be  pro- 
vided for  in  any  other  way,  the  sum  must  be  still  paid  to  the  over* 
seers.  The  objection  was  overruled  by  the  court ;  and  the  order, 
as  to  that,  held  good. 

But  it  seemeUi  not  necessary  to  encumber  the  order  there- 
with ;  for  it  may  be  the  same  thing  if  the  parish  bind  him  out, 
and  pay  the  money ;  for  until  such  sum  shall  be  run  off  by  the 
weekly  payments,  so  long  the  child  continues  chargeable. 

The  justices  have  authority  to  commit  a  soldier  in  actual  service  Soldier  disobej- 
for  disobeying  an  order  of  bastardy ;   for  he  is  not  protected  ing  an  order 
against  such   commitment  by  the  mutiny  act.     Rex  v.  Archer^  may  be  com- 
2  T.  R.   270.       1  BM.  480.      Et  vide  Rex   v.  Bcnen,    ante,  """**• 
p.  243.  244. 

V-  Appeal  against  the  Order. 

By  the  aforesaid  statute  of  the  18  Elix.  c.  3.  the  mother  or 
reputed  father  refusing  to  perform  the  order  of  the  two  justices^ 
shall  be  committed,  unless  they  shall  put  in  sufficient  surety  to 
perform  the  said  order,  *<  or  else  personally  to  appear  at  the  next 
general  sessions  of  the  peace,  to  be  holden  in  that  county  where 
-such  order  shall  be  taken;  and  also  to  abide  such  order,  as  the 
said  justices  of  the  peace,  or  the  more  part  of  them,  then  and 
there  shall  take  in  that  behalf  (if  they  then  and  there  shall  take 
any) ;  and  that  if,  at  the  said  sessions,  the  said  justices  shall  take 
no  other  order,  then  to  abide  and  perform  the  order  before  made, 
as  is  above  said." 

And  by  stat.  49  Geo.  3.  c.  68.  §  5.  it  is  enacted,  "  That  any  AllowinganAp- 
person  or  persons,  who  shall  think  himself,  herself  or  themselves  pealtothequ^r. 
aggrieved  by  any  order  made  by  such  justices  as  aforesaid  under  ter  sewions,  on 
the  provisions  of  this  act,  and  not  originating  in  the  quarter  K'^S  ^^* 
Mona,  may  appeal  to  the  next  general  quarter  sessions  of  the  Hho  kIm^ 
e  to  be  holden  for  the  cojinty  where  such  order  shall  be  mMtm^!^ 
ij  on  giving  notice  to  such  justices  or  to  one  of  them,  and 
also  to  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  on  whose  behalf  such  order  shall  have  been  made,  or  to 
one  of  them,  ten  clear  days  before  such  general  quarter  sessions 
of  the  peace  at  which  such  appeal  shall  be  made,  of  his,  her  or 
their  intention  of  bringing  such  appeal,  and  of  the  cause  and 
matter  thereof,  and  entering  into  a  recognizance  within  three 
days  after  soch  notice  before  some  justice  of  the  peace  for  such 
cottDtV)  with  sufficient  surety  conditioned  to  try  such  appeal, 
and  abide  the  judgment  and  order  of,  and  pay  such  costs  as  shall 
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§v. 


Xo  appeal 
iivithout  notice, 
and  entering 
into  recogni- 
zance,  thiill  be 
heard. 

Defendant  per- 
sonally to  ap- 
pear upon  a 
motion  made  to 
quash  the  order. 


In  B.  T.  Lufie, 
ante,  the  defend- 
ant's personal 
attendance  was 
by  mutual  con- 
sent, waved. 

What  shall  be 
deemed  the  next 
sesfions. 


Order  either 
ouaabed  or  con- 
nrmed  upon  the 
merits  is  con- 
dusiTe. 


But  not  if 
quashed  for 
wantof  fonn. 


be  awarded  by  the  justices  at  such  quarter  sesDions,  which  said 
justices  at  their  said  sessions,  upon  proof  of  such  notice  being 
given,  and  of  entering  into  such  recognizance  as  aforesaid,  shall 
and  they  are  hereby  required  to  proceed  in,  hear,  and  determine 
the  causes  and  matters  of  all  such  appeals,  and  shall  ^ve  such 
relief  and  costs  to  the  parties  appealing  or  appealed  against 
as  they  in  their  discretion  shall  judge  proper;  and  such  judg- 
ments and  orders  therein  made  shall  be  nnal,  binding  and  con- 
clusive to  all  parties  concerned,  and  to  all  intents  and  purposes 
whatsoever." 

And  by  §  1.  it  is  enacted,  <'  That  no  appeal  in  any  case  re- 
lating to  bastardy  shall  be  brought,  received,  or  heard  at  the 
said  quarter  sessions,  unless  such  notice  shall  have  been  given, 
and  such  recognizance  shall  have  been  entered  into  in  manner 
aforesaid,  according  to  the  provisions  of  this  act." 

Personally  to  appear.']  Rex  v.  Mattheuos^  2  Salk,  475.  1  Boitm 
496.  It  was  moved  to  quash  an  order  for  maintaining  a  bastard 
child.  It  was  answered,  that  no  order  relating  to  a  bastard  child 
can  be  quashed,  unless  the  reputed  father  be  present  in  couit« 
Unto  which  the  court  assented.  But  it  appearing  to  be  a  hard 
case,  a  rule  was  made  to  shew  cause.  On  shewing  cause,  it  was 
quashed ;  but  the  court  would  not  quash  it  till  the  reputed  father 
came  into  court. 

Rex  v.  Gibson^  1  Black.  Rep.  198.  1  Bott,  511.  It  was  moved 
to  quash  an  order  of  bastardy ;  which,  being  indefensible,  was 
accordingly  done ;  the  defendant  entering  into  recognizance  to 
abide  the  order  of  the  sessions  below ;  which  was  the  reason  (the 
court  said)  why  a  personal  appearance  of  the  defendant  was  in 
these  cases  always  required. 

To  the  next  general  quarter  sessions."]  That  is  to  say,  the  next 
general  quarter  sessions  after  notice  of  such  order.    3  Keb.  551 . 

For  the  county  'where  such  order  shall  he  made.]  Rex  ▼.  Coy^on^ 
1  Sid.  149.  1  BoU.  504.  Resolved,  that  this  shall  be  intended 
of  the  next  sessions  of  that  part  of  the  county  where  it  was  made, 
and  not  at  the  next  sessions  in  any  county  at  large ;  for  that  would 
be  mischievous  in  many  counties,  where  there  are  several  sessions 
in  distinct  parts  of  the  county. 

To  try  such  appeal  and  abide  the  judgment  and  order,  Sfc]  Rex 
V.  Tenant,  2  Ld.  Raym.  1423,  4.  2  Stra.  716.  \  Bott.  511. 
The  order  of  two  justices  being  quashed  upon  the  merits  by  the 
sessions  on  appeal,  the  defendant  is  thereby  legally  acquitted,  and 
cannot  be  drawn  in  question  again  for  the  same  fact. 

If  the  two  next  justices  make  an  order,  and  the  party  appeal 
to  the  next  jsessions,  and  they  alter  or  discharge  (upon  the  merits )» 
or  confirm  that  order ;  no  ouier  sessions  can  order  any  thing  con- 
trary thereto,  for  the  order  upon  the  appeal  is  final.  Pridgeon^s 
case.     Cro.  Car.  350.    Bulst,  255.     1  Bott.  506. 

For  a  second  sessions  cannot  vacate  an  order  made  by  two  jus- 
tices and  confirmed  by  a  former  sessions.  Rex  v.  Arundely  1  Sess^ 
Cos.  234.     1  Bott.  509. 

But  if  the  order  be  quashed  for  want  ofjbrmy  it  is  as  no  order 
at  all ;  and  therefore  the  justices  may  proceed  ile  no^o.  Or  the 
sessions  may,  under  the  statute  5  Geo.  2.  c.  19.  amend  the  order 
in  point  of  form,  and  then  proceed  on  the  merits. 
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Bex  V,  Knill^  12  East.  50.  Upon  appeal  against  an  order 
of  bastardj,  it  is  incumbent  upon  the  respondents  to  begin  to 
support  the  order,  whatever  may  be  the  practice  of  the  court  in 
that  respect. 

VI.  Punishment  of  the  Mother  and  reputed  Father. 

By  the  18  Et»  c.  3.  Concerning  bastards  being  left  to  be  kept 
at  ike  charges  of  the  parish  where  horn,  to  the  great  burden  thereof, 
and  to  the  evil  example  and  encouragement  of  lewd  life,  it  is  enacted 
that  the  two  next  justices  shall  take,  order  therein,  as  well  for  the 
punishment  of  the  mother  and  reputed  father,  as  for  the  relief  of 
the  parish. 

By  Stat.  50  Geo,  3^  c.  51.  $  1.    the  stat.  7  «/.  c.  4.  §  7.   (for  50  G.  3.  c.  su 
punishing  lewd  women  who  have  bastards)  is  repealed,  and  by  §  2, 
it  is  enacted,   **  That  from  and  after  the  passing  of  this  act,  in  Punisbmeot. 
cases  when  a  woman  shall  have  a  bastard  child  which  may  be 
chargeable  to  the  parish,  it  shall  be  lawful  for  any  two  justices  of 
the  peace  before  whom  such  woman  shall  be  brought,  and  they 
«hall  or  may,  at  their  discretion,  commit  such  woman   to  the  Not  exceeding 
house  of  correction  for  the  district  or  place,  and  there  to  be  set  twelve  calendar 
on  work  for  any  time  not  exceeding  twelve  calendar  months  nor  J"**"**?  "^^^li?* 
less  than  six  weeks."  an  six  w 

And  by  §  3.  ^'  it  shall  be  lawful  for  any  two  justices  of  the  Justices  mtj 
peace,  at  any  petty  session  for  the  division  wherein  the  parish  to  "***«**•  «>"- 
which  such  bastard  child  may  be  chargeable  is  situate,  upon  their  ^i^^JJ^ 
own  knowledge  or  a  certificate  duly  authenticated,    trom  the        '^^^b^' 
keeper  of  such  house  of  correction  in  which  such  woman  shall 
have  been  confined  for  any  space  not  less  than  six  weeks,  of  the 
good  behaviour  of  such  woman  during  such  her  confinement,  and 
of  the  reasonable  expectation  of  her  reformation,  by  warrant 
under  their  hands  and  seals,  to  order  such  woman  to  be  imme* 
diately  (or  at  the  time  to  be  appointed  in  such  warrant)'  dis- 
charged and  released  from  further  confinement." 

f  4.  Provides  ^'  that  nothing  in  this  act  contained  shall  extend,  No  woman  to 
or  be  construed  to  extend  to  authorise  any  justices  of  tfie  peace  he  committed 
to  commit  any  such  woman  to  the  house  of  correction,  until  she  ?ir*^5r''*^° 
shall  have  been  delivered  for  the  space  of  one  calendar  month."       i^nST^  ^°* 

Bastard  child  which  may  be  chargeable.']  If  the  mother  will  dis«  nunj  '      . . 
charge  the  parish  of  .keeping  tlie  bastard,  it  appears  questionable  chargeable, 
whether  she  can  be  legally  committed,  either  under  the  18  Bliz. 
or  50  Geo.  3.  c.  51.     Vide  4  Black.  Com.  ^. 

Lawful  for  any  two  justices."]    The    apparent   restriction  of  Commitment 
18  Eliz.  to  the  two  next  justices  is  removed.  hy  "y  two  ju»- 

To  commit  such  woman.]    It  seemeth  neither  reasonable  nor  ^^ 
legal  to  commit  the  child  with  the  mother.    It  ought  to  be  left  to  ^JJJ|J^  ^ 
her  own  option,  particularly  if  the  child  suckleth,  which  is  most  ^nmutti  with 
frequently  the  case,  to  take  it  with  her,  or  leave  it.     If  left  it  the  mother. 
nmst  be  supported  by  the  parish  in  which  it  is  legally  settled, 
which  is  ordmarily  that  from  which  the  mother  is  committed. 
Dalt.  c.  11.  p.  34. 

VII,  Mothe)'  orrejmted  FatJier  running  away. 

"Whereas  the  putative  fathers  and  lewd  mothers  of  bastard  u&uc.  2. 
children  run  away  out  of  the  parish,  and  sometimes  out  of  the  &  12.  $  19. 
county,  and  leave  the  bastard  children  upon  the  charge  of  the  "^^^  property 
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may  be  seized  parish  where  they  are  born,  although  such  putative  father  and  mother 
and  sold.  hsL^e  estates  sufficient  to  discharge  such  parish ;  it  shall  and  may 

be  lawful  for  the  churchwardens  and  overseers  of  the  poor  of  such 
parish  where  any  bastard  child  shall  be  born,  to  take  and  seize  so 
much  of  the  goods  and  chattels,  and  receive  so  much  of  the  an* 
nual  rents  or  profits  of  the  lands  of  such  putative  fatlier  or  lewd 
mother,  as  shall  be  ordered  by  any  two  justices  of  peace  for 
or  towards  the  discharge  of  the  parish,  to  be  confirmed  at  the 
sessions,  for  the  bringing  up  and  providing  for  such  bastard  child ; 
and  thereupon  it  shall  be  lawful  for  the  sessions  to  make  an  order 
for  the  churchwardens  or  overseers  of  the  poor  of  such  parish,  to 
dispose  of  the  goods  by  sale  or  otherwise,  or  so  much  of  them 
for  the  purposes  aforesaid,  as  the  Court  shall  think  fit,  and  to  re- 
ceive the  rents  and  profits,  or  so  much  of  them  as  shall  be  so 
ordered  by  the  sessions  as  aforesaid,  of  his  or  her  lands/* 

Q.  V.  Chajeuy  2  Ld.  Raym.  858.  S  Salk.  66.  1  BotL  472. 
Order  to  the  churchwardens  and  overseers  to  seize  of  the  puta- 
tive father's  goods  what  they  should  judee  proper  for  securing  of 
the  parish,  quashed :  for  that  it  should  be,  what  the  justices  think 
proper^  and  not  what  the  churchwardens  and  overseers  think 
proper. 
See  also,  title  IPoor,  vol.  iv.  §  Relief* 

VIII.  Murdering  a  bastard  Child. 

By  21 «/.  c.  27*  concealment  of  the  death  of  a  bastard  child 
was  made  an  undeniable  evidence  of  murder  in  the  mother,  ex- 
cept she  could  prove  by  one  witness  at  least  that  it  was  born 
dead. 
4  Black.  Com.        But  this  law,  which  was  accounted  to  savour  strongly  of  seve- 
198.  rity,  and  always  construed  most  favourably  for  the  unfortunate 

1  Rum.  618.  object  of  accusation,  is  repealed,  together  with  an  Irish  act  upon 
43  6. 3.  c.  58.  the  same  subject,  by  stat.  43  Geo.  S.  c.  5S.  (called  Lord  Euen* 
%  9.  borough* s  acl,)  which  enacts,  '<  that  the  trials  in  Eneland  and 

Women  charged  Jreland  respectively,  of  women  charged  with  the  murder  of  any 
deroftheir  ^^^  ^^  ^^^^  bodies,  male  or  female,  which  being  bom  alive, 
bastards  to  be  would  by  law  be  bastard,  shall  proceed  and  be  governed  by  such 
proceeded  and  the  like  rules  of  evidence,  and  of  presumption,  as  are  by 

against  as  in  law  used  and  allowed  to  take  place  in  respect  to  other  trials  for 
caaes  of  other      murder,   and  as  if  the  said  two  several  acts  had  never  been 

trials  for  mur-      made  " 

/-f  -^1^  §  ^*  "  Provided  always,  and  be  it  enacted,  That  it  shall  and 
of  the  ^am  of  ™^7  ^®  lawful  for  the  jury  bj  whose  verdict  any  prisoner  charged 
mnrderp  may,  witii  such  murder  as  aforesaid  shall  be  acquitted,  to  find,  in  case 
in  caaes  of  con-  it  shall  SO  appear  in  evidence  that  the  prisoner  was  delivered  of 
ceaknent  of  issue  of  her  body,  male  or  female,  which,  if  bom  alive,  woiidd 
^''^^^'^  have  been  bastard,  and  that  she  did,  by  secret  burying,  or  other- 
impnsoiMd.        ^e>  endeavour  to  conceal  the  birth  thereof,  and  thereunon  it 

shall  be  lawful  for  the  court  before  which  such  prisoner  shall  have 
been  tried,  to  adjudge  that  such  prisoner  shall  be  committed  to 
the  common  gaol  or  house  of  correction  for  any  time  not  exceed- 
ingtwo  years." 

The  stet.  43  Geo.  3.  c.  58.  $  S.  &4.  (Lord  MttenbarougVs  act,) 
extends  to  all  cases  of  concealment  of  the  birth,  whether  the 
child  be  bom  alive  or  otherwise* 
Rex  V.  Mary  Southern^  St^ord  Sum.  Ass.  1809.  Cor.  Bayley  J. 
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MS*  The  prisoner  was  indicted  for  the  wilful  raurder  of  her 
female  bastard  child.  It  was  proved  that  in  the  course  of  the 
night  she  was  delivered  of  the  cnild,  which  at  four  o'clock  in  the 
morning  she  took  and  threw  into  the  privy.  It  also  appeared  that 
she  had  provided  a  cap  and  some  trifling  articles  of  childbed- 
linen.  No  marks  of  violence  appeared  on  the  body  of  the  child ; 
and  the  surgeon  who  examined  the  prisoner  soon  afler  her  de*- 
livery,  added,  that  from  the  state  of  the  after-birth,  and  from  the 
appearance  of  the  child,  he  was  of  opinion  that  even  if  the  child 
had  been  born  alive,  it  could  only  have  lived  for  a  very  short 
period.  —  Petity  Jbr  the  prisoner,  contended,  that  the  statute  of 
43  Geo.  3.  c.  58.  did  not  apply  to  the  case  of  a  still-born  bastard 
child ;  and  argued  from  the  construction  which  had  been  put  upon 
the  former  stat.  of  21  James  1.  c.  27.  [the  defects  of  which  it  was 
the  object  of  the  stat.  43  Geo.  3.  c.  58.  to  remedy,  and  within  the 
provisions  of  which  the  present  case  would  not  fall,]  that  even  if 
It  did  not  sufficiently  appear  that  the  child  was  born  dead,  the 
circumstances  of  the  prisoner  having  made  provision  for  the  birth, 
would  take  the  case  out  of  the  statute.— But  Bayley  J.  said,  he 
should  rule  that  the  stat.  43  Geo,  3.  c.  58.  extended  to  all  cases, 
whether  it  was  proved  that  the  child  was  still-bom  or  left  the 
matter  in  doubt ;  and  that  he  was  of  opinion  in  this  case  there 
was  sufficient  evidence  to  go  to  the  Jury  'of  a  concealment  of  the 
birth.  His  lordship  added,  that  if  the  prisoner  had  avowed  her 
pregnancy  whilst  she  was  in  that  state,  or  had  to  the  knowledge 
of  any  other  persons  made  preparation  for  her  confinement,  these 
circumstances  would  undoubtedly  have  been  evidence  to  have 
satisfied  a  jury  that  the  putting  away  the  child  was  not  for  the 
purpose  of  concealing  the  birth,  but  that  they  would  only  have 
been  matters  of  evidence,  and  would  not  have  withdrawn  the 
question  of  concealment  from  the  consideration  of  the  jury.  The 
prisoner  was  found  guilh'  of  the  concealment,  and  sentenced  to 
be  imprisoned  two  months  in  the  house  of  correction. 

Nearly  similar  points  arose  before  tlie  same  learned  judge  at 
the  O.B.  May  Sess»  1817,  in  the  case  o^  Elizabeth  CormoaU^  who 
was  convicted  of  concealing  the  birth  of  her  bastard  child.  From 
the  circumstances  in  evidence,  in  her  case,  the  probability  was, 
that  the  child  was  still-bom,  and  that  a  female  accomplice  assisted 
in  the  delivery.  Upon  reference  to  the  judges,  (in  consequence 
of  a  doubt  expressed  by  the  Recorder  on  these  facts,)  they  unam<* 
mously  held,  1st,  That  it  was  no  answer  to  the  charge  of  conceal- 
ment that  the  child  was  still-born ;  and,  2dly,  That  the  know* 
ledge  of  the  birth  by  an  accomplice  did  not  take  the  case  out  of 
the  statute.  Rex  v.  ComwaU,  O.  B.  May  Sess.  1817.  Cor. 
Bayley  J.  Present,  Gamm  B.,  and  Sir  «/•  Siheiter,  Bart.  Re* 
corder.    MS.  C.  C.  R. 

If  the  grand  jury  throw  out  the  bill  for  murder,  the  priaoner 
may  be  i^und  guilty  of  the  concealment,  when  tried  for  murder 
upon  the  coroner's  inquest.  So  decided  by  the  judges  in  Michael^ 
nufi  T.  1812,  in  Rex  v.  Maynard^  reserved  by  Ld.  C.  B.  Macdonald 
at  Maidstone  Sum.  Ass.  1812.  MS.  C.  C.  R.  Rex  v.  Cole^ 
3  Canwb,  371-    Leach.  1095.  S.^P. 

2.  If  a  woman  be  witlrchild,  and  any  give  her  a  potion  to  de-   Qinng  a  potion 
stroy  the  child  within  her,  and  she  take  it,  and  it  work  so  strongly,  to  cause  ator- 
that  it  kills  her,  this  is  murder ;  for  it  was  not  gi^a  to  cure  her  ^^'>- 
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§  via. 


43  G.3.  c.  58. 

Administering 
}>oison  to  pro- 
cure miscar- 
riage  of  a 
woman  quick 
with  child,  fe- 
lony without 
clergy. 


Rex  T.  Phillips. 
Monmouth 
Sum.  Ass.  1812. 
3  Campb.  77. 
The  words 
"  ([uick  with 
ckilJ,"  are  to 
be  construed 
according  to 
the  common 
understanding, 
in  which  they 
signify  that  the 
woman  has  felt 
the  child  move 
within  her. 


43  G.  5.  c.^8. 

Administering 
medicines  to 
women  tioi 
quick  with 
diild,  to  pro. 
cure  miscar- 
riage, felony. 


of  a  disease,  but  unlawfully  to  destroy  her  child  within  her,  and 
therefore  he  that  gives  her  a  potion  to  this  end,  must  take  the 
hazard,  and  if  it  kill  the  mother,  it  is  murder.     1  Hale,  429.  430. 

And  if  a  woman,  quick  or  great  with  child,  took,  or  another 
gave  her,  any  potion  to  make  an  abortion,  or  if  a  man  struck  her, 
whereby  the  child  within  her  was  killed,  though  it  were  a  great 
crime,  yet  it  was  not  murder  nor  manslaughter  by  the  law  of 
Englundy  because  it  was  not  yet  212  rerum  naturae  nor  could  it 
legally  be  known  whether  it  were  killed  or  not.  1  Hale^  433. 
Though  if  the  child  were  born  alive,  and  afterwards  died  of  the 
poison  or  bruises  it  received  in  the  womb,  it  w*as  murder  in  such 
as  administered  or  gave  them.     1  Haxv,  c.  31.  $  16.    4  Black.  198. 

But  this  omission  in  our  criminal  code  is  in  a  great  degree  cor* 
rected  by  stat.  43  Geo,  3.  c.  58.  which,  after  reciting  that  certain 
heinous  offences,  with  intent  to  procure  the  miscarriage  of 
women,  had  been  of  late  frequently  committed,  and  that  no  ade- 
quate means  had  been  provided  for  their  prevention  and  punish- 
ment, enacts,  that  if  any  person  or  persons  shall,  either  in  England 
or  Irelandy  "  wilfully,  maliciously,  and  unlawfully,  administer  to^ 
or  cause  to  be  administered  to,  or  taken  by  any  of  his  majesty's 
subjects  any  deadly  poison  or  other  noxious  and  destructne 
substance  or  thing,  with  intent  thereby  to  cause  and  procure  the 
miscarriage  of  any  woman,  then  being  quick  with  child;**  the 
person  or  persons  so  offending,  their  counsellors,  aiders,  and 
abettors,  knowing  of  and  privy  to  such  offence,  shall  be,  and  are 
hereby  declared  to  be  felons,  and  shall  suffer  death  as  in  cases  of 
felony  without  benefit  of  clergy. 

Upon  an  indictment  on  this  section  of  the  statute,  the  woman, 
in  point  of  fact,  was  in  the  fourth  month  of  her  pregnancy  ;  but 
she  swore  that  she  had  not  felt  the  child  move  within  her  before 
the  taking  the  medicine,  and  that  she  was  not  then  quick  with 
child.  The  medical  men,  in  their  examinations,  differed  as  to  the 
time  when  the  foetus  may  be  stated  to  be  quick,  and  to  have  a 
distinct  existence ;  but  they  all  agreed,  that,  in  common  under* 
standing,  a  woman  is  not  considered  to  be  quick  with  child  till 
she  has  felt  the  child  alive  and  quick  within  her,  which  happens 
with  different  women  in  different  stages  of  pregnancy,  although 
most  usually  about  the  fifteenth  or  sixteenth  week  after  concep* 
tion.  And  Ltemrence  J.  said,  that  this  was  the  interpretation  that 
must  be  put  upon  the  words,  "  quick  tuith  child"  in  the  statute ; 
and,  as  the  woman  had  not  felt  the  child  alive  within  her  be- 
fore taking  the  medicine,  he  directed  the  jury  to  acquit  the 
prisoner* 

The  second  of  stat.  43  Geo.  3.  c.  58.  recites,  that  it  might  some- 
times happen  that  poison  or  some  other  noxious  and  destructive 
substance  or  thing  might  be  given,  or  other  means  used,  with  in- 
tent to  procure  miscarriage  or  abortion,  where  the  woman  might 
not  be  quick  with  child  at  the  time,  or  it  might  not  be  proved 
that  she  was  with  child,  and  enacts*  '*  That  if  any  person  or 
persons  shall  wilfully  and  maliciously  administer  to,  or  cause  to 
be  administered  to,  or  taken  by  any  woman,  any  medicines,  drug, 
or  other  substance  or  thing  whatsoever,  or  shall  use  or  employ, 
or  cause  or  procure  to  be  used  or  employed  any  instrument  or 
other  means  whatsoever,  with  intent  tliereoy  to  cause  or  procure 
tlie  miscarriage  of  any  woman  not  being,  or  not  being  proved  to 
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be,  quick  with  child  at  the  time  of  administering  such  things  or  43  G.  5.  c.  3S. 

using  such  means,  that  then  and  in  every  such  case  the  person  or  §  i* 

persons  so    offending,  their    counsellors,   aiders,   and   abettors, 

knowing  of  and  privy  to  such  ofience,  shall  be  and  are  hereby 

declared  to  be  guilty  of  felony,  and  shall  be  liable  to  be  finedf, 

imprisoned,  set  in  and  upon  the  pillory  (a),  publicly  or  privately 

whipped,  or  to  suffer  one  or  more  of  the  said  punishments,  or  to 

be  transported  beyond  the  seas  for  any  term  not  exceeding 

fourteen  years,  at  the  discretion  of  the  court  before  which  such 

offender  shall  be  tried  and  convicted." 

An  indictment  upon  this  section  of  the  statute  charged  the  Rex  v.  Phillips, 
prisoner  with  having  administered  to  a  woman  a  decoction  of  a  cer»  sCampb.  74. 7  j. 
tain  shrub  called  savin  ;  and  it  appeared  upon  the  evidence  that  the  ^^  "(usioii  or 
Drigoner  prepared  the  medicine  wWh  he  administered,  by  pouring  ^^^  °.  J 
bomng  water  on  the  leaves  of  a  shrub.    The  medical  men  who  dem  generis, 
were  examined  stated  tliat  such  a  preparation  is  called  an  in-  The  question ' 
fusion,  and  not  a  decoction,  (which  is  made  by  boiling  the  sub-  upon  the  second 
stance  in  the  water,)  upon  which  the  prisoners  counsel  insisted  "^^tion  of  the 
that  he  was  entitled  to  an  acquittal,  on  the  ground  that  the  me-  ther^MT^mlw!^ 
dicine  was  misdescribed.     But  Laivrence  J.  over-ruled  the  ob-  or  thing  was 
jection,  and  said  that  infusion  and  decoction  are  eju$dem  generis^  administered  to 
and  that  the  variance  was  immaterial:   that  the  question  was,  procure abor. 
whether  the  prisoner  administered  any  matter  or  thing  to  the  ^^"* 
woman  to  procure  abortion. 

In  the  same  case,  witnesses  having  being  called  on  behalf  of  And  it  is  not 
the  prisoner  to  prove  that  the  shrub  he  used  was  not  savin,  the  "^cessary,  upon 
counsel  for  the  prosecution  insisted  that  he  might,  notwithstand-  ^  ^bh^Mcd"^ 
ing,  be  found  guilty  upon  the  last  count  of  the  indictment,  which  of  the  statute** 
charged^  that  he  administered  a  large  quantity  <<  of  a  certain  charging  the ' 
mixture,  to  the  jurors  unknown,  then  and  there^  being  a  noxious  prisoner  with 
and  destructive  thing.**    The  prisoner's  counsel   objected,  that,  '*?^"f_,**Jf''' 
unless  the  shrub  was  savin,  there  was  no  evidence  that  the  mix-  cwtoincnixtare. 
ture  was  "  noxious  and  destructive/' — Laxorence  J.  held,  that  in  i^  themrJn* 
an  indictment  on  this  clause  of  the  statute,  it  was  improper  to  unknown,  then 
introduce  these  words;  and  that  though  they  had  been  intro-  and  there,  being 
duced,  it  was  not  necessary  to  prove  them.    And  he  further  said,  *  noxious  and 
"  it  is  immaterial  whether  the  shrub  was  savin  or  not,  or  whether  Jw,??^^ 
or  not  it  was  capable  of  procuring  abortion,  or  even  whether  the  thattfiemJ^tre 
woman  was  actually  with  child.    If  the  prisoner  believed,  at  the  was  noxious  or 
time,  that  it  would  procure  aibortion,  and  administered  it  with  destmcdve,  or 
that  intent,  the  case  is  within  the  statute,  and  he  is  guUty  of  the  ^^°  ^^^  ^^ 
offence  laid  to  his  charge."  (b )  mTSild" 

If  a  man  procure  a  woman  with  child  to  destroy  her  infiemt 
when  bom,  and  the  child  is  bom,  and  the  woman  in  pursuance  of 
that  procurement  kill  the  infant ;  this  is  murder  in  the  mother, 
and  the  procurer  is  accessary.    1  Haie^  433. 

IX*  Capacity  of  a  Bastard  as  to  Inheritance* 
A  bastard  can  have  no  name  of  reputation  as  soon  as  he  is 


(a)  The  punishment  of  the  pilloiy  is  abolished  by  56  Geo.  9.  c.  1 38.  antt  30.  (n.) 

[t)  The  prisoner  in  his  defence  luged,  that  he  had  given  the  young  woman 

*n  innocent  draught  for  the  puipose  of  amusing  her,  as  she  had  threatened  to 

destroy  hendf  umess  enabled  to  conceal  her  shame ;  and  the  jury  returned   a 

verdict  of  Nu  Guilty. 
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born,  but  after  he  is  bom,  and  hath  gained  by  time  a  name  of 
reputation,  he  may  purchase  by  his  reputed  name,  to  him  and 
to  his  heirs ;  though  he  can  nave  no  heirs  but  of  his  body. 
1  Inst.  3>    6  Rtp<G3» 

A  bastard  is  terminus  d  fuo  ;  he  is  the  first  of  his  family,  for 
he  hath  no  relation  of  which  the  law  takes  any  notice ;  but  this 
must  be  understood  as  to  civil  purposes  ;  for  there  is  a  relation 
as  to  moral  purposes,  therefore  he  cannot  marry  his  own  mother, 
or  sister,  or  the  like.  3  SaUc,  66.  Haines  v.  JefftU-  1  hd. 
Raym.  66. 

Consideration  of  natural  affection  will  not  raise  an  use  to  a 
bastard ;  for  though  there  is  natural  affection  between  them,  yet 
the  raising  the  use  is  a  constitution  of  the  law^  and  therefore  the 
issue  will  never  arise.    Jenk,  47.     1)^^>  374*. 

If  the  issue  of  a  man  who  is  a  bastard  purchase  land,  and  die 
without  issue,  (hough  the  land  cannot  descend  to  any  heir  on  the 
part  of  the  father,  yet  to  the  heir  on  the  part  or  the  mother 
(being  no  bastard)  it  may ;  so  if  the  bastard  were  attaint ;  for  the 
heirs  of  the  mother  make  not  any  conveyance  by  the  bastard* 
Iffy.  159. 

if  a  bastard  die  intestate,  without  wife  or  issue,  the  king  is 
entitled  to  the  personalty  ;  and  the  ordinary  of  course  grants  ad- 
ministration to  the  patentee  or  grantee  of  the  crown.  8  P* 
IVm.  33.    2  Black.  Com.  505. 

It  is  usual,  however,  for  the  crown  to  grant  administration  of 
it  to  some  relation  of  the  bastard's  father  or  mother,  reserving 
one- tenth  or  other  small  proportion  of  it.     I  Wood^  308. 

But  the  rule,  that  a  bastard  is  nuUius/Uius,  applies  only  to  die 
case  of  inheritance  ;  it  was  so  considered  by  Lord  Cote. 

Bastards  are  within  the  meaning  of  the  marriage  act.  Rex  v. 
Inhabiianis  ofHodneH,  1  T.  R.  96. 

A.  Voluntary  Examination  of  a  Woman  with  Child  of  a 
Bastard ;  by  6  Geo.  2.  c.Sl.  and  49  Geo.  3.  c.  68. 


County  of       1  ^HE  voluntary  examination  of  A.  M.  of 
Westmorland*  3        *»  ^^^  '^<^  c&unty^  single  fvomanf  Utken  upon 
oathy  brfore  me  — — —  one  of  his  majesty* s  justices  of  the  peace 

in  and  for  the  said  county  ^  the Jay  of ,  18%. 

Who  on  her  oath  deaares^  that  she  is  nonao  with  chUdf  and  that 
mtch  child  is  likely  to  be  bom  a  bastardy  and  to  be  chargeable  to  the 

parish  of in  the  said  county^  and  that  A.  F.  of-  ■ 

in  the  said  county  f  toeavcTf  did  get  her  tuth  child. 

Taken  and  signed  the  day  and  year  The  mark  of 

above  written,  before  me,  +  A.  Ax. 

J.  P. 

A  ^,.  Examination  afler  the  Birth. 

County  of       1  H^HE  examination  of  A.M.  of  in  the 

Westmorland.  J        said  county^  single   tvomait,    taken  upon  oath 

before  me one  of  his  majesty's  Justices  qf  the  peace  in 

and  for  the  said  county^  this day  y  ■    ■»  1820. 

Who  saithy  that  on  the day  of*  now  last  past^ 

at      ■  in  the  parish  qf'  '^  in   the  county  qfinresaid^ 


the  the  said  A«M.  toas  delivered  of  a  (male)  bastard  chUdf  and 
that  the  said  bastard  child  is  likely  to  become  chargeable  to  the 

said  parish  of ;  and  that  A.  F.  of .  iu  the  said 

comUy^  weaver^  did  get  her  vaith  child  of  the  said  bastard  child. 

Taken  and  signed  the  day  and  year  The  mark  of 

above  written,  before  mc,  4.  A.  M. 

J.  P. 

B«   Warrant   for  apprehending  the  reputed  Father  before 
the  Birth;  on  6  Geo. 2.  c.  SI.  and  49  Geo.  S.  c.  68.  $ 2. 

Wefltmorland.     To  the  constable  of . 


JX/HEREAS   A.  M.  of  in  the   said  caunt^t  single 

foooMtft,  idUh  by  her  voluntary  examination  taken  in  writing 
upon  oathf  be/ore  me  — *-  one  of  his  m/^esty's  Justices  of 
toe  peace  in  and-Jor  the^  said  county^  this  present  day  declared  her^^ 
self  to  be  with  chi/Jf  and  that  the  said  child  is  likely  to  be  bom  a 
bastard,  andtobechargeahle  to  the  pafish  of  in  the  said 

county,  and  that  A*  F.  ^ in  the  said  coufity^  weaver^  did 

get  her  with  child  ^   And  whereas  O.  P.  one  of  the  overseers  of 

the  poor  of  the  parish  ^ aforesaid,  in  order  to  indemnify 

the  said  parish  tu  the  premises^  hath  applied  to  me  to  MAfir  otd  tny 
xaarranl  for  the  apprehending  of  the  said  A.  F.  /  do  therefore 
hereby  eommamd  you  immediately  to  apprehend  the  said  A.  F.  and 
to  bnng  him  before  me  or  some  other  ^f  his  nunestys  justices  of  the 
peace  Jor  the  said  county^  tofind  security  to  indemnify  the  said  parish 

of or  else  to  j^nd  sufficient  surety  for  his  appearance  at 

the  next  general  quarter  sessions  [or,  next  general  sessions']  of  the 
peace  to  be  holaen  for  the  said  county ,  and  to  abide  and  perform 
such  order  or  orders  as  shaH  then  be  made,  in  pursuance  <f  an  act 
passed  in  the  eighteenth  year  of  the  reign  qf  her  late  majesty  queen 
Elisabeth,  conceruing  bastards  begotten  and  bom  out  ^wwfid 
matrimony,  unless  one  justice  of  me  peace  for  the  said  county  of 
■  shaJl  have  cert^ied  in  writing,  under  his  hand  and  seal, 
to  such  general  quarter  sessions  [or,  general  sessions']  of  the  peace, 
that  it  has  been  proved  btfore  him,  on  the  oath  qf  one  credible  tviN 
ness,  that  the  said  A.  M.  hath  not  been  deUvered,  for,  that  the  said 
A.  M.  hath  been  delivered,  within  one  month  only,  previous  to  the 
day  on  which  such  general  quarter  sessions  [or,  general  sessions]  qf 
the  peace,  shall  be  to  be  holden]:  or  unless  two  justices  qf  the  peace 
for  the  said  county  qf  ,  shall  have  certified  in  writings 

under  their  hands,  to  the  tiext,  or  where  such  woman  shall  not  have 
been  delivered  as  aforesaid^  then  to  the  immediately  subsequnt 
general  quarter  sessions  [or,  general  sessions]  qf  the  peace,  that  an 
order  ofMiation  has  already  been  made  on  the  said  A*  F«  or  that 
such  oraer  was  not  then  requisite  to  be  made  on  account  qf  the 
death  qf  the  said  bastard  child,  or  for  other  like  sufficient  reason* 
Given  under  my  hand  and  seal,  the  — ^—  day  qf  ■->  Sfc. 


VOt.  I. 
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B  b.  The  like  aRer  the  Birth.     6  Geo.  2.  c.  31. 


County  of       1  To  the  constable  of  the  ■  —  of —  ■ 

Westmorland.  J    and  to  all  other  peace  officers  in  the  said  county. 

INHERE  AS  A.M.  of ; — ; in  the  said  county,  tingle 

tnomanf  hath  by  her  examination  taken  in  xvritingf  upon  oathf 

before  me one  of  his  majesty's  justices  of  the  peace,  in  and  for 

the  said  county,  declared,  that  on  the day  qf ncfw 

last  past,  at  ■  -  in  the  parish  of in  the  eottniy  afore* 

said,  she  the  said  A.  M.  voas  delivered  of  a  (male)  bastard  childt 
and  that  the  said  bastard  chUd  is  likely  to  become  (or  is  actually) 

chaf^eable  to  the  said  parish  of and  hath  charged  A.  F. 

of  ^  in  the  said  county,  toeaver,  toith  having  gotten  her  with 
chUd  of  the  said  bastard  chila;  and  xvhereas  O.  P.  one  of  the  over- 
seers of  the  poor  of  the  parish  of aforesaid,  in  order  to 

indemnify  the  said  parish  in  the  premises,  hath  applied  to  me  to 
issue  my  voarrant  for  the  apprehension  o/*  the  said  A«F.  /  do 
therefore  hereby  command  you  immediatdy  to  apprehend  the  said 
A.  F.  and  to  bring  him  before  me,  or  some  other  of  his  majesty^s 
justices  of  the  peace  far  the  said  county,  to  find  security  to 
indemnify  the  said  parish  of  ■  or  else  to  find  sufficient 

surety  for  his  appearance  at  the  next  general  quarter  sessions 
of  the  peace,  to  be  holden  for  the  said  county,  and  to  abide  and 
"^perfbrm  such  order  or  orders  as  shall  be  made,  in  pursuance  of  an 
act  passed  in  the  eighteenth  year  of  the  reign  of  her  late  majesty 
aueen  Elizabeth,  concerning  bastards  begotten  and  bom  out  of 
latoful  matrimony*     Given  under  my  hand  and  seal  the  — ^~— 

C.     C!oinroitinent  thereupon;    by  the  6  Geo.  2.  r.  31,  and 

49  Geo.  3.  c.  68. 

To  the  constable  of  — ^  in  the  said  county. 

County  of     I     and  to  the  keeper  of  the  house  of  correction, 

"Westmorland*  )      [or,  common  gaol]   at  — < in  the  said 


HI} 

{To  the  CO] 
and  to 
[or,  CO 
county. 


T^pTffEREAS  A.  M.  of       '  single  woman,  in  her  voluntary 

examination  taken  in  writing  upon  oath,  the day  of 

■     ■  now  last  past,   before  me one  of  his  majesty's 

justices  of  the  peace  in  and  for  the  said  county,  hath  declared  herself 
to  be  with  chUd,  and  that  the  said  child  is  likely  to  be  bom  a  fros- 

tard,  and  to  be  chargeable  to  the  said  parish  of and  haih 

charged  A.  F.  of.  gentleman,  with  having  gotten  her  with 

child  of  the  said  child:  [or,  if  it  is  after  the  birth|  then  say. 
Whereas    A.M.  of*  ■     single  woman,    in    her   examination 

taken  in  writing  upon  oath,  before  me  one  of  his  majest^s 

justices  of  the  peace  in  and  for  the  said  county,  hath  declared  that 

on  the  — — — —  day  of  ■  —  now  last  past,  at in 

the  parish  of  in  the  county  aforesaidj  she  the  said  A.  M« 

io<xf  delivered  of  a  (male)  bastard  child,  and  that  the  said  bastard 
chUd  is  likely  to  become  chargeable  to  the  said  parish  of     ■ 
and  hath  charged  A.F.  of  ■  weaver,  with  having  gotten  her 

with  child  of  the  said  bastard  child ;]  /ind  whereas  the  said  A.  F. 
being  now  personally  present  be/ore  me,  being  brought  by  my  war-- 
rant  upon  application  for  that  purpose  to  me  made,  by  O.  P.  one 
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of  the  overseen  of  the  poor  of  the  said  parish^  hath  refused  to  give 
security  to  indemnify  the  said  parish,  and  hath  also  refused  to  enter 
into  a  rect\gnisance  with  sufficient  surety f  upon  condition  to  appear 
at  the  next  general  quarter  sessions  [or,  next  general  sessions']  of  the 
peace  to  be  holden  for  the  smd  county^  to  abide  and  perform  suck 
order  or  orders  as  shall  then  be  made  in  pursuance  of  an  act  passed 
in  the  eighteenth  year  of  the  reign  of  her  late  majesty  queen  Elizabeth, 
concerning  bastards  begotten  and  bom  out  of  lawful  matrimony: 
[If  before  birth  proceed  thus :  Unless  one  justice  of  the  peace  for 

the  said  county  of shall  fiave  certified  in  writing  under  his 

hand  cmd  seal,  to  such  general  quarter  sessions  [or,  general  sessions'] 
of  the  peace,  that  it  has  been  proved  before  him  on  the  oath  of  one 
credible  witness^  that  the  said  A.M.  hath  not  been  delivered^  or 
that  the  said  A.  M.  hath  been  delivered  within  orie  month  only,  pre-- 
vious  to  the  day  an  which  such  general  quarter  sessions  [or,  general 
sessions]  of  the  peace  shall  be  holden :  or,  unless  two  justices  of  the 
peace  for  the  said  county  of^  —  shall  have  certified  in  writing, 

under  their  hands,  to  the  next,  or  where  such  woman  shall  not  have 
been  delivered  as  aforesaid,  then  to  the  immediately  subsequent  general 
quarter  sessions  [or,  general  sessions]  of  the  peace,  that  an  order  of 
filiation  hath  already  been  made,  or  that  such  order  W€U  not  then 
requisite  to  be  made  on  account  of  the  death  of  the  said  bcutard 
child,  or  for  other  like  sufficient  reason:]  These  are  therefore  to  com» 
mand  you  the  said  constable  to  take  and  convey  the  said  A.  F.  to  the 

house    of  correction    (or    common  gaol)   at in   the  said 

county,  and  to  deliver  him  to  the  keeper  thereof  together  with  this 
warrant :  Jnd  I  do  hereby  command  you  the  said  keeper  of  the  said 
house  of  correction  [or,  the  said  common  gaol]  to  receive  the  said 
A.  F.  into  your  custody  in  the  said  house  of  correction  [or,  f/ie  said 
common  gaol]  and  him  tliere  safely  to  keep  until  he  shall  give  such 
security,  or  enter  into  such  recognisance  as  aforesaid,  or  be  otherwise 
latv/ully  delivered  from  thence.  Given  under  my  hand  and  seal  the 
day  of ,  8fc, 

D.  Bond  to  indemnify  the  Parish. 

ff^OW  all  men  by  these  presents,   that  we  A.  F.  qf — 

in  the  county  of gentleman,  and  A.  S.  of 


yeoman,  are  held  and  firmly  bound  unto  — -^— .  churchwardens^ 
and  overseers  of  the  poor  of  the  parish  of  m 

the  said  county  (in  trust  for  the  parishioners  of  the  said  parish)  in 
■'■'  pounds  of  good  and  lawful  money  of  Great  Britain,  to 
be  paid  to  the  said  ■■     or  tlieir  certain  attorney^  th&r  exe- 

cutors, administrators  or  assigns*  To  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  and  each  of  us,  jointly  and  severally  f 
and  our  imd  each  and  every  of  our  heirs,  executors^  and  admi^ 
nistraiors,  firmly  by  these  presents.  Sealed  with  our  seals,  and 
dated  the  ■  dajy  of  — — —  in  the  ■   ■  year  of  the 

re'ign  of  our  sovereign  lord  George  the  Third,  of  the  united  king" 
dom  of  Great  Britain  and  Ireland,  king,  defender  af  tlie  faithy  and 

in  the  year  of  our  Lord — . 

The  condition  of  this  obUgation  is  such,  that  whereas  A.M.  of 
single  woman,  hath  in  and  by  her  voluntary  examinationf 


taken  in  writing  and  upon  oath  before       <  one  of  his  majesty* s 

justices  of  the  peace  in  and  for  the  s(ud  county  of  ■  ■  declared 

that  she  is  with  child,  and  that  the  said  child  is  likely  to  be  bam 
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a  bastard,  and  to  be  chargeable  to  the  ioid  parish  of*  and 

that    the   above^bounden  A.  F.  did  get  her  with  dnld  -,    [If  it  b 

after  the  birth,  then  say,  tlmt  whereas  A.  M.  of singU 

woman,   ia   her  examination   taken  in  writing  upon  oath,  before 

one  of  his  majesiy*s  justices  of  the  peace  in  and  for  the 

said  county,  hath  declared,  that  on  the         '       datf  of now 

last  past,  at  — ^—  in  tlie  parish  of  — ^—  m  the  county  aforc" 
saidj  she  the  said  A.  M.  was  deUoered  of  a  (male)  bastard  childf 
and  that   the  said  bastard  child  is  likely  to  become  chargeable   to 

the  said  parish  of and  hath  cluwged  the  above  bound  A.  F, 

with  having  gotten  her  with  child  of  the  said  bastard  chUd;'}  If  there' 
fore  the  said  A.  F.  and  A.  S.  or  either  of  them,  their  or  either  of 
their  heirs,  executors  or  administratorSf  do  and  shall  from  time  to 
time,  and  at  all  times  hereafter,  fully  and  clearly  indemnify  and 
save  harmless^  as  well  the  above-meaned  churchwardens  and  overseers 

of  the  poor  of  the  said  parish  of and  their  successors  for 

the  time  being,  as  also  M  and  singular  the  other  parishioners  and 
inhabitants  of  tlie  said  parish  of'  ■  which  now  are  or  here^ 

after  shall  be  for  the  time  being,  of  and  from  all  manner  ofcosts, 
taxes,  rates,  assessments^  and  charges  whatsoever,  for  or  by  reason 
of  the  birth,  education,  and  nuuntenance  of  the  said  ddld^  and 
of  and  from  all  actions^  suitSf  troubles  and  other  charges  and 
denuaids  whatsoever,  toucl^ng  or  concerning  the  same^  then  this  pre'* 
sent  obligation  to  be  voidf  otherwise  of  force, 

A.  F.  (L.  S.) 
Simed,  sealed,  and  delivered  (having  been  A.  S.  (L«  S.) 

first  duly  stamped)  in  the  presence  of 

A.  W. 

B.W. 

£•  Recognisance  for  the  reputed  Father  to  appear  at  the 
Sessions,  and  to  abide  such  Order  as  shall  be  made ;  on 
6  Geo.  2.  c.  31.  and  49  Geo.  3.  c.  68.  §  S. 

Westmorland.  ^E  it  remembered^  that  on  the  -  day  of 

___  in  the     '  year  of  the  ret^n 

of  our  sovereign  lord  Oeorffe  the  Thtrdf  of  the  united  imgdom  of 
Great  Britain  and  Ireland,  ihWt  defender  oftheJaUh,  A.V.qf 
^■'         —  •»  the  countif  aforesaid,  labourer,  and  A.  S.  of    ■  * 

ill  the  countif  aforesaid^  yeomanf  personally  came  hrfore  me  J.  P* 
esquire,  one  of  the  justices  of  our  said  lord  the  king,  assigned  to 
keep  the  peace  in  the  said  countif  and  acknowle^ed  themselves 
to  owe  to  our  said  lord  tlie  king;  that  is  to  say,  the  said  A.  F. 
ike  sum  of  and  the  said  A.  S.  the  sum  of  of 

good  and  lamfid  money  of  Great  Britain,  to  he  made  and  levied  jf 
ikeir  goods  and  chattels,  lands  and  tenements  respectively  to  the 
lueof  our  said  lord  the  king,  his  heirs  and  successors^  if  the  said 
A.  F.  shall  make  default  in  the  condition  under  witten. 

Whereas  A.  M.  ^  ■  ■  ■  ■  wigle  woman,  hath  in  and  by  her 

voluntary  examination,    taken   in  writing   and  upon  oath,    before 
one  of  his  majesty's  justices  of  the  peace  in  and  for  the 


county  of  declared  that  she  is  wUh  child,  and  that 

the  said  dnld  is  Ukely  to  be  bofn  a  bastardf  and  to  be  diargeahle 
to  the  said  parish  of'  and  that  the  abovc'^founden  A.  F.  did 

get  her  with  child :    The  condiHon   of  this  recognisance  is  «sdk. 


thai  if  the  abate  bounden  A.  F*  do  and  shaU  appear  at  the  next 
general  quarter  sessions  [or,  the  next  general  sessions^  of  the  peace 
to  be  holden  for  the  said  county^  and  shall  abide  and  perform  such 
order  or  orders^  as  shall  be  then  and  there  made  in  pursuance  of  the 
18  Eliz.    Unless  one   such  justice    of   the   peace  for    the   said 

county  of shall   have  certified  in  writing  under  his  hand 

and  seal  to  such  general  quarter  sessions  Tor,  general  sessions']  of 
the  peace,  that  it  has  been  proved  before  him  on  the  oath  of  one 

credible  witness  that  the  said has  not  been  deUveredt  or» 

that  the  said  — ^-*— »  has  been  delivered  within  one  month  only 
previamsUf  to  the  day  on  which  such  general  quarter  sessions  [or, 
general  sessions']  of  the  peace  shall  be  holden :  Or  unless  ^o 
justices  of  the  peace  for  the  said  county  of — '■  shall  have 

certified  in  writing  under  tfuir  hands  to  the  next,  or  where  such 
woman  shall  not  have  been  delivered  as  aforesaid^  tften  to  tlie 
immediately  subsequenty  general  quarter  sessions  [ort  general  sessions'} 
of  the  peacCf  that  an  order  of  filiation  has  already  been  made^  or,  - 
thai  such  order  was  not  then  requisite  to  be  made  on  account  of 
the  death  of  the  said  bastard  childf  or  for  other  like  sufficient  reason^] 
then  this  recognisance  to  be  void^  otherwise  of  force. 

Acknowledged  before  me,  J.  P. 

[If  it  is  after  the  birth,  then  say»  Whereas  A.  M.  of  ■ 

single  woman^  in  and  by  her  examination  taken  in  writing  upon  oath 
before  me  '  one  of  his  majesty*s  justices  of  the  peace  in  and  for 

the  said  county,  hath  declared^   that  on  the  ■  day  of  > 

fMND  last  past,  at  — — «—  in  the  parish  of  ■  in  the  county  afott' 

said,  she  the  said  A.  M.  was  delivered  of  a  (male)  bastard  child,  and 
that  the  said  bastard  chUd  is  likely  to  become  chargeable  to  the  said 
pariih  of  ■  and  hath  charged  the  above  bound  A.  F.  with 

having  gotten  her  with  child  of  the  said  bastard  child ;  The  conr 
diium  of  this  recognisance  is  suchf  that  if  the  above-bound  A«  F.  dd 
and  shall  appear  at  the  next  general  quarter  sessions  [or,  the  next 
general  sessions']  of  the  peace  to  be  holden  for  the  said  county,  and 
shall  abide  and  perfonn  such  order  or  orders,  as  shall  be  made  in 
pursuasice  of  an  act  passed  in  the  eighteenth  year  of  the  reign  of  her 
late  mqjesty  queen  Elizabeth,  concerning  bcutards  begotten  and  bom 
out  of  lawful  matrimony,  — — •  then  this  recognisance  to  be  void, 
otherwiee  rf  force. 

Acknowledged  before  me,  J.  P.] 

F.  The  following  it  is  conceived  will  be  found  an  useful  Form 
of  a  Certificate  under  49  Geo.  S.  c.  63.  $  2. 

To  the  worshipful  his  majesty's  justices  of  the  peace,  acting  in 

and  for  the  county  of ,  assembled  at  the  genenU  quarter 

session  of  the  peace,  holden  at  A.  in  and  for  Uie  said  county* 

on  the  ■   ■         day  of  ■  18 — . 

CounQr  of  "I  jyHEREAS of in  the  said  county  of 

•  >  ■  single  woman,  did  by  her  voluntary  examine 

to  wit«     J  ation  taken  in  writing  upon  oath,  before  J.  P.  one  of 

lus  majesty's  justices  of  the  peace  for  the  said  county,  at         ■  t»  the 

said  county,  on  the day  of last  past,  declare  herself  to  be 

then  with  chUd;  and  that  the  said  clUld  was  likely  to  be  bom  a  bastardf 

and  to  bis  chargeable  to  the  said of and  the  Sitid  ^-rr- 

did  then  and  there  charge  i_«.— -  of  ■  with  hav'mg  gotten 
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her  with  child :  And  whereas  the  said  J.  P.  upon  application  made  to 
him  by  — —  one  of  the  overseers  of  the  poor  of  the  said  ■ 

issued  his  warrant  for  the  immediate  apprehending  the  said  ■ 

so  charged  as  aforesaid,  and  for  bringing  the  said before 

him  the  said  J.  P.;  [By  the  act,  the  person  so  charged  maybe 
ordered  to  be  brought  before  the  said  justice,  or  any  other  justice 
of  such  county;  and  therefore  it  should  be  added,  if  the  man  is  to 
be  brought  before  another  justice  than  him  who  made  the  warrant; 
"  or  some  other  of  his  majesty's  justices  of  the  peace  for  the  said 
county"  otherwise  it  may  appear  that  he  was  brought  before  one 
to  whom  the  warrant  did  not  extend.]  And  whereas  afterwards 
(to  wit)  on  the day  of the  said was  there- 
upon brought  before  the  sa'ui  J.  P.  [or,  before one  of  his 

viajcsty*s  justices  of  the  peace  for  the  said  county  of ]    and 

thereupon  entered  into  a  recognisance  before  him  the  said in 

the  sum  of  '  with  two  sureties,  to  wit,  of 

and  :  of ^  in  the  sum  of  •     •  each,  upon  condition 

to  appear  at  the  next  general  quarter  session  of  the  peace  to  be  kolden 
for  the  said  county 9  to  abide  and  perform  such  order  or  orders  as 
should  then  he  made  in  pursuance  of  an  act  passed  in  the  eighteenth  year 
of  her  late  majesty  queen  Elizabeth,  concerning  bastards  begotten  and 
bom  out  of  lawful  matrimony :  unless  one'of  his  majesty's  justices  of 
the  peace  for  the  said  county  should  have  certified^  &c.  [pursuing  the 
words  of  the  act  down  to  the  word  reason. 'I 

NOW  we  — —  and     -         two  of  his  majesty's  justices  of  the 

peace,  acting  in  and  for  the  said  county  of do  hereby  %  in  pursuance 

Iff  the  authority  and  directions  of  the  act  of  ^9  Geo.  S.  c.  68.  intituled, 
*'  An  act  to  explain  and  amend  the  law  of  bastardy,  so  far  as 
relates  to  indemnifying  parishes  in  respect  thereof,"  certify  to 
the  said  herein-first  mentioned  general  quarter  sessions,  that  an  order  of 
filiation  in  the  premises  luith  been  already  made  on  the  said  — —  so 
charged  as  aforesaid ;  [or,  that  it  is  not  now  requisite  to  make  any 
order  affiliation  on   the  soul  so  charged  as  aforesaid;  by 

reason  that [this  blank  to  be  filled  up  with  the  reason  why 

it  is  not  requisite  to  make  the  order  of  filiation]  (tf)]  ■  [or, 

NO IV  I one  of  his  majesty's  justices  of  the  peace,  acting  in 

and  for  the  said  county  of'  do  hereby,  in  pursuance  of  the  authority 
and  directions  of  the  act  of  49  Geo.  3.  c.  68.  intituled,  *•  An  act  to 
explain  and  amend  the  law  of  bastardy,  so  far  as  relates  to  in- 
demnifying parishes  in  respect  thereof,"  certify  to  the  said  first 
'mentioned  general  quarter  sessions^  that  it  hath  been  this  day  proved 

before  me^  upon  the  oath  of {being  a  credible  witness)  that  she 

.the  scud fiath  not  yet  been  delivered  of  the  said  bastard  chHd:2 

,  [or,  NO IV  I one  of  his  majesty's  justices  of  the 

peace,  acting  in  and  for  the  said  county  of do  hereby ,  in  pursuance 

of  the  authority  and  directions  of  the  act  of4f9  Geo.  3.  c.  68.  intituled, 
^<  An  act  to  explain  and  amend  the  law  of  bastardy,  so  far  as 
relates  to  indemnifying  parishes  in  respect  thereof,'^  certify  to  the 
said  first  mentioned  general  quarter  sessions  that  it  hath  been  this  day 
proved  before  me,  uptm  the  oath  of  ■  (  being  a  credible  witneu) 

thai  she  the  said was  delivered  of  a  — —  bastard  child. 


(a)  This  form  can  only  be  used  once :  and  if  (he  recognisance  be  respited  till 
the  second  sessions,  ffae  proceedings  will  be  according  to  the  method  puiiMed 
tiefore  thu  act* 


wtidn  one  month  oni§  premoug  to  the  ■  dmf  of*  on 

which  the  $aid  general  quarter  se$non$  of  the  peace  will  be  holdenf  to 

«i/,  on  the day  of  in  the  year  of  our  Lord  .] 

Giceu  under  our  hands  [or,  my  hand]   the         ■     day  of         <     ■ 
in  the  year  of  our  Lord . 

G.  Form  oFan  Application  of  the  reputed  Father  for  a 

Liberate. 

County  of  7    W£  it  remembered^  that  on  the  day  of 

Stafford.  J         tit  the  year  of  our  Lord  one  thousand  eight  hundred 
and '  A.  F.  [or,  W.  F.  for  and  in  behalf  of  A.F.*]  now  a 

prisoner  in  the  house  of  correction  [or,  common  gaof]  at  Stafford,  in 
the  said  county  of  Stafford,  made  application  and  complaint  before  me 
J.  P.  esquire^  one  of  the  justices  of  our  lord  the  kingt  assigned  to  keep 
the  peace  within  the  said  county ^  and  residing  in  and  near  to  the  limits 
where  the  parish  church  of  ■  is  situate^  for  that  he  the  said  A.  F» 

hdng  charged  by  A.  M.  of  the  parish  of-  in  the  said  county  ^ 

angle  woman ^  in  and  by  her  voluntary  examination,  taken  in  writing 

upon  oath^  the day  of  — .  now  last  past  before  me,  [or  as 

the  case  may  be]  wUh  being  the  father  of  a  child,  with  which  she 
declared  herself  to  be  then  pregnant^  and  that  the  said  child  was  likely 
to  he  bom  a  bastardy  and  to  be  chargeable  to  the  said  parish  of  ■ 

and  that  he  the  said  A.  F.  was,  on  the  ■    ■  day  of  —  now 

last  pasty  brought  before  mCf  [or  aa  the  case  may  be]  by  virtue  of 
my  warrant  upon  triplication  for  that  purpose  to  me  made  by  O.  P., 
one  of  the  overseers  of  the  poor  of  the  said  parish^  and  having  refused 
to  give  ucurity  to  indemnify  the  said  parish,   or  to  enter  into  a  re* 
tognisance  with  sufficient  surety  f  upon  a  condition  thereunto  annexed  ui 
pursuance  of  the  statutes  in  such  case  made  and  provided.  Whereupcn 
he  the  said  A-  F.  wa§  by  me,  [or  as  the  case  may  be]  on  the  • 
day  of  — —  now  last  past  committed  to  the  said  house  of  correct 
turn  [or,  common  gaoQ  in  pursuance  of  the  statute  in  that  case  made 
and  provided.    And  whereas  the  said  A.  F.  [or,  the  said  W.  F.  for 
and  in  behalf  of  the  said  A.  F.]  doth  allege  that  he  the  said  A.  F. 
hath  indemn^ied  [or,  that  he  hath  given  security  to  indernnify]  the 
said  parish  against  all  costs  and  charges  incident  to  the  birth  and 
maintencmce  of  the  said  bastard  child,  [or,  that  it  is  more  than  six 
vteeks  since  the  said  A.M.  was  delivered  of  the  said  bastard  child, 
and  that  no  order  hath  been  made  in  pursuance  of  the  said  act  of  the 
eighteenth  year  of  hef  said  late  majesty  ^ueeyr Elizabeth  concerning 
bastards  begotten  and  bom  out  of  lawful  matrimony ;  or,  that  the  said 
A.  M.  did  die  before  she  was  delivered  of  the  said  child;  or,  that  the 
smd  A.  M*  was  married  before  she  was  delivered  of  the  said  chitd  ; 
or,  that  the  said  A.  M.  hath  miscarried  of  the  said  child;  or,  that  it 
hath  been  (or  can  be)  proved  by  the  oaths  of  credible  untnesses  that  the 
9(ud  A.  M.  w€U  not  with  chUd  on  the  ■         day  of  ■         now  last  past 
at  the  time  of  her  said  examination.^  And  hereupon  the  said  A.  F.  [or» 
W.  F,  for  and  in  behalf  of  the  said  A.  F.]  prayeth  that  he  may  be 
forthwith  liberated  and  discharged  from  and  out  of  his  imprisonment 
VI  the  said  house  of  correction  [or,  common  gaoQ  as  directed  by  the 
statute  in  such  case  made  and  provided. 
Made  before  me  the  day  and  year  A.  F.  or  W.  F* 

first  above  mentioneciy 

J.  P. 

T  4f 
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H.  Sumaions  of  the  Oreaneers  to  shew  cause  wfav  the  re- 
puted Father  should  not  be  discharged  out  of  Prison, 
vfhere  no  Order  bath  been  made  within  Six  Weeks  after 
the  Birth  of  the  Child,  according  to  6  Creo.  2.  c.S\. 

Westmorland.     To  the  constable  of  — —  in  the  said  county. 

JjU'HEREAS  application  hath  been  made  unto  me  J.  P.  isquire,  one 

of  the  justices  of  our  lord  the  king,  assigned  to  keep  the  peace 

in  and  for  the  said  county,  and  residing  in  and  near  to  the  Umiis 

where  the  parish  ihurch  of  ■  is  situaiCy  by  A.  F.  [or,  W.  F. 

for  and  on  behcUfof  A.  F*]  now  a  prisoner  in  the  house  of  correction 

[or,  common  gaol"}  at  — —  in  the  said  county^  being  charged  by 

A.  M.  of  in  the  said  county,  single  woman,   in  and  by  her 

voluntary  examination  taken  in  writing  upon  oath^  the  ■  day 

of- now  last  past,  before  me,  [or  as  the  case  may  be]  loi^ 

being  tht  fathtr  of  a  childy  with  which  she  declared  herself  to  be  then 
pregnant f  and  that  the  said  child  was  likely  to  be  born  a  bastardy  and 

to  be  chargeable  to  the  said  parish  of •*  And  whereas  the  said 

A.  F.  was  on  the  day  of  '  last  past  brought  before 

me,  [or  as  the  case  may  be]  by  virtue  of  my  warrant,  upon  appUca^ 
iionfor  that  purpose  to  me  made  by  O.  P.  one  of  the  overseers  of  the 
poor  of  the  said  parish,  and  did  then  refuse  to  give  security  to  indemnify 
the  said  parish,  and  also  refused  to  enter  into  recognisance  with 
sufficient  surety  upon  a  condition  thereunto  annexed^  in  pursuance  of 
the  statutes    in   such  case  made  and  provided:   And  whereas   he 

the  said  A.  F.  was  on  the day  of l^  me  [or  as  the 

case  may  be]  committed  to  the  house  of  correction  [or,  common  gaoQ 
^l  ...^_  aforesaid,  in  pursuance  of  the  statute  in  that  case  made  and 
provided :  And  whereas  the  said  A.  F.  [or,  the  said  W.  F»  for  and  in 
behalf  of  the  said  A.F.]  doth  allege  that  he  the  said  A.  F.  hath 
indemnified  [or,  that  he  hath  given  security  to  indemnify']  the  said 
parish  against  all  costs  and  charges  incident  to  the  birth  and  irm* 
tenance  of  the  said  bastard  child  $  [or,  that  it  is  more  than  six  loedb 
since  the  said  A.  M.  was  delivered  of  the  said  bastard  chUd,  and  that 
no  order  hath  been  made  in  pursuance  of  the  said  act  of  the  eighteenth 
year  of  her  said  late  majesty  queen  Elizabeth ;]  (or  as  stated  in  the 
application.)  These  are  therefore  to  require  you  the  said  constable  to 
summon  the  overseers  of  the  poor  of  the  said  parish  of  ^__  io 
appear  before  me  at  *  in  the  said  county,  on  the  — —  day  of 

— — —  next,  at  the  hour  of in  the  ■  noon  of  the 

same  day^  to  shew  cause  why  the  said  A.  F«  should  not  be  dischitrged 
from  his  imprisonment  in  the  said  house  of  correction  [or,  comtnon 
gaol}  as  directed  by  the  act  of  parUcunent  for  that  purpose  §  And  he 
you  then  there  to  certify  what  you  shall  have  done  in  the  executiom 
hereof.  Herein  fail  you  not.  Given  under  my  hand  and  seal  the 
day  of  * 

I.  Liberate  thereupon. 

'J,  P.  esquire  one  of  the  justices  of  our  lord  the 
king  assigned  to  keep  the  peace  in  the  said 
county,  to  the  keeper  of  Uie  house   of  cor« 

rection  [_or,  common  gaol]  at in  the 

said  county. 
J^UEREAS  A.  M.  of  in  the  said  county,  single  woman, 

in  and  by  her  voluntary  examination  taken  in  writing  upon  oath, 
the  — —  day  of  ■      now  last  past,  before  me  the  justice 


County  of 
Westmorland. 


afarwud.  declawed  herself  to.  be  wUhxliUdf  and  that  the  said  duld 
W4U  likely  to  be  bom  a  baslari,  and  to  be  chargeable  to  the^panth  of 
■  in  the  said  county ^  and  that  A.  F.  of  ■ '    ■       in  the  said 

eouniff,  husbandman^  did  get  her  with  child  of  the  said  bastard  chUd  : 
Jnd  vhereas  the  said  A.  F.  now  in  your  custody  in  your  said  house  of" 
correction  [or,  common  gaol]  in  pursuance  of  my  [or  as  the  case  may 
bej  warrant  of  commitment  for  thatpurpose^  hath  applied  to  me  to  be 
dudiarged  from  his  unprisonment :  And  whereas  O.  P.  one  of  the 
ouTseers  of  the  poor  of  the  said  parish^  hath  this  day  appeared  before 
me,  honing  been  duly  summoned  for  tJiat  purpose,  but  haih  not  shewn 
any  cause  why  the  said  A.  F.  should  not  be  discharged  as  the  statute  in 
that  case  directs;  [or,  if  no  overseer  appeari  say.  And  whereas  it 
hath  been  duly  proved  upon  the  oath  of  A.  C.  constable  of  — — , 

that  the  overseers  of  the  poor  of  the  said  parish  of were  duly 

summoned  to  shew  cause  why  the  said  A.  F.  should  not  be  discharg^ 
from  his  imprisonment  as  the  staiute  m  that  belialf  directs,  but  that  ail 
of  the  said  overseers  have  neglected  to  appear  before  me  at  the  time 
and  place  appointed  by  my  summons  .-j  And  it  appearing  unto  me  on 

the  oath  of  A.  W.  of that  the  said  A.  F.  hath  indemnified  [or, 

that  he  hath  given  security  to  indemnify']  the  said  parish  against  all 
costs  and  charges  incident  to  the  birth  and  mamtenance  of  the  said 
bastard  child ;  [or,  that  it  is  now  more  than  six  weeks  since  the  said 
A.  M.  was  delivered  of  the  said  bastard  chUd,  and  also  that  no  ordfir 
liath  been  made  in  pursuance  oftlie  said  act  of  the  eighteenth  year  of 
her  said  late  majesty  queen  Elizabeth ;]  (or  as  stated  in  the  applica- 
tion.) These  are  therefore  in  his  said  majesty's  name  to  authorise 
and  require  you  the  ^ud  keeper  of  the  said  house  of  correctwn^  to 
forbear  to  detain  the  said  A.  F.  any  longer  in  your  cu/stody^  and  to 
release  him  from  thence^  and  to  suffer  him  to  go  at  largCf  provided  he 
he  not  detained  in  your  custody  for  any  other  cause,  Gioen  under  my 
hand  and  seal  the day  of . 

K.  Warmnt  of  the  two  next  Justices  for  the  Mother,  with 
a  Summons  ibr  the  reputed  Father,  to  make  the  Order  of 
Filiation  and  Maintenance;  on  the  18  El.  c,  8. 


Westmorland.      To  the  constable  of 


VjTHEREAS  information  hath    been  made  unto  us, . 

two  of  his  majesty's  justices  of  the  peace  in  and  for  the 
ioid  county^  one  whereof  is  of  the  quorum^  and  both  of  us  fv- 
siding  in  [of,  next  unto]  the  limits  of  the  parish  church  within 
the  parish  of  in  the  said  county ^  as  toell  upon  the  complaint 

of  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish^ 
as  on  the  oath  of  A.M.  of  ■■      single  woman,  that  on  the 

— ; day  rf       '  •       lati  past^  she  the  said  A.  M.  was  de- 

Uvered  of  a  [male]  bastgrd  child  at  ■  in  the  said  parish ^ 

and  that  A,  F.  of in  the  said  countiff  tailor^  is  thefother 

of  the  said  bastard  chUdy  and  that  the  saia  bastard  child  is  now 
thing,  and  chargeable    [or,  likely  to   become  chargeable]  to  the 

said  parish  of .•     These  are  therefore  to  command  you  to 

bring  the  said  A.  M.  before  us,  at  the  house  of in  • 

in  the  said  coutUu,  on  the  ■  day  of at  the  hour 

of  —         "r  in  the  ■    ■    noon  of  the  same  aay,  to  be  by  usforther 
namined  touching  the  premises  ;  and  that  you  give  notice  thereof 
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unto  the  said  A.  F.  that  he  may  likewise  be  at  th^  time  and  place 
aforesaidy  to  make  his  lawful  defence  :  To  the  end  that,  upon  the 
examination  of  the  cause  ana  circumstancey  we  may  take  such 
order  therein  as  to  right  doth  appertain.  And  what  you  shall  do 
in  the  execution  hereof,  you  are  to  make  known  unto  us  at  the  time 
and  place  aforesaid.  Given  under  our  hands  and  seals  the 
day  off  &c. 

M.  Information.  For  enforcing  Payment  of  the  Mainte- 
nance or  other  Sustenance  for  the  Relief  of  a  Bastard  Child, 
by  the  reputed  Father  or  the  Mother :  where  it  has  been 
ordered  by  two  Justices.     (49  Geo.  3.  c.  68.  §  3.) 

County  of 7   'THE  information  and  complaint  of  A,  O.    one  of 
■  J         the  overseers  of  the  poor  of  the  parish  of  W.  tn 
the  said  county,  made  on  oath  before  me,  J.  P.  one  of  his  majesty^s 

justices  of  the  peace  for  the  said  county,  the day  of 

in  the  year  of  our  Lord^  one  thousand  eight  hundred 

,  and  ' 

Who  on  his  oath  aforesaid  says  that,  by  an  order  under  the  hands 
and  seals  of  A.  P.  and  K.  P.  two  of  his  majesty's  justices  of  the 
peace  in  and  for  the  said  county,  and  both  residing  next  unto  the 
limits  of  the  parish  church  within  the  said  parish  of  W.  in  the  said 
county  J  one  whereof  is  of  the  auorum,  A.  T.  labourer,  [or  as  the 

case  may  be]  of in  the  county  of is  adjudged  to 

be  the  reputedfather  of  a  male  [or,  Jemale"]  bastard  child,  bom  of 
the  body  of  A.  S.  single  woman,  [or  as  the  case  may  be]  in  the 

said  parish  of /  and  that  against  the  said  order,  no  ap* 

peal  hath  been  preferred  [or,  that  the  said  order  was  upon  ap^ 
peed  confirmed  by  the  court  of  quarter  sessions,  held  in  and  for 

the  said  county  of on  the  — day  of 

lasi^     And  that  in  and  by  the  said  order  it  is  ordered  that  '■ 

f  and  that  the  said  parish  of  W.  m 
Uabie  to  the  maintenance  of  such  bastard  child,  [or,  that  the  said 
bastard  child  is  now  living  within  the  said  parish  of  W.]  and 
that  he  the  said  A.  T.  has  had  due  notice  of  the  sata  order,  and 
that  the  said  sum  of  money  in  the  said  order  named  has  not  yet 
been  paid,  and  that  demand  of  payment  thereof  has  been  made 
upon  the  said  A.  T.  but  that  the  said  A.  T.  has  *  refused  to  pay 
ike  same  [or  as  the  case  maybe  as  to  the  amount  unpaid]  whereby 
the  said  sum  of  ■  —  is  now  due  and  owing  from  the  said 

A.  T.  to  the  churchwardens  and  overseers  of  the  said  parish  of  W. 
on  the  account  aforesaid* 

And  thereupon  he  the  said  A.  O,  prays  me  the  said  justice, 
that  the  said  A.  T.  may  be  brought  before  me,  or  some  other  of 
his  majesty's  justices  of  the  peace  for  the  said  county  of  > 
to  answer  the  premises,  and  to  make  his  defence  thereto  before  me 
the  said  justice,  and  that  justice  may  be  done  in  the  premises. 

Before  me,  ■ 

*  If  the  reputed  father  or  the  mother  have  left  thdr  abode,  and  avoided  a  de- 
mand being  made,  then  leave  out  the  word  reused,  and  say,  hath  left  his  vsual 
place  of  abodtt  and  hath  awnded  a  demand  of  the  taid  sum  of  being  made 

by  him  the  taid  A.  O.  upon  him  the  mM  A.  T.     And  whereby,  &c.  as  boore. 
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N.     Summons  thereon.     (49  G.  3.  c.  68.  §  S«) 

County  of  C   To    the    constable    of  »  in    the     said 

•^— .   l       county. 

WHEREAS  information  and  comjiaint^  upon  oath,  have  been 
made  before  me  J.  P.  one  of  his  majesty  s  justices  of  the 
peace  for  tne  said  county^  by  A.  O.  one  of  the  overseers  of 
the  poor  of  the  parish  oj  W.  in  the  said  county,  that  by  an 
order  under  the  hands  and  seals  of  A,F.  and  K.  P.  ttoo  of  his 
majesty  s  justices  of  the  peace  in  and  for  the  said  county  ^  and  both 
residing  next  unto  the  limits  of  the  parish  church  within  the 
parish  of  W.  in  the  said  county y  one  vohereof  is  of  the  quorum, 

A.  T.  labourer y    of in  the  county  of  ■  is  adjudged 

to  be  the  reputed  foUher  of  a  male  [or,  fomale']  bastard  child  bom 
of  the  body  of  A.  S.  single  toomaUf  in  the  said  parish  of'  ; 

and  that  against  the  said  order  no  appeal  hath  been  preferred, 
[or,  and  that  the  said  order  was  upon  appeal  confirmed  by  the 
court  of  quarter  sessions  holden  in  and  for  the  said  county  (yf 

on  the        -  day  of     ■         lost;']  and  that  in  and  by  tne 

said  order  it  is  ordered,  that  he  the  said  A.  T.  [setting  out  the 
order] ;  and  forther  that  the  said  parish  qfV/.is  liable  to  the 
maintenance  of  such  basfhrd  diild,  [or,  that  the  said  bastard  child 
is  now  living  within  the  said  parish  o/*  W.]  and  that  the  said 
A.T.  has  had  due  notice  of  the  said  order;  and  that  the  said  sum 
of  money  in  the  said  order  mentioned  has  not  yet  beefi  paid,  and 
that  demand  of  payment  thereof  hath  been  made  upon  the  said 
A.  T.V  but  thai  the  said  A.  T.  hath  *  refused  to  pay  the  same,  [or» 
as  the  case  may  be  as  to  the  amount  remaining  unpaid,]  whereby 
the  said  sum  of  is  now  due  ami  owinjgjrom  the  said  A.  T. 

to  the  churchvoardens  and  overseers  of  the  said  parish  of  on 

ike  account  aforesaid:  And  thereupon  he  the  said  A.O.  prays 
me  the  said  justice  that  the  said  A.  T.  may  be  brought  before  me 
or  some  other  of  his  majesty* s  justices  of  the  peace  for  the  said 
county  of  to  answer  the  premises  ;  and  to  make  his  de^ 

fence  thereto  before  me  the  said  justice  :  %  ^ow  Ida  therrfore  hereby 
command  you    immediately,  that   you  duly  summon,  by  leaving 
vcith  him  a  copy  of  this  my  order,  the  said  A.  T.  ^o  appear  before 
me,  the  maid  J.  P.  [or,  before  A.  P.  the  said  A*  P.  being  one  of 
his  majesty  s  justices  of  the  peace  for  the  said  county  of  ] 

at on  the day  of  ■  next,  at  the  hour 

of  '  —  to  answer  the    said  complaint,    and  to  be  forther 

deak  withal  according  to  law.     Herein  foil  you  not.     Given  under 

my  hand  and  seed  the  — —  day  of —  one  thousand  eight 

hundred  and  — — . 


*  See  this  mark,  anU  p.  886. 
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O.     Commitment  thereon..    {49  Geo,  3.  r.  68.) 

the  constable  of in  the    said  county, 

at 


Countv  of    C  '^^  ^^®  constable  of 

^         <     and  to  the  keeper  of  the  - 

(     in  the  said  county. 


Afler  reciting  the  summons,  last  precedent,  to  the  mark :  % 

yd^D  tvkereas  the  said  A.  T.    [these  words  need  not  be  in* 

serted  if  the  party  appear]  being  Jirst  duly  summonedy  [or,  and 

tjohereas  the  said   A.  T.  having  been  thereupon  duly  summoned^ 

doth  not  appear  before  me^  Sfc.^  ^tou}  appears  before  me  the  said 

justice  to  ansvoer  unto  the  said  complaint^   and  to   be  Juxthtr 

dealt  toith  according  to  latOj  and  it  appeareth  unto  me  the' said 

jusHcey  as  toell  on  the  oath  of  the  said  A.  O.  as  otherwise^  that  the 

said  sum  of —  is  note  due  and  owing  from  the  said  A.  T. 

to  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish 
of  W.  on  the  account  aforesaid.  But  the  said  A.  T.  being  called 
upon  by  me  the  said  justice  to  shew  cause  why  the  said  sum  is 
so.  unpaid^  doth  not  shew  to  me  any  reasonable  or  niffidetd 
cause  Jbr  the  same^  I  the  said  justice  do  therefore  order  and 
adjudge,  that  he  the  said  A.  T.  is  guilty  of  the  <^fftnce  aforesaid^ 
and  that  Jbr  his  offence  aforesaid  he  be  committed^  and  he  is  ac' 
cordingly  by  me  hereby  committed  to  the  public  house  of  car- 
rection  [or,  the  common  gaol  J  of  the  said  county  of  to  be 

kept  there  tft  hard  labour  Jbr  the  space  of  three  months^  unless 
he  the  said  A.  T.  shally  before  the  expiration  of  the  said  three 
monthsf  pay  or  cause  to  be  paid  to  one  of  the  overseers  of  the  poor 
fjf  the  said  parish  of  W.,  the  said  sum  of  money  so  due  ana  tot- 
paid  as  aforesaid*  And  I  do  hereby  charge  and  command  you  the 
said  constable  forthwith  to  take  ana  convey  the  said  A.  T.  to  the 
public  house  of  Correction  [or  as  the  case  may  be]  ai  ■■  iu 

the  said  county  of .  and  there  deliver  him  to  the  keeper 

thereof,  together  with  this  precept.  And  I  do  hereby  also  com" 
mand  you  the  said  keeper  of  the  said  public  house -of  correction, 
to  receive  the  said  A.  T.  into  your  custody  in^  the  said  housCf  and 
him  there  safely  to  keep  to  hard  labour  for  the  space  qf  three 
months,  unless  he  the  said  A.T.  shaU^  before  the  expiration  ef 
the  said  three  months,  pay  or  cause  to  be  paid  to  ome  of  the 
overseers  of  the  poor  of  the  said  parish  of  W*  on  whose  be 
half  the  (foresaid  complaint  has  been  made,  the  said  sum  so  due 
and  unpaid  as  aforesaid.  Given  under  my  hand  and  seal  the 
■     ■  ■  day  of '  one  thousand  eight  hundred  and  * 

P.     Warrant  to  apprehend  the  Mother  of  a  Bastard  Child, 
in  order  to  her  being  sent  to  the  House  of  Correction. 

in    the    said 


Westmorland.  I'^V*^  '"''"'^"^  ""^  

(,     county. 

JpORASMUCH  as   A.J.   of in  the  said  coun^, 

yeoman,  hath  this  day  made  oath  before  us  J.  P.  and  K.  P. 
esquires,  two  of  his  majesty  s  justices  of  the  peace  in  and  for  the 
said  county,   that  A.M.  late  of  tn  the  said  county, 

single  woman,  on  the  — —  day  of  '  '  last  past,  was 

delivered  of  a  — — - —  bastard  chtld  at  —  in  the  parish 
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cf  ■■■  in  tie  said  county y  and  thai  the  said  bastard  child  i* 
now  Uxdng  and  chargeable  to  the  said  parish  of  ■  .-  These 
are  therefore  to  command  you  in  his  majestj/s  name  to  apprehend 
and  bring  be/ore  us  the  said  A.  M.  to  answer  the  premises f  and 
to  bejurther  dealt  toithal  according  to  lato.  Herein  fail  you  not. 
Given  under  our  hands  and  seals  the day  of . 

Q.     Connnitment  thereupon,   by  50  G.  S.  c.  51.  §2. 

Westmorland.  J  .  P.  and  K.  P.  esquires^  two  of  the  justices  of 

*  our  lord  the  king,    assigned  to  keep  the  peace 

within  the  said  county  >•    To  the  constable  of in  the  said 

county,  and  to  the  keeper  of  the  house  of  correction  at — 

in  the  said  county.  These  are  to  command  you  the  said  constable 
in  his  said  majesty's  namejorthwith  to  convey  and  deliver  into  the 
custody  of  the  said  keeper  of  the  said  house  rf  correction,  the  body 
of  A.  M.  late  of         -   ■■  -  in  the  said  county,    single  woman, 

dtarged  before  us  upon  the  oath  of  A.  W.  of in  the  said 

county,  yeoman,  xoith  having  been  delivered  of  a  (male)  bastard 

child  on  the day  of  noto  last  past,  at  — ^— 

ill  the  parish  of'  in  the  said  county,  which  said  bastard 

chUd  u  now  ttving  and  chargeable  to  the  parish  of        m 
And  you  the  said  keeper  are  hereby  required  to  receive  the  said 
A.M.  into  your  custody  in  the  said  house  of  correction,  and  her 

there  to  set  on  work  during  the  term  of [a  space  of  time  not 

exceeding  twelve  calen&r  months  nor  less  than  six  weeks]  nc- 
cording  to  the  form  of  the  statute  in  that  case  made  and  provided. 
Herein  fail  you  not.     Given  under  our  hands  and  seals  the  ■ 
day  of . 

Note,    This  commitment  must  not  be  issued  till  the  woman 
shall  have  been  delivered  for  a  calendar  month. 

R«  Order  to  seize  the  Goods,  or  the  annual  Profit  of 
Lands,  of  the  Father  or  Mother  of  Bastard  Children, 
who  shall  run  away  and  leave  them  upon  the  Charge 
of  the  Parish  where  born;  on  13  &  14  C.  2.  c.  12. 

f  To  the    churchwardens  and  overseers  of  the 

Westmorland.   <     poor  of  the  parish  of —-in  the  said 

(^     county. 

WHEREAS  A,  C.  and  B.  C.  churchwardens,  and  A.  O.  and 
B.  O.   overseers  of  the  poor  of  the  parish  of  ■  in 

the  said  county,  have  made  complaint  unto  us  J.  P.  and  K.  P.  two 
if  his  mmjetiys  justices  of  the  peace  in  and  for  the  said  county, 
onetAere^  u  of  the  quorum,  that  A.  F^  late  of  the  said  varish 
of  ■■■"  ■  ■  hatk  run  away  out  of  the  said  parish,  and  that  the 
l^aee  of  his  abode  is  not  known  $  and  that  the  said  A,  F.  haih 

t^  hie  male  bastard  child,  aged  ■     years,  and  bom  within 

the  said  parish  of  up  ji  the  chaw  of  the  said  parish, 

Ahqiugk  the  said  A,  F,  hath  an  estate  euffident  to  discharge  such 
"^trishfrom  the  charge  thereof:    And  whereas  we  the  said  justice*^ 
"^^7  duly  examined  into  ike  cause  and  circumstance  of  the  said 
linty  as  well  upon  oath  as  otherwise,  it  doth  appear  unto  us, 
^tos  ib  at0w^  thta  the  said  complaint  is.  trues  amv^edo  also 
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adjudge  Jtim  the  said  A.  F.  to  be  reputed  Jather  of  the  said  bastard 
child:  These  are  therefore  in  his  majesty  s  name  to  authorise  you 
the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish 
to  take  and  seize  so  much  of  the  goods  and  chattels^  and  to  re' 
ceive  so  much  of  the  annual  rents  and  profits  of  the  lands  of  the 
said  A.  F.  as  shall  amount  to  the  sum   of  ,  tvhich  toe 

do  hereby  appoint  and  order  you  to  receive  toftnards  the  discharge 
of  the  said  parish^  and  for  the  bringing  up  and  profoidingfor  the 
said  bastard  child ;  and  you  are  hereby  required  to  attend  at  the 
next  general  quarter  sessions  9f  the  peace  to  be  holden  in  and  for 
the  said  county y  in  order  that  this  present  order  may  be  then  and 
there  confirmed  according  to  the  form  of  the  statute  in  that  case 
made  and  provided.     Given  under  our  hands  and  seals  the  ■ 

day  qf . 

Battetp.    See  ia00ault. 
IBatDtip^tiottsfe^.    See  Hetotiitesrp,  and  (Efamftiff. 

IBeer.   See(C]rcf0e. 
15e^al)four.    See  fi»Mretp« 


Bent. 

v 
[15  G.  2.  c.  33.  J  6.  7.  8.] 

15  G.  2.  c.  33.    T^HEREAS    on    the    north-west    coasts    of  En^landf    and 
§  6.  especially  in  the  county  of  Lancaster,  the  sea  is  bounded, 

and  the  lands  are  prevented  from  being  overflowed,  by  large 
hills,  the'  sand  of  which  is  so  loose,  that  in  dry  weather  it  is 
thrown  by  the  winds  on  the  adjacent  lands,  to  the  damage  thereof, 
and  the  danger  of  the  inhabitants,  who  are  exposed  thereby  to  the 
inundation  of  the  sea ;  to  prevent  which,  the  land-oivners  are  at 
great  charges  annually  to  plant  and  maintain  a  sort  of  rush  or 
shrub  called  starr  or  bent ;  but  many  disorderly  persons  pluck  up 
and 'carry  away  the  same  to  make  mats  and  bruwes ;  Therefore^ 
if  any  person,  without  consent  of  the  owner,  shall  cut,  pull  up* 
or  carry  away  any  starr  or  bent  planted  or  set  on  the  said  hiik 
on  the  north-west  coasts  of  England,  on  complaint  thereof  on 
oath  to  one  justice,  the  offender  shall  be  summoned,  and  on  de- 
fault of  appearing  tiie  justice  shall  issue  his  warrant  to  apprehend 
And  bring  him  before  him ;  and  being  convicted  on  oath  of  one 
witness,  or  confession,  he  shall  forfeit  Ws.  half  to  the  informer 
and  half  to  the  owner  of  the  bent,  by  distress ;  and  for  want  of 
sufiBcieiit  distress,  be  sent  to  the  house  of  correction  for  three 
months,  to  be  kept  to  hard  labour  $  and  for  a  second  offence,  he 
shall  be  committed  to  the  house  of  correction  for  one  year,  to  be 
whipped  and  kept  to  hard  labour. 

§  ?•  And  if  any  starr  or  bent  shall  be  found  within  five  miles  of  the 
said  sand  hills,  the  persons  convicted  of  having  the  same  in  cus- 
tody, shall  forfeit  20s^  in  like  manner,  and  for  want  of  sufficient 
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distress  shall  be  committed  to  the  house  of  correction,  there  to 
be  kept  to  hard  labour  for  three  months. 

§  8.  But  this  shall  not  restrain  any  persons  from  the  exercise  of 
aaj  ancient  prescriptive  right  to  cut  starr  or  bent  on  the  sea  coasts 
in  the  county  of  Cumberland, 

ffiigamp*    See  faolpgamp^ 
ViU0  of  (irthMstf    See  |BtrotniW0tp  j^otos. 


Blacft  act. 

[9G.  1.  C.22.— 6  G.2.  c.  37.— 10  G.2.  c.  32 07  G.  2.  c.  15.— 

31  G.  2.  c.  42 43  G.  3.  c.  58.] 

IN  order  to  avoid  repeating  the  same  regulations  so  many  times 

over,  as  the  oiTences  hereunder  mentioned  are  treated  of 
HDder  their  respective  titles  in  the  different  parts  of  this  book,  it 
is  thought  proper  to  insert  here  at  large  the  whole  law  relating  to 
them  altogether,  and  to  refer  from  thence  to  this  title  for  the 
knowledge  of  the  several  particulars. 

By  the  9  G.  1.  c.  22.  (commonly  called  the  Waltham  black  act,  9  G.  1.  c.  22. 
occasioned  by  the  enormities  committed  in  WaUham  Forest ^  near  in*<l*  perpetual 
South  Wakham,  in  "Hampshire f  by  persons  in  disguise  or  with  ^^^^^9'^' 
their  faces  blacked),  which  act  is  required  to  be  read  at  every  ^'     *  *  ^' 
fcssions  and  leet,  and  by  the  6  G.  2.  c,  37.  and  the  10  G.  2. 
c.  32.  which  by  several  continuances  were  in  force  till  Sept.  I. 
1757i  &c.  and  finally  by  the  31  G.  2.  c,  42.  were  made  perpe- 
tual; and  also  by  the  27  G.  2.  c,  15.  it  is  enacted  as  followeth : 

*'  If  any  person  or  persons,  bein^  armed  toith  sxoordSf  Jire  arm$^  Penons  arm^ 
or  other  pensive  toeaponSf  and  havmg  his  or  their  Jaces  blacked,  anddn^uitMl 
or  being  otherwise  disguised,  shall  (1)  appear  in  any  forest,  chase,  •PPe»iBg  in 
park,  imddock,  or  grounds  inclosed  with  any  wall,  pale,  or  other  „  pwit*' 
^ce,  wherein  any  deer  {a)  have  been  or  shall  be  usually  kept ;" 

Or,  (2)  in  any  warren  or  place  where  hares  or  conies  have  been  Wairen. 
or  shall  be  usually  kept ; 

Or,  (3)  in  any  high  road,  open  heath,  common  or  down ;  High  road,  &c. 

Or,  (4)  shall  unlawfully' and  wilfully  hunt,  wound,  kill,  destroy.  Hunting,  && 
or  steal  any  red  or  fallow  deer ;  deer. 

Or,  (5)  unlawfi^y  rob  any  warren  or  place  where  conies  or  Robbing  war. 
hares  are  usually  kept ;  '•Q*- 

Or,  (6)  shall  unlawfully  steal  or  take  away  any  fish  out  of  any  StMling  ilsh. 
river  or  pond ; 

Or,  (7)  if  any  person  or  persons  (that  is,  tohether  armed  and  dis*  Deer. 
glased  w  not)  (b)  shall  unlawfully  and  wilfully  hunt,  wound,  kill, 
destroy  or  steal  any  red  or  fallow  deer,  fed  or  kept  in  any  places 
in  any  of  his  majesty's  forests  or  chases,  which  are  or  shall  be  in- 
closed with  pales,  rails,  or  other  fences,  or  in  any  park,  paddock. 


(a)  For  hunting  or  kflim^  deer;  lee  title  0Smt,  (Deer,) 
(h)  89i  note  on  this  ttat.  in  the  ne^t  page^ 
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Mounds  of  fish- 
ponds. 

Cattle. 
Trees. 


Houses,  &c. 

Shooting  at. 
Vide  43  G.  5. 
c.  58.  post. 

Incendiary 
letters. 


Rescuing  such 
gflenders. 

Procuring  ac- 
complices. 

EiTerorica 

6  G.  2.  c.  37. 
$  5.  6. 
Hop4>inds. 
6  G.  2.  c  37. 

§6. 

Coal  mines,  &c. 

10  G.  3.  c.  32. 

$6. 

9  G.  1.  c;  23. 
J  14. 
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or  grounds  inclosed,  where  deer  have  been  or  shall  be  usually 

kept;  ' 

Or,  (8)  shall  unlawfully  and  maliciously  break  down  the  head 
or  mound  of  any  fish-pond,  whereby  the  fish  shall  be  lost  or  de- 
stroyed ; 

Or,  (9)  shall  unlawfully  and  maliciously  kill,  maim  or  wound 
any  cattle ; 

Or,  (10)  cut  down  or  otherwise  destroy  an}'  trees  planted  in 
any  avenue,  or  growing  in  any  garden,  orchard  or  plantation, 
for  ornament,  shelter  or  profit ; 

Or,  (11)  shall  set  fire  to  any  house,  bam  or  out-house,  or  to 
any  hovel,  cock,  mow,  or  stack  of  corn,  straw,  hay  or  wood ;  (c) 

Or,  (12)  shall  wilfully  and  maliciously  shoot  at  any  person  in 
any  dwelling  house,  or  other  place ; 

Or,  (13)  shall  kuowingly.eend  any  letter,  without  any  name  sub- 
scribed thereto,  or  signed  with  a  fictitious  name,  demanding 
money,  venison,  or  other  valuable  thing ;  [or  signed  with  a  fictiti- 
ous name  or  letter,  threatening  to  kill  or  murder  any  of  his  ma- 
jesty's subjects,  or  to  bum  their  houses,  out-houses,  barns,  stacks 
of  com  or  grain,  hay  or  straw ;  27  Ceo.  2.  c.  15«] 

Or,  (14)  shall  forcibly  rescne  any  person^ being  lawfully  in 
custody  of  any  officer  or  other  person,  for  any  the  said  offences 
[i.  e.  m  the  9  Geo.  2.  c.  22.  described]  ; 

Or,  (15)  shall  by  gift  or  promise  of  money,  or  other  reward, 
procure  any  of  his  majesty's  -subjects  to  join  him  or  them  in  any- 
such  unlawful  act ; 

Or,  (16)  shall  unlawfully  and  maliciously  break  down  or  cut 
down  tlie  bank  of  any  river,  or  any  sea  bank,  whereby  any  lands 
sliall  be  overflowed  or  damaged ; 

Or,  (17)  shall  unlawful! v  and  maliciously  cut  any  hop-binds 
growing  on  poles,  in  any  plantation  of  hops ; 

Or,  (18)  shall  wilfully  and  maliciously  set  on  fire,  or  cause  to 
be  set  on  fire  any  mine,  pit,  or  delph  of  coal  <Mr  cannel  coal ; 

Every  person  so  offending,  being  thereof  lawfuHy  convicted, 
shall  be  adjudged  guilty  of  felony>  and  shall  suffer  death  as  in 
cases  of  felony -without  benefit  of  clergy;  but  <iot  to  work  eor^ 
rupCJori/of  blood,  nor  forfeiture  of  lands  or  ffoods. 

Note. — ^I  have  added  the  words  above  {meiher  armed  anddis^ 

fuisedornoi)  to  obviate  an  error  which  runs  through  most  of  the 
ooks,  in  a  very  material  part  of  this  statute*  The^  do  suppose 
that  a  person  must  be  armed  and  disptiud  to  commit  any  o/ the 
oflRences  above  mentioned,  ei^en  the  sending  of  .a  tiireatenitig 
letter,  or  persuading  another  to  be  an  acoomplice ;  .whereas  it 
sfiemeth  somewhat  clear,  that  to  be  armed  ani  disguised  is  only 
necessary  to  constitute  any  of  the  six  first  offences,  and  that  any 
person  whatsoever  may  be  :guilty  of  apy  of  the  other  foUovu^ 
offences,  whether  armed  and  disguised  or  not.  ^     .... 

SkuU  appear  in  any  high  road."}  Rex  v.  Bat/^s  and  Reyn^Ubt 
T^9  Geo4  2.  Cas.Jemp.  Harduf.99ii  The  inidUctment  was,  that 
the delefidants  at  Le^md  in  the  oount^of  Hereford^  being amed 
with'offeiisiv6.weapoas,4uid  haiung  their  faces  blacked,  and  being 
disguised,  did  felonioudy  appeac  in  the  high  road  there,  against 
the  form  of  the  statute.    The  evidence  was,  that  there  was  a 
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(a)  Set  title  BumtRff,  pen 
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great  number  of  rioters  assembled  with  intent  to  cut  down  some 
tampikes  set  up  in  that  county^  and  the  prisoners  were  at  the 
head  of  them,  with  their  faces  blacked  so  as  it  could  not  be 
known  who  they  were,  having  on  women's  gowns,  caps,  and 
straw  hats,  and  each  an  axe  m  his  hand,  and  they  advancing 
foremost  were  taken  by  the  constables  then  assembled  by  the  jus-* 
dees  of  peace ;  and  after  they  were  taken  and  confined,  the  rest 
of  the  rioters  did  cut  down  the  turnpikes.  Ld.  Hardxvicke  Ch.  J. 
directed  the  jury  thus:  The  several  facts  mentioned  in  the  act 
are  not  to  be  taken  as  being  parts  of  the  same  offence,  but  are 
every  of  them  several  offences;  and  this  is  a  direct  separate 
crime  from  the  rest.  It  is  a  single  crime,  and  is  for  appearing  in 
the  high  road  with  faces  blacked,  and  being  otherwise  disguised. 
All  the  other  matters  proved  are  but  as  circumstances,  but  were 
properly  enough  given  in  evidence,  in  order  to  shew  the  nature 
of  the  fact.  Therefore,  if  upon  the  evidence  you  believe  the 
prisoners  did  appear  in  the  high  road  with  ^eir  faces  blacked, 
that  .is  sufficient  within  the  act,  or  that  they  were  otherwise  dis- 
guised, you  are  to  find  them  guilty.  The  jury  immediately,  witli- 
out  going  out  of  court,  found  them  guilty ;  and  they  were  or- 
dered for  execution. 

(9)  As  to  killing  or  wounding  cattle,  see  title  Cattle* 

(12)  ShaU  xjoUfuUy  and  tnaliciouslij/ shoot  at  any  person   in   any  Rex  ▼.  Harris, 
dwelling  house^  or  other  placed]     John  Harris  was  tried  before  ShrewGlmiy 
Rooke  J.  at  Salop   Lent  Ass.  1801,    for  wilfully  shooting  at  Lent  Ass.  isoi. 
Thomas  Banks.    He  was  convicted  and  received  sentence ;  but  ^^*  ^'  p*  ^ 
execution  was  respited  to  take  the  opinion  of  the  judges  on  the  Addfxviii.  * 
foUcrwing  facts.     Thomas  Banks  went  with  a  warrant  from  the  2  Leach,  929. 
sheriff  of  Salop  to  execute  a  writ  of  possession  on  the  prisoner's  S.C. 
house.     The  warrant  was  addressed  to  three  persons,  the  sheriff's  To  shoot  at  an- 
bailifib,  and  after  it  ioas  sealed,  but  before  it  toas  sent  out  of  the  ^l^J^  *" 
qffScef  an  interlineation  was  inserted  by  the  under-sheriff  in  these  Jouw  is  an  "^ 
words  ;  "  and  to  Jeremiah  Powell  and  Thomas  Banks^  my  bailifls  offenoe  within 
on  this  occasion  only.*"    Potoell  and  Banks  went  to  the  prisoner's  this  act. 
house  to  execute  the  writ  of  possession,  and  desired  aamittance. 
The  prisoner  looked  out  of  the  window,  and  they  shewed  him 
their  warrant.    The  prisoner  said,  that  the  first  person  who  came 
in,  he  would  blow  his  brains  out.  Banks  then  went  for  more  help, 
and  returned  with  another  man.    They  then  burst  open  the  door 
of  the  house,  and  the  prisoner  fired  a  blunderbuss  at  them,  and 
wounded  Banks  very  severely  in  the  knee.    It  was  objected  by  Vide  Padfield 
the  prisoner's  counsel  at  the  trial,  Jlrst,  that  the  warrant  gave  no  ▼•  Cabdl  and 
authority  to  Banks  or  P&toellf  their  names  being  interlined  after  Sj^.?*' 
the  seal  was  aflSxed  to  it.     Secondly,   that  the  prisoner  having  y^^l^^^^J' 
shot  at  Banks  in  his  own  house,  this  was  not  withm  the  meaning  ferred  to. 
of  the  statute.     But  the  judges  held  the  conviction  right. 

ShaU  knowinf^y  send  any  letter  signed  with  a  fictitious  name^ 
threatening  to  bum  houses^  ^r.]     Y\&  title  Cetter,  Vol.  iii. 

Being  thereof  lawfully  convicted.^     By  §  14.   every  offence  9  G.  I.  c.  sf. 
that  shall  bd  done  or  committed  contrary  to  this  act  shall  and  The  trial  aiay 
may  be  enquired  of,  examined,  tried   and  determined  in  any  b« "» «;y 
county  in  England,  in  such  manner  and  form,  as  if  the  fact  had  ^^^^^    '^* 
been  therein  committed. 

Richard  Mortis  was  tried  at  the  O.  B.  Feb.  Sess.  1771y  upon 
tm  indictment  -for.  maliciously  shooting  at  Thomas  Parkinson  in 
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the  county  of  Hertford^  and  found  guilty,  and  executed*^»It'wai 

holden  by  the  Ju^esi  in  this  case,  that  the  words  of  the  statute 

extend  to  give  the  prosecutor  a  power  to  prosecute  in  any  county 

at  his  own  option.     He  cannot  however  exercise  this  right  for 

the  purposes  of  injustice  and  oppression,  as  the  statute  expressly 

gives  it  Jbr  the  Better  and  more  impartial  trial  of  the  indictment. 

Mortises  case,  2  Black.  Rep.  733.  1  Leach,  73.  1  Easfs  P.C.  415. 

9  G.  1.  c.  22.  §  4f,  And  for  the  more  easy  and  speedy  bringing  the  offenders 

Apprehending    against  this  act  to  justice,  if  any  person  or  persons   shall  be 

•ofiendcrt.  charged  with  being  guilty  of  any  the  offences  aforesaid,  before 

any  two  justices  of  the  county  where  such  offence  or  offences  were 
or  shall  be  committed,  by  information  of  one  or  more  credible 
person  or  persons  upon  oath  by  him  or  them  to  be  subscribed, 
the  said  justices  shall  forthwith  certify  under  their  hands  and  seals, 
and  return  such  information  to  one  of  the  principal  secretaries  of 
state,  who  is  hereby  required  to  lay  the  same,  as  soon  as  con- 
reniently  may  be,  before  his  majesty  in  his  privy  council ;  where- 
upon his  majesty  may  make  order  in  such  his  council,  requiring 
and  commanding  the  offender  to  surrender  himself  within  forty 
days,  to  any  of  the  justices  of  the  king's  bench,  or  to  any  justice 
of  the  peace,  to  the  end  that  he  may  be  forthcoming  to  answer 
the  said  offence  according  to  due  course  of  law ;  which  order 
shall  be  published  in  the  London  Gazette,  and  shall  be  forthwith 
transmitted  to  tlie  sheriff  of  the  county  where  the  offence  was 
committed,  and  shall  (within  six  days  af^er  receipt  thereof)  be 
proclaimed  by. him  or  nis  officers,  between  ten  and  two  of  the 
clock,  in.  the  market  places,  on  the  market  days,  of  two  market 
towns  in  the  same  county,  near  the  place  where  such  offence 
shall  have  been  committed ;  and  a  true  copy  of  such  order  shall 
be  affixed  upon  some  public  place  in  such  market  towns ;  and  if 
such  offender  shall  not  surrender  himself  pursuant  to  such  order, 
he  shall,  from  the  day  appointed  for  his  surrender,  be  adjudged 
to  he  convicted  and  attainted  of  felony,  and  shall  suffer  pains  of 
death,  as  in  case  of  a  person  convicted  and  attainted  by  verdict 
and  judgment  of  felony,  without  benefit  of  clergy.  And  the 
court  of  King's  Bench,  or  justices  of  oyer  and  terminer  or  gene- 
ral gaol  delivery  for  the  county,  where  the  offence  is  sworn  in  the 
information  to  have  been  committed,  upon  producing  to  them 
such  order  in  council,  under  seal  of  the  said  council,  may  award 
execution  accordingly. 

Bv  §  5.  And  if  any  person,  afler  the  time  appointed  for  surrender 
shall  be  expired,  shall  conceal,  aid,  abet,  or  succour  such  offender, 
knowing  him  to  have  been  so  charged,  and  to  have  been  required 
to  surrender  himself  by  such  order,  and  shall  be  lawfully  convicted 
thereof;  he  shall  be  guilty  of  felony  without  benefit  of  clergy. 

§  6.  But  this  shall  not  hinder  any  judge,  justice  of  the  peace, 
magistrate,  officer,  or  minister  of  ^justice,  from  apprehending  and 
securing  such  offender,  by  the  ordinary  course  of  law  ;  and  if  he 
be  taken  and  secured  before  the  time  of  surrender,  he  shall  have 
his  trial  by  due  course  of  law. 
PtoiagKbyibe  §  ?•  And  the  inhabitants  of  the  hundred  shall  make  full  satis- 
hundrod.  facdon  and  amends  (not  exceeding  200/.)  for  the  damages  sus- 

tained by  the  killing  or  maiming  of  cattle ;  cutting  4own  or  de- 
stroying, trees ;  setting  fire  to  a^y  house,  bam,  or  oul-hoose, 
hoveli  cock,  mow  or  stack  of  corn,  straw,  bay.  or  ytrooii  break* 


ing  or  catdng  down  the  bank  of  any  river,  or  any  sea-bank,  9  o.  1 .  <.  22. 

whereby  any  lands  ahali  be  overflowed  or  damaged ;  cutting  hop* 

binds  growing  on  poles  in  any  plantation  of  hops ;  setting  on 

fire,  or  causing  to  be  set  on  fire^  any  mine,  pit,  or  delph  of  coal 

or  cannel  coal ;  the  same  to  be  niteably  taxed,  and  levied,  as  in 

cases  of  robbery,  by  the  statute  of  27  EL  c.  IS. 

§  8.  But  no  person  shall  be  enabled  to  recover  damages,  unless 
he  shall,  by  himself  or  servant,  within  two  days  after  ^e  damage 
done,  give  notice  of  the  offence,  unto  some  of  the  inhabitants  of 
some  town,  village,  or  hamlet  near  to  the  place  where  the  fact 
was  committed;  and  shall,  within  four  days  after  such  notice, 
^ve  in  his  examination  on  oath,  or  the  examination  on  oath  of 
his  servant  who  had  the  ci|re  of  the  same,  before  a  justice  of  the 
county,  liberty,  or  division  where  sack  fact  shall  be  committed, 
inhabiting  in  or  near  the  hundred,  whether  he  knows  the  person 
or  persons  that  committed  the  fact,  or  any  of  them ;  and  if  upon 
such  examination  it  be  confessed  that  the  examinant  knows  the 
said  persons,  or  any  of  them,  then  auch  person  confessing  shall 
be  bound  by  recognizance  to  prosecute  tne  offender  by  indict- 
ment or  otherwise  according  to  law. 

In  an  action  upon  this  statute,  to  recover  the  value  of  corn  Cook  v.  TfM 
wilfully  and  feloniously  set  on  fire  in  the  parish  of  B.  the  declara^  hundred  of 
lion  averred  notice  of  the  said  offence'  to  have  been  given  "  to  fS*^^  ht. 
divers  of  the  inhabitants  of  the  mid  p&rish  within  the  hundred 
and  county  aforesaid,  being  near  to  the  said  place  where,  &c. 
according  to  the  form  of  the  statute,*'  &c.  and  a  verdict  was 
given  for  the  plaintiff*  A  rule  nisi  was  obtained  for  arresting  the 
judgment,  because  the  averment  was  not  that  notice  was  given  to 
the  inhabitants  of  some  ^^liown,  village,  or  hamlet  near  the  place,'* 
&C  but  only  to  the  inhabitants  of  tfa«  "  parish"  near  to  the  place : 
And  upon  shewing  cause,  the  Court  held  that  after  verdict  it 
woald  be  presumed,  that  in  receiving  proof  of  the  allegation  that 
notice  was  civen  to  the  inhabitants  of  the  parish,  evidence  was 
alao  received  of  notice  having  been  given  to  the  vill  of  B,  But 
such  evidence  might  have  been  rebutted  by  shewing  that  the 
parish  contained  several  vills,  and  that  the  notice  was  not  given  to  a 
near  vill,  but  to  one  at  a  distance  from  the  place  where  the  fact  was 
committed,  which  would  be  a  bad  notice.  But  in  the  absence  of 
shewing  this,  it  would  be  intended  that  the  parish  of  B.  is  a  vill. 

It  has  been  decided  by  a  variety  of  cases,  that  every  parish  shall 
prhmdjhcie  be  intended  to  be  a  vill^  unless  the  contrary  be  shewn. 

^  9.  And  if  any  one  of  the  offenders  be  apprehended  and  law*  9  G.  i.  c  ^2. 
fully  convicted,  in  six  months  after  the  offence  committed,  the 
hundred  shall  not  be  liable. 

§  10.  And  the  action  shall  not  be  commenced  but  within  one  Commence- 
year  after  the  ofience  committed.  ^^^^  ^^'  -^t'f  »»>"• 

§1^  And  if  any  person  shall  apprehend  or  cause  to  be  con*  Persons  kiiicil 
victed,  any  such  oTOttder  above  mentioned,  and  shall  be  killed,  orwound^lin 
or  wounded  so  as  to  lose  an  eye,  or  the  use  of  any  limb,  in  ap-  JJ^gJ^^^IT^  °^ 
prehending  or  securing,  or  endeavouring  to  apprehend  or  secure 
any  such  offender;   upon  proof  thereof  made  at  the  general 
quarter  sessions  of  the  peace  for  the  county,  liberty,  division  or 
place  where  the  offence  was  committed,  or  the  party  killed  or 
wounded^  by  the  person  so  apprehending  and  causing  the  offender 
to  be  convictedf  or  the  person  so  wounded,  or  the  executors  or 
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9  G.  1/  e.  fs»    administrators  of  the  party  killed,  the  justices  of  the  said  seisioD# 

shall  give  a  certificate  thereof  to  the  person  wounded,  or  to  the 
executors  or  administrators  of  the  person  killed,  bj  which  ibej 
shall  be  entitled  to  receive  of  the  sheriff  50l*  to  be  allowed  in  his 
accounts ;  which  he  is  required  to  pay  in  thirty  days  from  the 
time  the  certificate  shall  be  produced  and  shewn  to  him,  on  paift 
of  forfeiting  to  the  party  l(tf.,  for  which,  and  for  the  penalty,  the 
party  may  bring  his  action  upon  the  case. 

10  G.  3.  c.  92.        By  the   10  Geo.  2.  c.  32.  §  4.   the  several   provisions  of  the 
5  ^  9  Geo.  1.  c.  22.  are  extended  to  the  offences  of  breaking  banks^ 

cutting  hop-binds,  and  setting  on  fire  coal  mines;  offences  made 

felony  by  the  6  Geo.  2.  c.  87.  and  10  Geo.  2.  c.  82. 

A3  G.  3.  c.  58.        And  by  stat.  48  Geo.  8.  c.  58.  (called  Loref  EUenborough's  cc/,) 

j^^^^^"'       ^^^  reciting,  that  "  whereas  divers  cruel  and  barbarous  out- 

'^**''^  ***'*'     rages  have  been  of  late  wickedly  and  wantonly  committed  in 

divers  parts  of  England  and  Ireland,  upon  the  persons  of  his 
majesty's  subjects,  either  with  an  intent  to  murder,  or  to  rob, 
or  to  maim,  disfigure  or  disable,  or  to  do  other  grievous  bo- 
dily harm  to  such  subjects:    And  whereas  the  provisions  now 
by  law  made  for  the  prevention  of  such  offences,  have  been 
found  ineffectual  for  that  purpose :    And  whereas  certain  other 
heinous  offences,  committed  with  intent  by  burning  to  destroy  or 
injure  the  buildings,  and  other  property  of  his  majesty's  subjects, 
or  to  prejudice  persons  who  have  become  insurers  of  or  upon  the 
same,  have  been   of  late  also  frequently  committed;    but  no 
adequate  means  have  been  hitherto  provided  for  the  prevention 
sliooiiDg  at,  or    and  punishment  of  such  offences ;"  it  is  therefore  enacted,  *^  that 
attempting  to      jp  g^y  person  or  persons  after  the  Ist  day  of  Jw/y,  1808,  shall, 
i'^M  Zf '  either  in  England  or  Ireland  (a),  wilfully,  maliciously,  and  unlaw- 
person,  ^th  in-  fuHy  shoot  at  any  of  his  majesty's  subjects,  or  shall  wilfully,  ma- 
teot  to  murder,  liciously,  and  unlawfully  present,  point,  or  level  any  kind  of  loaded 
maim,  &c  or     fire  arms  at  any  of  his  majesty's  subjects,  and  attempt,  by  draw- 
to  do  some         j^g  ^  trigger  or  in  any  other  manner,  to  discharge  the  same  at 
Sm^*or  to  rZ  ^"^  against  his  or  their  person  or  persons,  or  shall  wilfully,  malici- 
sisft  lawful  ap-     ously,  and  unlawfully  stab  or  cut  any  of  his  migesty's  subjects, 
prehension,        with  intent  in  so  doing,  or  by  means  thereof,  to  murder,  or  rob, 
iUony  without     or  to  maifri,  disfigure,  or  disable  such  his  majesty's  subject  or  sub* 
cUrgj.  jects,  or  with  intent  to  do  some  other  grievous  bodily  harm  to 

such  his  majesty's  subject  or  subjects,  or  with  intent  to  obstruct, 
resist,  or  prevent  the  lawful  apprehension  and  detainer  of  the 

Eerson  or  persons  so  stabbing  or  cutting,  or  the  lawful  appre- 
ension  ana  detainer  of  any  of  his,  her,  or  their  accomplices  for 
any  offences  for  which  he,  she,  or  they  may  respectively  be  liable  by 
law  to  be  apprehended,  imprisoned,  or  detained ;  or  shall  wilfidly, 
maliciously,  and  unlawfully  set  fire  to  any  house,  bam,  granary, 
hop  oast,  malthouse,  stable^  coach  house,  outhouse,  mill,  ware- 
house, or  shop,  whether  such  house,  barn,  granary,  hop  oast, 
ijpalthouse,  stable,  coach  house,  outhouse,  mill,  warehouse,  or 
-^shop  shall  then  be  in  the  possession  of  the  person  or  persons  so  set- 


(a)  Hits  act  was  not  meant  to  create  a  felony  beyond  the  limits  of  England  and 
JrOandf  and  is  not  extended  by  etat.  39  G.  5.  c  37.  to  an  ofience  committed  on  the 
fdffh  seas  out  of  Sngland  or  Ireland,  (yii.)  at  Tarregima  MoU,  So  held  by  tea 
judges  in  JL  V.  Amterro  on  obm  reserved  by  U  Blanc  J.  at  the  Adroinlly  M}f 
Sw.  tai4.    MS*  C.  C.R. 
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ting  fire  to  the  same,  or  in  the  possession  of  any  other  person  or  per*  49  0. 8.  c  5t» 
sons,  or  of  any  body  corporate,  with  intent  thereby  to  injure  or  de« 
fivud  his  majesty  or  any  of  his  majesty's  subjects,  or  any  body 
corporate,  that  then  and  in  every  such  case,  the  person  or  per- 
sons so  offending,  their  counsellors,  aiders,  and  abettors,  know- 
ing of  and  privy  to  such  offence,  shall  be  and  are  hereby  declared 
to  be  felons,  and  shall  sufier  death  as  in  cases  of  felony  without 
benefit  of  clergy." 

**  Provided  alwa3nB,  that  in  case  it  shall  appear  on  the  trial  of  ^"^  ^  "^^ 
any  person  or  persons  indicted  for  the  wilfully,  maliciously*  and  ^Wnngorcut- 
unlawfally  shooting  at  any  of  his  majestjr's  subjects,  or  for  wil-  c^mi^HirUMtt 
fully,  maliciously,  and  unlawfully  presenting,  pointing,  or  level-  if  death  had  tn* 
Jing  any  kind  of  loaded  fire  arms  at  any  of  his  majesty's  subjects,  sued  it  would 
and  attempting,  by  drawing  a  trigger,  or  in  any  other  manner.   n<*^v«  *»•"» 
to  discharge  the  same  at  or  against  his  or  their  person  or  persons,  ^JJJy  ^JaScd  ' 
or  for  tb^  wilfully,  maliciously,  and  unlawfully  stabbing  or  cut-  l^^ mu^uX 
ting  any  of  his  majesty's  subjects  with  such  intent  as  aforesaid, 
that  such  acts  of  stabbing  or  cutting  {a)  were  committed  under 
such  circumstances  as  tliat  if  death  had  ensued  therefrom  the 
same  would  not  in  law  have  amounted  to  the  crime  of  murder, 
that  then  and  in  every  such  case  the  person  or  persons  so  in- 
dicted shall  be  deemed  and  taken  to  be  not  guilty  of  the  feloniea 
whereof  they  shall  be  so  indicted,  but  be  thereof  acquitted." 

Shall  wil/uUiff  maliciousljfj  and  unknofuUy  shoot «/.]  The  follow- 
iog  case  was  submitted  by  Mr.  Justice  Le  Blanc  to  the  Judges  in 
M.T.  1805. 

Rex  V.    William   Kitchen^  Bridgewater  Sum.  Ass.  1805.  M8,  To  iboot  at  an- 
C  C.  Rm     The  prisoner  was  tried  and  convicted  on  an  indictment  **?**'  ^^  • 
for  maliciously  shooting  at  Elizabeth  Mondwn,  wUh  a  loaded  pistoi:  JJ?^*  iT^Jder 
with  intent  to  kill  and  murder  her  against  the  statute.    There  ^nd  wii^^ 
were  other  counts  in  the  indictment,  some  stating  the  intent  to  only  u  an 
he  to  do  her  some  grievous  bodily  harm,  and  others  to  disfigure  offence  witbm 
her,  and  some  stating  the  pistol  to  be  loaded  with  gunpowder  *^"^  ^  ^*  ^' 
only,  and  others  stating  it  to  be  loaded  with  gunpowder  and  other  ^  ^^ 
destructive  materials. —-There  was  not  any  direct  and  positive 
evidence  of  the  pistol,  which  was  fired  close  to  the  prosecutrix's 
car,  being  loaded  with  any  thing  besides  gunpowder  and  wadding 
or  paper,  but  there  were  circumstances  from  whence  to  infer,  that 
it  was  loaded  with  some  other  destructive  materials,  and  the  evidence 
of  the  surgeon,  as  to  his  opinion  from  the  nature  of  the  wound,  was 
positive  that  it  must  have  been  so  loaded :  it  is  however  very  pos- 
sible, that  it  might  not  have  been  loaded  with  any  thing  except  pow- 
der and  paper.    The  learned  judge  directed  the  jury  that  whether 
the  pistol  was  loaded  with  gunpowder  and  ball  or  other  destructive 
materials,  or  whether  it  was  loaded  with  gunpowder  and  paper 
only,  if  the  prisoner  fired  so  near  to  the  person  of  the  prosecutrix 
and  in  such  a  direction  as  that  it  probably  would  kill  her,  or  do 
her  some  grievous  bodily  harm,  and  with  mtent  that  it  should  do 
so,  the  case  was  within  the  statute :  but  his  lordship  desired  them, 
if  they  found  him  guilty,  to  tell  him  whether  they  were  satisfied 
that  the  pistol  was  loaded  with  any  destructive  materials  besides 

(«)  Ilicse  words  "  of  tlibbing  or  cutting"  dionld  ha?e  been  omitted.    Fnm 
«  fiota  n  the  Istc  Mr.  J.  Groee's  copy  of  the  M&Sum. 
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gunpowder  and  paper  or  not.  The  jury  found  the  prisoner  guSliy, 
and  said,  they  were  satisfied  that  the  pistol  was  loaded  with  Bome 
destructive  material  besides  powder  and  wadding. 

Application  was  afterwards  made  to  the  crown  for  mercy  on  the: 
ground  that  the  pistol  was  not  loaded  witi)  any  thing  but  powder 
and  paper,  and  supposing  that  to  be  the  fact,  the  question  sub*- 
mitted  to  the  judges  was,  whether  the  direction  to  the  jury  was 
right. — On  Kith  November  1805>  all  the  judges  (except  Heath  J. 
who  was  absent  from  illness)  were  of  opinion  that  the  prisoner  was 
properly  convicted  and  the  direction  right. 

Shall  'ailfuUy^  maliciously^  and  unlawfully  stab  or  cut*']     The 

words  ''  stab  or  cuf  relate  only  to  such  wounds  as  are  inflicted 

by  a  sharp  instrument,  as  appears  from  the  following  cases,  which 

have  been  decided  by  the  judges. 

An  iiT&triiraent        I^^  V.  Haytoardy  otherwise  Haruooody  0,B*  January^  180& 

capable  of  cut-    Cor.  Macdonald  C.  B.     The  prisoner  was  indicted  on  statute 

fing,  and  proved  43  Qeo.  3.  c  5&.  $  1.     The  indictment  charged  a  larceny  to  have 

to  have  actuaJly  \^qqj^  committed  by  the  prisoner,  by  stealing  certain  goods  of 

not*o"rdiliarfly     Richard  Crobtree  of  the  value  of  5s, :  That  having  committed  the 

used  for  that       felonv,  he  made  an  assault  upon  Benjamin  Chantry^  and  with  a 

purpose,  is  certam  sharp  instrument  then  and  there  feloniously,  &c.  did  strike^ 

wkhiii  Stat.         stab,  and  cut  the  said  Benjamin  Chantry  in  and  upon  the  headf 

4  i  Cj.  o,  c.  oS,     ^i^ij  intent  in  so  doing,  by  means  thereof,  to  obstruct,  resist,  and 

to  prevent  the  lawful  apprehension  and  detainer  of  him  Richard 
Haytvard  (the  prisoner.) — AH  the  counts,  which  were  four  in  num« 
ber,  charged  the  striking,  stabbing,  and  cutting  only,  with  intent  to 
prevent  the  lawful  apprehension  and  detainer,  Arc.  A  larceny  was 
proved  to  have  been  committed  in  the  house  of  Ctabtree^  into  which 
the  prisoner  and  another  had  entered.  They  were  seen  coming  out 
of  the  house  by  persons  who  had  watched  them.  The  prisoner 
was  pursued  and  seized  by  one  gentleman  from  whom  he  dis- 
<^i^g&gc^  himself,  but  was  still  pursued,  and  aflerwarts  seized  by 
Benjamin  Chantry^  whose  evidence  was  as  follows  :  That  on  the 
evening  of  the  20th  of  October  last,  about  seven  o'clock,  he  heard 
very  much  a  cry  of  stop  -thief:  That  he  went  out  of  his  shop  and 
saw  a  gentleman  pursuing  a  man,  and  crying,  stop  thief:  That  he 
stept  over  tlie  way  to  meet  him,  following  him  across  the  street* 
The  prisoner  fell  down,  and  he  (the  witness)  caught  hold  of  him, 
in  order  to  apprehend  him:  That  he  led  the  prisoner  along 
quietly  forty  or  fifly  yards :  That  Mr.  Halfordy  the  gentleman 
who  had  been  pursuing  him,  said  to  the  witness,  that  the  prisoner 
had  something  in  his  hand  he  would  strike  with ;  and  before  lie 
looked  to  see,  the  prisoner  did  strike  him  with  an  iron  on  the  head. 
Several  bones  have  been  taken  out,  and  more  were  expected. 
He  then  proved  that  the  iron,  which  was  produced  at  the  trial, 
was  taken  out  of  the  prisoner's  hand. 

Stephen  Parrot^  surgeon  of  the  Middlesex  hospital,  said,  that 
the  skull  was  fractured,  and  that  nothing  Vas  so  likely  as  that  it 
should  have  been  done  with  an  instrument  such  as  that  which 
was  produced,  and  had  been  proved  to  be  the  instrument  made 
use  of  by  the  prisoner. — That  a  part  of  tlie  bone  was  cut  away  from- 
the  skull  like  a  goose-quill,  three  inches  and  a  half  long.  The  Court . 
put  several  questions  to  him,  to  ascertain  whether  the  piece  of  the 
skull  was  taken  off  by  breaking,  splintering,  tearing,  &c.  or  clearly 
by  cutting ;  to  which  he  answered,  that  a  complete  piece  was  taken 
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mitasif  sawed  ont,  not  broken  out,  but  cut  out.  The  witness  having^  Cutting  instru^ 
aanmilated  the  bone  taken  out  to  a  quill,  he  was  asked  if  it  mcnt. 
appeared  to  be  cut  oflPin  the  same  manner  as  part  of  a  qmll  is  cut  Hayward'acase. 
offy  in  beginning  to  make  a  pen;  to  which  he  answered,  **  £x-- 
actly  so." 

Upon  this  evidence  the  prisoner  was  convrcted.  Lord  C.  F. 
Macdonaid  was  inclined  at  the  trial  to  think,  that  as  the  instru- 
ment was  proved  by  the  surgeon  to  be  capable  of  cutting,  and 
actually  to  have  cut,  and  as  the  act  has  mentioned  cutting  ge- 
nerally, without  reference  to  any  description  of  instrument,  that 
the  conviction  was  proper.  But  some  doubts  arising  on  the  casej 
as  the  instrument  which  was  used  was  not  of  a  sort  originally  in- 
tended for  cutting,  nor  ordinarily  used  for  that  purpose,  being 
adapted  for  the  purpose  of  prising  open  doors,  drawers,  chests, . 
Arc.  and  that  the  intent  of  the  prisoner  was  not  to  cut  with  such 
an  instrument,  but  to  break  or  lacerate  the  head ;  the  case 
was  referred  to  the  consideration  of  the  judges,  who  held  the 
conviction  right,  and  the  prisoner  was  accordingly  executed. 

Hex  V.  Atkimon^  York  Lent  Ass,  1806.     Cor.  Chambre  J.  MS.  ^  gtrikinir  orer 
C.  C.  R.    Peter  Atkinson  was  indicted  on  stat.  43  Geo,  3.  c.  58.  the  face  with 
with  feloniously,    wilfully,  &c.  striking,  stabbing    and    cutting  tlieibarpor 
Elisabeth  Stocliden,  with  mtent,  as  laid  m  some  of  the  counts,  to  ^^^^  part  of  a 
kill  and  murder  her,  and  in  others  to  do  her  grievous  bodily  ll"™"**^'.*?  * 
harm.     Some  of  the  counts  charged  the  acts  to  be  done  with  a  ^'i^"|^'^  ^"^ 
hammer,  the  others  generally  without  mention  of  the  instru- 
ment. 

The  effect  af  Elixaheth  8tockden*s  evidence  was,  that  she  and 
the  prisoner  were  both  servants  to  Michael  ScholefieU ;  there 
was  no  other  servant  in  the  family,  and  their  master  and  mistress 
being  from  home,  no  one  slept  in  the  house  but  themselves  on  the 
night  of  the  22d  of  September,  In  the  morning  of  the  23d, 
she  got  up  about  six,  and  having  unlocked  her  bed-chamber 
door,  she  found  the  prisoner  standing  close  to  it^  with  his  face  to 
the  door ;  he  said  he  was  going  to  Kill  her ;  he  had  a  smallish 
claw  hammer  in  his  rieht  hand,  with  which  he  struck  her  first 
over  the  nose.  Before  he  struck  she  saw  the  claw  distinctly,  and 
that  the  blow  was  with  the  claw  end  of  the  hammer ;  it  wassharp, 
and  cut  her  nose  near  an  inch  in  length,  and  down  to  the  bone ; 
the  blow  knocked  her  down;  she  lay  upon  her  face;- then  he 
beat  her  on  the  right  side  of  her  head  with  the  hammer ;  he  kept 
her  down  with  his  hands  without  speaking  to  her  at  all ;  he 
struck  her  seven  times  on  the  right  side  of  her  head,  and  six 
times  on  her  left ;  but  whether  with  the  claw  or  the  otlier  end  of 
the  hammer,  she  knew  no  otherwise  than  from  what  the  surgeon 
told  her,  as  she  continued  lying  on  her  face  ;  he  left  her  lying  on 
the  landing  place,  where  she  continued  a  quarter  of  an  hour,  or 
better,  from  inability  to  rise. — The  surgeon,  who  arrived  about 
eight  in  the  morning,  found  Elizabeth  l^ockden  with  a  great 
d^  of  blood  upon  her  clothes,  and  many  wounds  on  her 
head,  one  near  an  inch  long  on  the  right  side  of  the  nose, 
quite  to  the  bone;  those  on  the  liead  were  not  quite  so 
long,  but  the  greatest  part  of  them  went  quite  down  to  the 
bone*  He  said  he  could  speak  with  certainty  to  twelve  in  num- 
ber on  her  head ;  bnt  he  was  not  certain  that  they  were  all 
inflicted  bj  the  same  instrument ;  some  were  simple  inci8ions> 
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Cutting  mstru-   otliers  contQsed  and  lacerated ;  that  on  the  nose  was  a  simple  m^ 

^^"^      .  cision,  appearing  as  if  made  by  a  sharp  instrument.     The  neatest 

Ukiusou  scase.     ^^  ^^  ^^^  wounds  on  the  head  seemed  contused,  but  all  might 

have  been  done  with  the  same  instrument,  by  which  the  nose 
was  cut.  The  difference  might  arise  from  the  different  situation 
ef  the  wounds ;  according  to  the  situation  of  the  parts. — The  claw 
of  a  hammer  might  give  a  wound,  accompanied  by  some  con- 
tusion. A  blow  with  the  bony  part  of  the  fist,  he  thought,  might 
cut  in  such  a  way  as  not  easily  to  be  distinguished  from  a  simple 
incised  wound.  He  observed  the  wounds  on  the  head  with  a 
view  to  form  a  judgment  whether  they  were  given  with  a  hammer^ 
and  some  of  them  seemed  as  if  given  by  the  two  sides  of  the  claw 
of  the  hammer,  there  being  a  wound  or  cut  on  each  side,  and  a 
space  between  unhurt.  There  were  several  in  that  state ;  and  on 
comparing  the  extent  of  the  parts  unhurt,  lying  between  the 
wounds,  they  seemed  to  correspond  in  size,  so  that  the  wounds 
had  the  appearance  of  being  given  by  the  same  instrument.  No 
hammer  was  found  that  could  be  ascertained  to  be  what  the 
prisoner  had  used,  so  that  there  was  no  opportunity  of  judging 
oy  inspection  in  what  degree  it  was  calculated  to  be  used  as  a 
cutting  instrument. 

It  was  left  to  the  consideration  of  the  jury,  whether  the  wounds 

were  given  with  the  claw  part  of  the  hammer,  and  they  found  the 

prisoner  guilty.     Sentence  was  passed  upon  him,  but  execution 

^  '^^^*^^^^'         respited,  to  take  the  opinion  of  the  judges,  whether  the  evidence 

^nL  *D4^*^'        ^^  *^®  nature  of  the  wounds  and  of  the  instrument  used  was 

sufficient  to  bring  the  case  within  the  statute  43  Ga>.3.  c.58. 
The  judges  held  the  conviction  to  be  right,  and  the  prissner  was 

'^^^'Jd^'^iwot      ^'  ^'  ^^  ^®  attempted  to  kill  her  with  the  blunt  end  of  the 
'"*'     "^        *    hammer  he  would  have  been  guilty  (^  a  misdemeanor  only. 
1  Russ.  85^  Cutting  is  properly  a  wounding  with  an  instrument  having  a 

sion's  Die-      '    sharp  edge  ;  stabbing  is  a  wounding  with  a  pointed  instrument, 
tionary.  In  the  following  case,  it  was  held  that  a  blow  with  a  square 

iron  bar,  which  inflicted  a  contused  or  lacerated  wound,  was  not  a 
Hex  T.  Adams    ^"^^'^8  within  the  act. 

O.  B.  Jan.  Sees.  John  Adams  was  tried  at  the  (hB,  Jan.  Sess,  1808,  before 
J  808.  MS.  '  Lawrence  J.  on  an  indictment,  the  first  count  of  which  charged 
ecu.  him  with  feloniously,  wilfully  and  maliciously  making  an  assault 

A  blow  with  a  q^  William  BatTctf  and  with  a  certain  sharp  instrument  striking 
whidi^hiflicted'  ^^^  cutting  him  in  and  upon  his  head,  with  intent  to  murder  him» 
n  contused  or  &g&^nst  the  form  of  the  statute.  A  second  count  charging  the 
lacerated  same  facts  with  intent  to  disable  Barret ;  and  a  third,  with  intent 

wound,  beJd  not  to  do  him  great  bodily  harm. 

Uie''""'^'''*^*"       On  the  evidence  it  appeared,  that  on  the  9th  of  June  1807, 
le  act  William  Barrety  the  prosecutor,  being  the  constable  of  Poplar 

and  Blackxjoall  and  John  Lee^  being  the  headborough,  having 
heard  that  there  was  a  riot  in  a  street  called  Noble^street^  went 
into  that  street  about  twelve  o'clock  at  night,  with  a  view  of  keep- 
ing the  peace ;  that  when  they  got  there  the  rioters  bad  dis* 
persed;  but  observing  a  woman,  who  turned  out  to  be  the 
.  prisoner's  wife,  standing  at  an  alley  in  that  street.  Barret  told 
her  to  ^o  home,  or  he  should  find  her  one,  and  immediately  upon 
his  saying  this,  the  prisoner  (who  probably  mistook  him  and  Lee 
for  some  men,  who,  as  he  alleged  in  his  defence,  had  been  in  his 
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house  that  night,  and  treated  his  wife  with  great  indecency,)  43G.0.  &«•• 
rushed  by  the  wooian,  and  with  some  weapon  struck  Lee  two  Cutting. 
blows,  the  last  of  which  knocked  him  down,  and  directly  after-  Adam«*s  case. 
wards  struck  the  prosecutor  witli  the  same  weapon  several  blows 
on  the  head  and  body,  pursuing  him  near  two  hundred  yards, 
when  he  fell,  and  was  there  left  by  the  prisoner  senseless,  with  a 
cut,  as  the  prosecutor  expressed  himself,  on  one  side  of  his  head, 
of  two  inches  long.     The  weapon,  as  described  by  Lee^  was  about 
two  feet  and  a  half  long,  heavy,  and  sharp  withaK  and,  as  he  sup- 
posed, iron,  but  he  did  not  observe  its  shape.     Barret  described 
It  as  being  about  three  feet  Ion?,  of  the  same  thickness  through- 
out, and  square,  and  from  the  blows  he  received,  and  its  appear- 
ance, he  judged  it  to  be  a  square  iron  bar ;  one  of  the  blows 
divided  the  prosccutor*s  hat  in  a  straight  line  for  about  the  length 
of  an  inch  or  more ;  another  blow,  which  occasioned  the  wound 
in  his  head,  made  a  dent  in  the  hat  of  some  length,  and  in  some 
degree  broke  the  texture  of  the  hat,  but  it  did  not  divide  it ;  and 
the  wound,  as' described  by  the  surgeon  who  attended  tlie  prose- 
cutor, was  about  two  inches  long,  penetrating  the  integuments  to 
the -skull,  and  appeared  to  him  to  have  been  given  by  a  blunt,  and 
not  by  a  sharp  instrument,  there  being  a  great  deal  of  contusion 
down  the  sides  of  the  wound,  being  what  the  surgeons  call  a  con- 
tused and  lacerated  wound,  and  not  what  is  called  an  incised 
wound.     There  was  no  direct  proof  of  any  intention  in  the  prisoner 
to  cut  the  prosecutor.     Under  these  circumstances,  the  learned 
judge  directed  the  jury,  if  they  believed  the  evidence,  to  find  the 
prisoner  guilty,  reserving  it  for  the  opinion  of  the  judges,  whether 
the  facts,  as  given  in  evidence,  were  sufficient  to  establish  a 
wilful  cutting  within  the    meaning  of  the  43  Geo.  S.  c.  58.  and 
the  jury  found  the  prisoner  guilty.     The  judges  held  the  con- 
viction wrong,  the  wound  havmg  been  inflicted  not  with  a  sharp, 
but  a  blunt  instrument. 

So  also  in  a  case  before  Dallas  C.J.  and  Burton  J.  at  Chestert   Anoa.iEv. 
it  was  ruled,  that  a  blow  with  the  handle  of  a  windlass  was  not  a  ^1«  Stat 
cutting  within  the  act,  though  it  made  an  incision.  ^^4'  ^'^Vo 

What  shall  be  considered  a  cutting  U)M  intent  to  do  some  grievous  ^'  '  °^***  ^  *  ^ 
bodily  harm.']  An  extraordinary  and  shocking  case  was  tried  be* 
fore  Graham  B.  at  Chelmsford  Lent  Ass.  1818.  The  prisoner  was 
indicted  on  Lord  £llenborough*s  act.  The  only  count  to  which 
the  evidence  applied  was,  that  with  a  sharp  instrument  he  felo- 
niously and  maliciously  did  cut  Mary  Evans  upon  her  private  parts^ 
with  intent  in  so  doing  to  do  her  a  grievous  bodily  harm.  The 
fact  of  cutting,  as  charged,  was  proved  by  the  evidence  of  Mary 
ExMnSf  an  intelligent  girl  of  ten  years  of  age,  in  which  she  was 
corroborated  by  the  testimony  of  her  mother  and  the  surgeon 
who  had  examined  her.— -The  learned  judge  told  the  jury,  that 
they  were  to  consider  whether  this  was  not  a  grievous  bodily  in- 
jury to  the  child,  though  eventually  not  dangerous ;  that  such  it 
seemed  tq  him,  and  as  to  the  intent  (though  meant  a  rape)  he 
did  that  which  the  law  made  a  distinct  crime,  viz.  intentionally  to 
do  the  child  a  grievous  bodily  harm.  He  was  not  the  less  guilty 
of  that  crime,  because  his  principal  object  was  another.  That 
the  intention  might  be  inferred  from  the  act  itself.  The  jury 
found  the  prisoner  guilty,  but  sentence  was  respited  to  take  the 
opinion  of  the  judges^  ail  of  whom  held  the  conviction  rights 
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4d  G.  3,  c.  58.        N.  B.  At  the  following  assizes  the  prisoner  received  sentence 

of  death,  and  was  left  for  execution.  On  SOth  July  following,  he 
was  respited  till  the  14th  of  August ;  and  ultimately  ne  was  ordered 
to  be  imprisoned  two  years  in  the  house  of  correction. 


Mulx  itean. 


[25  Geo.  2.  c.  10.  §  1.  S.] 

25G.  2.  c.  la     PVERY  person  who  shall  unlawfully  break,  or  by  force  enter 
§  1*  into,  any  mine  or  wad  hold  of  wad  or  black  cawke,  commonly 

called  black  lead,  or  into  any  pit,  shaft,  adit,  or  vein  thereof;  or 
shall  unlawfully  take  and  carry  away  from  tlience  any  wad,  black 
cawke,  or  black  lead,  although  not  actually  broke,  or  by  force 
entered  into  by  such  offender ;  or  shall  aid,  hire,  or  command  any 
person  to  commit  any  of  the  said  offences,  shall  be  guilty  of  felony, 
and  the  Court  or  judge  may  order  him  to  be  committed  to  prison, 
or  the  house  of  correction,  for  (not  exceeding)  one  year,  to  be 
kept  to  hard  labour,  and  to  be  publicly  whipped  by  thC  commoa 
hangman,  or  by  the  master  of  such  house  of  correction,  at  such 
times  and  places,  and  in  such  manner  as  the  court  shall  think 
proper ;  or  he  may  be  transported  for  a  term  not  exceeding  sevea 
years ;  and  if  he  shall  voluntarily  escape,  or  break  prison,  or  re* 
turn  from  transportation  before  the  time,  he  shall  be  guilty  of 
felony  without  benefit  of  clergy,  and  shall  be  tried  in  the  county 
where  he  escaped,  or  where  he  shall  be  apprehended. 

^  3.  And  if  any  person  shall  buy  or  receive  any  such  wad, 
knowing  the  same  to  be  unlawfully  taken  and  carried  away  aft 
aforesaid,  he  shall  be  guilty  of  felony,  and  be  liable  to  all  the  pe- 
nalties inflicted  by  the  laws  on  persons  knowii^ly  buying  or 
receiving  stolen  goods. 


npH^Mi^B^li^ 


[SJ.  C.21.   lW.se88.I.c.  18.  JIY-   9&10W.c.3e. 
22  Geo.  2.  c.  33.    S5  Geo.  S.  c.  160.] 

Bl«Bph«my.         A^^  blasphemies  against  God,  as  denying  his  being  or  provi'^ 

dence;  and  all  contumelious  reproaches  of  Jesus  Christ;  all 
profane  scoffing  at  the  holy  scriptures,  or  exposing  any  part  of 
them  to  contempt  or  ridicule ;  impostures  in  religion,  as  ftdsely 
pretending  to  extraordinary  commissions  from  God,  and  terrify' 
ing  or  abusing  the  people  with  false  denunciations  of  judgments ; 
and  all  open  lewdness  grossly  scandalous  —  are  punishable  by- 
fine  and  imprisonment,  and  also  such  corporal  pumshment,  as  ta 
the  court  shall  seem  meet,  according  ta  the  neinousness  of  the 
crime.    1  Havs.  c,  5.  §6.    I  East's  P.C.  3* 
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Also  BeditioQs  words,  in  derogation  of  the  established  religion,   Deprvving^  the 
are  indictable,  as  tending  to  a  breach  of  the  peace.  1  Haxio,  c.  5.  §  6.  «tubHshcd  re-  , 

If  any  person  shall  in  any  stage  play,  interlude,  show,  may-  %»<>"• 
game,  or  pageant,  jestingly  or  profanely  speak  or  use  the  holy  Representing 
name  of  God,  or  of  Christ  Jesus,  or  of  the  Holy  Ghost,  or  of  the  *^  ^^*;*y  »" 
Trinity,  he  shall  forfeit  10/. ;  half  to  the  king,  and  half  to  him  that  f^rj'?/'* 
shall  sue. 

By  Stat.  1  fV.S^M.  c.  18.  no  person  shall  have  any  benefit  of  Denying  the 
the  toleration  act,  who  shall  deny  in  his  preaching  or  writing  the  Trinity. 
doctrine  of  the  blessed  Trinity,  as  it  is  set  forth  in  the  thirty -nine 
articles. 

And  by  9  &  10  W,  c,  32.  if  any  person  having  been  educated   Christiaas  de- 
in,  or  at  any  time  having  made  profession  of  the  christian  religion  praying  the 
in  this   realm,  shall  by  writing,  printing,   teaching,    or  advised  j?™^i*"  '*- 
speaking,  deny  any  one  of  the  persons  in  the  holy  Trinity  to  be    '**^"* 
God ;  or  shall  assert  or  maintain  there  are  more  gods  than  one ;  or 
shall  deny  the  christian  religion  to  be  true,  or  the  holy  scriptures 
to  be  of  divine  authority ;  and  shall  be  convicted  thereof,  in  any  of 
the  courts  at  Westminster^  or  at  the  assizes,  on  the  oaths  of  two 
witnesses,  he  shall  for  the  first  offence  be  incapable  to  have  any 
office  ecclesiastical,  civil,  or  military,  (unless  he  shall  renounce 
such  opinion  in  the  court  where  he  was  convicted  within  four 
months  afler  such  conviction) ;  and  for  the  second  offence  he  shall 
be  disabled  to  be  plaintiff,  guardian,  executor,  or  administrator, 
to. take  any  gift  or  legacy,  or  to  bear  any  office,  and  shall  be  im- 
prisoned for  three  years. 

But  no  person  shall  be  prosecuted  for  any  words  spoken  unless 
the  information  be  given  to  a  justice  of  the  peace,  within  four 
days  after  the  words  spoken,  and  the  prosecution  of  such  offence 
be  within  three  months  after  such  information. 

But  by  Stat.  53  Geo.  3.c.  160.  intituled  "  An  act  to  relieve  per-  S3  G.  3.  c.  leo, 
sons  who  impugn  the  doctrine  of  the  holy  Trinity  ]rrom  certain 
penalties,"  reciting,  that  whereas  in  the  nineteenth  year  of  his 
present  majesty  an  act  was  passed,  intituled  '<An  act  for  the  further 
relief  of  protestant  dissenting  ministers  and  schoolmasters;"  and 
It  is  expedient  to  enact  ash erein-afler  provided :  it  is  enacted,  '<  that  Act  of  William' 
so  much   of  an  act  passed  in  the  first  year  of  the  reign  of  king  ■"^  Mary,  re- 
WUliam  and  queen   Mary^   intituled  *An   act  for  exempting  his  J|^J^"JfSe 
majesty's  protestant  subjects  dissenting  from  the  church  of  England  Trinity,  re- 
frora  the  penalties  of  certain  laws,*  as  provides  that  that  act  or  any  pealed/ 
thing  therein  contained  should  not  extend  or  be  construed  to  ex- 
tend to  give  any  ease,  benefit,  or  advantage  to  persons  denying 
the   Trinity  as  therein  mentioned,  be  and   the  dame  is  hereby 
repealed/' 

By  §  2.  it  is  enacted,- ''  that  the  provisions  of  another  act  passed  p^iyisions  of 
in  the  ninth  and  tenth  years  of  the  reign  of  king  William^  intituled  9  &  lo  W.  3.  in* 
*  An  act  for  the  more  effectual  suppressing  blasphemy  and  profane-  pwt  repealed. 
nesB,'  so  far  as   the  same  relate  to  persons  denying  as  therein 
mentioned,  respecting  the  holy  Trinity,  be  repealed.'' 

And  two  acts  passed  in  the  parliament  of  Scotland^  the  first  in  Acu  pancd  in 
1  C.2.  and  the  other  vol  I  W.  intituled  '' Acts  against  the  crime  ScoUand  against 
of  blasphemy,"  which  acts  respectively  ordain  the  punishment  of  '^^'^S*"^  " 
death,  are  hereby  repealed.  ^^^"^    ' 

§  4.  This  a  public  act. 
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Case  of  Edm.  An  information  was  exhibited  by  the  attorney  general,  against 
Curl,  Edmund     Curl^     for     printing    and    publishing    two    obscene 

M.  1  C.  2.  books,  the  one  styled  the  nun  in  her  smock  $  •  the  otlier,  the 
iBarnawi  29  ^^  ^  fi<>gg^^g  S  setting  out  the  several  lewd  passages,  and 
An  obscene  Concluding  against  the  peace.  And  of  this  the  defendant  was 
book  is  punish  found  guilty«  It  was  moved  in  arrest  of  judgment,  that  however 
able  as  a  libel,      the  defendant  may  be  punishable  for  this  in  the  spiritual  court, 

as  an  offence  against  good  manners ;  yet  it  cannot  be  a  libel,  for 
which  he  is  punishable  in  the  temporal  courts.  But  after  long 
debate  and  consideration,  the  court  at  last  gave  it  as  their  unani- 
mous opinion,  that  this  was  an  offence  properly  within  their  juris- 
diction  ;  they  said,  that  religion  is  a  part  of  the  common  law,  and 
tlierefore  whatever  is  an  offence  against  thrt,  is  evidently  an  ofience 
against  the  common  law.  And  the  defendant  was  set  in  the 
pillory. 
Case  of  Thomas  £.  2  G.  2.  K.  and  WooUton.  He  was  convicted  on  four  in- 
Woolston,  formations,  for  his  blasphemous  discourses  on  the  miracles  of  our 

2  Stt-  834.  Saviour.  And  attempting  to  move  in  arrest  of  judgment,  the 
To  write  against  court  declared  thej^  would  not  suffer  it  to  be  debated,  whether  to 
Christianity  in  write  against  Christianity  in  general  was  not  an  offence  punishable 
general  is  pu-  in  the  temporal  courts  at  common  law :  they  desired  it  might  be 
nishableatcora-  taken  notice  of,  that  they  laid  their  stress  upon  the  word  general, 
mon  law.  ^^ j  ^l^  ^^^  intend  to  include  disputes  between  learned  men  upon 

particular  controverted  points.  The  next  term  he  was  brought 
up  and  fined  25/.  for  each  of  his  four  discourses,  to  suffer  a  year's 
imprisonment,  and  to  enter  into  a  recognisance  for  his  sood 
behaviour  during  his  life,  himself  in  SOOCS.  and  20001*  by  others* 
2  Sir.  SS^. 

In  the  year  1656,  James  Nayhr  for  personating  our   Saviour^ 

and  suffering  his  followers  to  worship  him,  and  pay  him   divine 

honours,  was  sentenced  to  be  set  in  the  pillory,  and  to  have  his 

tongue  bored  through  with  a  red  hot  iron,  and  to  be  whipped,  and 

.stigmatised  in  the  forehead  with  the  letter  B* 

R.  w*  Anaet,  The  defendant  was  convicted  on  an  information,  for  writing  a 

I  Blac.  Rep.      iQost  blasphemous  libel  in  weekly  papers,  called  the  Free  Inquirer; 

^^*  to  which  he  pleaded  guilty.     In  consideration  of  which,  and  of 

his  poverty,  of  his  havmg  confessed  his  errors  in  an  affidavit,  and 
of  his  being  seventy  years  of  age,  and  some  symptoms  of  wildness 
that  appeared  on  his  inspection  in  court,  the  Court  declared  they  had 
mitigated  their  intended  sentence  to  the  following,  viz.  To  be  im- 
prisoned in  Newgate  for  a  month ;  to  stand  twice  in  the  pillory 
with  a  paper  on  his  forehead,  inscribed  blasphemy ;  to  be  sent  to 
the  house  of  correction,  to  hard  labour,  for  a  year ;  to  pay  a  fine 
of  6«.  8i/.  and  to  find  security,  himself  in  100/.  and  two  sureties  in 
50im  each,  for  his  good  behaviour  during  life* 
Nayy.  All  persons  in  or  belonging  to  his  majesty's  ships^  or  vessels  of 

22G.t.e.^.     war»  being    guiltv  of  prophane    oaths,    cursings,    execrations. 
An.  s.  drunkenness,  uncfeanness,  or  other  scandalous  actions^  in  deroga* 

tion  of  God's  honour,  and  corruption  of  good  manners,  shall  incur 
such  punishment  as  a  court-martial  shall  think  fit  to  impose. 

For  profane  cursing  and  swearing,  see  ,^tMdntl8« 
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Boohs;. 

[7  Add.  c.  14.  §  la] 

TF  any  book  shall  be  taken  or  otherwise  lost  out  of  any  parochial   J  ^^^'  ^-  '*** 

library,  any  justice  may  grant  his  warrant  to  search  for  it ;  and   ^  ^^' 
if  it  shall  be  founds  it  shall  by  order  of  such  justice  be  restored  to 
the  library. 

JBoxHm  bttmm  d^nglattH  attH  ^(otlantr^    See 

15rant)p.    See  Qni^* 
BrajS{(.    See  petotrr,  and  VoLj.  title  '' Ztm^&tp^'' 


j    I.  Baking  in  London^  or  within  Ten  Miles  of  the  Royal 
Eixchange. 
II.  Where  an  Assize  is  set. 
•  III.   Where  there  is  no  Assize. 
IV.  Of  standard  Wheaten  Bread. 

£2  &  3  Ed.  6-  c.  15.  —  31  G.2.  c.  29. —32  G.  2.  c.  18.  — 
3  G.  3.  c.  11.  —36  G.  3.  c.22.  — 37  G.  3.  c.  98,— 
38  G.  3.  c.  62.-39  &  40  G.  3.  c.?4.  — 41  G.3.  c.  12. 
U.K.— 53 G.3.  c.  116.  —  5S G.3.  c.99.3 

L  Baking  Bread  in  London,  or  within  Ten  Miles  of  the 

Bjoyal  ExcJiange. 

'DY   Stat.  SS   Geo.  3.  c.  99.  (local)  after  reciting  the  several  ssG.  9.  c.  xcht. 

statutes  relative  to  the  making,  selling,  and  adulteration  of  bread 
kom  from  the  31  Geo.  2.  c.  19.  to  the  48  Geo.  3.  c.  70.  and  premising 
that  it  is  expedient  that  the  same,  so  far  as  they  '^  relate  to  the 
city  id  London  and  the  liberties  thereof,  and  the  towns  and  places 
within  the  bills  of  mortality,  and  within  ten  miles  from  the  Royal 
Exchange  in  the  said  city  of  London,  should  be  repealed ;  and  that 
there  snail  no  longer  be  an  assize  of  bread,  or  any  regulations 
respecting  the  price  of  the  same,  within  the  said  limits ;  and  that 
the  provisions  lor  punishing  persons  who  shall  adulterate  meal^ 
flour,  or  bread,  or  who  shall  sell  bread  deficient  in  its  due  weight, 
should  be  consolidated  and  amended ;"  it  is  enacted,  that  the  said  Hectt«d  ocu 
acts  and  all  other  acts  of  parliament  (if  any)  relating  to  the  making  J^^^h  teinnllL 
and  selliiig  of  bread,  or  the  assize  and  price  thereof,  or  the  punish-  of  tb«  Royai 
ment  of  persons  who  shall  adulterate  meal,  flour,  or  bread,  or  who  £iciis^g«. 
shall  sell  bread  deficient  in  its  due  weight,  shall,  so  far  as  respects 
the  city  of  LondoUf  and  the  liberties  thereof,  and  the  divisions, 
towns,  and  places  within  the  weekly  bills  of  mortality^  and  within 
the  distaaee  often  miles  from  the  Royal  E^hange,  and  the  bread 
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55  G.  3.  c.  xcix.  ^^jid  meal  flour  made,  sold,  and  being  therein,  be  and  the  same  are 

repealed ;  and  there  shall  be  no  longer  any  assize  of  bread  within 
the  same  city,  liberties,  divisions,  towns,  and  places,  or  any  regula- 
tions respecting  the  price  thereof. 

This  statute,  being  in  its  operation  local,  may  scarcely  be  thought 

to  come  within  the  compass  of  this  work,  but  considering  the  vast 

extent  of  the  city  of  London  and  places  within  the  weekly  bills  of 

mortality,  and  tlie  number  of  convictions  constantly  taking  place, 

it  is  hoped  that  the  following  concise  abstract  will  not  be  altogether 

useless  or  considered  irrelevant. 

Of  ivhat  mate-        By  §  2.  it  shall  be  lawful  for  any  person  whomsoever  in  the  said 

rials  bread  may  ^|^y  ^f  London  and  within  the  limits  aforesaid,  to  make,  bake,  aell, 

sold"*  ^  ^        ^"^  expose  for  sale,  any  bread  made  of  flour  or  meal  of  wheat, 

barley,  rye,  oats,  buck  wheat,  Indian  corn,  pease,  beans,  rice,  and 

every  other  kind  of  grain  whatsoever,  and  potatoes,  or  any  of  them, 

and  with  any  common  salt,  pure  water,  eggs,  milk,  yeast,  barm, 

leaven,  and  potatoe  yeast,  and  mixed  in  such  proportions  as  the 

makers  or  sellers  of  such  bread  shall  think  fit. 

Baken  not  to  ^  3.  '^o  person  who  shall  make  bread  for  sale  within  the  said 

use  alum,  &c.      ^j^y  q£  London  or  the  limits  aforesaid,  nor  any  journeyman  or  other 

b^nd  fw^Te  •    Servant  of  such  person,  shall  in  the  making  of  bread  for  sale,  put 

any  alum,  or  preparation  or  mixture  in  which  alum  shall  be  an 

ingredient,  or  any  other  preparation  or  mixture  in  lieu  of  alum, 

into  the  dough  of  such  bread,  or  in  any  wise  use  or  cause  to  be 

used  any  alum,  or  any  other  unwholesome  mixture,  ingredient,  or 

on  pain  of  for-    thing  whatsoever,   in  the  making  of  such  bread,  on  any  account, 

fciting  not  ex-    or  under  any  colour  or  pretence  whatsoever;  upon  pain  that  every 

cccdiug  201.  or    such  person,  whether  master  or  journeyman,  or  other  person,  who 

"np"*onm€nt     ghall  knowingly  offend  in  the  premises,  and  shall  be  convicted 

not  excenlug     gj^jj^^  5y  confession,  or  by  one  witness,  shall  forfeit  any  sum  of 

money  not  exceeding  20/.,  or  shall,  by  warrant  under  the  hand  and 
seal  of  the  magistrate  or  justice,  before  whom  such  offender  shall 
be  convicted,  be  apprehended  and  committed  to  the  house  of 
correction,  or  some  prison  of  the  city,  coimty,  borough,  or  place 
where  the  offence  shall  have  been  committed,  or  the  oflender  shall 
be  apprehended,  there  to  remain  and  be  kept  to  hard  labour  for 
-^  *  any  time  not  exceeding  six  calendar  months  from  the  time  pf  such 

commitment,  and  the  magistrate  or  justice,  before  whom  any  such 
offender  shall  be  convicted,  is  hereby  required,  to  cause  the 
offender's  name,  place  of  abode,  and  offejace,  to  be  published  in 
some  newspaper  which  shall  be  printed  or  published  in  or  near 
the  city  of  London,  or  the  liberty  of  Westminster,  and  to  defray 
the  expense  out  of  the  money  so  forfeited  if  any  shall  be  paid. 
Penalty  for  ^  4,^  "^q  person  shall  knowingly  put  into  any  corn,  meal,  or  flour, 

""*"**^caJ^  r     I'frhich  shall  be  eround,  dressed,  bolted,  or  manufactured  for  sale  in' 
flour'  &c.  *  °'     ^^^  ^^^  ^^ty  of  London,  or  the  limits  aforesaid,  any  ingredient, 
\  mixture  or  thing  whatsoever ;  or  shall  knowingly  self,  offer,  or  ex- 

pose to  or  for  sale,  any  meal  or  flour  of  one  sort  of  grain  as  the 
~i  meal  or  flour  of  any  other,  or  any  thing  as  the  meal  or  flour  of  any 

grain,  which  shall  not  be  the  real  and  genuine  meal  or  flour  of 

the  grain  the  same  shall  import  to  be  and  ought  to  be ;  upon  pain 

Pcfudty  5L         of  forfeiting  on  conviction  tor  every  such  offence  any  sum  not  ex- 

ceeding  5/.,  to  be  recovered  as  hereinafter  described. 
df*^^d°*f  ^  ^^      k  ^*  Ev^  ^^^^  of  bread  made  of  the  meal  or  flour  of  any  other 
«««  o«  »nj  grain  than  wheat,  which  shall  be  rtiade  for  sale^  or  be  sold,  carried 
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<mU  offered,  or  exposed  for  sale  within  the  said  city  or  the  limits  55  O.  s.  c.  xdv. 

aforesaid,  shall  be  marked  with  a  large  Roman  M ;  on  pain  of  forfeit-  other  grain  tfawi 

ing  a  sum  not  exceeding  40»«  for  every  loaf  of  such  bread ;  to  be  wheat,  to  b« 

recovered  as  hereafter  directed.     •  tnarked  wWi 

§  6.  Any  magistrate  or  justice  of  the  peace,  within  the  limits  of  *  **  ^^ 

their  respective  jurisdictions,  and  also  any  peace  officer  authorised  Magistrates  or 

by  warrant  under  the  hand  and  seal  of  any  maeistrate  or  justice,  P^a^e  officers  by 

M.  i-i     -.•  •      -.1^       1       *.•  a.        •    *  L  their  warrants 

may  at  seasonable  times,  m  the  day-time,  enter  into  any  house,  ^^  search 

mil],  shop,  stall,  bakehouse^  bolUnghouse,  pastry-warehouse,  out-  inker's  pre- 

houie,  or  ground  of  or  belonging  to  any  miller,  mealman,  or  mi.ses,andifanT 

baker,  or  oUier  person  who  shall  grind  grain,  or  dress  or  bolt  meal  adulterated 

or  flour,  or  make  bread  for  reward  or  sale  within  the  said  city  or  ^^''*  ^"^»  ***• 

limits  aforesaid ;  and  if  on  any  such  search  any  such  meal,  flour,  ^  M?ied*  an™*^ 

dough,  or  bread  shall  be  found,  to  have  been  adulterated  by  the  disposed  of. 

person  in  whose  possession  it  shall  then  be,  or  any  alum  or  other 

ingredient  shall  be  found,  which  shall  seem  to  have  been  deposited 

there  in  order  to  be  used  in  the  adulteration  of  meal,  flour,  or 

bread;  then  and  in  every  such  case  every  such  magistrate  or 

justice,  or  ofiicer  authorised  as  aforesaid,  may  seize  and  take  any 

meal,  flour,  dough,  or  bread  so  found,  and  deemed  to  have  been 

sdalterated,  and  all  alum  and  other  ingredients  and  mixtures; 

and  the  same  shall,  with  all  convenient  speed  after  seizure,  be 

carried  to  some  magistrate  or  justice ;  and  if  he  shall  adjudge  that 

any  such  meal,  flour,  &c,  so  seized,  shall  have  been  adulterated  by 

any  unwholesome  or  improper  mixture  or  ingredient  put  therein, 

or  that  any  alum  or  other  ingredient  or  mixture  so  found  shall 

have  been  deposited  or  kept  for  the  purpose  of  adulterating  meal, 

flour,  or  bread,  then  and  m  any  such  case,  every  such  magistrate 

or  justice  is  and  are  hereby  required,  to  dispose  of  the  same  as  he 

in  his  discretion  shall  think  proper. 

§  ?•  Every  miller,  mealman,  or  baker,  within  the  said  city  or  Penalty  on 
limits  aforesaid,  in  whose  house,  shop,  &c.  or  possession,  any  alum,  'makers  in  jifhoic 
^c.  shall  be  found  which  shall  be  adjudged  by  any  magistrate  or  ^^^^  ^^^ 
justice,  to  have  been  deposited  there  for  the  purpose  aforesaid,  on  ingredients  tor 
being  convicted  thereof  by  confession,  or  oath  of  one  witness,  shall  adulterating 
forfeit  on   conviction  any  sum  not  exceeding  20/.,  or  be  uppre-  flour,  &c. 
hended  and  committed  to  the  house  of  correction,  or  some  other 
prison  of  the  city,  county,  or  place  where  the  offence  shall  have 
been  committed,  or  the  offender  apprehended,  there  to  remain  and 
be  kept  to  hard  labour  for  any  time  not  exceeding  six  calendar 
months  from  the  time  of  such  commitment,   (unless  the  party 
charged  shall  make  it  appear  to  the  satisfaction  of  the  convicting 
magistrate  or  justice,   that  such   alum  or  other  ingredient  or 
mixture  was  not  nor  were  brought  or  lodged  where  found  or  seized, 
with  any  design  or  intent  to  have  been  put  into  any  meal,  flour,  or 
bread,  &c.  but  that  the  same  was  when  found  or  seized  for  some 
other  lawful  purpose) ;  the  offender's  name,  place  of  abode,  and 
offence,  to  be  published  in  some  newspaper  in  or  near  the  city  of 
LtmdoHy  and  the  expense  paid  as  directed  by  §  3. 

$8.  If  any  person  shall  wilfully  obstruct  or  hinder  any  such  Penalty  for 
search,  or  the  seizure  of  any  meal,  flour,  dough,  or  bread,  or  of  obstructing  any 
aajr  alum  or  other  ingredient  or  mixture,  he  shall  for  every  such  •^f'^b  or  the 
offence,  on  bein^  convicted  thereof,  in  like  manner  forfeit  such  J^^JJ^^c.  w^ 
sum,  not  exceeding  lO/*,  as  the  magistrate  or  justice  before  whom  ingredient  ta  » 
such  oflSender  shall  be  convicted^  shall  order :  provided  that  if  any  adulterme  it. 
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such  baker,  &c,  shall  at  any  time  make  complaint  to  any  magistrate 
or  justice,  within  his  or  their  jurisdiction,  and  make  it  appear  by 
the  oath  of  any  credible  witness,  that  any  offence  for  which  he 
shall  have  paid  any  penalty  under  this  act,  shall  have  been  occa- 
sioned by  or  through  the  wilful  act,  neglect,  or  default  of  any 
journeyman  or  other  servant  employed  by  him,  such  magistrate  or 
justice  shall  issue  his  warrant  to  apprehend  such  journeyman  or 
servant,  und  to  examine  into  the  matter  of  such  complaint,  and  en 
proof  thereof  upon  oath  to  the  satisfaction  of  such  magistrate  or 
justice  to  adjudge  and  order  under  his  hand,  what  reasonable  sum 
shall  be  paid  by  any  such  journeyman  or  servant  to  his  master  or 
mistress,  by  way  of  recompence  for  the  money  he  or  she  shall 
have  paid  by  reason  oi*  the  wilfufact,  neglect,  or  default  of  any 
such  journeyman  or  servant ;  and  if  any  such  journeyman  or  ser- 
vant shall  neglect  or  refuse,  immediately  to  pay  the  aura  so 
ordered,  such  magistrate  or  justice  is  hereby  authorised  and  re- 
quired, to  cause  such  journeyman  or  servant  to  be  apprehended 
and  committed  to  the  house  of  correction,  or  some  other  prison  of 
the  city,  county,  &c»  to  be  there  kept  to  hard  labour  for  any  time 
not  exceeding  six  months  from  the  time  of  such  commitment,  unless 
payment  shall  be  sooner  made. 

§  9.  Every  peck  loaf  shall  weigh  seventeen  pounds  six  ounces ; 
every  half-peck,  eight  pounds  eleven  ounces ;  every  quarter^peck 
loaf,  four  pojunds  five  ounces  and  half-an-ounce ;  every  half-quarter 
of  a  peck  loaf,  two  pounds  two  ounces  and  three-auarters  of  aa 
ounce;  and  every  pound  loaf,  sixteen  ounces;  and  every  baker 
and  seller  of  bread  shall  cause  to  be  fixed  in  some  convenient  place 
of  his  shop,  a  beam  and  scales  with  proper  weights ;  and  any  person 
or  persons  who  may  purchase  any  bread  of  any  such  baker  or 
seller  of  bread,  may,  if  he,  she,  or  they  shall  think  proper,  require 
the  same  to  be  weighed  in  his,  her,  or  their  presence. 

§  10.  Any  baker  or  seller  of  bread  within  the  city  of  London^ 
or  the  limits  aforesaid,  wha  shall  neglect  to  fix  such  beam  and 
scales  in  some  convenient  part  of  his  shop ;  or  to  provide  and  keep 
for  use  proper  weights,  or  whose  weights  shall  be  deficient  in  their 
due  weight ;  or  who  shall  refuse  to  weigh  any  bread  purchased  in 
his  shop,  in  the  presence  of  the  party  or  parties  requiring  the 
same ;  shall  for  every  such  o£Pence  forieit  and  pay  a  sum  not  ex- 
ceeding 40 j. 

$11.  Every  baker  or  seller  of  bread  within  the  city  of  London^  or 
the  limits  aforesaid,  who  shall  sell  or  offer  for  sale  any  bread  in  his, 
her,  or  their  shop,  or  who  shall  deliver  any  bread  to  any  customer  or 
customers,  deficient  in  its  due  weight  according  to  the  weight  of  the 
several  loaves  as  are  herein-before  directed,  shall  for  every  such  of^ 
fence  forfeit  and  pay  a  sum  not  exceeding  lOf  •  for  every  ounce  de- 
ficient in  weight,  and  so  in  proportion  for  any  quantity  less  than  an 
ounce,  as  the  justice  or  justices  shall  think  fit:  provided  that  no  baker 
or  seller  of  bread  shall  be  liable  for  any  deficiency  in  the  weight 
of  any  bread,  unless  the  same  shall  be  weighed,  and  the  deficiency 
of  the  weight  thereof  ascertained,  within  twenty-four  hours  next 
following  the  time  of  the  same  having  been  baked ;  and  that  nothing 
in  this  act  contained  shall  extend  or  include  bread  sold  under  the 
denomination  of  French  or  fancy  bread  or  rolls. 

§  12.  No  person  in  the  trade  or  calling  of  a  baker,  within  the  city 
of  London^  or  the  limits  aforesaid,  shall  on  the  Lord's  day  make  or 
bake  any  bread,  rolls,  or  c^es,  of  any  sort  or  kind ;  or  shall,  on  any 
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part  oflhe  aaid  day,  excepting  bebireen  the  hours  of  nine  in  the  fore-  55  G.  3.  c.  vcix. 

noon  and  two  in  the  afternoon,  on  any  pretence  whatsoever,  sell  bread,  nor  bak« 

or  expose  to  sale,  or  permit  to  be  sold  or  exposed  to  sale,  any  bread,  meat,  pies,  &c. 

rolls,  or  cakes  of  any  kind ;  or  bake  or  deliver,  or  permit  or  suffer  «ccpt  from 

to  be  baked  or  delivered  any  meat,  pudding,  pie,  tart,  or  victuals,  g  "^^jjl  g^*''**  ^" 

«Kcept  as  hereinafter  is  excepted :  or  in  any  other  manner  exercise 

or  be  employed  in  the  trade  or  calling  of  a  baker,  except  so  far 

as  may  be  necessary  in  setting  and  superigtending  the  sponge,  to 

prepare  the  bread  or  dough  for  the  following  day's  baking ;  and 

every  person  offending  against  the  last-mentioned  regulations,  or 

making  any  sale  or  delivery  hereby  allowed  between  the  hours 

aforesaid,  otherwise  than  within  the  bakehouse  or  shop,  and  being 

thereof  convicted  before  any  justice  within  six  days,  either  upon 

the  view  of  such  justice,  or  on  confession,  or  proof  by  one  witness, 

upon  oath,  shall  for  every  such  offence  forfeit  and  pay,  as  follows : 

(that  is  to  say,)  for  the  first  offence  10;.,  for  the  second  20;.,  and.  Penalty. 

for  the  third  and  every  subsequent  offence  respectively  405.,  and 

shall  upon  every  such  conviction  pay  the  costs  and  expenses  of 

the  prosecution,  to  be  ascertained  by  the  justice  convicting  ;  and  RecoTery  and 

the  amount  thereof,  together  with  such  part  of  the  penalty  as  such  application 

justice  shall  think  proper  to  be  allowed  to  the  prosecutor  for  loss  ^^^^' 

of  time,  at  a  rate  not  exceeding  Sf .  per  diem,  and  the  residue  of 

such  penalty  to  be  paid  to  such  justice,  and  within  seven  days  after 

fais  receipt  thereof  to  be  transmitted  by  him  to  the  chiurchwardens 

or  overseers  of  the  parish  where  the  offence  shall  be  Committed,  to 

be  applied  for  the  benefit  of  the  poor  thereof;  and  in  case  the  f 

whole  penalty  and  costs  and  expenses,  be  not  paid  within  fourteen 

days  after  conviction,  such  justice  shall  by  warrant  under  his  hand 

and  seal  direct  the  same  to  be  raised  and  levied  by  distress  and 

sale  of  the  goods  and  chattels  of  the  offender,  and  in  default  or 

insufficiency  of  such  distress,  commit  the  offender  to  the  house  of 

correction,  on  a  first  offence  for  seven  days,  for  a  second  offence 

for  fourteen  days,  and  on  a  third  or  any  subsequent  offence  for 

one  month,  unless  the  whole  of  the  penalty,  costs,  and  expenses  be 

sooner  paid :  provided  that  it  shall  be  lawful  for  every  master  or  Bakings  may  b^ 

mistress  baker,  residing  within  the  limits  aforesaid,  to  deliver  to  deliirered  tni 

hia  or  her  customers  on  the  Lord's  day,  any  bakings  until  half  an  iwlf-^twoon 

hour  past  two  of  the  clock  in  the  afternoon  of  that  day,  without  ^""^y* 

incurring  any  penalty. 

j  13.  No  person  who  shall  follow  or  be  concerned  in  the  busi-  No  miller, 
DesB  of  a  miller,  mealman,  or  baker,  shall  be  capable  of  acting,  or  mcalman,  or 
shall  be  allowed  to  act,  as  a  justice  of  the  peace  under  this  act,  or  ^^f'  ^^^^. 
in  putting  in  execution  any  of  the  powers  in  or  by  this  act  granted ;  ex^utio^of 
on  pain  of  forfeiting  the  sum  of  50/.  to  any  person  who  will  sue  for  this  act. 
the  same,  in  any  of  his  majesty's  courts  of  record  at  Westmnster* 

§  14.  All  offences  against  this  act  may  be  heard  and  determined  All  ofiteoes 
in  a  summary  way,  by  the  mayor  of  the  said  city  of  London^  or  *^*"*^  r"*  ^ 
any  alderman  of  the  said  city,  or  any  other  justices  of  the  peace,  |^Y  determined 
within  their  respective  counties,  divisions,  or  jurisdictions,  within  in  a  summary 
the  limits  aforesaid,  who  may  for  that  purpose  summon  before  way  by  m^s- 
them  any  party  accused ;  and  if  he  shall  disobey  such  summons,  tratea  within 
then,  upon  oaUi  by  any  credible  witness  of  any  offence  committed  J^^JJ^J^^*^** 
contrary  to  the  true  intent  and  meaning  of  this  act,  any  such  ^""    ^    "*" 
ma^trate  or  justice  shall  issue  his  warrant  for  apprehending  the 
offender ;  and  upon  appearance  of  the  party  accused,  01:  in  case 
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he  shall  not  appear,  on  notice  being  given  to  or  lefl  at  his  usual 
place  of  abode,  or  if  he  cannot  be  apprehended  on  a  warrant 
granted  against  him,  then  and  in  any  such  case  such  magistrate  or 
justice,  is  hereby  authorised  to  proceed  to  make  enquiry  touchinff 
the  matters  complained  of,  and  to  examine  any  witness  who  shall 
be  offered  on  either  side,  on  oath  as  aforesaid ;  and  after  hearing 
the  parties  and  the  witnesses  on  either  side,  such  magistrate  or 
justice,  shall  convict  or  acquit  the  party  accused ;  and  if  tha 
penalty  on  such  conviction  shall  not  be  paid  within  twenty-four 
hours  after  conviction,  such  magistrate  or  justice,  shall  issue 
a  warrant  to  make  distress  of  the  goods  or  chattels  of  the  offender, 
to  satisfy  such  penalty  or  money  forfeited,  and  the  costs  of  the 
prosecution  and  distress ;  and  if  any  offender  should  convey  away 
his  goods  out  of  the  jurisdiction  of  any  such  magistrate  or  justice, 
before  whom  he  was  convicted,  so  that  the  money  forfeited  cannot 
be  levied,  then  some  magistrate  or  justice,  within  whose  jurisdic- 
tion the  offender  shall  have  removed  his  goods,  shall  back  such 
warrant  as  aforesaid ;  and  if,  within  five  days  from  the  distress 
being  taken,  the  penalty  or  money  forfeited  and  costs  shall  not  be 
paid,  the  goods  seized  shall  be  appraised  and  sold,  rendering  tlie 
overplus  (if  any)  to  the  owner  or  owners  thereof;  and  for  want  of 
such  distress,  every  such  magistrate  or  justice  shall,  on  the  ap« 
plication  of  any  prosecutor,  and  proof  on  oath  made  of  the  con- 
viction and  non-payment  of  the  penalty  and  charges,  by  warrant 
commit  every  such  offfender  to  the  common  gaol  or  house  of  cor- 
rection of  the  citv,  county,  &c»  where  such  offender  shall  be  found, 
there  to  remain  f^r  the  space  of  one  calendar  month  from  the  time 
of  such  commitment,  unless  after  such  commitment  payment  Ahall 
be  made  before  the  expiration  of  the  said  one  calendar  month ; 
and  all  such  penalties  and  forfeitures  when  recovered  shall  be  paid 
to  the  informer. 

^15.  If  it  shall  be  made  out  by  the  oath  of  any  credible  person, 
to  the  satisfaction  of  any  magistrate  or  justice,  that  any  one  within 
his  jurisdiction  is  likely  to  give  material  evidence  on  behalf  of  the 
prosecutor  of  any  offender  against  this  act,  or  on  behalf  of  the 
person  accused,  and  will  not  voluntarily  appear  before  such 
magistrate  or  justice,  to  be  examined  and  give  his  evidence  c6n- 
cerning  the  premises,  every  such  magistrate  or  justice,  is  hereby 
authorised  and  required  to  issue  his  summons  to  convene  every 
such  v^tness  before  him  at  such  seasonable  times  as  in  such  sum- 
mons shall  be  fixed :  and  if  any  person  so  summoned  shall  neglect 
or  refuse  to  appear,  and  no  just  excuse  shall  be  offered  for  such 
neglect  or  refusal,  then  (after  proof  upon  oath  of  such  summons  bavins 
been  dul^  served),  every  such  magistrate  or  justice,  is  autherised 
and  required  to  issue  his  warrant  to  bring  every  such  witness 
before  him ;  and  on  the  appearance  of  any  such  witness,  every  such 
magistrate  or  justice,  is  authorised  and  empowered  to  examine 
upon  oath  every  such  witness;  and  if  any  such  witness,  on  ap- 
pearance, shall  refuse  to  be  examined  on  oath,  without  offering 
any  just  excuse  for  such  refusal,  any  such  magistrate  or  justice, 
may,  by  warrant,  commit  any  person  so  refusing  to  be  examined  to 
the  public  prison  of  the  city,  county,  &c.  for  any  time  not  ex- 
ceeding fourteen  days. 

§  16.  If  any  person  who  shaH  tek%  any  oath  by  this  'act  directed 
to  he  lakiSD>  shall  wilfcdly  forswear  bimselfy  or  shall  at  any  thne 
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aflerwarcU  wilfally  break  any  such  oath,  every  such  person  shall  be  ^5  G.  J.  c.xcix. 
prosecuted  as  for  perjury,  by  indictment  or  information,  accord-  »elvcs  guilty  of 
ing  to  due  course  of  Jaw,  peijuiy, 

$  17«  Every  such  conviction  to  be  drawn  up  in  the  form  or  to  Convicdon  to 

the  effect  following ;  (that  is  to  say,)  be  drawn  np  in 


}JiE  it  remembered^  that  on  this day  of- 
the  year  of  the  reign  of 


the  following 
tn  form. 


to  wit.   3         the  year  of  the  reign  of A.  B,  is 

cowvicted  before majesttfs  justices  of  the  peace  for  the  said 

county  of or  for  the division  of  the  said  counlu  of 

or  for  the  ctty,  liberty,  or  toton  of [as  the  case  shall  happen 

to  bej,^^^ and do  adjudge  him,  her,  or  them  [as 

the  same  may  be],  to  pay  and  forfeit  Jor  the  same  the  sum  of         , 
Given  under Me  day  and  year  aforesaid. 

$  ]8.  No  certiorari^  letters  of  advocation  or  of  suspension,  shall  NoconvidioBto 

be  granted  to  remove  any  conviction  or  other  proceedings  on  ^  rerooTcd  by 

this  act.  certiorari,  &c. 

j  19.  Any  person  aggrieved  by  the  judgment  of  the  magistrate  Persons  ag- 

or  justice,  before  whom  he,  she,  or  they  shall  have  been  convicted,  grieved  by  the 

may  appeal  to  the  next  general  or  general  quarter  sessions  of  the  judgment  of  any 

peace  'which  shall  be  held  for  the  city,  county,  /fee.  where  such  lug^Jl^'^i^'an!* 

judgment  shall  have  been  given,  and  the  execution  of  such  judg-  peal  to  the  luxt 

ment  shall  in  such  case  be  suspended;  the  person  so  convicted  general  quarter^ 

entering  into  a  recognisance  at  the  time  of  such  conviction,  or  lewions,  &c. 
within  twenty-four  hours  after  the  same  shall  be  made,  with  two 
sufficient  sureties,  in  double  the  sum  which  such  person  shall  have 
been  adjudged  to  forfeit,  upon  condition  to  prosecute  such  ap* 

peal  with  effect,  &c. ;  and  if,  upon  hearing  the  said  appeal,  the  Ifthefoimer 

judgment  be  confirmed,  such  appellant  shall,  within  twenty-four  judgment  bo 

hours  afterwards,  pay  the  sum  he,  she,  or  they  shall  have  been  «ffi"ned,  the 

adjudged  to  forfeit,  together  with  such  costs  as  the  sessions  shall  j^^n  ^^  «y|»y 

award  to  be  paid  to  the  prosecutor  or  informer,  and  in  default,  feiture  and 

any  two  justices,  or  any  one  magistrate  or  justice  of  the  peace,  costs; 

having  jurisdiction  in  the  place  into  which  any  such  appellant  or  ^^^  ^^  default 

appellants  shall  escape,  or  where  he  shall  reside,  shall  and  may  by  to  be  committed. 
warrant  commit  every  such  appellant  or  appellants  to  the  common 
gaol   of  the  city,  county,  &c.  where  he  shall  be  apprehended, 
until  he  shall  pay  such  penalty  and  costs,  or  the  composition  money 

agreed  on ;  but  if  the  appellant  shall  make  good  his  appeal,  and  be  If  judgment  b« 

discharged  of  the  said  conviction,  reasonable  costs  shall  be  awarded  J^eve'jsed.  and 

to  the  appellant  against  such  informer,  which  costs  shall  be  re-  char^ *d*^c<»t« 

covered  by  the  appellant  against  any  such  informer  in  like  manner  ^^  be  awarded 

as  costs  given  at  any  general  or  general  quarter  sessions  are  against  the 

recoverable.  informer. 

§  ^.  If  any  such  conviction   shall  be  made  within  six  days  if  convictioii 

before  any  general  or  general  quarter  sessions  of  the  peace  shall  shall  happen  to 

be  held  for  the  city,  county,  &c.  where  such  conviction  shall  have  ^  '^^^^  kT* 

been  made,   then  the  party  aggrieved  roay^  on  entering  into  a  *^*^?         __.i 

»                     L   r         1*       X   J               1     '.t            °i_     .!_  sessions  appeal 

recognisance  m  manner  before  directed,  appeal  either  to  the  then  ^^y  then  be 

next  or  next  following  general  or  general  quarter  sessions  of  the  made  to  the 

peace  which  shall  be  held  for  any  such  county,  &c.  where  any  sessions  follow- 

such  conviction  shall  have  been  made.  i"S- 

^  21.  Every  action  or  suit  which  shall  be  brought  or  cpmmenced  Limiution  of 

against  any  magistrate  or  justice,  or  peace  officer,  for  any  matter  actions  against 
or  thing  done  or  committed  by  virtue  of  this  act,  shall  be  com-  "™»g'**"***'  ■"* 
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65  0. 8.C  xdx.  menced  within  six  calendar  months  next  after  the  fact  committed, 
jBsticea,  and  and  shall  be  laid  or  brought  in  the  city,  county,  or  place  where 
peace  officers,  thg  matter  in  dispute  shall  arise,  and  not  elsewhere ;  and  that  the 
Act  of  24  G.  2.  Btat.  24*  G^o.  2.  c.  44.  shall  extend  and  be  construed  to  ex- 
extended  to  tend  to  the  magistrate  and  justice  acting  under  the  authority 
I!!^!!2r*i!^;««  o£  this  act ;  and  that  no  action  or  suit  shall  be  had  or  commenced 
under  the  au  against,  nor  any  writ  issued  out,  or  copy  served  upon  any  peace 
thority  of  this  officer  for  any  thin^  done  in  the  execution  of  this  act,  until  seven 
«ct.  days  after  a  notice  in  writing  shall  have  been  given;  and  any  peace 

Notices.  officer  shall  be  at  liberty,  at  any  time  within  seven  days  after  any  such 

notice  given,  to  tender  any  amends  for  the  injury  complained  of,  to 
the  party  complaining,  or  to  his  attorney ;  and  if  the  same  is  not  ac* 
cepted,  and  the  jury  shall  find  the  amends  tendered  to  have  been 
Defendant  re-  sufficient^  they  shall  fine  a  verdict  for  the  defendant;  and  if  judg- 
oovering  ti>  be  ment  shall  be  given  for  the  defendant,  he  shall  be  entitled  to  his 
allowed  his  costs ;  but  if  the  jury  shall  find  that  no  such  tender  wai  made,  or 
^^.    .  that  the  amends  tendered  were  not  sufficient,  or  shall  give  a 

Plaintifrra-        verdict  for  the  plaintiff,  he  shall  thereupon  recover  his  costs  airainst 

covenogen-  ^i^j/»j^*  *^  '^ 

tided  to  damages  ^^^^  defendant. 

and  costs.  §  22.  Defendants  may  plead  the  general  issue ;  or  if  a  verdict 

General  issue.     ^^^'  ^^  recorded  for  the  defendant,  or  the  plaintiff  be  nonsuited, 
Treble  costs        ^®  defendant  shall  recover  treble  costs. 

§  23.  No  person  shall  be  convicted  of  any  offence  under  this 
Lmutation  of  Q^t,  unless  the  information  shall  be  exhibited  within  fourteen  days 
^  °"*'  after  the  offence  committed,  except  in  cases  of  perjury  ;  and  no 

<^"*  ?"'  P®'*8on  shall  be  prosecuted  to  conviction  for  any  offence  against 
diisact"nor  ^^  ^^^*  ^^^^^  ^^  liable  to  be  prosecuted  for  the  same  offence 
liable  to  other      under  any  other  law. 

prosecution.  §  24.  All  penalties  and  forfeitures  not  otherwise  directed  shall 

Applicadon  of    ^^  disposed  of;  one  moiety  to  the  person  or  persons  who  shall 
penaldes.  inform  against  and  prosecute  to  conviction ;  and  the  other  moiety, 

or  if  there  be  no  such  person  informing,  then  the  whole  thereof 

shall  ^0  and  be  paid  to  or  for  the  use  of  the  poor  of  the  parish 

wherein  such  offence  shall  be  committed,  or  the  party  convicted, 

as  the  justice  shall  in  his  discretion  think  fit. 

Saving  the  §  ^''  '^^^  rights  and  privileges  of  the  city  of  London^  and  of 

rights  of  the        the  worshipful  company  of  bakers  of  the  said  city,'  and  of  the 

city  of  London,  wardmote  inquests  of  the  said  city,  or  of  the  city  or  liberties  of 

^'  fVesiminsterp  or  borough  of  Southvmrk^  are  saved. 

IL  Where  an  Assize  is  set. 

By  Stat.  50  Geo.  3.  c.  73.    Several  new  regulations  were  en- 
acted relating  to  the  baking  of  bread. 
50G.5.  c.  73.        By  $  1.  it  is  enacted,  that  if  any  person  residing  beyond  the 
Baking  of  bread  city  of  London  or  the  liberties  thereof,  or  beyond  ten  miles  of 
bvyondLondon,  the  Royal  Exchange^  shall  make  any  bread  for  sale,  or  shall  sepd 
a^  tni  miles      q^  q^  expose  to  or  for  sale  any  bread  which  shall  be  deficient  in 
™    ^*^       weight,  according  to  the  assize  which  shall  be  set  for  any  such 
bread  from  time  to  time  to  be  sold  at,  in  pursuance  of  any  act  or 
acts,  then  in  force,  for  regulating  the  price  and  assize  of  bread, 
it  shall  be  lawful  for  any  magistrate  or  justice  of  the  peace  within 
the  limits  of  their  respective  jurisdictions,  before  wnom  any  in- 
formation shall  be-  given  upon  the  oath  of  one  witness  of  any 
such  deficiency  in  weight,  and  also  for  any  peace  officer,  autho- 
rised by  warrant  under  the  hand  and  seal  or  any  such  magistrate 
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or  Justice,  at  seasonable  times  in  the  day-time  to  enter  into  any  50  0. 9.  c  7& 
house,  shop,  stall*  bakehouse,  warehouse,  or  outhouse  of  or  belong- 
ing  to  any  such  baker  or  seller  of  bread,  against  whom  such 
information  shall  have  been  made  as  aforesaid,  to  search  for,  view, 
weigh,   and  try  all  such  bread  as  shall  be  then  and  there  found, 
and  shall  have  been  baked  within  twenty-four  hours  next  preced- 
ing the  time  of  the  same  having  been  so  weighed,  and  which  bread 
shall   be  weighed  by  the  bushel,   or  in  any  larger  or  smaller 
quantity,  as  may  be  found  most  convenient ;  and  if  on  the  weighing  PeDslty  on 
of  such  bread  any  deficiency  shall  be  found  in  its  due  weight  on  bakers  for  self- 
the  average  of  the  whole  weight  of  all  such  bread  as  shall  be  then  >ng*>r«d»hort 
and  there  found,  and  which  shall  have  been  baked  within  twenty-  be  w*?hed^ 
four  hours  as  aforesaid,  and  whiph  deficiency  shall  be  proved  witfain^enCf- 
before  such  magistrate  or  justice,    upon  the  oath  of  the  party  four  boun  after 
weighing  the  same,   then  he  so   ofiending  in  the  premises,  and  baking. 
being  thereof  convicted,  shall  forfeit  not  exceeding  5s*  for  every 
ounce  of  bread  which  shall  be  found  deficient  in  weight  on  the 
average  of  all  such  bread  as  shall  have  been  so  weighed,  and  so  in 
proportion  for  every  deficiency  of  weight  less  than  an  ounce,  as 
any  such  magistrate  or  justice  before  whom  any  such  deficiency 
shall  be  so  proved  shall  think  fit  to  order,  except  as  hereafter  is 
excepted ;  and  any  such  magistrate,  justice,  or  peace  officer,  within 
the  limits  of  their  respective  jurisdictions,  may,  in  such  case,  where 
there  is  a  deficiency  on  the  average  as  aforesaid,  seize  all  such 
loaves  as  shall  be  so  found  deficient ;  and  any  such  magistrate  or 
justice  may  dispose  thereof  as  he  in  his  discretion  shall  think  fit, 
except  it  shall  be  proved,  by  or  on  the  behalf  of  the  parties 
against  whom  such  information  shall  be  made  by  the  oath  (or  affirm- 
ation,  being  a  Q^akeri)  of  any  one  or  more  respectable  house*^ 
keeper,  that  such  deficiency  wholly  arose  from  some  unavoidable 
accident  in  baking  or  otherwise,  or  was  occasioned  by  or  through 
some  contrivance  or  confederacy. 

And  by  $2.  Every  baker  and  seller  of  bread  beyond  the  said  Bakers  to  hava* 
city  of  LoTidon  and  the  liberties  thereof,  and  beyond  the  said  ten  weights  and 
miles  of  the  Royal  Exchange^  shall  have  fixed  in  some  convenient  ^^"  »'***>«'' 
place  of  his  shop,  a  beam  and  scales  with  proper  weights  of  the  ^^' 
assize  weight  of  a  half-peck  loaf,  a  quartern  loaf,  and  a  half- 
quartern  loaf;  and  also  of  an  eighteen  penny,  one  shilling,  sixpenny, 
and  three-penny  loaf;  and  any  person  who  may  purchase  any  such- 
loaf  of  bread  from|  any  such  baker  or  seller  of  bread,  may,  if  lie 
shall  think  proper,  require  the  same  to  be  weighed  m  his  pre- 
sence ;  and  if  any  such  loaf  shall  be  found  deficient  in  weight,  then 
the  person  demanding  the  same  to  be  so  weighed  shall  have  the 
deficiency  made  up  with  otlier  bread  or  another  loaf  given,  in  lieu 
thereof,  as  may  be  reauired  by  such  person ;  and  any  such  baker  or 
seller  as  aforesaid,  who  shall  neglect  to  fix  such  beam  and  scales, 
or  to  provide  and  keep  for  use  proper  weights,  or  whose  weights 
shall  be  deficient  in  their  due  weight,  or  who  shall  refuse  to  weigh 
any  half-peck  loaf,  quartern  leaf,  or  half-quartern  loaf  or  loaves 
purchased  in  his  shop,  in  presence  6£  the  party  requiring  the  same, 
and  shall  be  thereof  convicted,  either  by  the  oath  of  one  witness, 
or  his  own  confession,  shall  for  every  such  offisnce  forfeit  not  ex- 
ceeding \0s»  as  the  magistrate  or  justice,  before  whom  such 
offender  shall  be  convicted,  shall  think  fit. 
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IBCffiD  (BaJcing  where  there  is  an  Assize.)  §  ir^ 

.'JO  G.  s,  c.  73.         By  §  S.  No  person  exercising  or  employed  in  the  trade  or  call* 
Limitation  as  to  ing  of  a  baker,  beyond  the  said  city  of  London  or  the  liberties 
Mdng  on  Sun-  thereof,  or  beyond  the  said  ten  miles  of  the  Roi/al  Exchange, 
^^  ^  irfiall  on  the  Lord's  day,  commonly  called  Sunday ^  or  any  part 

thereof,  make  or  bake  any  household  or  other  bread,  rolls,  or 
cakes  of  any  sort  or  kind,  or  shall  on  any  part  of  tlie  said  day, 
excepting  between  ten  in  the  forenoon  and  half-past  one  in  the 
afternoon,  on  any  pretence  whatsoever,  sell  or  expose  to  sale,  or 
permit  or  suffer  to  be  sold  or  exposed  to  sale,  any  bread,  rolls,  or 
cakes  of  any  sort  or  kind,  or  bake  or  deliver,  or  permit  or  suifer  ta 
t)e  baked  or  delivered,  any  meat,  pudding,  pie,  tart,  or  victuals, 
at  any  time  afler  half-past  one  of  the  clock  in  the  afternoon  of 
that  day,  or  in  any  other  manner  exercise  the  trade  or  calling  of 
a  baker,  or  be  engaged  or  employed  in  the  business  or  occupation 
thereof,  save  and  except  so  far  as  may  be  necessary  in  setting  and 
superintending  the  sponge  to  prepare  the  bread  or  dough  for  the 
following  day's  baking ;  and  no  meat,  pudding,  pie,  tart,  or 
victuals  shall  be  brought  to  or  taken  from  any  bakehouse  during 
the  time  of  divine  service  in  the  church  of  the  parish,  hamlet,  or 
place  where  the  same  is  situate,  nor  within  one  quarter  of  an  hour 
of  the  time  of  commencement  thereof;  and  every  person  offending 
against  any  one  or  more  of  the  foregoing  regulations  or  making  any 
sale  or  delivery  hereby  allowed  between  the  hours  aforesaid, 
otherwise  than  within  the  bakehouse  or  shop,  and  being  thereof 
convicted  before  any  justice  of  the  county,  city,  or  place  where 
the  ofience  shall  be  committed,  within  two  days  from  the  commis- 
sion thereof,  either  upon  the  view  of  such  justice,  or  on  confession,, 
or  proof  by  one  witness,  shall  for  every  such  ofience  forfeit,  for  the 
First  offence,  ^^st  offencc  not  exceeding  5«.>  for  the  second  ofience  not  exceeding 
Second  ofTence.  10^.,  and  for  the  third  and  every  subsequent  offence  respectively 
Third  offence,     not  exceeding  15*. ;  and  shall  moreover  on  conviction  pay  the  cost* 

and  expenses  of  the  prosecution,  to  be  assessed  by  the  justice 
convicting ;  and  the  amount  thereof,  together  with  such  part  of  the 
penalty  as  such  justice  shall  think  proper,  to  be  allowed  to  the 
prosecutor  for  loss  of  time  in  instituting  and  following  up  the 
prosecution^  at  a  rate  not  exceeding  Ss.per  diem,  shall  be  paid  to  the 
prosecutor  for  his  use,  and  the  residue  of  such  penalty  ^all  be 
paid  to  such  justice,  and  within  seven  days  af^er  faus  receipt 
thereof  be  transmitted  by  him  to  the  churchwardens  or  overseera 
of  the  parish  where  the  offence  shall  be  committed,  to  be  applied 
for  the  benefit  of  the  poor  thereof;  and  in  case  the  whole  amount 
»£  the  penalty,  and  of  the  costs  and  expenses  as  aforesaid,  be  nol 
paid  within  three  days  afler  conviction,  such  justice  shall,  by 
warrant  under  his  hand  and  seal,  direct  the  same  to  be  levied  and 
raised  by  distress  and  sale,  and  in  default  or  insufficiency  of  such 
distress,  commit  the  (lender  to  the  house  of  correction  on  a  first 
offence  for  any  time  not  exceeding  seven  days,  on  the  second 
offence  for  any  time  not  exceeding  fourteen  days,  and  on  the 
third  or  any  subsequent  ofience  for  any  time  not  exceeding 
twenty-one  days,  unless  the  whole  of  the  penalty,  costs,  uid  ex* 
penses  be  sooner  paid. 

§  4.  Saves  the  right  of  tlie  universities :  and  by  §  5.  the  powers 
and  penalties  of  former  acts  not  hereby  altered  shall  extend  to 
this  act. 
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Stat.  31  Geo.  2«  c.  29.  repeals  ali  the  former  lawfi  relating  to  the  BySiG.2.cS9. 
aniae  of  bread,  and  re-enacts  the  samey  with  additions  and  amend-  former  acti  i«- 
menti.     Whidi,  throughout   the  whole,   is  a  very  re&;ular  and  lative  to  assise  of 
judicious  act :  so  that  £e  author  had  nothing  more  to  do  than  to  ^^'^^^»  vepealed. 
abridge  the  same  in  the  order  as  it  stands :  not  being  able,  in  point 
of  method,  to  alter  it  for  the  better. 

$  2.  To  the  intent  that  a  plain  and  constant  rule  and  method  may  Power  to  letthe 
be  duly  observed,  in  making  and  assizing  of  the  several  sorts  of  asaije. 
bread  which  shall  be  made  for  sale,  in  any  place  where  an  assize  shall 
be  thought  proper  to  be  set ;  it  is  enacted,  that  it  shall  be  lawful  for 
the  court,  or  for  the  person  or  persons  herein  authorised  to  set  the 
assize  of  bread,  to  set,  ascertain,  and  appoint,  in  any  place  within 
their  jurisdiction,  the  assize  and  weight  of  all  sorts  of  bread  which 
shall  be  made  for  sale,  or  exposed  to  sale,  and  the  price  to  be  paid 
for  tlie  same,  when  and  as  often  as  they  shall  think  proper ;  and  ^°  proportion  t» 
therein  respect  shall  be  had  to  the  price,  which  the  grain,  meal,  ^^  ^"^  ^' 
or  flour,  shall  bear,  in  the  market  or  markets  in  or  near  the  places  ^^^' 
for  which  such  assize  shall  be  set ;  and  making  reasonable  allow-  AUowance  to 
ance  to  the  bakers  for  their  charges,  labour,  and  profit,  as  they  ^"  bdien. 
shall  deem  proper. 

§  S.  Where  an  assise  of  bread  shall  be  thought  proper  to  be  set  Penalty  of  dif- 
fer any  place,  no  person  shall  there  make  tor  sale,  or  sell,  or  obeying  iIm 
expose  to  or  for  mile,  any  sort  of  bread,  except  wheaten  and  '^"'^ 
hoosehold  (otherwise  brown)  bread,  and  such  other  sorts  of  bread 
as  shall  be  allowed  in  the  assize :  but  where  it  hath  been  usual  to 
make,  or  the  person  setting  the  assize  shall  allow  the  making  of 
bread,  with  the  meal  or  flour  of  rye,  barley,  oats,  beans,  or  pease, 
or  of  any  such  diflerent  sorts  of  grain  mixed  together ;  the  same 
may  be  there  made  and  sold  accordingly :  and  if  any  person  shall 
offend  in  the  premises,  and  be  convicted  thereof  by  confession  or 
oath  of  one  witness,  before  any  magistrate  or  justice  within  the 
limits  of  their  jurisdiction ;  he  shall  forfeit  not  exceeding  4(k.  nor 
less  than  2(U. 

And  by  38  Geo,  S.  e.62.  after  reciting,  that  the  price  of  salt  is  98  G.s.  e.ea* 
materially  increased  by  38  Geo.  3.  c.  48. ;  it  is  enacted,  that  when  §  i- 
the  magiatrate  riiall  set  the  assize  of  bread,  they  shall  immediately  AUowanee  in 
bdore  settii^  such  assize,  add  to  what  shall  appear  tlie  average  J^^^^li%^Z 
price  per  quarter  of  wheat  fit  for  making  of  wheaten  bread  5d,  on  qq  ^i^ 
account  of  the  additional  duty  on  salt,  so  as  to  increase  sudi 
average  price  of  5d,  per  quarter,  and  shall  then,  in  setting  the 
assize  of  bread,  make  use  of  such  increased  average  price  in  all 
respects  as  if  the  same  were  the  real  average  price  of  wheat*  so 
long  asauch  additional  salt  duty  shall  continue. 

And  in  every  p^ce  where  an  assize  shall  be  thought  proper  tol>e  51  G.  9.  c  ^9. 
set,  the  assize  and  weight  of  the  several  sorts  of  bread  which  shall  i  ^* 
be  there  made,  shall  be  set  according  to  the  following  tables :  £?'^**Crr*K' 

[^bte.— Here,  in  the  31  Geo.  2.  c.  29.  ;  4.  follow  the  tables :  caie.  jw^t. 
but  since  that  statute  there  has  been  another  made,  viz.  53  Geo.  3.  '    ' 

C.U6.  regulating  the  mode  of  setting  an  assize,  in  places  beyond 
London^  and  ten  miles  from  tlie  Royat  Exchange :  and  by  §  7-  of 
this  latter  act,  in  the  place  of  the  tables  of  me  31  Geo.^>  c.  29# 
ave  substituted  others,  which  are  inserted  post.'\ 

$5.  Every  assize  which  shall  be  set,  in  any  city,  town  cor-  Assise  to  be  set 
porate,   hundred,    division,   liberty,  rape,   or  wapentake,  shall  in^vmrdupoi* 
be  i^wqrs  set  in   avoirdupois  weight,  and  not   troy  wgg^;  ^^S^** 
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how  to  be  cer- 
tified in  cities 
jRid  towns  cor- 
porate. 


and  in  the  proportions  directed  by  the  said  tables,  or  as  near 
as  may  be;  and  the  said  tables  shall  extend  as  well  to  such 
bread  which  shall  be  made  of  the  flour  of  wheat  mixed  with  the 
flour  of  other  grain,  as  also  to  bread  which  shall  be  made  with  the 
flour  of  other  grain  than  wheat,  which  shall  be  publicly  allowed 
in  any  place  to  be  made  into  bread ;  and  die  assize  of  all  such 
mixea  bread  shall  be  set  as  near  as  may  be  according  to  the  said 
tables. 

§  7.  The  court  of  mayor  and  aldermen  of  every  city  (except 
the  city  of  London)  where  there  shall  be  any  such  courc,  and 
when  such  court  shall  sit ;  and  where  tliere  shall  be  no  such  court, 
or  being  any  such,  when  the  same  shall  not  sit,  the  mayor,  bailiffs, 
or  other  chief  magistrate  or  magistrates  of  every  sudi  other 
respective  city ;  and  in  towns  corporate,  or  boroughs,  the  mayor,' 
bailiffs,  aldermen,  or  other  chief  magistrate  or  magistrates  of  every 
such  town  corporate  or  borough ;  or  two  justices  in  such  towns 
or  places  where  there  shall  be  no  such  mayor,  bailiffs,  aldermen, 
or  chief  magistrates ;  shall  and  may,  from  time  to  time  as  there 
shall  be  occasion,  cause  the  respective  prices  which  the  several 
sorts  of  grain,  meal,  and  flour,  (fit  to  make  the  different  sorts  of 
bread  allowed  to  be  made  there,)  shall  bond  Jide  sell  for,  in  the 
respective  public  markets  in  or  near  to  such  place,  during  the 
whole  market,  and  not  at  particular  times  thereof,  or  on  parti- 
cular contracts  only,  to  be  given  in  to  them,  and  certified  upon 
oath,  in  such  manner,  and  by  such  persons,  and  on  such  day  in 
every  week,  as  th.ey  shall  respectively  appoint.    And  the  price 
which  shall  be  so  certified,  shall  be  entered  by  the  persons  who 
shall  certify  the  same,  in  books  to  be  provided  and  kept  by  them 
for  that  purpose  ;  and  within  two  days  afler  every  such  price  riiall 
be  so  returned,  the  assize  and  weight  of  bread  for  such  place,  and 
the  price  to  be  paid  for  the  same,  shall  be  set  by  such  court  or 
magistrates  respectively  as  aforesaid.     And  the  assize  so  set  shall 
commence  on  such  day  in  every  week,  and  b^  in  force  for  8uc:b 
tinie  not  exceeding  seven  days  from  the  setting  of  such  assize,  as 
such  court  or  magistrates  respectively  shall  direct. 

By  13  Geo*  5.  r.62.  $  19.  Where  the  chief  magistracy  of  any 
borough  or  corporation  lies  and  is  vested  in  two  bailiffs,  one  ex 
the  two  in  the  absence  of  the  other  may  set  the  assize,  and  do 
every  thing  in  this  act  directed  for  setting  the  same. 

By  31  Geo.2.  c.29.  §  8.    If  two  justices  of  counties  at  large, 
ridings,  or  divisions,  shall  at  any  time  think  fit  to  set  an  assize  of 
bread,  for  any  place  within  tlie  limits  of  their  jurisdiction ;   in 
withm  counties  such  case,  it  shall  be  lawful  for  such  two  justices  to  cause  the 
ai  large.  price,  which  grain,  meal,  and  flour  (fit  to  make  the  several  sorts 

of  bread  that  shall  be  made  for  sale  in  any  such  place)  shall  bona 
Jide  sell  for  in  the  respective  public  com  market  or  markets  in  or 
near  any  such  place,  during  the  whole  market,  and  not  at  any 
particular  times  thereof,  or  on  special  contracts  only,  to  be  given 
and  certified  on  oath  to  them  at  their  respective  places  of  abode, 
on  such  da)bin  every  week  as  they  shall  appoint,  by  the  clerks  of 
the  market  or  markets  in  or  near  such  places,  or  such  other 
person  as  such  two  justices  shall  for  that  purpose  appoint.  And 
the  price  so  returned  shall  be  entered  by  the  person  so  returning 
the  same  in  books  to  be  provided  by  them  and  kept  for  that  pur- 
pose.   And  within  two  days  after  such  return,  the  assize  may  he 
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bjthem  set  for  etery  sach  place,  for  anytime  not  exceeding  JiG.s.  cM. 

fourteen  days  from  tne  setting  thereof*    And  the  assize  so  set, 

from  time  to  time,  shall  commence  and  be  in  force  at  such  time 

after  every  such  setting  thereof,   and  be  made  public  in  such 

places  for  which  the  same  shall  be  so  set,  in  such  manner  as  the 

justices  who  set  the  same  shall  direct. 

$  9.  Any  maker  of  bread  for  sale  in  any  other  city,  (than  Lon*  Bakers  may  in- 
dout)  town  corporate,  borough,  or  place,  where  the  assize  shall  at  ■P««'  thecertifi- 
aoy  time  be  thought  proper  to  be  set,  shall  have  liberty  at  all  ^^*^* 
seasonable  tiroes,  in  the    day»time,   the   next  day  after   such 
returns  shall  be  made  and  entered  as  aforesaid,  to  see  the  said 
entry,  without  paying  any  thing  for  the  same ;  to  the  intent  every 
such  maker  of  bread  for  sale  may  have  an  opportunity  on  the  said 
next  day  after  such  entry  made  aS  aforesaia,  to  offer  to  any  such 
court,  mayor,  bailiffs,  aldermen,  or  other  chief  magistrate  or  magis- 
trates, or  justices  as  aforesaid  who  shall  think  fit  to  set  such  assize 
within  their  respective  jurisdiction,  and  before  any  such  assize  shall 
be  set,  such  objections  as  he  can  reasonably  make  against  any 
advance  or  reduction  to  be  made  in  such  assize  so  to  be  set  as 
aforesaid. 

§  10.  No  baker  of  bread  for  sale  shall  be  liable  to  pay  any  fee,  Bakers  to  pay 
gratuity,  or  reward,  to  any  person  for  or  by  means  of  any  assize  no  fee  for  the 
to  be  set.  ■""*• 

By  53  Geo.  3.  c.  1 16.  $  1 .,  reciting  that  whereas  by  31  Geo.  2.  59 0. 3.  c.  lie. 
C.29.  and  13  Geo.  3.  c.  62.  provision  is  made  for  settitig  the  price  and 
assize  of  bread,  according  to  the  several  regulations  contained  in 
the  said  acts  for  that  purpose :  and  whereas  by  37  Geo.  3.  c.  98. 
and  by  45  Geo.  3.  c.  23.  certain  other  provisions  and  regulations 
are  made  for  carrying  the  purposes  of  the  said  31  Geo.  2.  c.  29. 
into  execution,  so  far  as  relates  to  the  assize  and  making  of  bread  Sed  vide 
to  be  sold  in  the  city  of  London  and  the  liberties  thereof,  and  55  G.  5.  c  wax, 
within  the  weekly  bills  of  mortality,  and  within  ten  miles  of  the  *"**• 
Roi/al  Exchange;  and  by  the  said  acts  a  fixed  allowance  is  given 
to  the  makers  and  sellers  of  bread  residing  within  those  limits : 
and  whereas  it  is  expedient  that  the  makers  and  sellers  of  bread 
residing  beyond  the  said  limits,  in  places  where  an  assize  and 
price  of  bread  is  set,  should  also  receive  an  allowance  for  their 
charges,  pains,  labour,  livelihood,  and  profit ;  and  that  regulations 
should  be  made  for  procuring  more  correct  returns  of  the  prices  for 
which  wheat  and  wheat  flour  are  sold,  in  or  near  places  where  an 
assize  of  bread  is  set :  it  is  enacted,  that  when  and  so  oflen  as  the  ReceiTcr  of  as^ 
court  of  mayor  and  aldermen,  in  any  city  where  there  shall  be  any  aim  returns  to 
such  court,  and  when  such  court  shall  sit ;  and  where  there  shall  he  appmnted^ 
be  no  such  court,  or  there  being  any  such,  when  the  same  shall  T^^*/"?*  "* 
not  sit,  the  mayor,  pailifte,  or  other  chief  magistrate  of  any  such 
city;  and  in  towns  corporate  or  boroughs,  the  mayor,  bailifis, 
aldermen,  or  other  chief  magistrate  or  magistrates  for  the  time 
being  of  any  such  town  corporate  or  borough ;  or  two  or  more 
justices  of  the  peace  in  such  towns  and  places  where  tJiere  shall 
be  no  such  mayor,  bailiffii,  aldermen,  or  chief  magistrates ;  and 
when  and  so  often  as  any  two  or  more  justices  of  the  peace  of 
couaiies  at  large,  ridings,  divisions,  or  districts,  and  whose  respec- 
tive jurisdiction  shall  be  beyond  the  city  o£  London  and  the  liber- 
ties thereof,  and  beyond  die  weekly  bills  of  mortality,  and  ten 
miles  of  the  Ro^  Exchange^  shall  deem.it  expedient  to  regulate 
the  price  and  assize  of  bread  within  their  several  and  respective 
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53  G.3.  c.  116.  jarisdictions,  every  such  court>  mayor,  &c.  shall,  before  they  shall 

set  any  price  or  assize  of  bread,  nominate  and  i^point  a  nt  and 
proper  person,  (not  being  a  corniactor,  miller,  maltster,  baker, 
clerk,  agent,  or  other  person  buying,  selling,  or  dealing  in  wheat 
or  wheat  flour,  or  bread  made  thereof,)  residing  within  or  near 
such  city,  town  corporate,  or  borough,  county,  division,  riding, 
district,  or  other  place,  to  receive  weekly  the  returns  hereafter 
directed  to  be  made  of  the  prices  and  quantities  of  wheat  and 
wheat  flour  bought  or  sold  in  or  near  any  such  city,  town  corpo- 
rate, or  borough,  division,  riding,  district  or  other  place  where  an 
assize  is  intended  to  be  set,  and  the  person  so  to  be  appointed 
shall  be  called  **  receiver  of  assize  returns*'  for  such  city,  ^c.  &c. ; 
and  every  such  court,  mayor,  &c.  shall  in  the  same  manner  from 
time  to  time,  upon  the  death,  removal,  or  resignation  of  any  auch 
receiver,  appoint  some  other  fit  and  proper  person  as  aforesaid  to 
be  receiver  of  assize  returns  for  any  such  city,  &c,  &c. 

f  2.  Eveiy  person  so  to  be  i^pointed  receiver  as  aforesaid  shall, 
previous  to  his  taking  upon  him  the  said  oflice,  take  and  subscribe, 
before  the  mayor  or  other  chief  magistrate  of  the  city,  &c.  for 
which  he  shall  be  appointed  or  before  any  one  justice  for  any 
county,  &c.  for  which  he  shall  be  appointed  receiver,  the  follow- 
ing oath  [or,  being  of  the  people  called  Quakersy  affirmation]*  vtar. 

I  A.B,do  swear  [or,  affirm"] y  that  I  toiU  at  all  times  during  the 
time  I  hold  the  Mce  of  receiver  of  assize  returns  for  [the  name  of 
the  place  for  which  appointed]  make  true  and  correct  returns  of 
the  tohole  quantities  ana  prices  of  wlieat,  and  true  and  correct  re- 
turns of  the  whole  quantities  and  prices  of  wheaten  Jlour  Jit  for 
making  wheaten  breads  standard  wheat  en  breads  and  household 
hready  taken  separately y  which  shall,  by  means  of  the  returns  made 
to  me  as  receiver  of  assize  returns^  under  the  airections  and  reeu' 
latioiis  of  an  act,  passed  in  the ^fifly-third  year  of  the  reign  of  king 
George  the  Third,  intituled  [here  insert  the  title  of  this  act  J, 
appear  to  have  been  bought  within  the  times  specified  in  the  said 
returns ;  and  also  thai  I  will  at  all  times  as  aforesaid  make  a  true 
and  correct  average  of  the  prices  of  the  whole  quantity  of  wheat, 
find  a  true  and  correct  average  of  the  prices  of  the  whole  quantity 
of  wheaten  Jlour  fit  for  making  wheaten  bread,  standard  wheaten 
oread,  and  household  bread,  taken  separately,  which  by  means  of 
the  said  returns  made  to  me  shall  appear  to  have  been  so  bought,  aC" 
cording  to  the  directions  and  regulations  of  the  said  act ;  and  that  I 
win  in  all  things,  to  the  best  of  my  skill  andjudgmetit,  conform  myself, 
as  receiver  qf^assize  returns,  to  the  directions  of  the  said  act. 

Returns  of  ^  s.  And  as  soon  as  a  receiver  of  assize  returns  shall  be  appointed 

^i^J^^^^  ^®^  •"y  ^'*y»  ^^*  *^*  where  it  is  intended  to  set  any  assise  of 

bread  witiiin  the  same,  pursuant  to  the  directions  of  this  act,  the 
court  of  mayor  and  aldermen  of  any  such  city  where  there  shall 
be  any  such  court,  and  when  su€^  court  shall  sit;  and  where 
tbere  shall  be  no  such  court,  or  there  being  any  such,  when  the 
Mttie  shall  not  sit,  the  mayor,  bailift,  or  other  chief  magistFate  or 
magistrates  of  any  such  dty ;  and  in  towns  corporate  or  boroughs, 
^e  mayor,  bailifis,  aldermen,  or  other  chief  magistrate  or  magis- 
trates K>r  the  time  being  of  any  such  town  cor|M>rate  or  boroi^ ; 
or  two  or  more  justices  of  tihe  peace  in  snch  towns  and  places 
where  there  Aall  be  no  such  mayor,  Ac. ;  and  two  or  more  job* 
ttoes  «f  any  audi  eowiyi  &c.  mX  cause  aotioe  to  be  flitMO 


to  be  made. 
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cording  to  the  form  annexed  to  this  act,  and  in  such  manner^  as  58  G.ff.  e.  M6« 

to  such  court  or  person  or  persons  shall  seem  proper,  requiring 

all  comfactors,  millers,  raealmen,  bakers,  and  other  persons  who 

are  dealers  in  wheat  or  wheat  flour,  and  residing  or  following  their 

trade  within  their  respective  jurisdictions,  or  who  shall  buy  or  sell 

wheat  or  wheat  flour,  either  in  the  public  market  or  by  private 

contract  within  the  same,  to  make  returns  on  some  certain  day  in 

each  week  to  the  receiver  of  assize  returns  appointed  for  any 

such  city,  &c,  &c. ;  and  at  such  place  as  shall  be  specified  for 

that  purpose,  of  the  true  and  precise  quantities  of  all  wheat  and 

wheaten  flour  respectively,  fit  for  making  wheaten  bread,  standard 

wheaten  bread,  and  household  bread,  which  shall  have  been 

bought  or  sold  by  such  comfactors,  millers,  mealmen,  bakers,  or 

other  persons  dealers  in  wheat  or  wheat  flour  respectively,  within 

seven  days  then  preceding/ and  which  returns  shall  specify  the 

true  and  exact  prices  for  which  such  wheat  or  wheaten  flour  shall 

have  been  respectively  bought  or  sold,  and  the  names  and  resi^ 

dences  of  the  persons  of  whom  bought  or  to  whom  sold,  and  which 

returns  shall  be  made  according  to  the  forms  annexed  to  this  act* 

and  be  signed  by  the  party  making  the  same :  provided  always, 

that  no  person  or  persons  buying  or  selling  in  the  course  of  the 

seven  days  then  preceding,  a  less  quantity  than  one  quarter  of 

wheat,  or  one  sacK  of  flour,  shall  be  required  to  make  any  sudi 

returns  ;  and  provided  also,  that  when  any  court,  &c.  of  any  city, 

&c.,  or  any  two  justices  of  any  county,  &c.  shall  be  well  and  duly 

satisfied  that  any  merchant,  aealer,  or  other  person,  shall  buy  or 

sell  wheat  or  wheat  flour  solely  for  the  purpose  of  being  sent 

coastwise,  and  which  shall  not  be  intended  to  be  used  or  consumed 

in  or  within  fifteen  miles  of  the  place  for  which  such  returns  are 

required,  any  such  court,  &c»  or  persons  need  not  require  returns 

from  any  such  merchant,  &c.  of  any  such  wheat,  &c.  so  intended 

to  be  sent  coastwise,  and  not  to  be  used  or  consumed  within  fifleen 

miles  of  any  such  place. 

§  4.  When  in  any  city,  town  corporate,  or  borough,  or  in  any  di-  Obtaining  m- 
vision,  district,  or  riding  of  any  county,  or  in  any  other  place  where  turns  where  no 
snjr  court,  &c,  Ac,  authorised  by  this  act  to  set  an  assize  and  "^ 
price  of  bread  within  their  respective  jurisdictions,  shall  be  de- 
sirous of  setting  the  same,  and  where  by  reason  of  there  not  being 
a  sufficient  market,  sufficient  and  satisfactory  returns  of  the  quan*- 
titles  and  prices  of  wheat  and  wheat  flour  bought  and  sold  within 
their  respective  jurisdictions,  cannot  be  obtained,  thpn  and  in 
every  such  case  it  sh^l  be  lawful  for  any  such  court,  &c.  Sec,  from 
time  to  time  to  require  returns  to  be  made  of  all  quantities  of 
wheat  and  wheaten  flour,  bought  or  sold  by  all  comfactors,  millers, 
mealman,  bakers,  and  other  persons  who  are  dealers  in  wheat  or 
^<heat  flour,  and  who  shall  be  residing  or  following  their  trade 
within  the  distance  of  five  miles  of  the  respective  jurisdictions  of 
such  court,  or  person  or  persons  as  aforesaid  requiring  the  same ; 
or  who  shall  buy  or  sell  wheat  or  wheat  flour,  either  in  any  public 
market  or  by  private  contract  within  the  said  distance  ;  or  it  shall 
be  lawful  for  any  such  court,  &c.  &c,  from  time  to  time  to  require 
of  any  receiver  of  assize  returns  of  any  place  near  any  such  city, 
Stc,  from  which  any  wheat  or  wheat  flour  may  from  time  to  time 
be  brought  for  the  supply  of  any  such  place,  5rc.,  a  duplicate  of 
the  retains  which  shall  be  from  time  to  time  made  by  such  receiver 
of  aiske  retoms,  of  the  quaotities  and  prices  of  wheat  and  wheat 
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flour  bought  and  sold  within  the  Jurisdiction  for  which  such  re- 
ceiver shall  be  appointed,  although  such  comfactors,  &c.  or  re- 
ceiver of  assize  returns,  shall  not  be  within  the  jurisdiction  of  the 
court,  &c.  requiring  such  returns  ;  and  every  such  cornfactor,  &c. 
dealers  in  wheat  or  wheat  flour,  and  every  receiver  of  assize  re- 
turns, who  shall  be  required  to  make  any  such  returns,  shall  make 
the  same  in  like  manner  and  under  the  like  regulations  in  every 
respect  as  the  like  returns  of  wheat  and  wheat  flour  are  required 
to  be  made  by  this  act ;  and  the  said  returns  which  shall  be  so 
made  of  the  quantities  and  prices  of  wheat  and  wheat  flour,  bought 
and  sold  either  within  five  miles  of  the  jurisdiction  of  any  place, 
or  which  shall  be  so  made  by  any  receiver  of  assize  returns  for 
any  other  place  than  the  place  in  which  an  assize  of  bread  is  in- 
tended to  be  set,  shall  from  time  to  time,  in  computing  the  average 
prices  of  wheat  and  wheat  flour  hereafter  directed  to  be  made, 
be  added  to  and  form  part  of  the  returns  of  wheat  and  wheat  flour 
which  shall  be  made  for  the  place  for  which  an  assize  of  bread  is 
intended  to  be  set. 

§  5.  And  every  comfactor,  &c.,  dealers  in  wheat  or  wheat  flour, 
and  who  shall  be  required  by  this  act  to  make  any  returns  of  wheat 
or  wheat  flour,  bought  or  sold  by  them,  shall  within  one  month  after 
they  shall  be  required  to  make  such  returns^  make  a  declaration 
in  the  form  following ;  that  is  to  say, 

I  A.  B.  do  herebu  declare,  that  ike  returns  of  the  quantUies  and 
prices  of  wheat  ana  wheat  Jlour  bought  or  sold  by  me,  which  I  shaU 
hereafter  make,  shall,  to  the  best  of  my  knowledge  and  beliefs  he 
true  and  just^  and  to  the  best  of  my  judgment  conformable  to  the 
directions  of  an  act  passed  in  the  Jifly-third  year  of  the  reign  of 
king  George  the  Third,  intituled  An  act  to  alter  and  amend  two 
acts  of  the  thirty-first  year  of  king  George  the  Second,  and  the 
thirteenth  year  of  his  present  majesty,  so  far  as  relates  to  the  price 
and  assize  of  bread  to  be  sold  out  of  the  city  of  London,  and  the 
liberties  thereof,  and  beyond  the  weekly  bills  of  mortality,  and  ten 
miles  of  the  Royal  Exchange. 

Which  declaration  shall  be  in  writing,  and  shall  be  subscribed 
with  the  hand  of  such  miller,  mealman,  baker,  or  other  person  who 
shall  be  a  dealer  in  wheat  or  wheat  flour,  and  shall  be  by  them  or 
their  agents  respectively  forthwith  delivered  to  the  court,  &c«  of 
the  city,  &c.,  or  to  some  justice  of  the  county,  &c.  where  the  party 
making  the  same  shall  reside,  who  is  hereby  required  to  certify 
the  same  to,  and  such  certificate  is  hereby  required  to  be  filed  by, 
the  clerk  of  the  peace  for  such  county,  &c.,  or  by  the  town  clerk 
for  such  city  or  town  respectively ;  and  in  case  any  person  shall 
buy  or  sell  any  wheat  or  wheat  flour  without  having  made  the  said 
declaration,  such  person  shall  for  every  such  neglect  forfeit  and 
pay  not  exceeding  oL 

§  6.  From  the  said  returns  of  wheat  and  flour  so  to  be  made  as 
aforesaid  in  every  city,  &c.  &c.  where  the  same  shall  be  made,  a 
general  return  or  account  of  the  quantities,  sorts,  and  prices  of  all 
wheat,  and  flour  made  of  wheat,  which  shall,  by  means  of  the 
said  returns,  appear  to  have  been  bought  within  tbe  time  specified 
therein,  together  with  the  average  price  of  the  whole  quantity  ef 
wheat,  and  the  average  prices  of  the  whole  quantity  of  wh^^n 
flour  fit  for  making  wbeaten  bread,  standard  wheaten  breads  and 
household  bread,  Uken  separately  and  respectively,  oball  be  pre- 
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pared  and  computed  bj  the  receiver  of  assize  returns  for  every  53  0.5.  c.  115. 
such  place»  within  one  day  from  the  receiving  of  the  same ;  and 
the  said  general  return  shall  be  entered  and  signed  by  him  in  some 
book  to  be  provided  for  that  purpose,  in  such  manner  and  form 
as  any  sucli  respective  court,  mayor,  bailitf,  alderman,  chief  ma- 
gistrate or  magistrates,  or  justices  as  aforesaid,  within  their  re- 
spective jurisdictions,  shaJl  from  time  to  time  appoint ;  and  every 
such  general  return  and  average,  when  so  entered,  shall  be  sub- 
mitted to  such  court,  or  person  or  persons»  for  their  consideration 
or  correction  :  provided  always,  that  if  any  court,  &c.  &c,  as  afore- 
said, shall  at  any  time  suspect  that  any  returns  to  be  made  as 
aforesaid  are  not  truly  and  bond  fide  made,  and  shall  have  issued 
a  summons  to  the  party  or  parties  making  the  same,  for  the  pur- 
pose of  examining  into  the  truth  of  the  same,  pursuant  to  the 
power  and  authority  hereafVer  contained  for  that  purpose,  then 
and  in  that  case  the  said  return  or  returns  whilst  under  examin- 
ation shall  not  be  included  in  or  form  part  of  the  said  general 
return  from  which  the  average  prices  of  wheat  and  of  flour  are  to 
be  computed  as  aforesaid. 

$7*  And  within  two  days  after  every  such  general  return  and  Setdngthe 
average  shall  be  so  made  and  entered  as  aforesaid,  the  assize  and  "ause. 
weight  of  each  sort  of  bread  on  which  an  assize  is  intended  to  be 
set  for  every  citv,  &c.  where  the  same  shall  be  made,  and  the 
prices  to  be  paid  for  the  same  respectively,  shall  from  time  to 
time  be  set  and  ascertained  by  the  court  of  mayor  and  aldermen 
of  every  such  city  where  there  shall  be  any  such  court,  and  when 
th^  same  shall  sit,  and  when  such  court  shall  not  sit,  by  the  mayor 
of  every  such  city ;  and  where  there  shall  be  no  such  court  of 
niayor  and  aldermen  in  any  such  city,  then  by  the  mayor,  bailiffs, 
or  other  chief  magistrate  or  magistrates  of  every  such  other  city ; 
and  in  towns  corporate  and  boroughs  by  the  mayor,  bailiffs,  alder* 
men,  or  other  chief  magistrate  or  magistrates  of  every  such  town 
corporate  or  borough ;  and  by  two  or  more  justices  of  the  peace 
in  towns  or  places  where  there  shall  be  no  such  mayor,  bailifib, 
aldermen,  chief  magistrate  or  magistrates ;  and  in  counties  at 
large  by  two  or  more  justices  within  their  respective  jurisdictions, 
from  the  said  average  prices,  either  of  wheat  or  of  flour,  accord- 
log  to  the  prices  in  the  tables  annexed  to  this  act,  either  of  wheat 
or  of  flour  nearest  the  said  average  prices,  in  lieu  and  place  of 
the  tables  directed  to  be  made  use  of  by  the  said  81  Geo*  2«  (;.29« 
and  IS  Geo.  S.  c.  62. ;  and  if  at  any  time  the  price  of  the  bushel 
of  wheat  or  sack  of  flour  shall  not  amount  to  the  lowest  price 
mentioned  in  the  said  table,  or  shall  exceed  the  highest  price 
mentioned  therein,  then  in  either  of  the  said  cases  it  shall  be  law- 
ful for  all  courts,  and  person  and  persons  duly  authorised,  to  con- 
tinue to  set  and  ascertain  within  their  several  jurisdictions  the 
assize  and  price  of  bread  made  for  sale  or  exposed  to  sale,  what- 
ever the  price  of  the  bushel  of  wheat  or  sacK  of  flour  may  be : 
provided  always,  that  in  setting  and  ascertaining  the  same,  such 
court,  or  person  or  persons  respectively,  shall  duly  observe  the 
proportions  contained  in  the  said  tables  annexed  to  this  act,  as 
near  as  can  be :  and  provided  also,  that  the  allowance  of  five 
pence  fer  quarter  on  wneat,  which,  by  an  act  passed  in  the  thirty*  M  O.5.  c.  62. 
eighth  year  of  the  reign  of  his  present  majesty,  intituled  ^'  An  act 
to  empower  magistrates  and  justices  of  the  peace  in  setting  the 
assize  of  bread  to  make  an  allowance  on  account  of  the  ad«* 
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S  II. 


Assize  to  com- 
mence and  con- 
tinue as  directed 
by  the  c^rt. 


Wliere  wheat  or 
flour  has  been 
brought  from  a 
distance,  an  ad- 
dition may  be 
made  to  the 
assiie. 


Punishing  |9er- 
aons  refusing  or 
making  false 
returns. 


A^Mftainiog 
tlie  correctness 
of  returns. 


ditional  duty  on  salt/'  magistrates  are  directed  to  nnftke  the 
bakers  in  setting  the  assize  of  bread  on  account  of  the  then  ad- 
ditional duty  on  salt,  shall  be  considered  and  taken  as  included  in 
the  allowance  given  to  the  bakers  by  the  said  tables  annexed  to 
this  act. 

§  8.  Every  assize  which  shall  be  set  in  pursuance  of  this  act,  for 
any  city,  town  corporate,  or  borough,  shalP  commence  and  take 
place  on  such  day  in  every  week,  and  be  in  force  for  such  time  not 
exceeding  seven  days  from  the  setting  of  the  same,  and  shall  be 
made  public  in  such  manner,  as  the  court,  mayor,  bailifis,  or  other 
chief  magistrate  or  magistrates  who  shall  set  the  same,  shall  from 
time  to  time  direct  and  appoint ;  and  every  assize  which  shall 
be  set  in  pursuance  of  this  act  for  any  county,  division,  riding  or 
district,  shall  commence  and  take  place  on  such  day  in  every 
week,  and  be  in  force  for  such  time  not  exceeding  fourteen  days 
from  the  setting  of  the  same,  and  shall  be  made  public  in  such 
manner  as  the  justices  of  the  peace  who  shall  set  the  same  shall 
from  time  to  time  direct  and  appoint. 

$  9.  And  in  cases  where  the  prices  and  quantities  of  wheat  or 
whesd  flour  bought  or  sold  in  distant  places  shall  be  returned,  and 
be  included  in  the  prices  from  which  the  general  average  price  of 
wheat  and  of  flour  is  made  for  any  city,  town  corporate  or 
borough,  county,  division,  riding  or  place,  where  an  assize  of 
bread  is  set  as  hereinbefore  directed,  the  court,  mayor,  bailifis,  or 
other  chief  magistrate  or  magistrates  of  any  such  city,  town  oor* 
porate,  or  borough,  or  the  justices  of  the  peace  in  any  such  county, 
division,  or  riding,  shall,  previous  to  such  average  being  made, 
add  such  an  allowance  for  the  expense  and  risk  of  carriage  or 
transportation,  as  from  the  inquiry  or  proof  made  shall  to  such 
court  or  courts,  mayor,  baili&,  or  other  chief  magistrate  or  magis- 
trates, or  justices  of  the  peace,  iqspear  just  and  reasonable,  so  as 
tliat  the  average  price  of  wheat  luid  wheaten  fiour,  for  any  such 
city,  &c.  may  be  from  time  to  time  ascertained  according  to  what 
such  wheat  or  wheaten  flour  may  truly  have  cost  the  person  who 
may  have  bought  the  same. 

^10.  Every  cornfactor,&c.&c.  who  is  or  hereafter  shall  be  a  dealer 
in  wheat  or  flour,  and  every  receiver  of  assize  returns  who  shall  be 
required  by  this  act  to  make  any  return,  who  shall  refuse  or  neg- 
lect to  make  any  such  return  in  manner  and  form  by  this  act  di- 
rected, and  at  the  time  and  the  place  specified  for  that  purpose, 
or  who  shall  make  any  false  return,  shall  forfeit  for  every  such 
offence  any  sum  not  exceeding  10/.  as  the  court,  or  person  or  per- 
sons before  whom  any  such  offender  shall  be  convicted,  shall  think 
fit  and  order. 

§  W.  And  if  any  court,  majior,  bailiffs,  or  other  chief  magistrate 
or  magistrates,  or  justice  or  justices  of  the  peace  authorised  as 
aforesaid,  who  shall  have  thought  proper  to  have  ordered  any  re- 
turn to  be  made  of  the  price  oS  wheat  or  flour,  .sliall  at  any  time 
within  the  spaiie  of  fourteen  days  after  any  such  return  shall  have 
been  made,  suspect  that  the  same  was  not  truly  and  hon&fide 
made,  then  it  shall  be  lawful  for  any  such  court,  £c.  to  summon 
before  them  respectivdly  the  person  or  persons  making  such  re» 
turn;  or  any  other -person  or  persons  who  riiall  be  thought  to  be 
likely  to  give  any  information  concerning  the  premises,  and  to 
examine  them  respectively  upon  oath  touching  the  rates  aiid 
prices  the  several  sorts  of  wheat  or  flour  mentioned  in  the  said 
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return  were  there  really  and  boni^e  bought  at  or  sold  for,  or  55  g.  3.  c  1I6. 
agreed  so  to  be  by  him  or  them  respectively,  at  any  time  or  times 
within  the  space  mentioned  in  the  said  return ;  and  if  any  person 
who  shall  be  so  summoned  as  aforesaid,  shall  neglect  or  refuse  to 
appear  on  such  summons  (and  proof  shall  be  made  on  oath  of 
sQch  summons  haring  been  duly  served  upon  him  for  that  pur* 
pose,)  or  if  any  person  so  summoned  shall  appear,  and  neglect  or 
refuse  to  answer  such  lawful  questions  touching  the  premises  as 
shall  be  proposed  to  him,  by  any  such  court,  or  person  or  persons 
88  aforesaid,  without  some  just  or  reasonable  excuse,  to  be  al- 
lonsed  of  by  any  such  court,  or  person  or  persons  as  aforesaid, 
he,  on  being  convicted  of  any  such  offence,  either  by  the  oath  of 
one  or  more  credible  witness  or  witnesses,  or  his  own  confession 
before  any  such  court,  or  person  or  persons,  shall  on  every  such 
conviction  forfeit  and  pay  not  exceeding  10/.,  as  any  such  court 
shall  think  fit  and  order;  and  if  any  person  who  shall  be  so 
examined  on  oath  shall  wilfully  forswear  himself,  every  such  per- 
son shall  be  subject  and  liable  to  be  prosecuted  as  for  perjury,  by 
indidment  or  information  by  due  course  of  law,  and  ii  convicted 
shall  be  liable  to  the  penalties  persons  convicted  of  perjury  are 
subject  and  liable  to. 

^12.  Saves  rights  of  the  Universities. 

j[  13.  And  all  powers,  authorities,  provisions,  directions,  penal-  Powenof 
ties,  forfeitwes,  clauses,  matters,  and  things,  contained  in  the  said  former  acts  ex. 
%\Gco.2.  C.29.  and  13  G^. 3.  c.62.  or  either  of  them,  not  al-  tended  to  this 
tered  or  varied  by  any  of  the  provisions  of  this  act,  as  far  as  the  ^^' 
same  are  or  can  be  made  applicable,  and  can  be  applied  for  carry- 
ing into  execution  the  purposes  of  this  act,  shall  be  ppt  in  exe* 
cution  for  enforcing  this  act,  and  the  penalties  by  this  act  inflicted 
shall  be  recovered  and  applied  in  like  manner  as  the  penalties 
inflicted  by  the  said  31  Geo.  2.  are  directed  to  be  recovered  and 
applied. 

$14.  This  act  sliall  take  effect  immediately  af\er  one  calendar  ^^™^"^^* 
month  from  the  passing  thereof. 

$  15.  A  public  act. 

SCHEDULES  to  which  this  Act  refefs. 

Schedule,  No.  1. 
FORM  OF  RETURN  OF  WHEAT. 


xnent  of  act. 


^ i , — , •-•^ — 

Av  ACCOUNT  of  all  the  Wheat  fit  for  the  Purpose  of  makiog  Wheaten  Bread,  boughtj 
or  iold  las  the  case  may  U]  by  [insert  Name"]  of  [insert  Residence]  in  the  Parish  of 
from                             to                              [insert  Dates]  both  incluaire. 

Date  when 
bought  or  sold. 

Seller's  or 

Bayer's  Name 

and  Residence. 

Quantities  of 

Wheat 

Qn.            Bush. 

Price 
per  Quarter. 

Total  Price. 

1 

' 

i 
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Schedule,  No.  2. 
FORM  OF  RETURN  OF  WHEATEN  FLOUR. 


• 

An  account  of  all  the  Flour  fit  for  making  Ulieaten  Bread,  bought  or  sold,  [aj  the  case 
may  ie']  by  [Name]  of  [Residence]  in  tlie  Parish  of                    from                           to 
[insert  Dates]  both  inclusive. 

Date  when  bought 
or  sold. 

Seller's  or  Buyer's  Name 
and  Residence. 

Number  of 
Sacks. 

Price 

per  Sack. 

i          .      .       1 

^ 

Schedule,  No.  3. 
FORM  OF  RETURN  OF  STANDARD  WHEATEN  FLOUR. 


Ak  account  of  all  the  Flour  fit  for  making  Standard  Wheaten  Bread,  bought  or  sold,  [a» 
the  case  may  be]  by  [Name]  of  [Residence'}  in  the  Parish  of  from  to 

[insert  Dates]  both  inclusive. 


Dat«  when  bought 
or  sold. 


Seller's  or  Buyer's  Name 
and  Residence. 


Number  of 
Sacks. 


Prioe 
per  Sack. 


N.B.  lilt  Vlour  indodcd  in  thia  Return  ii  to  wei^h  Three-fourths  of  the  Weight  of  the 

Wheat  of  which  it  is  made. 


S". 
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Schedule,  No.  4. 
FORM  OF  RETURN  OF  HOUSEHOLD  FLOUR- 


Vn  account  of  all  the  Flour  fit  for  making  Household  Bread  bought  or  sold  {^atfhe  case 
may  h]  by  [Name]  of  [Rfxi<1(n»e\  in  the  Pjirlsh  of                     from                        to 
[insert  Dates]  both  inclusive. 

Date  when  Ixnight 
or  sold. 

Seller's  or  Buyer's  Name 
and  Residence. 

Number  of 

Sack*. 

Price 
per  Sack. 

• 

1 

1 

» 

• 

Schedule,  No.  5. 

FORM  of  NOTICE  when  an  Assize  of  Bread  is  intended  ta  be 

set  for  any  place. 

[Insert  name  of  place2  I^OTICE   is   hereby  given,    that   by 
To  wit.  J  virtue    of   an   act   of    parliament 

passed  in  the  fifty- third  year  of  the  reign  of  king  George  the 
Third,  intituled  An  act  [here  insert  the  title  of  this  nci^  an  assize 
of  bread  is  intended  to  be  set  for  this  [insert  city  t  r  what  it  may 
he"];  and  all  cornfactors,  millers, meaimen,  bakers,  and  other  per* 
sons  who  are  dealers  in  wheat  or  wheat  flour,  and  residing  or 
carrying  on  their  business  within  this  jurisdiction,  or  who  buy  or 
«ell  wheat  or  wheat  flour,  either  in  the  public  market  or  by  private 
contract  within  the  same,  or  within  five  miles  thereof,  [to  be  added 
v:here  it  is  intended  to  call  for  returns  xvithin  that  distance']  are 
hereby  required,  on  {insert  aay]  in  each  week,  till  further  notice, 
to  make  returns  according  to  the  forms  annexed  to  the  said  act, 
and  according  to  the  regulations  of  the  same,*  to  [insert  name'] 
who  has  been  duly  appointed  receiver  of  assize  returns  under 
the  said  act,  at  [insert  place  where  returns  to  be  made]  of  the 
irue  and  precise  quantities  of  all  wheat  and  wh eaten  flour  re- 
spectively, fit  for  making  wheaten  bread,  standard  wheaten 
bread,  and  household  bread,  which  shall  have  been  bought  or 
sold  by  them  within  seven  days  preceding  in  each  week,  and  the 
true  and  exact  prices  for  which  such  wheat  or  wheaten  flour  shall 
have  been  respectively  bought  or  sold,  and  the  names  and  resi- 
dences of  the  persons  of  whom  bought,  or  to  whom  sold ;  and 
which  returns  are  to  be  signed  by  the  party  making  the  same : 
and  all  persons  required  by  this  notice  to  make  any  such  returns 
who  shall  neglect  or  refuse  to  make  the  same,  or  who  shall  make 
any  false  returns,  will  be  liable  to  a  penalty  for  each  offence  not 
exceeding  the  sura  of  ten  pounds. 

(Signed)        A.  B. 
Receiver  of  assize  returns  for 
[^Insert  name  of  place.] 

VOL.  I.  y 


3^ 
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Schedule,  No.  6^TABLE  of  the  PRICE  and  ASSIZE  of  WHEATEN 


t 

r     m       m            k.          •*           > 

THE  PRICE  TABLE. 

Wh 

en  the  Average  Price  ot 
WHEAt 

'  When  the  Aver, 
age  Price  of 
FLOUR 

\ 

t 

^S3g^ 

% 

1^  c'^fO    labe- 
ls returned  at             ^  «S  1  "g         turned 

Add 
Baking, 

&c. 

ISs,  4rf. 

per  Sack. 

BREAD. 

No. 

per 
Quarter. 

per 
£ushel. 

Total 
Price,  and 
Baking, 

per 
Quarter. 

per 
Sack. 

Total 

Price,  and 

Bakinff, 

perSaOL. 

Price 
of  Peck 

Loaf. 
To  weigh 
171b.  6  oi. 

Price 

of  Half 

Peck 

Loaf. 

To  weigh 

8lb.  1 1  09. 

Price  of 
Quartern 

Loaf. 
To  weigh 
4lb.  5  OS. 

8  dr. 

Price  of 

Half 
Quartern 

Loaf. 
To  ^"eigh 
2lb.  2  OK. 
12dr. 

f.     d. 

s.    d. 

#.     d. 

s.     d^ 

F,     d. 

.«.    d. 

i.     d. 

s.    d. 

s.     d. 

1. 

39     8 

4  Hi 

55     6 

33     4 

46      8 

3      4 

I      3 

0    7 

0     3| 
0     3| 

0. 

41      8 

5      2i 

57      6 

35      0 

4d      4 

3      5 

1      3i 

0    7i 

3. 
4. 

43      8 
45      8 

5      5^ 

59     6 
61     6 

36     8 
38     4 

50  0 

51  8 

3     6 
3      7 

1      3 

1      3i 

0    7j 

0     dj 
0     d| 

5. 

6. 

47      8 

5    11^ 

63     6 

40     0 

5d      4 

3      8 

1      4 

0      8 

0      4 

49      8 

6     fi| 

65     6 

41      8 

55      0 

3     9 

1    44 

0     9i 

4>     4{ 

7. 

51      8 

6      5) 

67      6 

43     4 

56      8 

3    10 

1     5 

0      Bi          0     4i 

8. 

53      8 

6     8i 

69     6 

45      0 

58     4 

3    11 

1      5* 

0      8| 

0     4j 

9. 

55      8 

6   11^ 

71     6 

Ah      8 

60     0 

'  3      0 

1     6 

0     9 

0     4i 

10. 

57      8 

7  ^ 

78     6 

48     % 

61      8 

3      1 

1     6| 

0     9l 
0     9* 

0      4| 

11. 

59      8 

7     3§ 

75     6 

50     0 

63     4 

3      3 

1     7 

0     4i 

13. 

61      8 

7     8i 

77     6 

51      8 

65     0 

3      3 

1     7i 

0     4| 

13. 

63      8 

7   11* 

79     6 

53     4 

68     8 

3      4 

1      8 

0  10 

0      5 

14. 

65      8 

8      3* 

81     6 

55     0 

68     4 

3      5 

1    H 

0   lOj 
0  io| 

0     5j 

15. 
16. 

67      8 

8      5j          83      6 

56     8 

■  ■        T  1 

70     0 

3     6 

I    9 

0     5i 

69      8 

8      8^ 

85     6 

58      4 

71      8 

3      7 

1      9i 

0  10^ 

0     5i 

17. 

71      8 

8    14 

87      6 

60     0 

73      4 

3      8 

1    10 

0   11 

0     5i 

18. 

73      8 

9     2^ 

89     6 

61      8 

75     0 

3      9 

1   loi 

0  iii 

0     ^ 

19. 

75      8 

9     5J 

91      6 

6.1     4 

76      8 

a  10 

1    11 

0  ll| 

0     5^   ' 

30. 

77      8 

9     8^ 

93     6 

65    0 

78      4 

3  11 

1    111 

0    11| 

0     bi 

31. 

79     8 

9   14 

95      6 

6^     8 

80     0 

4     0 

Q      0 

I       0 

0     G     1 

33. 

81      0 

10      1^ 

96    10 

68     4 

81      8 

4      1 

2      C| 

1    ci 

0     6| 
0     6} 

0    «i 

33. 
34. 

83      0 
85      0 

10     4 

10     7 

98    10 
100   10 

70    0 

71       8 

88      4 

85      0 

4      3 
4      8 

3      1 

3     4 

I  3 

35. 

87      0 

10   10^ 

103    10 

73     4 

86      8 

4      4 

3      3 

1     1 

0     6i 

36. 

89     0 

11      li 

104    10 

75     0 

86      4 

4      5 

3     3| 

*  'i 

0     6j 

37. 

91      0 

11      4i 

106   10 

76      8 

90    0 

4     6 

3     3 

1  ij 

0     6i 

38. 

98     0 

11     7i 

108   10 

78     4 

91      8 

4     7 

3     d| 

1    li 

0     6j 

39. 

95     0 

11    10| 

110  10 

80     b 

03      4 

4      8 

3      4 

1     3 

0    7 

30. 

97      0 

13      1| 

113   10 

81      8 

<>5      0 

4     9 

3      4| 

1      3j 

0    7j 

31. 

99     0 

13     4^ 

114   10 

^     4 

96      8 

4   10 

2      5 

1      3* 

0   :J 
0   7J 

33. 

101     0 

13    7i 

116  10 

85      0 

98      4 

4   11 

3      5| 

1     4 

83. 

103     0 

13   10^ 

118   10 

66     8 

100     0 

5      0 

3     6 

1      3 

0    7f 

84. 

105     0 

13      1^ 

130  10 

88     4 

101      8 

5      1 

ft     6f 

1     8| 

0    7} 

35. 

107      0 

13     4| 

133   10 

90     0 

103      4 

5      3 

a    7 

1   4 

Q    71 

36. 
37. 

109     0 

13     7i 

134    10 

91      8 

105      0 

5      3 

3     7* 

I     34 

^^5i 

111      0 

13   lOi 

136   10 

93     4 

106     8 

5      4 

3      8 

1      4 

0     8 

38. 

113     0 

14     H 

138   10 

95     0 

108     4 

5      5 

3      8| 

1      4{ 

0     8| 

39< 

115     0 

14     44 

130  10 

96     8 

no    0 

5     6 

2     9 

1      4i 

0     8: 

40. 

117     0 

14      7i 

18ft   10 

98     4 

111      8 

5     7 

3      9t 

1      4 

0     8i 

§11.  IBteall  (Assize.) 

BREAD,  fttmthe  PRICE  dT  WHEAT,  ami  from  the  PRICE  of  FLOUR. 
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THE  ASSIZE  TABLE. 

The 

The 

The 

The 

Tlie 

The 

Eighteen 

* 

s 

P^nny 

Two-penny 

Tliree-penny 

Six^penny 

Twelve-penny 

penny 

' 

c 

T^«f, 

X.oiiC, 

LoaC 

Loaf, 

Loaf, 

Loaf, 

To  weigh 

To  weigh 

Toufeigh 

Towigh 

To  weigh 

To  weigh 

No. 

r<«.  dr. 

II'.    ou  dr. 

//•,   ox.  dr. 

llu   oz.  dr. 

lb,   (A.  dr. 

lb,    oob,  du 

■    1. 

9  14 

1      3   lii 

I    13   13 

3   11      9 

7     7     3 

11      3   11 

1. 

•2. 

9     9 

1      3     9 

1    12    13 

3      9     8 

7     3     0 

10  13     8 

3. 

U 

9     4 

12     8 

1    11    13 

3      7     9 

6   15     3 

10     6   13 

3. 

4. 

e   15 

1      1    14 

1    10   14 

3     5   12 

6   11      9 

10     1      6 

4. 

5. 
6. 

8   11 

1      1      6 

1    10     1 

3     4      2 

6     8     4 

9   13     6 

5. 

8     6 

1      0   13 

1      9     4 

9     2      8 

6     5      1 

9     7   10 

6. 

'• 

8     2 

1     0     6 

1      8      8 

a     1     0 

6     3      1 

9     3      3 

7. 

8. 

7    15 

0  15    14 

1     7   l» 

3   15    10 

5    15      5 

8   14   IS 

8. 

9. 

7    11 

0  15      7 

1      7      « 

3    14      5 

5    13    10 

«   11      0 

9. 

10. 

7     8 

0   15     0 

1     6     8 

2    13      1 

5    10     3 

8      7      3 

10. 

11. 

7      5 

O  14    10 

1      5    15 

2    11    14 

5      7    13 

8     0    10 

11. 

12. 

7     a 

0   14     4 

1      5      6 

2    10   12 

5      5      8 

8     0     4 

12. 

13. 

6   15 

0   23    14 

1      4   13 

2      9   11 

5     3      6 

7    10     1 

IS. 

14. 

6   12 

0  Id      8 

14     5 

2     8    10 

5      1      5 

7    10     0 

14. 

IS. 
16. 

6     9 

0  13     3     , 

1      3   13 

2     7   11 

4   15      6 

7     7    3 

15. 
16. 

6     7 

0  19    14     ' 

13     6 

3      6   12 

4    13      9 

7^4      5 

17- 

6      5 

0  12   10 

1      2   15 

3      5    14 

4    11    13 

7     1   11 

17- 

18. 

6      -2 

0  IS      5 

12     8 

3     5      1 

4    10     2 

6   15     3 

18. 

19. 

6     O       ' 

0   19      1 

1      3      S 

3      4     4 

4      8      8 

,      6   12   13 

19.. 

20. 
il. 

5    14 

0   11    19 

1      1    11 

3      3      7 

4      6    15 

6   10     7 

ao. 

s 

5   la 

0   11      9 

1      1      6 

3     3   13. 

4      5      8 

6     8     4 

31. 

n. 

5    10 

0   11      5 

1      1      0 

3      3     0 

4     4      1 

6     6      1 

33. 

23. 

5      B 

O  11      1 

1      0   10 

3      15 

4     3    11 

6     4      1 

29. 

14. 

5      7 

0   1-0   14 

1      0     5 

3      0   11 

4      1      6 

6     3      1 

34. 

as. 

5      5 

0  10   11 

10     0 

3      0      1 

4      0     3 

6     0     3 

25. 
26. 

96. 

5      3 

0  JO    ; 

0   15    11 

1    15     7 

3   14    15 

5    14     6 

27. 

5      3 

0   10     4     1 

0  15     7 

1    14    14 

3    13    13 

5   12    10 

?7. 

28. 

5      0 

0   lO      1 

0   15     3 

1    14      5 

a    13   10 

5    10   15 

28. 

29. 

4    15 

0     9   14 

0   14    14 

1    Id    13 

a  11  11 

5      9     8 

39- 

30. 

4    14 

0     9   19 

0  14    10 

1    13     4 

3    10     8 

5     7  -10 

30. 
31. 

31. 

4    la 

0     0     9 

O   14      6 

1    13    IS 

8      9     8 

5     6      4 

«2. 

4    11 

O     9     6 

0   14      3 

1    12     4 

3      8     8 

5     4     3 

33. 

33. 

4    10 

0     9     4 

0    13    14 

1    11    12 

3     7     9 

5     3     6 

33. 

34. 

4      8 

0     9      1 

O    14    10 

1    11      5 

3     6  11 

5      3      0 

34. 

35. 

36. 

4     7 

0     8   15 

0   13      7 

1    10  14 

3     5   13 

5     0   11 

35. 

4      6 

0     8   13 

0   13      3 

1    10     7 

3     4   15 

4    15    .« 

36. 

37. 

4     5 

0     8   11 

0   19      0 

X    10      1 

3     4     3 

4   14     3 

37. 

■ 

3S. 

4      4 

0     8     8 

O  13   13 

1      9  10 

3      3     5 

4  13   15 

38. 

39. 

4     9 

0     8     6 

O  13   10 

1      9     4 

3     2      8 

4   11    13 

89. 

1   40. 

1       ^     5 

0     8     4 

0   12     7 

1      8    14 

3      1    12 

4    10   10 

»40. 

T  2 


{continued) 
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IBtCQO  (Assize.) 


Sn. 


Schedule,  No.  6.  — TABLE  of  the  PRICE  and  ASSIZE  of  WHEATEN 


THE  PRICK  TABLE. 


When  the  Average  Price  of 


WHEAT 


^  When  the  Av«r- 
agi'  Price  of 
ILOUR 


,-1  >:  u  3  Pi/ 


Is  rcturued  at 


•i:  -  ^-^  C  !  Isro- 
'^  ji  i  i$  I      Iturned 


^   'T    ''"^      5 

'Mi/' 


at 


Adil 
Bakiiiir, 

per  Sack. 


BREAD. 


No. 


41. 
4  J. 
43. 
4  4. 
43. 


45. 

47. 
48. 
49. 
50. 


51. 
52. 

5a. 

54. 
55. 


per 
Quarter. 


s. 

1  ly 

121 

125 
1  ^  I 


f/. 
0 
0 
0 
0 
0 


1.29 

10;) 
135 


0 
O 
O 
0 


137      0 


109 
141 
143 

145 
147 


O 
0 

o 

o 


56. 

57. 

58. 
.'^ '.). 
Go. 


dl. 

Ga. 

64. 
65. 


149 
150 
152 
154 
156 


0 
0 
6 
6 
6 


158  6 

160  6 

I6a  6 

164  6 

166  6 


66, 

67. 
68- 
69 
70. 


71. 
7^' 


168 
170 

172 
174 
176 


6 
6 

6 
6 
6 


178     6 
180     6 


per 
Bushel. 


Totnl 

Price  and 

BaklrjiiT, 

per 
Quarter. 


por 
Sack. 


s. 
l-l 
15 
15 
15 
15 


IC^. 

7i 

10^ 


.«.     rf. 


16 

16 
16 
16 
17 


1* 

4 

ri 

ici 


17 

17 
17 

18 

18 


7-i 
10^ 

•*2 


IS 
18 
19 
19 
19 


7i 
9 

64 


104 
136 
138 
140 
14-2 


10 
10 
10 
10 
10 


144  10 
146  10 
148  10 
150  10 
152    10 


151  10 

156  10 

153  10 

160  10 

162  10 


19     9i 
•20      04 


101  10 

166  10 

108  4 

170  4 

172  4 


'  .«.  d. 

100  0 

101  8 
103  4 

105  O 

106  8 


108  4 

110  0 

111  8 
113  4 
115  0 


116  8 

118  4 

120  0 

121  8 
12JJ  4 


174  4 

\7t  4 

178  4 

180  4 

1S2  4 


21 
21 

31 
23 


125  O 

126  8 
128  4 

130  0 

13 1  8 


133  4 

135  O 

I06  8 

138  4 

140  0 


2-i 
22 


3i 


184 

4 

141 

8 

180 

4 

143 

4 

188 

4 

145 

0 

190 

4 

146 

8 

192 

4 

148 

4 

194 
196 

4 

150 

0 

4 

151 

8 

Total 
Price,  and 
Baking, 
per  Sack 


Price  of 
Peck 
Loaf. 


5. 

113 
115 
116 
118 
120 


d. 

4 
0 
8 
4 
0 


121  8 

123  4 

125  0 

126  8 
128  4 


130 
131 
133 
135 
136 


0 

8 
4 
0 
8 


Price 

of  Half 

Peck 

To  weicli'rp        .  , 
1-.IU  ^      I  Jotveiffh 
I7lb.  60Z.'  I,    ,,*» 
81b.  1 1  oz. 


5. 

5 
5 
5 
5 
6 


d. 

8 

9 
10 
11 

O 


6  1 

6  2 

6  3 

6  4 

6  5 


s,  d. 

2    10 
2    10| 
2    11 

2  Hi 

3  O 


138 
140 
141 
143 
145 


4 
O 
8 
4 
0 


6     6 

6  7 
6  8 
6  9 
6   10 


6  11 

7  O 

7  1 
7  2 
7     3 


3      1 

2 
2i 


3 
3 
3 


3 
H 


3 
3 

3      4 
3      4\ 

a    5 


3  5i 

3  6 

3  6J 

a  7 

3  74 


146  8 

148  4 

150  0 

151  8 
153  4 


7 
7 
7 
7 
7 


4 
5 
6 
7 
8 


155 
156 
158 
160 
161 


0 

8 

4 
0 
8 


163 

165 


4 
0 


7     9 
7  10 

7  11 

8  O 
8      1 


3      8 
a     8i 
3      9 
3      9i 
3   10 


8      2 
8     3 


3    lOj 
a    11 

3  Hi 

4  O 
4      04 


4 
4 


IJ 


Price  of 
Quartern 

Loaf. 
To  weigh 
4  lb.  5oz. 
8  dr. 


5 
6 


8 

H 

84 


9 

9i 

9i 

9i 


10 
10^ 

loi 

10^ 

11 


2 
.1 


111 

o 


2      Ci 

2      0| 


Price  of 

Half 
Quartern 

Loaf. 
To  weigh 
2 lb.  2ez.j 
12dr.    I 


0 
o 
o 
0 
o 


9i 
10 

icj 

lOi 


o 
o 
o 
o 
o 


loi 
104 


ic| 

ic^ 


o 
o 
o 
o 
o 


11 
ni 

Hi 
jj4 


o 
0 
u 
1 
1 


Hi 
Hi 

0 

oi 


1     ci 

I     04 


N".  ^.»By  this  Table,  tlie  Number  of  Pounds  of  Bread  to  be  sold  as  the  Price  of  a 

aiid»  for  the  Sack  Fiour,  of 


S"-  IBteatI  (Astize.) 

BREAD,  ftom  Ae  PRICE  ef  WHEAT,  and  ftom  A*  PRICK  «t  FLOUR. 
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THE  ASSIZE  TABLE. 

• 

' 

The 

1 

The 

The 

The 

The 

Th9 

Eighteen- 

Penny 

Tw».penny 

HirM-pfony 

Six-penny 

Twri¥».pciuiy 

penny 

Louf, 

LMf, 

Loaf, 

Loikf, 

JjoU, 

Loaf, 

• 

n  weigh 

r^iMigi 

T6  weigh 

7*0  ioeigh 

Tow^h 

To  weigh 

No. 

M.  dr. 

i^.  M.  dr. 

lb,  &x.  dr* 

Ik.  UK.  dr. 

lb,  ox.  dr. 

lbkm.dr. 

1. 

10    7 

1     4    14 

1   15     5 

8   14   10 

7    18     4 

11  11   14 

1. 

3. 

9   14 

1    a  18 

1    13   13 

3   11      0 

7     7     9 

11     3  11 

9. 

J. 

9      f 

13     3 

1    13    13 

8     9     8 

700 

10   19     0 

8. 

4. 

9     ♦ 

19     6 

1   11    IB 

8     7      9 

6  15     8 

10     6  13 

4. 

6. 

«   1» 

1      1    14 

a    10   14 

8     5   13 

6  11     9 

10      1      6 

5. 

8   11 

I      1     6 

1    10      1 

3     4     3 

6     8     4 

9   19     6 

6. 

7. 

8     6 

1      0  13 

1      9     4 

8     3     8 

6      5      1 

9     7   10 

7.' 

S. 

6      3 

10      5 

18      8 

8     10 

6     3      1 

9     3     9 

8. 

9. 

7   15 

0   15    14 

1      7    13 

8   15   10 

^   15      ft 

9  14   19 

9b 

10. 

7  11 

0   15      7 

1      7      2 

$   14     5 

5   13   10 

8  110 

10. 

11. 

7     8 

QUO 

I     6     8 

S   13      I 

5   10     3 

8     7     3 

11. 

13. 

7     9 

0   U   10 

1      5    15 

9   11    14 

5     7    19 

^  3  10 

13. 

I  a. 

7     ? 

0   14     4 

1      5      0 

S   10   13 

*     *      ? 

904 

13. 

M. 

6  15 

0   13    14 

1      4    13 

9     9  11 

5     3     6 

7   13     1 

14. 

15. 

16. 

6  13 

0  13      8 

1      4      5 

9     8   10 

5      1      5 

7   10     0 

15. 

16. 

6     9 

0    13     3 

I      3    18 

9     7    11 

4   15     6 

7     7     9 

IJ. 

6     7 

e   13    14 

1     8      6 

9     «   19 

4   13     9 

7      4     * 

17. 

18. 

6     5 

0   13    10 

1      3    16 

9      5    14 

4   11   18 

7     1  11 

18. 

19. 

6    a 

0   13      5 

13      8 

9     5      1 

4   10     9 

4   15     • 

)9. 

30. 

81. 

6     0 

0   13      1 

1      3      3 

9     4     4 

4      8      8 

6  13  19 

•0. 

5   14 

0   11    13 

1       1    11 

9     8      7 

4     6   IS 

6  10     7 

91. 

83. 

5   13 

0   11      9 

1      1      6 

9     3   13 

4     5      6 

6      8     4 

99. 

S3. 

5   10 

0   11      5 

1      1      0 

9     9     0 

4      4      1 

6     6     1 

93. 

34. 

5      8 

0   11      1 

1      0   10 

9      15 

4     3    11 

6     4      1 

94. 

35. 

5      7 

0   10   14 

10      5 

9     0   11 

4      16 

6     3      1 

95. 

36. 

5      5 

0   10   11 

1      0     0 

9     0      I 

4     0     f 

6     p     3 

36. 

87. 

5     3 

0   10     7 

0   15    11 

1    15      7 

a   14   15 

5   14     6 

97. 

»8. 

5      3 

0   10     4 

0   J5      7 

1   H   14 

9  1»  19 

5   13   10 

28. 

39. 

5     0 

0   10      1 

0   15      0 

I    14      ^ 

3    13   10 

5   10   U 

29. 

to. 
ai. 

4   15 

0      9   14 

0   14    14 

I    13    13 

3   11    11 

5     9     8 

30. 

4  14 

0     0   13 

0    14    10 

1    13      4 

3   10     8 

5     7    19 

31. 

^3. 

4  13 

0     9     9 

0   14     6 

I    13   18 

3     0     f 

5     6     4 

39. 

3a. 

4  n 

096 

0  14     3 

I    13     4 

3     8     8 

5     4     « 

33. 

34. 

4   10 

0     9     4 

0   13    14 

1    11    13 

8     7      9 

5     3     6 

34. 

as. 

4     S 

0     9      I 

0  16    10 

1    11      5 

6      6   11 

5     3     0 

35. 

4     7 

0     8   15 

0   13      7 

1    10   14 

3      5   13 

5     0   11 

36. 

«7. 

4     « 

0     8   13 

0   13     3 

1    10     7 

3     4   15 

4   15     6 

87. 

3tt. 

4     5 

0     8   11 

0  13     0 

1    10     1 

3     4     3 

4   14     3 

38. 

39. 

4     4 

0     8      8 

0  13   13 

1      9  10 

3     3      5 

4   13   15 

89* 

4U. 

I    «  » 

0     8     6 

0   13   10 

1      9     4 

3      3     8 

4   11    13 

40. 
miil«0 

Y    4* 


3*26  IBteaD  (Assize.)  §u. 

Schedule.  No.  7 TABLE  of  the  PRICE  and  AS8IZ£  of  STANDARD  WHJEATEN 


THE  PRICE  TABLE. 

When  the  Average  Price  of 
WHEAT 

§< 

When  the  Aver- 

age  Price  of 

FLOUR 

t 

BREAD. 

1 

Is  returned  at 

Isr^ 
turned 

Add 
.  Baking, 
&c. 

1 

* 

1 

1 

at 

IdJ.  4d. 
per  Sack. 

No. 

per 
Quarter. 

per 
Bushel. 

Total 

Price, 

and 

Baking, 

per 
Quarter. 

per 
Sack. 

Total 

Price, 

and 

Baking, 

per  Sack. 

Price 
of  Peck 

Loaf. 
To  weigh 
i7lb.6o8. 

Price 

of  Half 

Peck 

Loaf. 

To  weigh 

6lb.ll0I. 

Price  of 
Quartern 

lioaf. 
To  waigh 

4lb.  5  OK. 

8  dr. 

Price  ol 

Half 
Quartsra 

Loaf. 

To  weigh 

2lb.  2  oz. 

12  dr. 

«.    d. 

«.    d. 

«.     d. 

9.    d. 

».     d. 

s,    d. 

•.    A 

«.    d. 

•    •«     d» 

1. 

39     6 

4  Hi 

5  2} 

56     2 

31     8 

45      0 

2     3 

1     14 

0     6^ 

0     3    [ 

a. 

41      6 

58      2 

30      4 

46      8 

2      4 

1     2 

0     7 

0     3     ■ 

a. 

43      8 

5      5" 

60     4 

35      0 

48      4 

2      5 

1      24 

0     7i 

0      3|  1 

4. 

45      8 

5      8 

62      4 

86      8 

50      0 

2      6 

1     3 

0     7f 

0     3  j  1 

5. 

47   10 

5    11} 

64     6 

88      4 

51      8 

2      7 

1     3f 

1      4 

0    7} 

0     3^  ! 

49    10 

6      2| 

66     6 

40     0 

■"  53      4 

2      8 

0     8 

0      4 

r. 

52      0 

0     6 

69     9 

41      9 

55      0 

2     9 

1      4§ 

0     6f 

0     4i 

8. 

54     a 

6  9i 

7  o| 

70  10 

48      4 

56      8 

2   10 

1      5 

0     84 

0     4:: 

9. 

56      2 

72  10 

45      0 

58     4 

2   11 

1      *§ 

0     81 

0     4{ 

10. 

n. 

58     4         7      3i 

75     0 

*6      8 

60     0 

3      0 

1     6 

0     9 

0     4| 

60     4 

7     6* 

77     0 

48      4 

61      8 

3      1 

1     6§ 

0     9i 

0     4| 

12. 
13. 

62      6 
64      6 

8     c| 

79     2 
81      2 

50  0 

51  8 

63      4 
65     0 

3      2 
3      3 

1     7 
1     H 

0     9| 
0     91 

0     4| 
0     4| 

14. 

66      8 

8     4 

83      4 

53     4 

66      8 

3      4 

1      8 

0   10 

0      5 

15. 
16. 

68      8 

8     7 

85      4 

55      0 

68     4 

3      5 

1      8i 

0  io| 

0      5^ 

70   10 

8    10^ 

87      6 

56      8 

70    0 

3     6 

I     9 

0  104 
0  ]o| 

0      5* 

17. 

72  10 

9      1} 

89      6 

58     4 

71      8 

3     7 

1      H 

0      5* 

18. 

75     0 

9     4| 

91      8 

60     0 

78     4 

3      8 

\    10 

0   11 

0      5i 

19. 

77     0 

9     7I 

93      8 

61      8 

75    0 

3      9 

1    lOi 

0  Mi 

0      5j 

3(K 

at. 

79     2 

9   10| 

95   10 

68     4 

76     8 

3   10 

1  11 

0   ll| 

0      ^ 

81      2 

10      ]) 

97    10 

65     0 

78     4 

3   11 

1  Hi 

0  ll| 

0      5j 

-  22. 

83     4 

10     5 

100     0 

66     8 

80     0 

4     0 

2    0 

1      0 

0     6 

23. 

85     4 

10      8 

102     0 

68     4 

81     8 

4      1 

2    oi 

1    cl 

0     6; 

24. 

•     87      6 

ro  11* 

104     3 

70    0 

83     4 

4     2 

2    1 

1      Oi 

0     6 

25. 

89     6 

11      2I 

106     2 

71      8 
73     4 

85     0 

4      3 

0  If 

1     of 

0     6} 

26. 

91      8 

11      5  J 

108     4 

86     8 

4      4 

2    2 

1      1 

0     6f 

27. 

93      8 

11      8i 

110     4 

75    0 

88     4 

4      5 

2     2| 

1      ll 

0     ^ 

28. 

95    10 

11    1J| 

112     6 

76     8 

90     0 

4     6 

2     3 

1     il 

0    61 

29. 

97  10 

12     2I 

114     6 

78     4 

91      8 

4     7 

2     3| 

1     i| 

0     61 

30. 

100     0 

12^     6 

116      8 

80     0 

93     4 

4      8 

2     4 

1    2 

0     7  . 

31. 

102     0 

12      9 

118      8 

81      8 

95     0 

4      9 

a     4i 

1      2i 

0    H 

32. 

104     2 

13     0{ 

120   10 

83      4 

96     » 

4   10 

2      5 

1      2} 

0    H 

33. 

106     2 

13     3| 

122   10 

85      0 

98     4 

4    11 

a     5§ 

1      2f 

0  fi 

34. 
35. 

108      4 
110     4 

13      6^ 
13      9§ 

125      0 

127    0 

86      8 
88     4 

100  0 

101  8 

5      0 
»      1 

9     6 

1      3 

u 

36^ 

112     6 

14     0| 

129     2 

90     0 

103     4 

5      2 

2     7 

1      3* 

Hi 

»7- 

114     6 

14     3} 

131      2 

91      8 

105      0 

5      3 

3     7* 

1      31 

39. 

116     8 

14     7 

133     4 

93     4 

106      8 

5      4 

2     8 

1      4 

0     8 

39. 

118      8 

14   10 

135      4 

95     0 

108     4 

5      5 

2      8i 

1      4* 

0     8i 

40. 

120   10 

15      li 

137      6 

96      6 

110     0 

5     6 

2     9 

1     4i 

0    ni  1 

Sn.  IStfat)  (Amze.) 
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THE  ASSIZE  TABLE. 

* 

1 

1 

The 

The 

The 

The 

llie 

The 

Penny 

Two-penny 

Three-penny 

Six-penny 

T^rtl¥8-pa|iiiy 

Eigfateen- 
penny 

1 

Loaf, 

Loaf, 

Lorf, 

Loaf, 

Loai; 

Loaf, 

■< 

•8 

• 

7H  wdgk 

SVtMiffi 

Tb  weigh 

To  \oeigh 

Tow^h 

7V>  weigh 

No. 

Mb  dr. 

$.  ex.  dr. 

lb*  MT.  QTm 

Ik*  ex.  dr. 

lb,  OS.  dr. 

lb,  OK.  dr. 

1. 

10     7 

1     4   14 

1    15      5 

8  14  10 

7   13     4 

11   11   14 

1. 

3. 

9  14 

1     a    13 

1    13    13 

3  11     g 

7     7     9 

11      3   11 

8. 

a. 

9     f 

13     3 

1    13    19 

8      9     8 

7     3     0 

10   19     8 

8. 

4- 

9     4 

13     8 

1    11    IB 

3      7      9 

6  15     8 

10     6  13 

4. 

6. 

8   If 

1      1    14 

Jl    10   14 

8      5   13 

6  11     9 

10     1     6 

b» 

8   11 

1      1     6 

1    10      1 

3     4     3 

6     8     4 

9  13     6 

6. 

7. 

8      6 

1      0  13 

19     4 

3      3     8 

6      5      1 

9     7   10 

7.- 

8. 

8      3 

10      5 

18      8 

3      10 

6     3      1 

9     8     3 

8. 

9. 

7    15 

0   15   14 

1      7    10 

3   15   10 

^    15      ft 

9  14   IS 

9> 

la 

7   11 

0   15      7 

1      7      9 

$   14      5 

5   13    10 

9  11     0 

10. 

11. 

7     8 

Q   l»     0 

I      §      8 

«   19      I 

5    10     3 

9     7     3 

Il- 

19. 

7     9 

0   14   10 

1      5    15 

9   11    14 

5     7   19 

9     3-  10 

ls. 

13. 

7     a 

0   14     4 

1      5      6 

9   10   13 

5     5      * 

9     0     4 

13. 

14. 

6   15 

0   13    14 

1      4    19 

3     9  11 

5     3     6 

7   13     1 

14. 

U. 

6   13 

0  13      8 

1      4      5 

9      8   10 

5      15 

7  ;o    0 

15. 
16. 

16. 

6      9 

0    13     3 

1      3    18 

9     7   11 

4   15      6 

7     7     9 

1 7. 

6      7 

e   13    14 

10      6 

3     6   13 

4   13     9 

7      4     5 

17. 

18. 

6      5 

0   13   10 

1      3    16 

9      5    14 

4   11   18 

7     1  11 

18. 

19^ 

6     % 

0   13     5 

13     8 

9      5      1 

4   10     9 

^   S5     • 

X9. 

90. 

6      0 

0   13      1 

1      3      9 

9      4      4 

4      8      8 

6   13   18 

80. 

91. 

5    14 

0   11    13 

1      1    11 

9     3      7 

4     6   15 

0  10     7 

31. 

99. 

5    19 

0   11      9 

1      1      6 

9     3   13 

4     5      8 

6     8     4 

S3. 

93. 

5    10 

0   11      5 

1      1      0 

9     3     0 

4     4      1 

6     6     1 

93. 

94. 

3      8 

0  11      1 

1      0   10 

9     1      5 

4      3   11 

6     4      1 

34. 

95. 

5     7 

0   10   14 

1      0      5 

9     0  11 

4      16 

6     3     1 

35. 

95. 

5      5 

0   10  11 

1      0     0 

9     0      I 

4     0     9 

6     Q     3 

36. 

97. 

5     3 

0   10     7 

0   15    11 

1    15     7 

a   14   15 

5   14     6 

27. 

98. 

5      3 

0   10     4 

0   15      7 

1    14   14 

9  13  13 

5   13   10 

28. 

99. 

5      0 

0   10      1 

0   15     d 

I   14     $ 

3    13   10 

5   10   )5 

29. 

80. 

4   15 

0     9   14 

0   14    14 

1    13   13 

3   11    11 

5     9     8 

30. 

81. 

4   14 

P     9   19 

O   14    10 

1    13     4 

3   10     9 

5     7    13 

31. 

39. 

4   13 

0     9     9 

0    14      6 

1    13   18 

3     9     9 

5     6     4 

33. 

33. 

4   11 

0     9     6 

0   14      3 

X    13     4 

3     8      8 

5     4     8 

33. 

34. 

4   10 

0     9     4 

0   13    14 

1    11    13 

3     7      9 

5     3     6 

34. 

85. 

4     6 

B     9     I 

0   10    10 

1    11      5 

6     6   11 

5     3     0 

35. 

36. 

4     7 

b     8   15 

0   13      7 

1    10   14 

3      5   13 

5     0   11 

36. 

«7. 

4     « 

0     8   13 

0  13    a 

1   10     7 

3     4   15 

4   15     6 

37. 

38. 

4     5 

0     8   11 

0   13     0 

1    10      1 

3     4     3 

4  14     a 

38. 

39. 

4     4 

0     6      8 

0   13   13 

1      9  10 

3     3      5 

4   13   15 

39» 

40. 

4     3 

0      6     6 

0  13   10 

19     4 

3      3      8 

4   11    13 

40. 

'nuid) 

Y    4 
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SehMlola,  No.  P TABLE  of  the  PRICE  aad  ASSIZE  of  HOUSEHOLD 


THE 

PRICE  TABLE. 

When  the  Averare  Price  of     "^ 
WHEAT 

*^i 

/When  the  Aver- 
age Price  of 
FLOUR 

BREAD. 

[s  retouraMi  at 

•^  00  t3  *^ 

Is  re- 
turned 

Add 

Baking, 

&c. 

1 

Rt 

per  Sack. 

• 

No. 

per 
Qutner. 

per 
Budiel. 

Total 
Price  and 

Baking, 

per 
Quarter. 

per  Sack. 

Total 

Price, 

and 

Bakinff, 

per  Sack. 

Price  of 

Peck 

Loaf. 

To  weigh 

1 71b.  6  OS. 

Price 

of  Half 

Peck 

Loaf. 

To  weigh 

81b.  1 1  OS. 

Price  of 
Quartern 

Loaf. 

To  weigh 

4lb.  5oz. 

8dr. 

Pric«of 
Half 

Quartern 
Loaf. 

To  weigh 

2lb.  3  ox. 
I2dr. 

«. 

d. 

s,     d. 

J.     d. 

«. 

</. 

f.     </• 

«.     d. 

«.    </. 

s.     d. 

s.     d. 

1. 

36 

2 

4      9| 

56     2 

98 

4 

41      8 

2      1 

1     Oi 

0     6^ 

O     3| 

a. 

40 

6 

5      04 

59     4 

30 

0 

43      4 

2      2 

1      1 

0     6^ 

O     3^ 

3. 

4)1 

6 

5      4 

60     8 

ai 

8 

45      0 

2      3 

1     1* 

0     6| 

O     3§ 

4. 

44 

10 

5      7i 

62    10 

33 

4 

46      8 

2      4 

1      2 

0     7 

0     3i 

5. 

47 

0 

5   10^ 

65     0 

35 

0 

48      4 

3      5 

1      3| 

0      74 

0     3^ 

6. 

40 

4 

6     2 

67      4 

36 

8 

50     0 

3      6 

1      3 

0     7i 

O     3| 

7. 

51 

6 

6      5| 

69     6 

88 

4 

51      8 

2  .7 

1      3§ 

0     74 

0     3^1 

a. 

50 

6 

6      8^ 

71      8 

40 

0 

53      4 

8      8 

1      4 

0     8 

0     4 

9« 

56 

0 

7      0 

74     0 

41 

8 

55  .0 

3      9 

1      4i 

0    si 

0     44 

10. 
11. 

56 

2 

7     3| 

76     2 

49 

4 

56      8 

3    10 

1      5 

0      8i 

0     44 

60 

6 

7      6| 

78      6 

45 

0 

58     4 

3    11 

1      5i 

0      84 

0     44 

111. 

60 

6 

7  10 

80     8 

46 

8 

60     0 

3      0 

1      6 

0     9 

O     44 

Itf. 

65 

0 

8      li 

83     0 

48 

4 

61      8 

3      1 

1      64 

0     94 

0      4| 

u. 

67 

a 

8     44 

85      2 

50 

0 

63     4 

3      3 

1     7 

0     9i 

0      44 

15. 

*    60 

6 

8     8^ 

87      6 

51 

8 

65     0 

3      3 

1     li 

0     94 

0     44 

16. 

71 

8 

8  m 

89     8 

53 

4 

66     8 

8      4 

X      8 

0   10 

O     5 

17. 

74 

0 

9     3 

92     0 

55 

0 

68     4 

0      5 

1      8i 

0  104 

0      54 

18. 

76 

2 

0     6| 

94     2 

56 

8 

70     0 

3     6 

1      0 

0  io| 

0    54 

1». 

78 

6 

0     9i 

96     6 

,  " 

4 

71     8 

3     7 

1     91 

0  io| 

0     54 

90. 
21. 

iO 

6 

10     1 

98      8 

60 

0 

73     4 

3      8 

1    10 

0   11 

0    54 

83 

0 

10     4§ 

101     0 

61 

8 

75     0 

3      9 

I    lOf 

0  ii4 

0    hi 

23. 

85 

4 

10     8 

103     4 

63 

4 

76     8 

3   10 

1  11 

0   11§ 

0     5i 

30. 

87 

6 

10  111 

105     6 

65 

0 

78     4 

3   11 

1  111 

0  ii4 

0     54 

24. 

80 

8 

11     2i 

107      8 

66 

8 

80     0 

4     0 

3     0 

1      0 

0     6 

2»« 
26. 

03 

0 

11      6 

110     0 

68 

4 

81      8 

4      1 

3     0\ 

1   o4 

0     64 

94 

3 

11      9i 
13     Of 

112     2 

70 

0 

83      4 

4     2 

9     1 

1   o4 

0     64 

27. 

06 

6 

114     6 

71 

8 

85      0 

4      3 

3     ii 

1    04 

0     6i 

28. 

08 

8 

12     4 

116     8 

n 

4 

86     8 

4     4 

3     3 

1    1 

0    64 

20. 

101 

0 

12     7j 

119     0 

75 

0 

88     4 

4      5 

•     2| 

1    iJ 

0     64 

30. 

103 

3 

13   10| 

121      2 

76 

8 

90     0 

4      6 

3     3 

1    li 

0     64 

31. 

105 

6 

M     N 

108     6 

76 

4 

01     6 

4     7 

%    H 

I    K 

0    Hi 

32. 

107 

8 

13     5i 

125      8 

80 

0 

93      4 

4      8 

9      4 

1    t 

0  r 

33. 

no 

0 

13     9 

128     0 

81 

8 

95     0 

4      9 

a    4J 

1      24 

0   7 

34. 

U2 

2 

14     0| 

130     2 

83 

4 

96     8 

4    10 

3      5 

1     94 

0    7; 

33. 

114 

6 

14      3| 

132     6 

85 

0 

98     4 

4   11 

3      5* 

1    34 

0    7} 

S  u.  IBteaO  (Assize.) 
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THE  ASSIZE  TABLE* 

• 

• 

Tlie 

t 
1 

8 

The 

The 

The 

The 

T»l€ 

£ 

Eighteen - 

;■§ 

Penny 

Two-penny 

Three- penny 

Six-penny 

TweWcpenny 

penny 

!  &  1 

Lorf. 

Loaf, 

Loaf, 

w. 

Loaf, 

Loef. 

1 

S 
< 

^ 

^ 

^ 

7bfiK%& 

To  weigh 

Towtigk 

To  weigh 

To  weigh 

To  weigh 

No. 

as.    dr. 

Ih.  OS,  dr. 

U\  oz,  dr. 

lb,  oz.  dr. 

lb.  oz.  dr. 

IK  OS.  dr. 

1. 

11      1 

16     3 

3      1      5 

4     3   11 

8      5      7 

13      8     3 

1. 

2. 

10    11 

1      5     b 

3      0     7 

4      0      3 

8      0     4 

13     0     7 

3. 

a. 

10      4 

1      4     9 

1    15      5 

3   13    13 

7  11      8 

11      9     5 

3. 

4. 

9   14 

1      3   13 

1    13   13 

3    11      9 

7     7     3 

11      3   11 

4. 

5. 

9      9 

13     2 

1    13    13 

3      9      8 

7     3     0 

10  13      8 

5. 

>     6. 1 

9      4 

19      8 

1    11    13 

3     7     9 

6  15     a 

10     6   13 

6. 

7. 

8    13 

1      1    14 

1    10   14 

3      5   13 

6  119 

10     1      6 

7- 

8. 

8    11 

1      1     6 

1    10     1 

3     4     3 

6     8     4 

9  19     6 

8. 

1 

% 

8      6 

1      0   13 

1      9     4 

8     3      8 

6      5      1 

9     7    10 

9. 

1 
I 

1 

10. 

8      3 

10     5 

18     8 

3      10 

6    9    r 

9     3     3 

10. 

lU 

7  15 

0   15   14 

1      7    13 

3   15   10 

5   15      5 

8   14   15 

11. 

19. 

7  11 

0  15     7 

1    7    a 

3   14      5 

5   13   10 

8   11      0 

13. 

i  13. 

7     9 

U   15      0 

16     8 

3   13      1 

5   10     3 

8     7     3 

13. 

14. 

7      5 

0   14  10 

1      5   15 

3   11    14 

5     7   13 

8     3   10 

14. 

15. 

7     « 

0   14     4 

1     5     6 

3   10   13 

5      5      8 

8     0     4 

15. 

1& 

6   15 

0   13    14 

1      4   13 

3      9   11 

5      3      6 

7   13      1 

16. 

17. 

6   19 

0   13      8 

1      4     5 

9      8   10 

5      1      5 

7    10     0 

^17. 

Ifr 

6     9 

0  13     a 

1     3  13 

,      3     7  11 

4   15     6 

7      7      2 

18. 

19* 

6     7 

0  13   14 

1     3     6 

3     6  13 

4   13     9 

7      4      5 

19- 

^  40. 

6      5 

0  13   10 

1      3  15 

9     5  14 

4   11    19 

7    1  n 

30. 

21. 

6    a 

0   13      3 

I      3      8 

3     5      1 

4   10     9 

6  15     8 

31. 

23. 

6     0 

0   13      1 

1      3      ^ 

9     4     4 

4     8      8 

6   13   19 

33. 

23. 

b   14 

0   11    13 

1       1    11 

9     3      7 

4     6   15 

6   10     7 

33. 

24. 

5   1*2 

0   11      9 

1      1      6 

9     9   19 

4     5      8 

6      8     4 

34. 

25. 
26. 

5   10 

0   U      6 

1      1      0 

9     3     0 

4     4      1 

6     6     1 

35. 

1 

5      8 

0   11      1 

1      0   10 

3      1      5 

4     9   11 

6     4     1 

36. 

«7. 

5      7 

0   10  14 

1      0     5 

3     0  11 

4      1      6 

6     9     1 

37. 

SB. 

5      5 

0   10  11 

10     0 

9      0      1 

4     0     9 

6     0     3 

38. 

2<k 

5    a 

0  10     7 

0  15    11 

1    15     7 

3   14   15 

5   14     6 

39. 

!  30. 

1- 

1  ^^^M^ 

5     3 

0   10     4 

0  15      7 

1    14   14 

3   13   13 

5   19   10 

30. 

St. 

%     f> 

0  10      1 

0   IS     t 

1    14     5 

8   It   lO 

5   10  18 

31. 

3a. 

4  1^ 

0     9  14 

0  14   14 

1    13   13 

3    11    11 

5     9     8 

33. 

33. 

4  14 

O     9   18 

0  14    10 

1    13     4 

3    10     8 

5     7   13 

aa. 

34. 

4   13 

0     9     0 

0    U      6 

1    13    13 

3      0      8 

5     6     4 

34. 

35. 

4   11 

»     9     6 

* 

0   14      3 

Y    13      4 

^88 

5     4     3 

35. 

(contimMrf) 
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Schedule,  No.  8.— TABLE  of  the  PRICE  and  ASSIZE  of  HOUSEHOLD 


THE   PRICE  TABLE. 

\Vhen  the  Average  Price  of 
WHEAT 

/  \Vhen  tJie  Aver 

age  Price  of 

FLOUR. 

BREAD. 

I&  returned  at 

.=  -  ''  g 
»-t  ,■  fc«  X 

Add 
Is  re-  ,  Baking 
turned      &c. 

1 

at 

135.   4</. 

per  Sack. 

No. 

per 
Quarter. 

per 
Bushel. 

Total 

Price, 

and 

Baking, 

per 
Quarter. 

per 
Sack. 

ToUl 

Price, 

and 

Baking, 

per  Sack. 

Price 
of  Peck 

Loaf. 
To  weigh 
l7lb.6os. 

Price 

of  Half 

Peck 

Loaf. 

To  weigh 

^Ih,  110s. 

Price  of 
Quartern 

Loaf. 

To  weigh 

4lb.  501 

bdr. 

Price  of 

Half 
Qjuartem 

Loaf. 

To  weigh 

2lb.  201. 

I3dr. 

c. 

d. 

5.     d. 

5.      d. 

s»      d. 

s.      d. 

s,      d. 

s.    d. 

.<•     d 

«.    d. 

36. 

116 

8 

14     7 

134     8 

86     8 

100     0 

5     0 

3     6 

1     3 

0    7i 

37. 

119 

0 

14   lOi 

137      0 

88      4 

101      8 

5     1 

2     6§ 

1     31 

0     7i 

38. 

121 

3 

15      1| 

139     2 

90     0 

103     4 

5     2 

9      7 

1      3i 

0    li 

39- 

123 

6 

15      5i 

141      6 

91      6 

105     0 

5      3 

9     7i 

1      3| 

0    7i 

40. 

125 

8 

15      8|- 

143      8 

93     4 

106     8 

5      4 

3     8 

1      4 

0     8 

41. 

128 

0 

16     0 

146      0 

95     0 

108     4 

5      5 

2      8^ 

1      4| 

0     6{ 

42. 

130 

2 

16     Qi 

148     2 

96     8 

110     0 

5.    6 

3     9 

1      *i 

0    %i 

43. 

132 

4 

16     6f 

150     4 

98     4 

111      8 

5     7 

9     9i 

1      Ai 

0     8i 

44. 

134 

8 

16   10 

152      8 

100     0 

113     4 

5      8 

3   10 

1      5 

0     8 

45. 

136 

8 

17      1 

154      8 

101      8 

115     0 

5     9 

3   10§ 

1      5} 

0     8* 

' 

46. 

139 

0 

17     4i 

157      0 

103     4 

116     8 

5   10 

3  H 

1      5i 

0     8| 

47- 

141 

2 

17     7i| 

159     2 

105      0 

118     4 

5   11 

3   Hi 

1      H 

0     8i 

48. 

143 

6 

17' Hi 

161      6 

1C6      8 

120     0 

6     0 

3     0 

1      6 

0     9 

49. 

145 

8 

18      2^ 

103      8 

109      4 

121      8 

6      1 

3     0\ 

1      6i 

0     9* 

50. 

148 

0 

18     6 

166     0 

110     0 

123      4 

.  6    a 

3      1 

1  ^ 

0     9} 

51. 

150 

4 

18     9i 

168     4 

111      8 

125      0 

6     3 

3      li 

1      61 

0     9i 

52. 

152 

8 

19     1 

170     8 

113      4 

126      8 

6     4 

3     3 

I     7 

0     9j 

53. 

154 

8 

19     4 

172      8 

115     0 

128      4 

6     5 

3     2i 

1     H 

0       9; 

54. 

157 

0 

19     7i 

175    0 

116      8 

130     0 

6     6 

3     3 

1  n 

0     9| 

55. 

159 

2 

19  10| 

177      2 

118      4 

131      8 

6      7 

3     3i 

1     7i 

0     9| 

56. 

161 

6 

20     2i 

179     6 

120     0 

133     4 

6     8 

3      4 

1      8 

0   10 

57- 

163 

8 

20     5^ 

181      8 

121      8 

135      0 

6     9 

3      4§ 

1      8| 

0  lOj 

58. 

166 

0 

20     9 

184     0 

123     4 

136      8 

6   10 

3      5 

1      8| 

.  aioi 

59. 

1 68 

4 

21      0^ 

1B6     4 

125      0 

138      4 

6   11 

3      5i 

1      %i 

0   lOi 

60. 
61. 

170 

8 

21      4 

188      8 

126      8 

140     0 

7      0 

3     6 

1      9 

0   10^ 

173 

0 

21      7i 

191      0 

128      4 

HI      8 

7     1 

3     6| 

1      9f 

0  10^* 

0  10:' 
0  io| 

62. 

175 

2 

21    10^ 

193      2 

130     0 

143      4 

7     2 

3      7 

1      Si 

63. 

177 

6 

22      21 

195      6 

131      8 

145      0 

7     3 

3  n 

1      9* 

64. 

179 

8 

22      bl 

197      8 

133     4 

146      6 

7     4 

3     8 

1    10 

0  10| 

65. 

182 

0       22      9         200      0  J 

135      0 

148      4 

7     5 

3  ^ 

1    10| 

0  io| 

* 

A'.B.- 

-By  this  Table  the  Number  of  Pounds  of  Bread  to  be  so 

Id  as  the  I 

Vice  of  a  Quarterof 

This  agrees  witli  the  piinted  top;  of  the  act,  but  query  whether  it  ought  not  to  be  as  follows? 

o    loi 
o     lOi: 
0     10:: 
o     11 
•  0     iij 
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BREAD,  firom  the  PRICE  of  WHEAT,  and  from  the  PRICE  of  FLOVK—conlimtei. 


THE  ASSIZE  TABLE. 

1 

The 

1 

1. 

< 

The 

The 

The 

The 

The 

t 

Eighteen- 

Penny 

Two- penny 

Three-penny 

Six -penny 

Twelve  penny 

penny 

Loaf, 

Loaf, 

Loaf, 

Loaf, 

Loaf, 

Loaf, 

No.  of 

To  weigh 

To  weigh 

To  vneigk 

To  weigh 

To  weigh 

To  weigh 

No. 

oz,   dr. 

//'.  oz,  dr. 

lb,  us.  (//-. 

lb.  or.  dr. 

U\  ox.  dr. 

ih.  oz.  dr. 

36. 

4    10 

0     9     4 

0   13   14 

1    11    13 

3     7     9 

5     3     6 

36. 

37. 

4      B 

0     9     1 

0   13    10 

1   11     5 

d     6  11 

5     3     0 

37- 

3S. 

4      7 

0     8   15 

0  13      7 

1    10    14 

3     5   13 

5     0   11 

39. 

a9. 

4      6 

0     8   13 

0  13     8 

1   10     7 

3     4   15 

4   15      6 

39. 

40. 

*      * 

0     8   11 

0  13     0 

1    10      1 

3     4     3 

4   14      3 

40. 
41. 

41. 

4      4 

0      8      8 

0   13    13 

1      9   10 

3     3      5 

4   13    15 

42. 

4      3 

0     8     6 

0   13   10 

19     4 

3      3      8 

4    11    13 

43. 

43. 

4      2 

0      8      4 

0  13     7 

1      8   14 

3      1    13 

4   10   10 

43. 

44. 

4       1 

0     8      3 

0   13      4 

16      8 

a     1     0 

499 

44. 

45. 

4      0 

0      8     0 

0   13      1 

18     3 

3     0      5 

4      8      8 

45. 

46. 

3    15 

0      7    15 

0   11    14 

1     7  13 

3   15    10 

4     7     7 

46. 

47. 

3    14 

0     7    13 

0  11    11 

1     7     7 

3   14   15 

4     6     7 

47. 

48. 

3    13 

0     7   11 

0   11      9 

1     7     3 

3   14      5 

4      5      8 

48 

49. 

3    13 

0     7     9 

0   11      6 

1     6  13 

3   13   11 

4     4      8 

49. 

50. 

3    13 

0     7     8 

0   11      4 

1      6     8 

3   13      1 

4     3      9 

50. 
51. 

51. 

3    11 

0     7     6 

0   11       1 

1      6     3 

3    13      7 

4     3   11 

52. 

3    10 

0      7      5 

0   10   15 

1      5   15 

3    11    14 

4      1    13 

5?. 

53. 

3      9 

0     7      3 

0   10   13 

1      5   10 

3)15 

4      0   15 

53. 

51. 

3      9 

0     7      2 

0   10   11 

15     6 

3    10   13 

4      0      3 

54. 

55. 

3      R 

0    7     0 

0   10      8 

1      5      1 

3    10     3 

3    15    15 

5.'>. 

56. 

3      7 

0     6    15 

0   10     6 

1      4    13 

3      9   11 

3   14      9 

j6. 

,  57. 

3      6 

0     6   13 

0   10     4 

1      4     9 

3      9     3 

3   13   13 

J/. 

59. 

3      6 

0     6   13 

0  10     3 

1      4      5 

3      8    10 

3   13      0 

5S. 

59. 

3      5 

0     6   11 

0   10     0 

1      4      1 

3      8      3 

3    13      4 

*9. 

60. 
61. 

3      4 

0     6     9 

0     9   14 

1      3   13 

3     7   11 

3    119 

60. 

3      4 

0     6     8 

0     9   13 

1      3      9 

373 

3   10   li? 

61. 

62. 

3      3 

0     6     7 

0     9   11 

13     6 

Q      6   13 

3    10     3 

6-2. 

63. 

3      3 

0     6     6 

0     9     9 

1      3     3 

3      6      .•» 

3      9     8 

61. 

64. 

3     3 

0     6     5 

o     9     7 

1      3   15 

3      5    14 

3      8    13 

64. 

65. 

3     1 

0     6     3 

0     9      5 

1      3    11 

3      5      7 

3      8      3 

65. 

WhM 

\t,  including 

the  Allowance 

05  above,  is  46) 

)lb9.  and  for  tl) 

e  Sack  of  Floii 

r  347lbs.  SOZ. 

-i^^^^pa^ 
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.31  O.  J.  c.  29.       By  31  Geo.  2.  c.i^B.  #  !!•   to  every  return  the  persons  ap- 
pointed to  make  the  same  shall  ^ign  their  nam^s  or  marks. 

$12.  The  assize  sh^l  be  made  public  ia  the  form,  or  to  th<r 
effect  following : 


Fomi  of  pub 
Hcatlonof  the 


Assice. 


To  wit. 


The  Assbse  of  bread  set  the  - 

take  place  on  the  day  of 

be  in  force for  the  said  - 


dai/  of 


■for 


/> 


now  next  ennting,  and  to 


<f 


lbs. 


dr. 


Where    penny,    two-penny,    six-penny,     twelve-penny,    and 
eighteen-penny  loaves,  shall  be  made  as  followeth : 

The  Id,  loaf  wheaten  is  to  weigh  ... 

Ditto  household  is  to  weigh         ,  -  .  . 

The  <2</.  loaf  wheaten  is  to  weigh  -  .  . 

Ditto  household  is  to  weigh  .... 
The  6d,  loaf  wheaten  is  to  weigh  -  .  . 

Ditto  household  is  to  weigh  .... 

Tlie  1 2d.  loaf  whenten  is  to  weigh  ... 

Ditto  househokl  is  to  weigh  ..... 
The  is.  6d.  loaf  wheaten  is  to  weigh  ... 
Ditto  household  is  to  weigh      ~   - 

Where  quartern^  half-peck  and  peck  loaves  be  made,  then  a« 
follows : 


The  peck  loaf  wheaten  is  to  weigh    - 
Ditto  household  is  to  weigh    .        -  | 


lb. 


02. 


dr. 


and  is  to  be  sold  tar 
and  is  to  be  sold  for 


s. 


Bread  of  dif- 
ferent denomi- 
nations not  to  lie 
allowed  at  the 
eame  time. 

Clerk  of  the 
market  to  keep 
books. 


Assise  not  to  be 

altered  till  the 
price  of  corn 
alters  5d,  a 
bu^el. 

Punishment  of 
officers  fiar  de- 
fault. 


Buyer  or  seUer 
to  declare  the 
price  of  com. 


And  the  half-peck  and  quarter  of  a  peck  loaves  of  wheaten 
and  household  bread  are  to  weigh  in  proportion  to  the  weight  of 
a  peck  loaf;  and  be  so  sold.  When  bread  shall  be  ordered  to  be 
made  with  the  meal  or  flour  of  rye,  barley,  oat8»  pease  or  beans» 
either  alone  or  mixed,  the  assize  shall  be  made  public,  as  the 
magistrates  or  justices  shall  direct. 

§  15.  Where  any  6^.  l^d.  and  Is.  Bd.  loaves  shall  be  allowed, 
no  peck,  half-peck,  or  quarter  of  a  peck  loaves  sliall  be  made 
or  sold ;  on  pain  of  forfeitir^  not  exceeding  40^.  nor  less  than  20f. 

^14.  Justices  in  sessions  may  divide  hundreds  for  setting  the 
assize. 

$15.  Entry  of  returns  shall  be  made  in  a  book  by  the  clerk  of 
the  market,  or  other  person  appointed  to  make  returns  and  certl- 
6cates;  and  also  of  the  rate  at  which  the  price,  assize,  and 
weight  of  bread  shall  be  set  within  his  jurisdiction :  book  to  be 
open  for  inspection,  without  fee. 

§  16.  No  alteration  in  the  assize  shall  be  made  except  when  the 
price  of  wheat  or  other  grain  shall  be  returned  as  having  risen  or 
iallen  Sd.  a  bushel  since  the  last  return. 

f  17.  If  any  meal  weigher,  derk  of  the  market,  &c.  shall 
neglect,  or  refuse  to  do  any  thing  by  this  act  required  to  be  done 
by  him,  or  shall  designedly  or  Imowingly  make  any  false  certifi- 
cate or  return ;  or  if  any  constable  or  other  peace  officer  shall 
refuse  or  neglect  to  obey  any  warrant  in  writing  delivered'  to  him  . 
under  the  hand  and  seal  of  any  magistrate  or  justice,  or  to  do 
any  other  act  requisite  to  be  done  by  him  for  carrying  this 
act  into  execution ;  he  shall  forfeit  not  exceeding  5/.  nor  less 
than  90«.. 

§  IS.  If  any  buyer  or  seller  of  or  dealer  in  corn,  grain,  meal 
or  flour,  on  reasonable  request  to  him  made  by  the  meal  weighers 
of  the  city  of  London^  or  by  the  clerks  of  tne  market,  or  other 
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petsons  respectively  a|>pointed  to  make  returns  as  aforesaid,  shall  31  O.2.  o.  29. 

refuse  to  oisclose  and  make  known  to  them  the  true  real  prices 

which  tlie  several  sorts  of  grain^  meaU  and  flour  shall  be  bonS  Juk 

bought  at»  or  sold  by  or  for  him  at  any  com  market  or  other 

pla^,  where  com,  grain,  meal  or  flour  is  usually,  openly  or 

publicly  sold,  within  the  jurisdiction  of  such  clerk,  &c. ;  or  shall 

knowingly  give  in  any  false  or  untrue  price,  or  which  hath  been 

made  by  any  deceitftil  means ;  he  shall,  on  conviction  thereof  by 

confession,  or  oath  of  one  witness,  or  affirmation  of  a  quaker, 

forfeit  not  more  than  l(tf.  nor  less  than  40^. 

§  19.  If  any  court,  magistrate  or  justices,  who  shall  have  or-  Magistratm 
dcred  any  return  to  be  made  of  the  price  of  grain,  Sec.  as  afore*  °>*7  *^*^  fo' 
said,  shall,  within  three  davs  after  such  return,  suspect  that  the  ^*™* 
Mune  was  not  traly  and  bonajidc  made ;  they  may  summon  before 
them  any  person  who  shall  have  bought  or  sold,  or  agreed  to  buy 
or  sell  any  grain,  meal  or  flour  within  their  respective  jurisdic- 
tions, or  who  shall  be  thought  to  be  likely  to  give  any  information 
concerning  the  premises;  and  may  examine  them  upon  oath, 
touching  the  rates  and  prices,  which  the  several  sorts  of  grain, 
meal,  and  flour,  or  any  oif  them,  were  really  and  hondjide  bought 
at,  or  sold  for,  or  agreed  so  to  be,  by  him,  at  any  time  within 
seven  days  preceding  such  summons.  And  if  any  person  so  sum** 
ffloned  smU  neglect  or  refuse  to  appear  (proof  of  such  summons 
served  being  made  upon  oatli) ;  or  if  any  person  so  summoned 
shall  appear,  and  neglect  or  refuse  to  answer  such  lawful  outs- 
tions  touching  the  premises  as  shall  be  proposed  to  him,  witnout 
some  just  or  reasonable  excuse,  to  be  allowed  by  such  court, 
magistrate  or  justices;  he  shall  on  every  conviction  by  oath  of 
one  witness,  or  b^  confession,  forfeit  not  exceeding  10^  nor  less 
thsa  40f.  And  if  any  person  so  examined  shall  wilfully  forswear 
himself,  he  shall  suffer  as  in  cases  of  perjury. — Provided,  that  the 
party  summoned  be  not  obliged  to  travel  above  Ave  miles  from  th^ 
place  of  his  abode. 

§  20.  Whenever  any  court,  magistrate  or  justices  as  aforesaid,   Baker  of  bread 
shall  order  any  bread  to  be  made  with  the  flour  or  meal  of  any  ™<f«  of  other 
other  grain  than  wheat,  or  to  be  mixed  with  the  flour  of  wheat,  C^^°  ^ 
or  to  be  made  with  the  flour  or  meal  of  any  other  sorts  of  grain,  for^^  Ae*^"" 
either  separate  or  mixed  together, ;  all  persons  who  shall  make  assise, 
any  bread  for  sale,  in  any  place  where  such  order  shall  be  made, 
ahidl  make  bread  with  such  mixed  meal  or  flour,  in  such  manner, 
aed  of  such  weight  and  goodness,  and  shall  sell    the  same  at 
such  prices,  as  such  court,    magistrate  or  justices  respectively 
shall  direct ;   on  pain  of  forfeiting   not  more  than  5/.  nor  less 
^an40f. 

By  the  86  Creo.S.   c.  22.   {  1.  2.  5.   certain  regulations  were 
imposed  upon  the  making  and  marking  of  bread,  which  are  partly 
amended  and  partly  repealed  by  the  41  Geo.  3.  U.  K,   c,  12.  4]  G.  3.  u.  K. 
which  reoc^gnises  the  expediency  of  extending  the  rule  imposed  ^* '  ^* 
hy  the  86  &.  8.  c.  22.  upon  the  proportion  of  wheaten  flour  to  be  ^"^  P!!^" 
used  in  the  making  of  bread,  and  enacts.  That  it  shall  be  lawful  'n,Twh6ie^ 
far  any  person  in  any  place,  and  whedier  any  assize  or  price  of  produce  of 
hread  Mall  be  set  in  such  place  or  not,  to  make,  bake,  sell  and  wheat,  or  with 
«iKpese  to  sale  peck  loaves,  half-peck  loaves,  quartern  loaves,  and  ^ebran,  &c. 
w^uartera  loaves,  made  of  wheaten  nseal  or  flour,  of  the  whole  ^^^en  therefrom 
produce  of  the  wheat  or  with  the  bran  only,  or  the  bran  and  JJan thewS^. 
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§11. 


41  G.3.  U.  K. 
r.  12. 


Bread  not  to  be 
marked  in  mAO- 
ner  directad  by 
former  acts. 


How  to  be 
marked. 


Not  marking, or 
not  well  mak- 
ingop  :iduU 
teratiug  bread. 


Provisions  of 
acts  relating  to 
weighing  or 
adulterating 
bread  extended 
to  this  act. 

Half-quartern 
loaves  may  be 
made. 


pollards,  or  any  proportion  of  the  bran  and  pollards,  or  any  other 
part  of  the  produce  of  such  wheat  taken  therefrom,  at  any  price 
at  which  any  person  may  be  willing  to  purchase  the  same :  Pro- 
vided always,  that  the  price  at  which  any  bread  allowed  to  be 
sold  by  the  36  Geo.  3.  c.  22.  or  by  this  act,  shall  in  all  cases  be 
less  than  the  price  of  the  wheaten  bread,  upon  which  an  assize 
or  price  shall  be  set,  in  pursuance  of  any  act  of  parliament  in  the 
place  where  such  other  wheaten  bread  shall  be  made  or  sold  or 
exposed  to  sale,  any  act  or  usage  to  the  contrary  notwith- 
standing. 

§2.  And  that  from  the  passing  of  this  act,  so  much  of  the  said 
act  as  related  to  the  marking  of  any  wheaten  bread,  or  any  mixed 
bread,  or  to  the  fixing  in  a  conspicuous  part  of  any  shop  or  win- 
dow, any  specification  of  the  proportion  of  any  mixtures  com- 
posing any  bread,  shall  be  repealed. 

§  3.  And  that  from  the  passing  of  this  act  every  person  who 
shall  make  or  bake  for  sale  any  wheaten  bread  made  of  any  meal 
or  flour  of  an  inferior  quality  to  the  flour  used  for  the  bread  on 
which  an  assize  or  price  shall  be  set  pursuant  to  any  act  of  par- 
liament, or  any  mixed  bread,  shall  imprint  or  distinctly  mark  upon 
every  loaf  of  such  wheaten  bread,  a  large  Roman  H,  and  upon 
every  loaf  of  such  mi%cd  bread  a  large  Roman  X. 

§  4.  And  that  if  any  person  or  persons  shall  omit  to  imprint  or 
distinctly  mark  any  such  wheaten  or  mixed  bread  pursuant  to  the 
directions  of  this  act,  or  shall  not  well  make  any  such  wheaten 
or  mixed  bread,  or  shall  adulterate  the  same  with  any  mixture 
or  ingredient  not  allowed  to  be  used  in  the  making  of  bread,  or 
shall  make  or  bake  for  sale,  or  sell  or  expose  to  sale  any  such 
peck  loaves,  half-peck  loaves,  quartern  loaves  or  half-quartern 
loaves,  or  any  other  loaves,  deficient  in  weight  according  to  the 
assize  of  loaves  of  such  denominations  respectively  contained  in 
any  act  or  acts  in  force  relating  to  the  assize  and  price  of  bread, 
or  according  to  any  assize  that  shall  be  set  in  pursuance  of  any 
such  act  or  acts,  all  persons  offending  therein  shall  be  liable  to 
the  like  punishments  as  any  bakers  or  makers  of  bread  for  sale 
are  liable  to  for  any  the  like  misdemeanors,  offences,  or  neglects 
in  making,  selling,  or  exposing  to  or  for  sale  any  bread. 

§  5.  And  that  all  and  every  the  matters  and  penalties  and  for- 
feitures in  any  act  or  acts  now  in  force  contained  relating  to  the 
weighing  any  bread  made  for  sale  or  exposed  to  sale,  or  searching 
for  any  ingredient  wherewith  any  meal,  flour  or  bread  may  be 
adulterated,  shall  be  made  applicable  to  the  enforcing  of  the  pro- 
visions of  this  act. 

§  6.  And  that  it  shall  be  lawful  for  every  baker  and  maker  of 
bread  for  sale,  and  every  seller  of  bread,  to  make,  bake  and  sell 
loaves  called  holf^arter  of  a  peck  loaves^  which  shall  weigh  two 
pounds  two  ounces  twelve  drachms,  and  on  which  an  assize  and 
price  shall  be  set  as  near  as  can  be  in  proportion  to  other  bread, 
according  to  the  regulations  now  in  force  by  any  act  for  setting 
and  regulating  the  price  and  assize  of  bread,  and  all  and  every 
the  matters  in  the  said  acts  or  any  other  acts  contained  relating  to 
setting  and  ascertaining  any  assize  or  price  of  bread,  and  also  to 
the  weighing  any  bread  made  for  sale  or  exposed  to  sale,  or  adul- 
terating an^  bread,  or  selling  any  bread  before  it  has  been  baked 
a  certain  time,  shall  be  made  applicable  to  the  setting  and  aac^^- 
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tuning  of  such  assize  and  price,  and  to  the  bakers,  makers  and  41  g.  9.  U.K. 
sellers  of  such  loaves,    called  half-quarter  of  a  peck  loaves,  as  c  12. 
fully  8S  if  the  same  were  severally  re-enacted  in  this  act. 

^  7.  A  proviso  saving  the  privileges  of  the  city  of  London^  and 
bakers'  company. 

And  in  case  such  loaves  (mz.  peck,  half-peck,  quartern,  and  36  G.  3,  c  ss. 
half-qoartern)  be  deficient  in  weight  according  to  the  assize  pre-  §  5. 
scribed  by  the  said  act  of  81  Geo.  2*  c.  29.  or  shall   have  any  Penalty  if  bread 
mixture  in  lieu  of  flour  which  is  not  genuine  flour  or  article  as  it  "«»<^|en^>" 
imports  to  be  ;  or  shall  have  any  alum  or  preparation  or  mixture  in  corSnir  to  the 
which  alum  is  an  ingredient,  or  any  mixture  whatsoever,  except  assize, 
only  the  genuine  meal  or  flour,  of  which  the  same  pui*ports  to  be  Rex  t.  Dixon, 
made,  and  common  salt,  pure  water,  eggs,  milk,  3reast  and  barm,  ^M.  &  S.  11. 
or  such  other  leaven  as  shall  be  allowed  to  be  used  in  the  making  ^"^y  ^ 
of  bread;  every  person  so  offending  shall  be  liable  to  the  like  genuine  meal  or 
penalties,  to  be  recovered  and  applied  in  the  same  manner  as  is 
provided   in    the   said    act    of  31  Geo.  2.    c.  29.  —  36  Geo.  3. 
c.  22.  J  3. 

^  5.  Provided  that  this  act  shall  not  affect  the  rights  of  the 
bakers'  company  in  London. 

The  several  sorts  of  bread  which  shall  be  made  for  sale,  or  True  making 
sold,  or  exposed  to  or  for  sale,  shall  always  be  well  made,  and  ^^  bread, 
in  their  several  and  respective  degrees,  according  to  the  good-  •  „?*  ^*  ^'  ^^' 
neas  of  the  several  sorts  of  meal  or  flour  whereof  the  same  ought  ^ 
to  be  made ;  and  no  alum,  or  preparation  or  mixture  in  which 
alum  shall  be  an  ingredient,  or  any  other  mixture  or  ingredient 
whatsoever  (except  only  the  genuine  meal  or  flour  which  ought 
to  be  put  therein,  and  common  salt,  pure  water,  eggs,  milk,  yeast 
and  barm,  or  such  leaven  as  shall  be  allowed  to  be  put  therein  by 
those  who  have  set  the  assize,  and  where  no  assize  shall  be  set, ' 
then  such  leaven  as  any  magistrate  or  justice  within  his  jurisdiction 
shall  allow  to  be  used  in  making  of  bread)  shall  be  put  into  or  in 
anywise  used  in  making  dough,  or  any  bread  to  be  sold,  or  as  or 
for  leaven  to  ferment  any  dough,  or  on  any  other  account,  in  the 
trade  or  mystery  of  makmg  bread,  under  any  pretence  whatsoever ; 
on  pain  that  every  person  (other  than  a  servant  or  journe3anan) 
who  shall  knowingly  offend  in  the  premises,  and  shall  be  convicted 
(F)  thereof  by  confession  or  oath  of  one  witness,  before  any  such 
magistrate  or  justice  respectively,  shall  forfeit  not  exceeding  \Ql, 
nor  less  than  40^. ;  or  shall  by  warrant  of  such  magistrate  or  jus-^ 
ticebe  apprehended  and  committed  to  the  house  of  correction,  or 
some  prison  of  the  county,  city,  town  corporate,  borough,  riding, 
division  or  place,  where  the  offence  shall  have  been  committed, 
or  the  offender  shall  be  apprehended,  there  to  remain  and  be  kept 
to  hard  labour,  for  (not  exceeding)  one  calendar  month,  nor  less 
than  10  days  fVom  the  time  of  such  commitment,  as  such  magis- 
trate or  justice  shall  think  fit.    And  if  any  servant  or  journeyman 
baker  shall  knowingly  offend  in  the  premises,  and  be  convicted 
thereof  as  aforesaid ;  he  shall  forfeit  for  every  offence  not  more 
than  5/.  nor  less  than  20«. ;  or  shall  in  like  manner  be  apprehended 
and  committed  to  the  house  of  correction  or  prison  as  aforesaid. 
And  it  shall  be  lawful  for  the  magistrate  or  justice,  before  whom 
such  offender  shall  be  convicted,  out  of  the  money  forfeited, 
when  recovered,  to  cause  the  (lender's  name,  place  of  abode, 
and  offencCf  to  be  published  in  some  newspaper,  which  shall  be 
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printed  or  published  in  or  near  the  countj,  city  or  place,  where 
any  such  offence  shall  have  been  committedu 

§  22.  No  person  shall  knowingly  put  into  any  com,  meal,  or 
flour,  which  shall  be  ground,  dressed,  bolted,  or  manufiu:tured 
for  sale,  either  at  the  time  of  grinding,  &c.  the  same,  or  at  any 
other  time,  any  ingredient,  mixture  or  thing  whatsoever ;  or  shall 
knowingly  sell,  offer  or  expose  to  sale  any  meal  or  flour  of  any 
sort  of  grain,  as  or  for  the  meal  or  flour  of  any  other  sort  of  grain, 
or  any  thing  as  or  for  or  mixed  with  the  meal  or  flour  of  any 
grain  which  shall  not  be  the  real  and  genuine  meal  or  flour  of  the 
grain  the  same  shall  import  to  be,  and  ought  to  be ;  on  pain  of 
forfeiting  not  more  than  5/.  nor  less  than  405. 

§  23.  No  person  shall  knowingly  put  into  any  bread  which  shall 
be  made  for  sale,  any  mixture  of  meal  or  flour  of  any  other  sort 
of  grain  than  of  the  grain  the  same  shall  import  to  be,  and  shall 
be  allowed  to  be  made  of,  in  pursuance  of  this  act ;  or  shall  put 
into  any  bread  which  shall  be  made  for  sale,  any  larger  or  otoer 
proportion  of  any  other  or  different  sort  of  grain,  or  (he  meal  or 
flour  thereof,  than  what  shall  be  appointed  or  allowed  to  be  put 
therein  by  this  act ;  or  any  mixture  or  thing  as,  for,  or  in  lieu  of 
flour,  which  shall  not  really  be  the  genuine  flour  die  aame  shall 
import  to  be,  and  ought  to  be ;  on  pain  of  forfeiting,  not  more 
than  5/.  nor  less  than  20s. 

§  24.  If  any  person,  who  shall  make  any  bread  for  sale,  or 
who  shall  maJce,  send  out  or  sell,  or  expose  to  or  for  sale,  any 
bread  which  shall  be  deficient  in  weight  according  to  the  assise 
which  shall  be  set  for  the  same,  in  pursuance  of  this  act,  be  shall 
forfeit  (G)  not  exceeding  59»  nor  less  than  Is.  for  every  ounce 
wanting  in  the  weight  every  such  loaf  ought  to  be  of;  and  for 
every  loaf  which  shall  be  found  wanting  less  than  an  ounce,  shall 
forfeit  not  exceeding  2s.  6d.  nor  less  than  6d. ;  as  such  magis- 
irate  or  justice  before  whom  such  bread  shall  be  brought  shall 
think  fit :  so  as  such  bread  which  shall  be  complained  of  as  wanting 
in  weight,  in  any  city,  town  corporate,  borough,  liberty,  or  fran- 
chise,  or  the  jurisdiction  thereof,  shall  be  brought  before  some 
OMgistrate  or  justice  having  jurisdiction  in  the  premises,  and 
weighed  before  htm,  within  24  hours  afler  the  same  shall 
have  been  baked,  sold,  or  exposed  to  sale ;  and  so  as  such  bread 
which  shall  be  compkiined  of  as  wanting  in  weight,  in  any  hun- 
dred,  riding,  division,  liberty,  rape,  wapentake,  or  place,  shall 
be  brought  before  some  justice  within  such  jurisdiction,  and 
wdghed  before  him  within  three  days  after  the  same  shall  have 
been  baked,  sold  or  exposed  to  sale ;  unless  it  be  made  out  to 
the  satisfaction  of  such  magistrate  or  justice,  on  the  behalf  of 
the  party  complained  of,  that  such  deficiency  in  weight  wholly 
arose  from  some  unavoidable  accident  in  baking,  or  otherwise,  or 
was  occasioned  by  some  contrivance  or  confederacy. 

[But  the  time  allowed  for  weighing  bread  after  it  is  baked  is  by 
39  &  40  Geo.  3.  c.  74.  §  4.  extended  from  24  to  48  hours  after  the 
baking  thereof.] 

§  26.  No  baker  or  other  person  shall  ask,  or  take  for  aay 
bread  which  he  shall  sell,  or  expose  to  sale,  any  sreater  price 
than  sucli  bread  shall  be  ascertained  to  be  sold  for  by  the  assise 
as  aforesaid ;  and  no  baker,  or  other  person  who  shall  make  any 
bread  for  sale  shall  refuae  or  dediae  to  sell  any  loaf  or  loayes  « 
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any  of  the  lorU  of  bread  which,  in  parauance  of  thit  act,  shall  31  0. 2.  &  29. 
be  allowed  or  ordered  to  be  made,  to  any  person  who  shall  tender 
ready  money  in  payment  for  the  samot  at  the  price  set  for  the 
ssme  by  the  assize,  when  such  pers(m  shall  have  any  loaf  in  his 
poasestton  to  be  sold,  more  than  shall  be  requisite  for  the  imme- 
diate necessary  use  of  his  farailv  or  his  customers,  and  which  it 
shall  be  incumbent  on  such  baker  or  other  person  complained  of 
to  proTe  before  the  magistrate,  or  justice,  to  whom  such  com* 
plimit  shall  be  made,  if  thereunto  required  by  the  party  com- 
plaining ;  on  pain  of  forfeiting  for  every  such  offence,  not  more 
than  40c.  nor  less  than  lOf. 

[And  by  the  2&d£d!.6.  c.  15.  if  any  baker  shall  conspire  Conspiring  to 
not  to  sell  bread  but  at  certain  prices ;  every  such  person  shall  ^^  ^®  P"^* 
forfeit  lOf.  for  the  first  offence ;  and  if  not  paid  in  six  days  he 
shall  be  imprisoned  twenty  days,  and  have  only  bread  and  water 
for  his  sustenance  ;  for  the  second  offence  QM.  or  the  pillory  (a) ;  and 
for  the  third  offence  40^.  or  the  pillory  (a),  and  the  loss  of  an  ear, 
and  to  become  infamous.  And  the  sessions  or  leet  may  hear  and 
determine  the  same.] 

^  87.  No  person  shall  sell  or  offer  to  sale  any  bread  of  an  in*  i^rtaA  inferior 
ferior  quali^  to  wheaten  bread,  at  a  higher  price  than  Imusehold  ^£j^^ 
bread  shall  be  set  at  by  the  assize ;  on  pain  of  forfeiting  (being  i,igh„  ^^^ 
convicted  thereof  by  confession,  or  oath  of  one  witness,  before  than  bouicboU. 
one  magistrate  or  justice)  the  sum  of  20f. 

§  28.  It  shall  be  lawful  for  any  such  magistrate  or  Justice,  or  HoufMouyba 
for  any  peace  officer  authorised  bv  warrant  of  such  magistrate  or  ^^^  ^bnML 
jQStice,  at  seasonable  times  in  the  day*time,  to  enter  into  any  ori»«aa. 

house,  shop,  stall,  bakehouse,  warehouse,  or  outhouse,  of  or  be» 
longing  to  any  baker  or  seller  of  bread,  to  search  for,  view, 
weigh,  and  try,  all  or  any  the  bread,  which  shall  be  there  found : 
And  if  any  bread,  on  any  such  search,  shall  be  found  to  be 
wanting  either  in  the  goodness  of  the  stuff  whereof  it  shall  be 
made,  or  be  deficient  in  the  due  baking  or  working  thereof,  or 
shall  be  wanting  in  the  due  weight,  or  not  truly  marked,  ao* 
cording  to  this  act  (b\  or  shall  be  of  any  other  sort  of  bread  than 
shall  be  allowed  to  be  made  by  virtue  of*  this  act ;  any  such  magis- 
trate, justice,  or  peace  officer  may  seize  the  same;  and  such 
magistrate  or  justice  may  dispose  uiereof,  as  he  in  his  discretion 
aha&  think  fit,  for  the  better  carrying  of  this  act  into  execution. 

$  29.  If  information  shall  be  given  on  oath  to  any  magistrate  or  Mills  and  other 
jostice,  that  there  is  reasonable  cause  to  suspect,  that  any  miller,  places  may  be 
who  grinds  any  grain  for  toll  or  reward,  or  any  person  who  dcdi  «»t««d  to 
dreaa,  boh,  or  in  anywise  manufacture  any  meal  or  flour  for  sale,  J^Jited  meal. 
or  any  baker  of  bread  for  sale,  doth  mix  up  with  or  put  into  any 
meal  or  flour  sround  or  manufactured  for  sale,  any  jnixture,  in- 
gredient or  thmg  whatsoever,  not  the  genuine  produce  of  the 
grain  such  meal  or  flour  shall  import  and  ought  to  be,  or  whereby 
the  parity  vi  any  meal  or  flour  in  the  possession  of  any  such 
miller,  mealman,  or  baker,  shall  be  in  any  wise  adulterated ;  it 
shall  be  lawful  fiyr  any  such  magistrate  .or  justice,  and  also  for 
aiy  peace  officer  authorised  by  the  warrant  o£  such  magistrate  or 
justice,  at  ail  seasonable  times  in  the  day-time,  to  enter  into  any 
_^ _» II  I-  I      III-----       ■     -■  —  ■  —  *  ■      '    '  -I   .  ■  1 .  ».. 

(a)  lUbpumthment  ia  aMisfaed,  azcepi  in  certain  cases,  by  iS  G-  3.  c.  13S, 
lb)    But  as  to  marking,  see  41  G.  3.  U.  K.  c  12.  (on/r.j 
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SI  O.9.  cS9.   house,  mi]],  shop,  bakehouse,  stall,  boltinghouse,  pastry,  ware- 
house or  outhouse,  of  or  belonging  to  any  such  miller,  mealman, 
or  baker,  and  to  search  and  examine  whether  any  mixture,  in- 
gredient or  thing,  not  the  genuine  produce  of  the  grain  such  meal 
or  flour  shall  impoit  and  ought  to  be,  shall  have  been  mixed  up 
with,  or  put  into  any  meal  or  flour  in  the  possession  of  any  such 
miller,  mealman,  or  baker,  either  in  the  grinding  of  any  grata  at 
the  mill,  or  in  the  dressing,  bolting,  or  manufacturing  thereof,  or 
whereby  the  purity  of  any  meal  or  fiour,  shall  be  in  any  wise 
adulterated :  and  if  on  such  search  it  shall  appear  that  any  offence 
hath  been  committed  in  any  such  place  allowed  to  be  searched  as 
aforesaid ;  it  shall  be  lawful  for  any  magistrate,  justice,  or  officer 
authorised  as  aforesaid,  to  seize  any  meal  or  flour  which  shall  be 
deemed  on  such  search  to  have  been  adulterated,  and  all  mixtures 
and  ingredients  which  shall  be  found  and  deemed  to  have  been 
used  or  intended  to  be  used  for  such  adulteration ;  and  such  thereof 
as  shall  be  seized  by  such  peace  officer  shall,  with  all  convenient 
speed,   be   carried   to  some  magistrate  or  justice  within   whose 
jurisdiction  the  same  shall  have  been  seized :  and  if  any  magistrate 
or  justice,  who  shall  make  any  seizure  in  pursuance  of  this  act,  or 
to  whom  any  such  thing  so  seized  shall  be  brought,  shall  adjudge 
that  any  mixture  or  ingredients,  not  the  genuine  produce  of  the 
erain  any  such  meal  or  flour  which  shall  have  been  so  seized  shall 
import  and  ought  to  be,  shall  have  been  put  into  any  such  meal  or 
flour,  or  that  the  purity  of  any  such  meal  or  flour  so  seized  was 
adulterated  by  any  mixture  or  ingredient  put  therein  ;  in  such  case, 
every  such  magistrate  or  justice  is  hereby  required  to  dispose  of 
the  same  as  he  in  his  discretion  shall  think  proper. 

A  baker  who  sells  bread  containing  pernicious  ingredients  and 

unwholesome  materials,  or  even  ahim  in  a  shape  which  renders  it 

noxious,  is  guilty  of  an  indictable  offence ;  altiiough  a  small  quantity 

of  alum  may  be  swallowed  without  injury,  if  taken  in    larger 

quantities,  it  deranges  the  stomach  and  occasions  constipation  of 

tne  bowels.    Its  tendency  is  injurious  to  health,  and  it  is  unflt  for 

the  food  of  man.     Rex  v.  Treo'e^  2  East^s  P,C.  821 .  Rex  v.  Dixon^ 

SM.SfS.  11.    4  Campb.  12.  S.  C. 

Penaltjof  hav-       §  30.  Every  miller,  mealman,  baker,  or  seller  of  bread  as  afore- 

ing  in  pones-      gaid,  in  whose  house,  mill,  shop,  bakehouse,  stall,  boltinghouse, 

»®^^^^"^     pastry,  warehouse,  outhouse,  or  possession,  any  mixture  or  in- 

ingredien)!.        gredient  shall  be  found,  which  shall  be  adjudged  by  any  magistrate 

or  justice  to  have  been  lodged  there  with  an  intent  to  have  adul- 
terated the  purity  of  meal,  flour,  or  bread,  shall  on  convictioD  by 
confession,  or  oath  of  one  witness  before  any  such  magistrate  or 
I^acwding    jug^^e,  forfeit  not  exceeding  10/.  nor  less  than  40«.  unless  the 
than^*^***       party  charged  with  such  offence  shall  make  it  appear  to  the 

satimction  of  such  magistrate  or  justice,  that  such  mixture  or  in- 
gredient was  not  brought  or  lodged  where  the  same  was  seized, 
with  design  to  have  been  put  into  any  meal  or  flour,  or  to  have 
adulterated  the  purity  thereof;  but  that  the  same  was  there  for 
some  other  lawful  purpose.  And  it  shall  be  lawful  for  such 
mag^rate  or  justice,  out  of  the  forfeiture  when  recovered,  to 
cause  the  offender's  name,  place  of  abode,  and  offence  to  be  piA- 
lished  in  some  newspaper,  printed  or  published  in  or  near  the 
county,  city,  or  place  where  such  offimce  shall  have  been 
committed. 
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§  31*  If  any  person  thall  obstruct  or  hinder  such  search,  or  the  si  o.  9«  &  sg^ 
seixare  of  any  bread  or  insredients  as  aforesaid;  he  shall  forfeit  Penalty  of  ob. 
not  exceeding  5/.  nor  less  than  20f.  •tnictingieardi. 

§  32.  No  person  who  shall  foUovir  or  be  concerned  in  the  business  Penon  inter- 
of  a  miller,  mealman,  or  baker,  shall  act  as  a  magistrate  or  justice  ested  not  to  act 
in  the  execution,  of  this  act;  on  pain  of  50/.  to  him  who  shall  M*nMgi»t«te. 
inform  and  sue  for  the  same  in  any  court  of  record  at  Westminster. 

§  33.  If  any  person  who  shall  tbllow  the  trade  of  a  baker,  shall  Journejnien  or 
make  complaint  to  any  magistrate  or  justice,  and  make  appear  to-  servants  offend- 
him  by  the  oath  of  any  credible  witness,  that  any  offence  which  he  ^"&' 
hath  been  charged  with,  and  for  which  he  shall  have  paid  any 
penalty  by  this  act,  shall  have  been  occasioned  by  the  wilful 
neglect  or  default  of  any  journeyman  or  other  servant  employed  by 
him ;  such  magistrate  or  justice  shall  issue  his  warrant  to  bring 
such  journeyman  or  servant  before  himself  or  any  magistrate  or- 
justice  of  the  county,  &c.  where  the  offender  can  be  found  ;  and  on  % 

his  being  thereupon  apprehended  and  brought  before  such  magis* 
trate  or  justice,  the  said  magistrate  or  justice  shall  examine  into 
the  matter  of  such  complaint,  and  on  proof  thereof  upon  oath, 
shall  under  his  hand  adjudge  and  order  what  reasonable  sum  shall 
be  paid  by  such  journeyman  or  servant  to  his  master,  by  way  of 
recompence  for  the  money  he  shall  have  paid  by  reason  of  the 
wilful  neglect  or  default  of  such  journeyman  or  servant.  And  if 
he  shall  neglect  or  refuse,  on  conviction,  to  pay  immediately ;  such, 
magistrate  or  justice  shall  apprehend  and  commit  him  to  the  house 
of  correction,  or  some  other  prison  of  the  place  where  he  shall  be 
apprehended  or  convicted,  to  be  kept  to  hard  labour  not  exceeding 
one  calendar  month,  unless  payment  thereof  shall  be  made  after 
such  commitment,  and  Jbefore  the  expiration  of  the  said  term  of 
one  calendar  month. 

$34.  It  shall  be  lawful  for  one  justice  within  the  several  Manner  of 
counties,  &c.  or  jurisdictions;  to  hear  (A)  and  determine  in  a  sum-  convicting 
mary  way  all  offences  against  this  act ;  and  for  that  purpose  to  offenders, 
summon  (B)  before  him  the  party  accused  ;  and  if  he  shall  not 
appear  or  offer  some  reasonid>le  excuse  for  his  default ;  then  on 
oath  by  one  witness  made  of  the  offence,  such  magistrate  or  justice 
shall  issue  his  warrant  for  apprehending  the  offender  within  his 
jurisdiction:  and  on  appearance  of  the  party  accused,  or  if  he  shall 
not  appear,  on  notice  being  given  to,  or  left  for  him  at  his  usual 
place  of  abode ;  or  if  he  cannot  be  apprehended  on  a  warrant 
granted  against  him  as  aforesaid ;  such  magistrate  or  justice  shall 
proceed  to  inquire  of  the  offence,  and  to  examine  any  witness  or 
witnesses  who  shall  be  offered  on  either  side  upon  oath ;  and  shall 
convict  (C)  or  acquit  the  party  accused :  and  if  the  penalty,  on 
such  conviction,  shall  not  be  paid  within  twenty-four  hours  after 
such  conviction,  such  magistrate,  or  justice,  shall  issue  his  warrant, 
directed  to  any  peace  officer  within  such  jurisdiction  to  make 
distress  (D) ;  and  if  any  offender  shall  convey  away  his  goods  out  of 
the  jurisdiction  of  such  magistrate  or  justice,  or  so  much  thereof, 
that  the  penalty  cannot  be  levied,  then  some  magistrate  or  justice 
within  whose  jurisdiction  the  offender  shall  have  removed  his 
goods,  shall  back  the  said  warrant,  and  thereupon  the  penalty 
shall  be  levied  by  distress,  and  if  within  five  days  the  forfeiture. 
shall  not  be  paid,  the  distress  shall  be  appraised  and  sold,  render- 
ing the  overplus,  after  deducting  the  forteiturei  and  the  costs  and 
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51  G.  s.  c.  29.    charges  of  the  prosecation,  distress  and  sale,  which  charges  shall 

be  ascertained  by  the  magistrate,  or  justice,  before  whom  the 
offender  was  convicted,  or  who  backed  the  warrant,  if  either  of 
them  shall  continue  alive ;  and  if  not,  then  by  some  other  magis- 
trate or  justice  where  the  offender  was  convicted ;  and  for  want  of 
such  distress,  every  such  magistrate  or  justice  within  whose  juris- 
diction  such  offender  shall  reside  or  be,  shall,  on  application  of  the 
prosecutor,  and  proof  made  of  the  conviction  and  non-payment  of 
the  penalty  and  charges,  commit  (E)  such  offender  to  the  common 
gaol  or  house  of  correction  of  the  city,  or  county,  riding,  division, 
or  place  where  the  offender  shall  be  found ;  there  to  remain  for 
one  calendar  month  from  the  time  of  such  commitment,  unless 
payment  shall  be  sooner  made ;  and  all  such  penalties  and  forfeit- 
ures when  recovered  shall  be  paid  to  the  informer*  But  see 
32  Geo.  2.  c.  18.  §  2.  infra. 

§  S5.  And  if  it  shall  be  made  out  on  oath,  to  the  satisfaction  of 
any  magistrate  or  justice,  that  any  one  is  likely  to  give  material 
evidence  on  behalf  of  the  prosecutor  or  of  the  person  accused,  and 
will  not  voluntarily  appear  to  be  examined ;  such  magistrate  or 

J'ustice  shall  issue  his  summons  to  convene  such  witness  before 
lim,  at  such  seasonable  time  as  in  such  summons  shall  be  fixed ; 
and  if  any  persons  so  summoned  shall  neglect  or  refuse  to  appear, 
and  no  lust  excuse  shall  be  offered  for  such  neglect  or  refusal, 
ih&i  (auer  proof  upon  oath  of  such  summons)  such  magistrate  or 
justice  shall  issue  his  warrant  to  bring  such  witness  before  him; 
and  if  on  his  appearance,  or  on  being  brought  before  such  magis- 
trate, or  Justice,  he  shall  refuse  to  be  examined  on  oath,  withoot 
offering  any  just  excuse  for  such  refusal,  such  magistrate,  or  justice, 
may,  by  warrant,  commit  him  to  the  public  prison  of  the  county, 
ridmg,  &c.  in  which  the  person  so  refusing  to  be  examined  shall 
be,  there  to  remain  for  (not  exceeding)  fourteen  days,  nor  less 
than  three,  as  such  magistrate  or  justice  shall  direct. 

§  S6«  And  the  conviction  shall  be  in  the  form  or  to  the  effect 
f(rilowing: 

■■     ■    To  wiUjOE  it  remembered^  that  on  this  ■  dai^  qf 

in  the  ■  ■  year  of  the  reign  of — 

A«  B«  M  convicted  before majesty  s  justices  of  the  peace^Jbr 

the  said  county y  [as  the  case  shall  happen  to  be]  of jot 

■  and  -  do  adjudge  hkn^  her  or  them,  to  pay  andjorfeii 

for  the  same^  the  sum  qf «     Given  under  my  hand  and  seal 

the  day  and  year  qfbresaid4 

[But  by  the  82  Geo.  2.  c.  18.  §  2.  Such  of  the  penalties  by  the 
aforesaid  act,  as  thereby  are  not  particularly  disposed  of,  shall  be 
distributed  as  follows  i  one  moiety  thereof,  where  any  offender 
shall  be  convicted  by  confession,  or  oath  of  one  witness^  to  him 
who  shall  inform  and  prosecute ;  and  the  other  moiety  thereof, 
and  also  all  penalties  and  forfeitures  incurred  on  the  wetghingt 
trying,  or  seizure  of  any  bread  by  any  magistrate  or  justice,  shall 
be  applied  for  the  better  carrying  the  said  act  into  executioii,  as 
such  magistrate  or  justice  shall  think  fit.] 

§  37.  No  certiorari  shall  be  granted  to  remove  any  coavidioB 
or  other  procee^g  had  thereupon. 

$  SS.  If  any  person  convictea  shall  think  himself  aggrieved,  he 
may  appeal  to  the  next  general  or  quarter  sessioasy  and  the 
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eseeati<Ri  ihall  in  mich  case  be  BOfpended ;  such  person  convicted  91  g.  2.  c.  S9. 
entering  into  recognisance  (the  said  recognisance  to  be  taken  by 
the  convicting  justice)  at  the  time  of  the  conviction^  with  two 
iufficient  sureties  in  double  the  sum  which  he  shall  hare  been 
adjudged  to  forfeit,  upon  condition  to  prosecute  such  appeal  with 
eroct,  and  to  be  forthcoming  to  abide  the  judgment  and  determi* 
nation  of  the  justices  at  the  said  next  general  or  quarter  sessions ; 
who  shall  finally  determine  the  matter  of  the  said  appeal,  and 
award  such  costs  as  to  them  shall  appear  just  and  reasonable,  to 
be  paid  by  either  party :  and  if,  upon  the  hearing  of  the  said 
appeal,  the  conviction  shall  be  affirmed,  the  appellant  shall  im- 
mediately pay  down  the  sum  adjudged,  together  with  such  costs 
as  the  justices  in  their  said  sessions  shall  award,  to  be  paid  to  the 
prosecutor  or  informer ;  and  in  default  of  payment  thereof,  any 
two  such  justices,  or  any  one  magistrate  or  justice  having  juris- 
diction in  the  place  to  which  such  appellant  shall  escape,  or  where 
he  shall  reside,  shall,  by  warrant,  commit  him  to  the  common  geuA 
of  the  county,  city,  division,  or  place,  where  he  shall  be  appre* 
hended,  until  he  shall  make  payment  of  such  penalty,  and  of  the 
costs  and  chaiges  which  shall  be  adjudged  on  the  conviction,  to 
the  informer:  but  if  the  appellant  shall  be  discharged,  reasonable 
costs  shall  be  awarded  to  him  against  the  informer,  who  would,  in 
esse  of  sudi  conviction,  have  been  entitled  to  the  penalty ;  and 
which  costs  shall  and  may  be  recovered  by  the  appellant  against 
such  informer,  in  like  numner  as  costs  given  at  the  sessions  are 
recoverable. 

§  89.  Provided,  that  if  the  conviction  shall  be  within  six  dajra 
before  the  sessions,  the  party,  on  entering  into  such  recognisance 
as  aforesaid,  shall  be  at  liberty  to  appeal,  either  to  the  then  next 
or  the  next  following  sessions,  which  shall  be  held  for  any 
such  county,  riding,  ftc  or  place  where  such  conviction  shall 
have  been  made. 

f  40.  Every  action  which  shall  be  brought  against  any  mag^«  Indeinnity  of 
trate,  justice,  or  peace  officer,  for  any  thing  done  under  this  act,  P^nons  proM- 
thall  be  commenced  within  six  months,  and  laid  in  the  proper  ^^^""^ 
connty ;  and  the  act  of  the  24  Geo,  2.  c.  44,  shall  extend  to  such  thU  act«  °*  ^" 
magistrate  or  justice  acting  under  this  act*  And  no  action  shall 
be  commenced  against  such  peace  officer  till  seven  days  after 
notice  in  writing  shall  have  been  given  to  or  left  for  him  at  his 
usual  place  of  aoode  by  the  plaintiff's  attorney ;  which  notice  shall 
contain  the  name  and  place  of  abode  of  the  person  intending  to 
bring  mich  action,  and  also  of  his  attorney,  and  likewise  the  cause 
of  action :  and  such  peace  officer  may,  within  the  said  seven  days, 
tender  satisfaction ;  and  if  the  same  is  not  accepted,  the  defendant 
nuqr  plead  such  tender  in  bar  of  the  action,  together  with  the 
general  issue,  or  any  other  plea,  with  leave  of  the  court :  and  if 
the  jury  shall  find  the  amends  tendered  to  have  been  sufficient,  or 
if  the  phuntiff  shidl  be  nonsuit,  or  discontinue,  or  judgment  be 
given  m  the  defendant  upon  demurrer,  or  if  the  action  be  brought 
after  the  time  limited,  or  not  within  the  proper  county,  the  jury 
diaU  find  for  the  defendant,  and  he  shall  be  entitled  to  his  costs ; 
but  if  the  jury  shall  find,  that  no  such  tender  was  mode,  or  not 
sufficient,  or  mall  find  against  the  defendant  en  any  plea  pleaded, 
they  shaH  give  a  verdict  for  the  plflBotiff,  and  such  damages  as  liiey 
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31  G.  2.  c  29.    ghall  think  proper,  and  the  plaintiff  shall  thereupon  reooTer  his 

costs  against  such  defendant. 

General  issue.        §  4'1.  And  other  persons  sued  for  any  thing  done  under  this 

act,  may  plead  the  general  issue  ;  and  if  they  recover  shall  have 
treble  costs. 

Limitation  of     .    §  4*2.  Provided  always,  that  no  person  shall  be  convicted  for 

prosecution.        any  of  the  aforesaid  offences,  unless  the  prosecution  bo  commenced 

within  three  days  after  the  offence  committed. 

Saving  of  the  §  ^^>  ^^>  ^^*  Provided  also,  that  nothing  herein  shall  extend  to 

right  of  others,    prejudice  any  right  or  custom  of  the  city  of  London;  or  of  the 

lord  of  any  leet ;  or  clerk  of  the  market ;  or  the  dean  of  Westminster^ 
or  high  steward  of  Westminster^  or  his  deputy  ;  or  of  the  universi- 
ties. 
Observations     •   Note^ — The  reason  why  the  indemnifying  statute  of  the  24*  Geo*  2. 

respecting  in-    c,  i*.  is  hereby  particularly  mentioned,    seems  to  be  upon  the 

demnifying        account  of  such  magistrates  or  chief  officers  who  are  empowered 
clause.  .  .  1^.  11         .  .,.*^. 

to  act  m  settmg  the  assize,  and  otherwise  carrymg  this  act  mto 

execution,  that  are  not  justices  of  the  peace;  as  for  instance,  the 
court  of  mayor  and  aldermen,  in  most  of  the  boroughs  and  towns 
corporate,  consisteth  of  persons  some  of  whom  are  not  justices;  and 
in  others,  especially  the  more  ancient,  not  one  of  them  is  a  justice 
of  the  peace  (the  corporation  having  been  established  before  there 
were  any  justices  of  the  peace  in  the  kingdom) :  but  yet  they  are 
enabled  specially  to  proceed  in  this  and  in  many  other  instances  by 
act  of  parliament.  Which  observation  is  applicable  also  to  the 
power  herein  given  to  them,  to  issue  precepts,  to  examine  upon 
oath,  and  the  like ;  which  power  is  implied  in  the  general  office  of 
a  justice  of  the  peace,  but  is  not  applicable  to  those  otliers,  without 
special  words  granting  the  same.  So  also  it  was  necessary  for  the 
act  to  be  particular  with  regard  to  the  indemnification  of  consta* 
bles  and  others  acting  under  such  warrants  :  as  also  of  the  meal- 
weighers,  clerks  of  the  market,  and  others  appointed  to  make 
returns  of  the  price  of  grain,  flour,  and  the  like,  who  are  not  under 
the  general  protection  of  the  law  for  their  proceedings  in  these 
matters,  and  therefore  require  an  express  declaration  in  the  act 
itself  of  their  authority  and  privilege  in  this  respect. 

III.   Where  an  Assize  is  not  set* 

59  G.  z,  C.35.  By  Stat.  59  Geo.  S.  c.  S6.  after  reciting  tlie  3  Geo*  3.  c.  11.  the 
83  Geo.  3.  C.37*  and  the  41  Geo.  3.  c.  12.  relating  to  the  making 
and  selling  of  bread  and  adulteration  of  meal ;  and  that  'Mt  is 
expedient  that  the  said  recited  acts,  and  all  other  acts  which 
relate  to  bread  to  be  sold  out  of  the  city  o£  London^  and  the 
liberties  thereof,  and  beyond  the  weekly  bills  of  mortality  and  ten 
miles  of  the  Royal  Exchangey  where  no  assize  is  set,  should  be 
repealed,  and  that  other  and  more  effectual  provisions  should  be 
established  for  punishing  persons  who  shall  adulterate  meal,  flour, 
or  bread,  or  who  shall  sell  bread  deficient  in  its  due  weight,  and 
for  better  regulating  the  making  and  sale  of  bread  within  the 
Recited  acts  limits  aforesaid ;"  it  is  therefore  enacted,  "  That  the  said  several 
repealed.  recited  acts  of  the  3d,  33d,  and  ^Ist  years  of  the  reign  of  his 

present  majesty,  and  all  and  every  other  act  and  acts  of  parlia- 
ment which  relate  to  the  making  and  selling  of  bread,  where  no 
assize  is  set;  or  the  punishment. of  persons  who  shall  adulterate 
ineal)  flour,  or  brea4>  or  who  sell  bread  deficient  in  its  due  weight, 


§  III.  IBrean^  Sis 

10  far  as  respects  the  breads  meal,  and  flour,  to  be  made  and  sold  59  o.  9.  c.35. 
out  of  the  city  of  London  and  the  liberties  thereof,  and  beyond 
the  weekly  bills  of  mortality  and  ten  miles  of  the  Royal  Exchange^ 
where  no  assize  is  set,  shall  be  and  the  same  are  repealed." 

§  2.  *'  It  shall  be  lawful  for  any  person  or  persons  whomsoever.  Materials  with 
outof  the  city  of  Zoiti/on  and  the  liberties  thereof,  and  beyond  which  bread 
the  weekly  bills  of  mortality,  and  ten  miles  of  the  Royal  Ex-  ^^^^ 
changCf  to  make,  bake,  sell,  and  expose  fOr  sale,  any  bread  made 
of  flour  or  meal,  of  wheat,  barley,  rye,  oats,  buckwheat,  Indian 
com,  peas,  beans,  rice,  and  every  other  kind  of  grain  whatsoever, 
and  potatoes,  or  any  of  them,  and  with  any  common  salt,  pure 
water,  eggs,  milk,  yeast,  barm,  leaven,  and  potatoe  yeast,  and 
mixed  in  such  proportions  as  the  makers  or  sellers  of  bread  shall 
think  fit." 

§  S.  Although  no  assize  of  bread  shall  be  set  in  pursuance  of  No  aarixe  and 
the  act  53  Geo.  3.  c.  116.  '*  no  loaf  or  loaves  of  bread  called  or  priced  bread  to 
deemed  assize  loaf  or  loaves,  in  the  tables  of  the  assize  and  price  ^  "•^^  ai  the 
of  bread  annexed  to  the  said  last-mentioned  act  enacted  and  re-  ^^^  **™*  ?^ 
ferred  to,  and  the  weight  of  which  varies  according  to  the  varia- 
tion  in  the  price  of  grain,  shall  be  made  for  sate,  sold  or  carried  ' 
out  for  sale,  or  be  offered  or  exposed  to  or  for  sale,  or  be  aNowed 
to  be  sold,  where  any  loaf  or  loaves  of  the  bread  called  or  deemed 
priced  loaf  or  loaves,  in  the  tables  of  the  assize  and  price  of  bread, 
in  and  by  the  said  act  of  the  53d  year  of  the  reign  of  his  pre- 
sent majesty,  enacted  and  referred  to,  and  the  price  of  which 
varies  according  to  the  variation  in  the  price  of  grain,  shall  at  the 
same  time  be  made  for  sale,  or  be  allowed  to  be  sold  (that  is  to 
say)  no  assize    loaves  of  the   price  of  3£^.,   and  priced   loaves 
cidled  half-quartem  loaves,  nor  assize  loaves  of  the  price  of  6</., 
and  priced  loaves  called  quartern  loaves,  nor  assize  loaves  of  the 
price  of  12^.,  and  priced  loaves  called  half-peck  loaves,  nor  assize 
loaves  of  the  price  of  ISd,,  and  priced  loaves  called  peck  loaves, 
shall  at  the  same  time  be  made  for  sale,  sold,  or  carried  out  for 
sale,  or  be  offered  or  exposed  to  or  for  sale,  or  allowed  to  be  sold 
by  any  baker  or  other  seller  of  bread,  in  his,  her,  or  their  shop, 
dwelhng-house,  or  premises,  that  unwary  persons  may  not  be  im* 
posed  upon  and  injured  by  buying  assize  loaves  referred  to  in  the 
said  tables,  as  or  for  priced  loaves  so  referred  to  in  the  said  tables, 
or  by  buying  such  priced  loaves  as  or  for  such  assize  loaves ;  and 
every  person  who  shall  offend  therein,  and  be  convicted  of  any  penaitr  upon 
such  offence  in  manner  herein-after  mentioned,  shall  for  every  offendan. 
such  offence  forfeit  and  pay  a  sum  not  exceeding  40s.  nor  less 
than  lOs;  as  the  magistrate  or  magistrates,  justice  or  justices, 
before  whom  any  such  offender  or  offenders  shall  be  convicted, 
shall  from  time  to  time  adjudge  and  determine." 

$  4.  No  person  who  shall  make  bread  for  sale,  out  of  the  city  Baken  not  to 
of  London  and  the  liberties  thereof,  and  beyond,  &c.,  nor  any  use  almn,  ftc. 
joumeynran  or  other  servant  of  any  such  person,  shall  at  any  time  ^^  making  of 
or  times,  in  the  making  of  bread  for  sale,  put  any  alum  or  prepa-  ^^^^  f«»Mla- 
ration,  or  mixture  in  which  alum  shall  be  an  ingredient,  or  any 
other  preparation  or  mixture  in  lieu  of  alum,  into  the  dough  of 
such  bread,  or  in  anywise  use  or  cause  to  be  used  any  alum  or  any 
other  unwholesome  mixture,  ingredient,  or  thing  whatsoever  in 
the  making  of  such  bread,  on  any  account  or  under  any  colour 
or  pretence  whatsoever,  upon  pain  tliat  every  such  person,  whe- 
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terated flour, 
bready  &c.  be 
fiioady  it  may 


Iher  master  or  jouraeyman,  or  other  penoD»  who  shall  knowingly 
offend  in  the  premises,  and  shall  be  convicted  of  any  such  of* 
fence,  either  by  confession,  or  oath  (or  being  of  the  people  called 
Quakers,  affirmation)  of  one  witness,  shall  on  every  such  con- 
viction forfeit  and  pay  any  sum  of  money  not  exceeding  5/.,  or 
in  default  of  payment  thereof,  shall,  by  warrant  under  the  hand 
and  seal  of  the  niagistrate  or  justice,  before  whom  such  offender 
shall  be  convicted,  be  committed  to  the  house  of  correction,  or 
some  prison  of  the  city,  county,  borough,  or  place  where  tlie 
offence  shall  have  been  committed,  or  the  offender  apprehended, 
there  to  remain  for  any  time  not  exceeding  six  calendar  months 
from  the  time  of  such  commitment,  unless  such  penalty  shall  be 
sooner  paid,  as  any  such  magistrate  or  justice  shall  think  fit  to 
order  and  direct ;  and  h  shall  be  lawful  for  the  magistrate  or 
justice  before  whom  any  such  offender  shall  be  convicted,  to  cause 
the  offender's  name,  place  of  abode,  and  offence  to  be  published 
in  some  newspaper  which  shall  be  printed,  published,  or  circulated 
in  or  near  the  county,  division,  riding,  or  district  where  the 
offence  shall  be  committed,  and  to  defray  the  expense  out  of  the 
money  so  forfeited,  if  any  shall  be  paid. 

§  5*  No  person  shall  knowingly  put  into  corn,  meal,  or  floor 
which  shall  be  ground,  dressed,  bolted,  or  manufactured  for  sale 
out  of  the  said  city  of  London  and  the  liberties  thereof,  and  be* 
yond,  &c«  either  at  the  time  of  grinding,  &c.  or  at  any  other  time, 
any  insredient,  mixture,  or  thing  whatsoever,  or  shall  knowingly 
sell,  offer,  or  expose  for  sale  any  meal  or  flour  of  one  sort  of 
grain  as  or  for  the  meal  or  flour  of  any  other  sort  of  grain,  or 
any  thing  as  or  for  or  mixed  with  the  meal  or  flour  of  any  grain, 
which  shall  not  be  the  real  and  genuine  meal  or  flour  of  the 
grain  the  same  shall  import  to  be  and  ought  to  be,  upon  pain  of 
forfeiting,  on  conviction,  for  every  such  o&nce  any  sum  not  ex- 
ceeding 5/.  at  the  discretion  of  the  magistrate  or  justice  before 
whom  convicted. 

§  6.  Every  loaf  of  every  sort  of  bread  made  of  the  meal  or 
flour  of  any  other  grain  than  wheat,  which  shall  be  made  for  sale, 
or  be  sold,  carried  out,  offered,  or  exposed  for  sale,  out  of  the 
city  of  London  and  the  liberties  thereof,  and  beyond,  &c.  aball 
be  marked  with  a  large  Roman  M;  and  every  person  who 
shall  make  for  sale,  sell,  offer,  or  expose  to  or  for  sale,  anj  loaf 
of  any  such  sort  of  bread,  which  shall  not  be  so  marked,  ahall 
for  every  time  he,  she,  or  they  shall  so  offend  in  the  premises, 
and  be  thereof  .convicted  in  manner  herein-after  directed,  forfeit 
and  pay  a  sum  not  exceeding  40«.  for  every  loaf  of  such  bread 
whidi  shall  not  be  so  marked,  as  the  magistrate  or  justice,  be- 
fore whom  convicted,  shall  from  time  to  time  adjudge  and  de- 
termine. 

§  7.  <<  It  shall  be  lawful  for  any  magistrate  or  magistrates, 
justice  or  justices  of  the  peace,  witmn  the  limits  of  their  respec- 
tive jurisdictiona,  and  also  for  any  peace  officer  or  officers  of  any 
parish  or  place  where  any  miller,  mealman,  or  baker,  or  other 
person  who  shall  grind  grain,  or  dress  or  bolt  meal  or  flour,  or 
make  bread  for  reward  or  sale,  out  of  the  city  of  London  and  the 
liberties  thereof,  and  beyond  the  weekly  bills  of  mortidity  and  ten 
miles  of  the  Roytd  Exchange,  authorised  by  warrant  under  the 
hand  and  seal  or  hands  and  seals  c^  any  such  magistrate  or 
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magiatratesy  justice  or  justices,  and  which  warrant  any  such  59G.9.  e.S6. 
magistrate  or  inagistratesi  justice  or  justices  is  and  are  hereby  g^j^ed  and  dh- 
empowered  to  grant,  at  seasonable  times  in  the  day,  to  enter  into  posed  of. 
any  house,  mill,  shop,  stall,  bakehouse,  boltinghouse,  pastry  ware- 
house, outhouse,  or  ground,  of  or  belonging  to  any  miller,  meal* 
man,  or  baker,  or  other  person  who  shall  grind  grain  or  dress 
or  bolt  meal  or  flour,  or  make  bread  for  reward  or  sale  as 
aforesaid,  and  to  take  with  him  or  them,  to  his  or  their  assistance, 
one  or  more  master  miller,  roealman,  or  baker,  millers,  mealmen, 
or  bakers,  and  to  search  or  examine  whether  any  mixture,  ingre- 
daentf  or  thinff,  not  the  genuine  produce  of  the  grain  such  meal 
or  flour  shaif  import  or  ought  to  be,  shall  have  been  mixed  up 
with  or  put  into  any  meal  or  flour  in  the  possession  of  such  miller, 
roealman,  or  baker,  either  in  the  grinding  of  any  grain  at  the 
miily  or  in  the  dressing,  bolting,  or  manufacturing  thereof,  where- 
by  the  purity  of  any  meal  or  flour  is  or  shall  be  in  anywise  adul- 
terated, or  whether  any  alum  or  other  ingredient  shall  have  been 
mixed  up  with  or  put  into  any  dough  or  bread  in  the  possession 
of  any  such  baker  or  other  person,  whereby  any  such  dough  or 
bread  is  or  shall  be  in  anywise  adulterated  ;  and  also  to  search  for 
alum  or  any  other  ingredient  which  may  be  intended  to  be  used 
m  or  for  any  such  adulteration  or  mixture ;  and  if  on  any  such 
search  it  shall  appear  that  any  such  meal,  flour,  dough,  or  bread 
80  found,  shall  nave  been  so  adulterated  by  the  person  in  whose 
possession  it  shall  then  be,  or  any  alum  or  other  ingredient  shall 
be  found,  which  shall  seetn  to  have  been  deposited  there,  in  order 
to  be  used  in  the  adulteration  of  meal,  flour,  or  bread,  then,  and 
in  every  such  case,  it  shall  be  lawful  for  such  magistrate  or 
magistrates,  justice  or  justices  of  the  peace,  or  officer  or  oflicera 
authorised  as  aforesaid  respectively,  within  the  limits  of  their  re- 
spective juriadietions,  to  seize  and  take  any  meal,  flour,  dough,  or 
bread  which  shall  be  found  in  any  such  search,  and  deemed  to 
inve  been  adulterated ;  and  all  alum  and  other  ingredients  and 
mixtures  which  shall  be  found  and  deemed  to  hare  been  used  or 
intended  to  be  used  in  or  for  any  such  adulteration  as  aforesaid, 
and  such  part  thereof  as  shall  be  seized  by  any  peace  cheers, 
authorised  as  aforesaid,  shall,  with  all  convenient  speed  after 
seizure,  be  carried  to  some  magistrate  or  magistrates,  justice  or 
justices  of  the  peace,  within  the  limits  of  whose  jurisdiction  the 
same  shall  have  been  so  seized  ;  and  if  any  magistrate  or  raagis- 
tnites,  justice  or  justices,  who  shall  authorise  any  such  seizure  to 
be  made  in  pursuance  of  this  act,  or  to  whom  any  thing  so  seized 
under  the  authority  of  this  act  shall  be  brought,  shai4  adjadge 
that  any  such  mesil,  flour,  dough,  or  bread  so  seized  has  been 
adulterated  by  any  unwholesome  or  improper  mixture  or  ingre- 
(Keat  put  tberain,  or  shall  mHjudge  that  an?  alum  or  other  ingre- 
dient or  Bahctune,  so  ibond  as  aforesaid,  have  been  deposited  or 
kept  where  so  found,  for  the  purpose  of  adulterating  mei^,  ILtmr^ 
or  bread,  then  and  in  any  such  case  every  magistrate  or  mogkr 
trates,  justice  or  jostioes  of  the  peace,  is  am  srre  hereby  re- 
quired, whliin  the  limits  of  their  respective  jurisdictions,  to  dis- 
pose of  tiie  same  as  he  or  they,  in  k»  or  their  discretioB,  shall 
tVom  time  to  tiose  think  proper/' 

^  §  8.  Every  nailer,  mealRMn,  or  baker,  out  erthe  city  ofLon^  Penalty  en 
(ioih  Ac  &e.  ill  whose  bouse^  mitt,  shop,  stall,  bsdcehousCi  bolt*  Mem  in  when* 
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inghouse,  pOBtr^  warehouse,  outhouse,  ffround  or  possession,  sdy 
alum,  or  other  ingredient  or  mixture  shall  be  found,  which  shall 
be  adjudged  by  any  magistrate  or  justice  to  have  been  deposited 
there,  for  the  purpose  of  being  used  in  adulterating  meal,  flour, 
or  bread,  shall,  on  being  convicted  of  any  such  offence,  either  by 
confession,  or  by  the  oath  or  affirmation  as  aforesaid,  of  one  cre- 
dible witness,  forfeit  on  every  such  conviction,  any  sum  not 
exceeding  5/.,  or  in  default  of  payment  thereof,  shall,  by  warrant 
under  the  hand  and  seal  of  the  magistrate  or  justice,  before  whom 
such  offender  shall  be  convicted,  be  committed  to  the  house  of 
correction,  or  some  other  prison  of  the  city,  county  or  place, 
where  the  offence  shall  have  been  committed,  or  the  offender 
apprehended,  there  to  remain  for  any  time  not  exceeding  six 
calendar  months  from  the  time  of  such  commitment,  unless  such 
penalty  shall  be  sooner  paid,  as  any  such  magistrate  or  justice  shall 
think  nt  and  order,  unless  the  party  charged  with  any  such  offence 
shall  make  it  appear  to  the  satisfaction  of  the  magistrate  or 
justice,  that  such  alum  or  other  ingredient  or  mixture  was  not 
nor  were  brought  or  lodged,  where  found  or  seized,  with  any  de- 
sign or  intent  ho  have  been  put  into  any  meal,  flour,  or  bread,  nr 
to  have  adulterated  tlierewith  the  purity  of  any  meal,  flour,  or 
bread,  but  that  the  same  was,  where  so  found  or  seized,  for  some 
other  lawful  purpose;  and  it  shall  be  lawful  for  tlie  magis- 
trate or  justice  to  cause  the  offender's  name,  place  of  abode,  and 
offence  to  be  published  in  some  newspaper  which  shall  be  printed, 
published,  or  circulated  in  or  near  the  cdunty,  &c,  &c.  where  the 
said  offence  shall  be  committed,  and  to  defray  the  expense  as 
directed  by  §  4'. 

§  9.  If  any  person  shall  wilfully  obstruct  or  hinder  any  such 
search,  or  the  seizure  of  any  meal,  flour,  dough,  or  bread,  or  of 
any  alum  or  other  ingredient  or  mixture  found  on  such  search, 
and  deemed  to  have  been  lodged  with  an  intent  to  adulterate  the 
purity  or  wholesomeness  of  any  meal,  flour,  dough,  or  bread,  or 
shall  wilfully  oppose  or  resist  any  such  search  being  made,  or  the 
carrying  away  any  such  alum  or  other  ingredient  or  mixture  as 
aforesaid,  or  any  meal,  flour,  dough,  or  bread  which  shall  be 
seized  as  being  adulterated,  or  as  not  being  made  pursuant  to  this 
act,  he,  she,  or  they  so  doing  or  offending  in  any  of  the  cases  last 
aforesaid,  shall  for  every  sudh  offence,  on  being  convicted  thereof, 
forfeit  and  pay  such  sum,  not  exceeding  40«.,  nor  less  than  20#., 
at  the  discretion  of  the  magistrate  or  justice  before  whom  such 
offender  shall  be  convicted. 

$  10.  Where  no  assize  is  set,  the  several  loaves  herafter  men- 
tioned of  every  sort  of  bread  which  shall  be  made  for  sale  out  of 
the  city  of  London  and  the  liberties  thereof,  and  beyond,  &:c.  &c. 
<'  shall  always  weigh  in  avoirdupois  weight  as  follows,  (that  is  to 
say)  every  peck  loaf  shall  weigh  171b.  6oz.,  every  half  peck  loaf 
81b.  lloz.,  every  quarter  of  a  peck  loaf  4lb.  5ioz«,  every  half- 
quarter  of  a  peck  loaf  21b.  2|oz. ;  and  every  baker  ana  seller 
of  bread  shall  cause  to  be  fixed  in  some  convenient  part  of  his  or 
her  shop  a  beam  and  scales  with  proper  weights,  in  order  that 
every  person  or  persons  who  may  purchase  any  bread  of  any  such 
baker  or  seller  of  bread,  may,  if  he,  she,  or  they  shall  think 
proper,  require  the  same  to  be  weighed  in  his,  her,  or  their  own 
presence  i  and  if  any  baker  or  seller  of  bread  out  of  the  city 
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neglect  to  fix  such  beam  and  scales  in  some  convenient  part  of  Penalty  for 
his  or  her  shop,  or  to  provide  and  keep  for  use  proper  weights,  neglect, 
or  whose  weights  shall  be  deficient  in  their  due  weight,  or  who 
shall  refuse  to  weigh  any  bread  purchased  in  his  or  ner  shop  in 
the  presence  of  the  party  or  parties  requiring  the  same,  he,  she» 
or  they  shall  for  every  such  offence  forfeit  and  pay  a  sum  not 
exceeding  40#.,"  as  the  magistrate  or  justice  before  whom  such 
offender  shall  be  convicted,  shall  order  and  direct. 

$  11.  Every  baker  or  seller  of  bread  out  of  the  city  of  London  Penalty  on 
and  the  liberties  thereof,  and  beyond,  &c.  &c.  who  shall  sell  and  ■*"''*  weight, 
deliver  any  peck,  half  peck,  ouarter  of  a  peck,  or  half  quarter  of 
a  peck  \Qa£  or  loaves  of  bread,  which,  on  an  average  of  the  whole 
weight  of  bread  sold  at  one  and  the  same  time  to  any  customer, 
shall  be  deficient  in  its  due  weight  according  to  the  weight  of 
the  several  loaves  as  are  herein-before  directed  respectively  to 
weigh,  shall  for  every  such  offence  forfeit  and  pay  a  sum  not  ex- 
ceeding OS.  for  every  ounce  deficient  in  weight,  and  so  in  pro* 
portion  for  any  quantity  less  than  one  ounce,  as  the  justice  before 
whom  such  ofiender  shall  be  convicted  shall  think  fit  to  order  and 
direct :  Provided  always,  that  no  baker  or  seller  of  bread  shall 
be  liable  for  any  deficiency  in  the  weight  of  any  bread,  unless 
the  same  shall  be  weighed  in  the  presence  of  the  magistrate  or 
justice  before  whom  such  offender  shall  be  summoned,  and  of  the 
offender,  in  case  he  or  she  shall  appear  before  the  magistrate  or 
justice,  in  pursuance  of  a  summons,  and  the  deficiency  of  weight 
thereof  ascertained,  within  24  hours  next  following  the  time  of 
the  same  having  been  baked ;  and  unless  evidence  be  given  be- 
fore such  magistrate  or  justice  to  his  satisfaction,  by  one  disin- 
terested witness,  that  the  said  bread  was  in  precisely  the  same 
state  when  produced  to  be  weighed  before  such  magistrate  or 
justice,  as  when  the  same  was  taken  from  such  baker  or  seller  of 
bread,  reasonable  and  due  allowance  being  made  for  such  bread 
having  naturally  become  dryer  during  the  time  intervening  be- 
tween the  selling  and  finally  weighing  the  same  before  such 
magistrate  or  justice ;  and  that  nothing  in  this  act  contained  shall 
be  construed  to  extend  or  to  include  such  bread  as  is  usually 
made  and  sold  under  the  denomination  of  French  or  fancy  bread,  French  brand 
or  rolls,  or  cakes.  no*  within  this 

§  12.  No  master,  mistress,  journeyman,  or  other  person  respec-  ^L- 
tively,  exercising  or  employed  in  the  trade  or  calling  of  a  baker  Sundays?'^ 
out  of  the  city  of  London  and  the  liberties  thereof,  and  beyond, 
&c.  &c.  shall^  on  the  Lord's  Day,  commonly  called  Sunday y  t>r 
anv  part  thereof,  make  or  bake  any  household  or  other  bread, 
rofis  or  cakes  of  any  sort  or  kind,  or  shall  on  any  part  of  the  said 
day  sell  or  expose  to  sale,  or  permit  or  suffer  to  be  sold  or  ex- 
posed to  sale,  any  bread,  rolls,  or  cakes  of  any  sort  or  kind,  ex- 
cept to  travellers,  or  in  cases  of  urgent  necessity ;  or  bake  or  de- 
liver, or  permit  or  suffer  to  be  baked  or  delivered,  any  meat,  pud- 
^g»  l^ie,  tart,  or  victuals,  at  any  time  after  half-past  one  of  the 
clock  m  the  afternoon  of  that  day,  or  in  any  other  manner  exer- 
cise the  trade  or  calling  of  a  baker,  or  be 'engaged  or  employed 
in  the  business  or  occupation  thereof;  except  as  aforesaid,  and  Exception  ibr 
ftlsosave  and  except  so  far  as  may  be  necessary  in  setting  and  Mtdogandni- 
snpcriatendiqg  tbesponge  to  prepare  the  bread  or  dough  for  the  E^I^^T^^ 


350 


59  G.  3.  c.  59. 


TBreaD. 
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Recorery  and 
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thereof. 


No  miller, 
mealmaiii  or 
baker,  may' act 
as  a  justice 
of  the  peace  in 
the  execution  of 
this  act,  on 
penalty  of  50l. 

All  offences 
against  this  act 
may  be  heard  in 
a  summary  way 
by  magistrates 
within  their  re- 
spective juris- 
dUctkNM. 


following  day's   baking;   and    no   meat,  padding,  |Me,  tart,  or 
victuals  shall  be  brought  to  or  taken  from  any  bakehouse  during 
the  time  of  divine  service  in  tlie  church,  parish,  hamlet,  or  place 
where  the  same  is  situate,  nor  within  one  quarter  of  an  hour  of 
the  time  of  commencement  thereof;  and  every  person  offending 
against  the  foregoing  regulations,  or  any  one  or  more  of  thera, 
and  being  thereof  convicted  before  any  magistrate  or  justice  of 
the  city,  county,  or  place  where  the  offence  shall  be  committed, 
within  two  days  from  the  conunission  thereof,  either  upon  the  view 
of  such  magistrate  or  justice,  or  on  confession,  or  proof  by  one  or 
more  witness  upon  oaUi  or  affirmation  as  aforesaid,  shall  K>r  every 
such  offence  forfeit  and  pay,  and  undergo  the  forfeiture,  penalty, 
and  punishment  herein-after  mentioned;  (that  is  to  say,)  for  the 
first  offence  the  penalty  of  55.,  for  the  second  offence  the  penalty 
of  lOf.,  and  for  every  third  and  subsequent  offence  respectively, 
the  penalty  of  20^. ;  and  shall  moreover  on  every  such  conviction 
pay  the  costs  and  expenses  of  the  prosecution,  to  be  settled  by 
the  magistrate  or  justice  convicting;  and  the  amount  thereof, 
t<^ther  with  such  part  of  the  penalty  as  such  magistrate  or 
justice  shall  think  proper,  to  the  prosecutor  or  prosecutors  for  loss 
of  time  in  instituting  and  following  up  the  prosecution,  at  a  rate 
not  exceeding  Ss,  per  diemy  and  be  paid  to  the  prosecutor  or 
prosecutors  for  his  and  their  own  use  and  benefit ;  and  the  re- 
sidue of  such  penalty  to  be  paid  to  such  magistrate  or  justice, 
and  within  seven  days  after  his  receipt  thereof,  to  be  transmitted 
by  him  to  the  churchwardens  or  overseers  of  the  parish  or  pariidbes 
where  the  offence  shall  be  committed/  to  be  applied  for  the  be* 
nefit  of  the  poor  thereof;  and  in  case  the  whole  amount  of  the 
penalty  and  of  the  costs  and  expenses  as  aforesaid,  be  not  paid 
within  three  days  after  the  conviction  of  the  offender  or  offenders, 
such  magistrate  or  justice  shall  and  may,  by  warrant  under  his 
hand  and  seal,  direct  the  same  to  be  levied  and  raised  by  distress 
and  sale  of  the  goods  and  chattels  of  the  offender  or  offenders ; 
or  in  default  or  insufficiency  of  such  distress,  conunit  the  o^ 
fender  or  offenders  to  the  house  oi  correction,  on  a  first  offence  for 
any  time  not  exceeding  fourteen  days,  and  on  the  second  or  any 
subsequent  offence,  for  any  time  not  exceeding  twenty-one  days, 
unless  the  whole  of  the  penalty,  costs,  and  expenses  be  sooner 
paid. 

$  IS.  No  person  who  sliall  follow  or  be  concerned  in  the  busi- 
ness of  a  miller,  mealman,  or  baker,  shall  be  capable  of  acting  or 
shall  be  allowed  to  act  as  a  magistrate  or  justice  of  the  peace 
under  this  act,  or  in  putting  in  execution  any  of  the  powers  in  or 
by  this  act  e^ranted,  on  pain  of  forfeiting  tne  sum  of  502.  to  any 
person  who  shall  sue  for  the  same,  in  any  of  his  majesty's  eoorts  <n 
record  at  Westminster, 

§  14*  And  for  the  better  and  more  easy  recovery  of  the  several 
penalties  and  forfeitures  to  be  incurred  under  this  act,  and  the 

Eowers  herein  contained;  it  is>  farther  enacted,  tliat  it  shaU  be 
iwfnl  for  the  mayor,  or  any  alderman  of  any  city,  and  to  and  ibr 
any  other  of  his  majesty's  justices  of  the  peace  or  any  of  them, 
within  ^ehr  respective  counties,  divisians,  cities,  towns  corporate, 
liberties  or  jinris&tion  beyond  the  city  i^  London  and  tiie  luratties 
thereof,  jand  bey osid.  Sec*  to  hear  and  determine  in  a  sonnnary  wsy, 
all  offisoces  cenmiilted  i^unst  the  Ime  intent  and  meaning  of  ims 
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acty  and  for  that  purpose  to  summon  before  them  or  any  of  them,  59  q,s,  c.  56. 
within  their  respective  juriscHctions,  any  party  or  parties  accused 
of  being  an  offender  or  offenders  against  the  true  intent  and  roean« 
ing  of  this  act ;  and  in  case  the  party  accused  shall  not  appear  on 
such  summons,  or  offer  some  reasonable  excuse  for  his  default) 
then  upon  oath  or  affirmation  as  aforesaid,  by  any  credible  witness^ 
of  any  offisnce  committed  contrary  to  the  true  intent  and  meiming 
•f  this  act,  any  such  magistrate  or  justice  shall  issue  his  warrant 
for  apprehending  the  offender  or  offenders  within  the  jurisdiction 
of  any  such  magistrate  or  justice ;  and  upon  the  appearance  of  the 
party  or  parties  accused,  or  in  case  he,  she,  or  they,  shall  not 
appear  on  notice  being  given  to  or  left  for  him,  her,  or  them,  at  his, 
her,  or  their  usual  place  of  abode,  or  if  he,  she,  or  they  cannot  be 
apprehended  on  a  warrant  granted  against* him,  her,  or  them,  as  is 
herein-before  directed,  then  and  in  every  such  case  any  such 
magistrate  or  justice  is  and  are  hereby  authorised  and  required  to 
proceed  to  make  inquiry  touching  the  matters  complained  of, 
and  to  examine  any  witness  who  shall  be  offered  on  either  side,  on 
oath  or  affirmation  as  aforesaid,  and  which  oath  and  affirmation 
every  such  magistrate  and  justice  is  and  are  hereby  authorisedf 
empowered,  and  required  to  administer,  and  after  hearing  the 
parties  who  shall  appear,  and  the  witnesses  who  shall  be  offered  on 
either  side,  such  magistrate  or  Justice  shall  convict  or  acquit  the 
party  or  parties  accused ;  and  if  the  penalty  or  money  forfeited  on  p^^^^  „^ 
any  such  conviction,  shall  not  be  paid  withm  the  space  ci  twenty-  \^  levied  1^^ 
four  hours  after  any  such  conviction,  every  sucn  magistrate  or  distrew  and 
justice  shall  thereupon  issue  a  warrant  under  his  hand  and  seal,  wle» 
directed  to  any  peace  officer  or  officers  within  their  respectiTO 
jurisdictions,  and  thereby  require  him  or  them  to  make  distress 
of  the  goods  or  chatteb  of  the  offender  or  offenders  within  such 
their  respective  jurisdictions,  to  satisfy  such  penalty  or  money 
forfeited,  and  the  costs  of  tlie  prosecution  and  distress ;  and  if  any 
offender  should  convey  away  his  goods  out  of  the  jurisdiction  ai 
any  such  magistrate  or  justice  before  whom  he  or  she  was  con- 
victed, or  so  much  thereof  that  the  penalty  or  money  forfeited 
cannot  be  levied,  then  some  magistrate  or  justice  within  whose 
jurisdiction  the  offender  shall  have  removed  his  goods,  shall  back 
the  warrant  granted  by  any  such  magistrate  or  justice  as  aforesaid, 
and  thereupon  the  penUty  forfeited  shall  be  levied  on  the  offender** 
goods  and  chattels  by  distress  and. sale;  and  if  within  five  days 
from  the  distress  beinff  taken,  the  penalty  or  money  forfeited  and 
costs  shall  not  be  paid,  the  goods  seized  shall  be  appraised  and 
sold,  rendering  the  overplus,  if  any,  after  deducting  the  penalty 
or  forfeitures,  and  the  costs  and  charges  of  the  prosecution, 
distress,  and  sale,  to  the  owner  or  owners  thereof,  which  charges 
shall  be  ascertained  by  the  magistrate  or  justice,  before  whom  any 
such  offender  or  offenders  shall  have  been  so  convicted,  or  by  the 
magistrate  or  justice  who  backed  the  warrant,  if  then  alive,  and  if 
not,  by  some  other  magistrate  or  justice  of  the  city,  county, 
division,  or  place  in  which  the  offender  shall  have  been  convicted, 
on  application  fior  that  purpose  to  be  made  to  any  such  magistrate 
or  justice ;  and  for  want  of  such  distress,  then  every  such  magis-^ 
trate  or  justice  widun  whose  respective  jurisdiction  any  such 
offender  or  offenders  shall  reside  or  be,  shall,  on  the  application  of 
any  prosecutor  or  prosecutorsi  and  proof  on  oath  or  affirmation  as 
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59  G.  J.  C.S6.   aforesaid,  made  of  the  conviction  and  non-pa3mient  of  the  penalty 

and  charges,  by  warrant  under  his  hand  and  seal  commit  every 
such  offender  or  offenders  to  the  common  gaol  or  house  of  cor- 
rection of  the  city,  county,  division,  or  place,  where  such  offender 
or  offenders  shall  be  found,  there  to  remain  for  the  space  of  one 
calendar  month  from  the  time  of  such  commitment,  unless  after 
such  commitment  payment  shall  be  made  of  the  said  penalty  or 
forfeiture,  and  costs  and  charges,  before  the  expiration  of  the  said 
one  calendar  month ;  and  all  such  penalties  and  forfeitures  when 
recovered,  shall  be  paid,  one  half  to  the  informer,  and  the  other 
half  shall  be  paid  to  the  magistrate  or  justice,  and  within  seven 
days   after    his    or    their  receipt    thereof,    be  transmitted   by 
him  or  them  to  the  churchwardens  or  overseers  of  the  parish  or 
parishes  where  the  offence  shall  be  commited,  to  be  applied  for 
the  benefit  of  the  poor  thereof. 
Power  to  sum-        §15.  If  it  shall  be  made  out  by  the  oath  (or  affirmation  as  afore- 
mon  and  compel  said)  of  any  credible  person  to  the  satisfaction  of  any  magistrate  or 
the  attendance    juBtice,  that  any  person  within  his  jurisdiction  is  likely  to  give  or 
of  mmesses.       ^g^^  material  evidence  on  behalf  of  the  prosecutor  of  any  offender 

against  this  act,  or  on  behalf  of  the  person  accused,  and  will  not 

voluntarily  appear  before  such  magistrate  or  justice,  to  be  examined 

and  give  evidence  upon  oath  or  amrmation  as  aforesaid  concerning 

the  premises,  every  such  magistrate  or  justice  is  and  are  hereby 

authorised  and  required  to  issue  his  summons  to  convene  every 

such  witness  and  witnesses  before  him,  at  such  seasonable  time  or 

times  as  in  such  summons  shall  be  fixed ;  and  if  any  person  so 

summoned  shall  neglect  or  refuse  to  appear,  after  having  been 

paid  or  tendered  a  reasonable  sum  for  his,  her,  or  their  costs, 

charges,  and  expenses,  at  the  time  by  such  summons  appointed, 

and  no  just  excuse  shall  be  offered  for  such  neglect  or  refusal, 

then  afler  proof  upon  oath  or  affirmation  as  aforesaid,  of  such 

summons  having  been  duly  served  upon  the  party  or  parties  so 

summoned,  every  such  magistrate  and  justice  is  hereby  authorised 

and  required  to  issue  his  warrant  to  bring  every  such  person  before 

him  :  and  on  the  appearance  of  any  such  person  every  such  magis* 

trate  or  justice  is  hereby  authorised  and  empowered  to  examine 

Pbr»    reftn-    **P^^  ^^^  i^^  affirmation)  every  such  witness ;  and  if  any  such 

infrmii^becom-  person  on  appearance,  shall  refuse  to  be  examined  upon  oath,  (or 

mitted  for  any    affirmation,)  concerning  the  premises,  without  offering  any  just 

time  Dot  ex-       excuse  for  such  refusal,  any  such  magistrate  or  justice  may,  by 

ceeding]4day8.  warrant  under  his  hand  and  seal,  or  their  hands  and  seals,  commit 

any  person  so  refusing  to  be  examined  to  the  public  prison  of  the 

city,  county,  &c.  in  which  the  person  so  refusing  to  be  examined 

shall  be,  there  to  remain  for  any  time  not  exceeding  fourteen  days, 

as  any  such  magistrate  or  justice  shall  direct. 

PttBonsfbr-  §16.  If  any  person  shall  take  any  oath,  (or  affirmation,)  by  this 

sirearing  them-  act  directed,  shall  wilfully  forswear  or  shall  falsely  affirm  himself 

eelTct  guilty  of  qj.  herself,  every  such  person  shall  be  liable  to  be  prosecuted  for 

^^"'^^''y'  perjury  by  indictment  or  information,  according  to  due  course  of 

law;  and  if  convicted  shall  be  subject  to  the  like  pains  and 
penalties  which  persons  convicted  of  wilful  and  corrupt  perjury  are 
subject  to. 

§  17.  Every  conviction  to  be  drawn  up  in  the  form  or  to  the 
effect  following,  that  is  to  say, 

12 
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"   \  fi^  ft  remembered f  that  en  M«>        ■  ■    rf«y  of  S9'0^  X  cse. 

to  wit.  J         in  the  — — *yf«r  of  the  reign  of  his  present  nuefeetyf  Form  of  am- 
A.B.  M  convicted  before  •   majestjfs  justices  of  the  peace  ▼«*»■• 

Jbr  the  mid  county  of ,  or,  Jbr  ine division  of  the 

said  ootmty  of ,  or,  Jbr  the  cif y,  libertt/t  or  totvn,  fas  die 

ca«c  Hwy  be  J  Jbr and  do  adjudge  him,  her,  or  them  [m  the 

case  may  be]  to  Jbrfeit  and  pay  for  the  same  the  sum  of  ■■» 

Given  under  ■  hand  ana  seed  the  day  and  year  aforesaid. 

$18*  lind  no  c<^UMiffri,  letters  of  advocation  or  of  suspension,   ConricUonnot 
^11  be  granted  to  remove  any  conviction  or  other  proceedings  removcable* 
on  ^18  act. 

$  19.  Any  person  aggrieved  by  the  judgment  of  the  magistrate  AppoiL 
«r  justice  before  whom  he,  she,  or  they  sliall  have  been  convicted, 
mif  appeal  to  the  justices  at  the  next  general  or  general  quarter 
sessions  of  the  peace,  which  ^all  be  held  for  the  cky,  county,  &c« 
«r  place  where  such  judgment  shall  have  been  given,  and  the 
execution  of  such  judgment  shall  in  such  case  be  suspended,  the 
person  so  convicted  entering  into  a  recognisance  at  the  time  of 
such  oowviction,  or  within  twenty-four  hours  after  the  same  shall 
be  made,  with  two  sufficient  sureties,  in  double  the  sum  which 
flKh  person  shall  have  been  adjudged  to  forfeit,  upon  condition  to 
prosecute  such  appeal  with  effect,  and  to  be  forthcoming  to  abide 
the  judgment  and  determination  of  the  justices  at  their  said  next 
||!*eaeral  or  general  quarter  sessions;  which  recogntfiance  the 
magistrate  or  justice,  before  whom  snch  conviction  shall  be  made, 
is  and  are  iiereby  empowered  and  required  to  take ;  and  the 
juftices  in  die  said  seneral  or  general  quarter  sessions  arc  hereby 
authorised  and  required  to  hear  and  finally  determine  the  matter 
of  every  such  appeal,  and  to  award  such  costs  as  to  them  shall  Cobh. 
appear  just  and  reasonable  to  be  paid  by  either  party ;  and  if  upon 
hearing  the  said  appeal,  the  judgment  of  the  magistrale  or  justice 
fhall  W  confirmed,  such  appelknt  shaQ  within  twenty-four  hours 
afterwards,  pay  the  aum  ne,  she,  or  they  shall  have  be^fi  adjudged 
to  have  forfeiled,  toeetlier  with  such  costs  as  the  sessions  shaill 
4nt^ard  te  be  paid  to  the  prosecutor  or  informer ;  and  in  default  any 
two  jostioes,  or  any  one  magistrate  or  justice  «f  the  peace,  having 
jurisdiction  in  the  place  into  which  any  such  appellant  shaO 
escape,  or  where  he  shaN  redde,  shall  and  may  by  warrant,  &c. 
t»MDBiit  every  auch  appellant  to  the  common  gaol  of  the  citf  ^  Commitaienc, ' 
coanty,  Ac  wtieve  he  ahall  be  apprehended,  until  he  shall  pay 
«idi  penal^  and  costs;  but  if  the  impellant  or  appellants  in  any 
<uch  appeal  shall  make  good  his,  her,  or  their  appeal,  and  be 
dischar»9d  of  the  said  conviction,  reasonable  costs  shall  be 
awarded  to  the  mpellant  ix  appellants  against  such  informer  or 
nfonners,  who  woiud  (in  case  of  such  conviction)  have  been  entitled 
ta  a  moiety  tif  the  penalty  to  have  been  recovered  as  aforesaid, 
fffid  which  costs  maU  and  may  be  recovered  by  the  appellant  or 
appellants  against  any  smh  informer  or  informers,  in  like  manner 
as  costs  given  at  any  general  or  general  quarter  aesaions  are 
feeoyeime;  proivided  always,  that  no.  person  shall  be  detained 
in  prison  for  any  such  offence  for  a  greats  length  «f  time  than  six 
calendar  months. 

$  20.  If  any  auch  conviction  shall  be  made  within  six  days  If  oonvlcdon 
before  any  general  or  general  quarter  sessions  of  the  peace  shall  happen  to  Im 
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within  six  days 
oFtheseasiont, 
appeal  may  then 
be  made  to  tlie 
sesiions  follow 
ing.     - 

Limitation  of 
actions  against 
justices  or  peace 
dffioen. 


Certain  prori- 
sionsof  24G.  2. 
c.  44.  extend- 
ed to  magis- 
trates acting 
under  the  au 
4horiry  of  this 
act. 

)<}otices. 


'Bceao. 


SiH. 


Limitation  of 
other  actions. 
Treble  costs. 

Persons  con- 
victed under 
tills  act  not 
liable  to  other 
prosecution. 


Application  of 

pennliies. 


fiaving  the 
rights  of  the 
Univeraitias, 

Piiblic  act. 


be  held  for  the  city,  county,  &c.  where  such  conviction  shall  have 
been  made,  then  the  party  aggrieved  by  any  such  convictioD, 
may,  on  entering  into  recognisance  in  manner  before  directed, 
appeal  either  to  the  then  next  or  next  following  general  or  general 
quarter  sessions  of  the  peace  which  shall  be  held  for  any  such 
county,  division,  city,  &c*  where  any  such  conviction  shall  have 
been  made. 

^21.  Every  action  or  suit  which  shall  be  brought  or  com- 
menced against  any  magistrate  or  justice,  or  any  peace  officer, 
for  any  matter  or  thing  done  or  committed  by  virtue  of  this  act, 
shall  be  commenced  within  six  calendar  months  after  the  fact 
committed,  and  shall  be  laid  or  brought  in  the  city,  county,  or 
place  where  the  matter  in  dispute  shall  arise,  and  not  elsewhere ; 
and  the  statute  24  Geo.  3.  c,  44.  shall  extend  to  the  magistrate  and 
justice,  acting  under  the  authority  of  this  act ;  and  no  action  or 
suit  shall  be  commenced  against,  a  or  any  writ  issued  out,  or  copjr 
served  upon  any  peace  officer  for  any  thing  done  in  the  execution 
of  this  act,  until  seven  days  after  notice  in  writing  shall  have  been 
;  given  to  or  left  for  him  or  them,  at  his  or  their  usual  place  of 
<abode ;  and  any  peace  officer  shall  be  at  liberty  at  any  time  within 
•seven  days  after  any  such  notice  given  to  or  left  for  him,  to  tender 
^amends  for  the  injury  complained  of 9  to  the  party  complaining; 
and  if  the  same  is  not  accepted  of,  and  the  jury  shall  find  the 
amends  tendered  to  have  been  sufficient,  they  shall  find  a  verdict 
for  the  defendant.  If  the  jury  shall  find  a  verdict  for  the  defen- 
dant, he  shall  be  entitled  to  his  costs ;  but  if  the  jury  shall  find 
that  no  such  tender  was  made,  or  that  tlie  amends  tendered  were 
not  sufficient,  .they  shall  then  give  a  verdict  for  the  plaintiff*  and 
such  damages  as  uiey  shall  think  proper,  with  coJits. 

§  22.  The  defendant  in  every  such  action  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence ;  and  if 
he  recovers  he  shall  have  treble  costs. 

§  23.  No  person  shall  be  convicted  of  any  offence  under  this 
act,  unless  the  information  shall  be  exhibited  widiin  fourteen  days 
after  the  offence  committed  (except  in  cases  of  perjury) ;  and 
no  person  who  shall  be  prosecuted  to  conviction  for  any  offipnce 
against  this  act,  shall  be  liable  to  be  prosecuted  for  the  sane 
offence  under  any  other  law. 

§  24.  All  pentuties  and  forfeitures,  the  application  of  which  is 
not  Herein-before  directed,  shall  be  disposed  of  in  manner  follow- 
ing ;  one  moiety  thereof,  where  any  offender  shall  be  convicted  by 
confession,  or  by  the  oath,  or  affirmation,  of  a  witness  or  witnesses, 
shall  be  paid  to  the  person  or  persons  who  shall  inform  against 
and  prosecute  to  conviction ;  and  the  other  moiety,  or  if  there 
be  no  such  person  informing,  then  the  whole  thereof,  shall  be 
paid  to  the  churchwai^ens  and  overseers  of  the  poor  of  the 
parish,  or  parishes,  for  the  use  of  the  poor  of  the  parish  wherein 
fuch  ofience  shall  be  committed,  in  such  manner  as  the  said 
churchwardens  and  overseers  of  the  poor  shall  in  his  or  their 
discretion  think  fit* 

By  §  25.  the  ancient  rights  or  customs  of  the  two  univenities  of 
Oxford  or  Camhridge  are  saved. 

$  27.  This  act  deemed  a  public  act.        « 
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IV.  Of  Standard  Wkeaten  Bread. 

By  the  13  Geo.  S.  c.  62.  $  1.  reciting   that  whereas  by  the  l3G.5.cW, 
SI  Geo.  2.  c.  29.  and  3  Geo.  $.  c.  1 1 .  only  two  sorts  of  bread  made  of  Concerning 
wheat  are  allowed  to  be  made  far  sate,  that  is  to  say,  wheaten  and  »t«><J«^  ^^ 
household ;  and  whereas  according  to  the  ancient  order  and  custom  wberten  brMd. 
of  the  realm  there  hath  been  from  time  immemorial  a  standard 
WHBAT«N  BBRAD,  being  the  whole  produce  of  the  wheat  whereof 
•it  was  made :  it  is  therefore  enacted^  that  from  henceforth  a  bread 
made  of  the  flour  of  wheat,  which  flouri  without  any  mixture  or 
division,  shall  be  the  whole  produce  of  the  grain,  the  bran  or  hull 
thereof  only  excepted,  and  which  shall  weigh  three-fourth  parts  of 
the  weieht  of  the  wheat  whereof  it  shall  be  made,  may  be  made 
and  aold,  and  shall  be  called  and  understood  to  be  a  standard 
toheaten  bread. 

And  by  f  2.  the  maker  shall  mark  every  loaf  thereof  with  the  Weight; 
capital  letters  S.W.,  and  the  same  shall  be  made  and  sold, 
although  no  assize  be  set,  of  the  weight  and  in  the  proportions 
fdlowing:  viz.. That   every  standard  wheaten   peck   loaf  shall 
weigh  171b. 6oz.  avoirdupois;  every  half-peck  loar  81b.  lloz.  ;and 
every  quartern  loaf  41b.  5^z. :  and  every  peck  loaf,  half-peck  loaf, 
and  quartern  loaf  ahall  always  be  sold  as  to  price  in  proportion  to 
each  other  respectively :  and  that  where .  wheaten  and  nousehold 
bread,  made  as  the  law  now  directs,  shall  be  sold  at  the  same  time, 
together  with  this  standard  wheaten -bread,  they  be  sold  in  reject 
ofand  in  proportion  to  each  other  as  felloweth :  namely,  that  the  IVoportion  of 
same  weight  of  wheaten  bread,  which  costs  Sd.  the  same  weight  tlMdilTcrent 
of  this  standard  wheaten  bread  shall  cost  7d.  and  the  same  weight  ^<lsof  b*|^» 
of  household  bread  shall  cost  6^.  or  seven   standard  wheaten  •■••^•'S  *• 
assized  loaves  shall  weigh  eoual  to  eight  wheaten  assized  loaves, 
or  to  six  household  assized  loaves  of  the  same*  price,  as  near  as 
may  be. 

§  3.  Provided,  that  the  said  standard  wheaten  bread  shall  not 
be  made  into  or  exposed  to  sale  as  prize  loaves,  at  one  and  the 
same  time,  together  with  assized  loaves  of  the  same  standard 
wheaten  bread. 

And  the  magistrates  may,  whenever  they  think  proper,  fix  the 
assize  of  this  standard  wheaten  bread,  according  to  the  following 
tables:  — • 
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Siv. 
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TABLE  L 

Or  the  AssizK  Table  of  Standard  Whsatbn  Bread* 

Nate.  *-*  This  table  is  fhtmed  "for  t)reiid  to  be  iMide  ^f  tlie  ^o^ 
'produce  of  the  ivfieat,  ^except  the  bran  m  tiuil  hereof  oHiy :  the 
said  produce  to  weigh  threc^'fourths  6i  the  wheat  wf^ereof  it  is 
*tnade. 

The  iivst  columa  oonlakis  4lie  pnoe  of  tlie  bushel  4>f  wheats 
Winobester  nieasarey  lr<Na  2s.  9dn  to  l^  6d.  the  budhel,  the 
allowance  of  the  magistrates  to  the  baker  included  ^  the^ier 
-ooiumns  oeataiii  the  toeighi  of  the  seveial  ktaves. 


« 


Price  of 
the  T>ufthcl 


s.  iL 

S    O 
3    S 


3 
3 
4 

4 
4 

4 


6 
9 

3 
9 


5  0 

5  3 

5  6 

5  9 

6  0 
6  3 

6  ^ 

6  9 

7  0 

7  3 

7  6 

7  d 


^■^■^^^Mw^fj^at*— j*^.  1 1  >  1 1    tit       If!    «•*•   *ii»iii»»    <■ 


Small  Bread. 


I      f*»t^^ittittt0»m^i0m**mf^ 


Locge  Assize  Bread. 


*Pennj, 


^  3 
21    € 

• 

19  14 
18  9 
17    € 


16 


6 

7 


J4  10 

13  14 
13  4 
12  10 

12  1 
11  9 
11     2 

10  11 

10    5 

9  15 


Two 


9 
9 
9 


9 
4 
0 


'-lim  dt.  c&v 

3  2  9 
2  14  5 
2  10  12 


2 
2 
2 


7  12 
5  1 
2  12 


Sii^ace. 


7 


I  mf      I  Ua»— »*^»«^— »— irf.»**. 


t6>  {tt.fXT* 

9  7  11 
B  11  0 
8    0    5 


Twelre 
Pence. 


fiiffhteea 


7  7 
6  15 
S    8 


3 
4 
4 


2  0  11 
1  14  4 
1  13    4 

1  11  13 
1  10  8 
1     9    4 

1  8  3 
1  7  3 
16    4 

15  6 
1  4  10 
1     3  14 


1 
1 
1 


3  3 
2  9 
1  15 


6  2  2 
5  12  II 

5    7  IS 

5  3  7 
4  15  7 
4  11  13 

4  8  9 
4  5  8 
4    2  12 

4  0  3 
3  13  13 
3  11     9 


3 
3 


9  8 
7  10 
5  13 


iL  ax.idr. 


lb.  oiktir 

16  15    5  28  r  O 

17  «    1  26  1  1 
1€    0  II  24  I  ^ 


14  14  5 
13  14  7 
13    0    9 

12  4  4 
11  9  6 
10  IS  10 

10  6  13 
9  14  14 
9    7  11 

9  1  1 
8  11  1 
8    5    8 

8  0  5 
7  11     9 

7    7    3 

7  3  1 
6  15  4 
6  11  10 


22  5  8 
20  IS  11 
19    a  1$ 

18  6  7 
17  6  1 
16    7    7 

15  10  4 
14  14  5 
14    3    8 

13  9  10 
13  0  9 
12    8    3 

12  0  8 
11  9  6 
11     2  12 

10  12  9 
10    6  13 

10     1     7 
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of 

tfacbiubel 
of  whest 
bsyng 


WBtt 


8  0 

8  S 

8  6 

8  9 

9  O 
9  S 

9  6 

9  9 

la  Q 

10  a 

10  6 

10  9 


11 
t  11 


11 

12 
12 


0 
S 


11    6 


9 

0 

s 


12    6 


12 

9 

IS 

0 

13 

S 

IS 

6 

IS 

9 

u 

0 

14 

S 

M 

6 

Small  Bread. 


Penny. 


'm     » 


Two 
Pence. 


.  dr)lh,  oz.  dr. 


oz 


8  11 
8  7 
8    S 

7  15 
7  12 

7    8 

7  5 
7  2 
€t  15 

6  IS 
6  10 

e  T 


6 

6 
6 


5 
S 
1 


5  15 
5  IS 
5  II 


5 

5 


9 

7 


5    6 


5 

5 


4 

2 


5     I 

4  15 
4  14 

4  IS 


1  1  6 
1  0  14 
1     0    6 

O  15  14 
O  15  7 
0  15    0 

0  14  10 
0  14  4 
0  IS  14 

0  )S  9 
0  IS  4 
0  12  15 

0  12  10 
0  12  6 
0  12     1 

0  11  IS 
0  11  9 
0  11     6 

0  11  2 
0  10  14 
0  10  11 

0  10  8 
0  10  5 
0  10    2 


0 
0 
0 


9  15 
9  12 
9    9 


Mot 


Large  Assize  Bread. 


■»^i*^*" 


Sixpence. 


lb,  oz.  dr, 

3  4  2 
3  2  9 
S     1     1 

2  15  11 
2  14  5 
2  IS    1 


2  11  14 
2  10  12 
2    9  11 


Twelre 
Pence. 


lb.  OS.  dr, 

6  8  4 
6  5  2 
6    2    2 

5  15  5 
5  12  11 

5  10    S 


Eighteen 
Pence. 


5 
5 
5 


5 
5 


7 
5 
S 


18 
9 
7 


2 
2 

2 

2 
2 

2 


8  11 
7  12 
6  IS 

5  15 
5  1 

4  4 


2  S  8 

2  2  12 

2  2  1 

2  1  6 


2 
3 


0  11 
Q  1 


1  15  8 
1  14  14 
\   14  5 

1  13  IS 
1  IS  4 
1  1«12 


5  1  6 

4  15  7 
4  IS  10 

4  11  IS 
4  10  2 
4  8  9 


4  7 
4  5 
4  4 


0 
8 
2 


4  2  12 


4 

4 


1 
0 


7 
S 


lb.  oz.  dr. 

9  12  7 
9  7  11 
9  S  S 

8  15  0 
8  11  0 

8  7  4 

5  S  11 
8  Oi  5 
7  IS  »l 

7  10  1 

7  7  S 
7  4  6 

7  1  12 

6  15  4 
6  12  IS 


6  10 
6  8 
6  6 


8 

4 

2 


6  4  2 


3  14  15 
S  IS  IS 
S  12  11 

S  11  9 
S  10  9 
8  9  ft 


6 
6 


2 
0 


2 
4 


5  14  7 

5  12  11 

15  11  Q 


5 
5 

5 


9  6 
7  13 
6  5 


1^  ■  I  r 
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TABLR  IL 


Or  the  Price  Table  of  Standard  Wheaten  Bread. 

I3G.?.  c.  62.        The  first  coFumn  contains  the  price  of  the  bushel  of  whett^ 

allowance  to  the  baker  included :   the   other  columns  contain 
the  pricet  of  the  several  Toaves. 


Price  of 
the  buahd 

of  wbest 
and  baking. 


9*       dm 

2  9 

3  0 
8     3 

3    6 

3  9 

4  0 

4  3 
4    6 

4  9 

5  0 
5     3 

5    6 

t 

5  ,9 

6  0 
6    3 

6    6 

6  9 

7  0 

7  3 
7    6 

7  9 

8  0 
8  3 
8    6 


Quartern 
loaf. 


t»  d. 

0  2| 

0  3 

0  3i 


0 
0 
0 

0    5j 
0    6 
0    6i 

0   eh 

0    6} 
0    7 

0    7i 
0    7^ 

S4| 


Half-peck 
loaf. 


s.     d. 

0    5^ 
0    6 
0    6i 

0    7 
0    7i 
0    8 

0    8i 
0    9 
0    9i 

0  10 
0  lOi 
0  11 

0  Hi 
0 

04 

1 
H 

2 

24 
3 

4 

44 
5 


Peck 
lo«f. 


■ 


s.  d, 

0  11 

1  0 
1  1 

1  2 

1  3 

I  4 

1  5 

1  6 

1  7 

I  8 

1  9 

1  10 

1  11 

2  0 
2  1 

2  2 

2  3 

2  4 


2 
2 
2 

2 
2 


S 
6 

7 

8 
9 


2  10 


Price  of 

the  bushel 

of  wheat 

and  baking. 


s»  d, 

8  9 

9  0 
9  3 

9  6 

9  9 

10  0 

10  3 

10  6 

10  9 


11 
11 
11 


12 
12 


0 
3 
6 


11  9 

12  0 
12    3 


6 
9 


Quartern 
loaf. 


13  0 

13  3 

13  6 

13  9 

14  0 
14  3 
14  6 


8.  d. 

0  8| 

0  9 

0  9i 


0  11 
0  \l\ 

0  114 

0  ll| 
0 

Oi 


HalffMck 
loaf. 


s*     d, 

54 
6 

7 

74 
8. 

84 
9 

94 

10 

104 

11 

1  114 

2  0 
2    04 

2     1 
2     14 
2    2; 

2    24 
2    3 
2    34 


Peck 
loaf. 


s,  d. 

2  11 

3  0 
3  1 

3  2 

3  3 

3  4 

3  5 

3  6 

3  7 

3  8 

3  9 

3  10 


3 
4 
4 

4 
4 

4 

4 

4 
4 


11 
0 
1 

2 
8 
4 

5 
6 
7 
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§  5.  Aod  the  bakers  and  sellers  of  the  said  standard  wheaten  13  g.  3.  c  cs. 
bread  shall  be  liable  to  all  the  penalties  of  the  former  acts: 
Provided,  that  if  any  information  be  laid  against  a  baker  for  §  6. 
making,  marking,  baking,  or  exposing  to  sale  any  bread  purport-  Miller  ftelUng 
ing  to  be  the  standard  wheaten  bread  aforesaid,  made  of  nour«  adultcnted 
not  being  the  whole  produce  of  the  wheat,  the  bran  or  hull  thereof  ^^^^' 
only  excepted,  and  weighing  three-fourth  parts  of  the  weight  of 
the  wheat  whereof  it  was  made,  and  shall  prove  that  he  bought 
the  said  flour,  as  and  for  such  flour,  of  the  miller  or  mealman 
naming  his  name  and  place  of  abode  ;  in  such  case  the  baker  shall 
be  acquitted,  and^  the  miller  or  mealman  shall  forfeit  as  in  the 
case  of  adulterating  corn,  meal,  or  flour,  by  the  said  act,  viz, 
31  Geo.  2.  c.  29. 

§  7.  And  when  the  magistrates  have  set  the  assize  of  tlie  said 
standard  wheaten  bread ;  they  may,  if  they  think  proper,  omit 
setting  the  assize  of  any  other  sort  of  bread. 

^  8.  And  the  justices  at  any  general  or  quarter  sessions  may  Justices  in  ws* 
prohibit  for  three  months  (unless  they  shall  see  cause  sooner  to  uods  may  pro- 
revoke  the  prohibition,  which  they  may  do  at  any  adjourned  bibit  for  threr 
quarter  sessions  or  any  special  sessions)  the  makers  of  bread  for  ?**"^  selling, 
sale,  from  making  or  exposing  to  sale  any  other  one  or  more  sorts  gjun^g,^  wheat- 
of  bread,  purporting  to  be  of  a  superior  quality,  and  sold  at  a  en  brtad. 
higher  price, than  the  standard  wheaten  bread  aforesaid:    Pro- 
vided, tnat  no  such  order  of  prohibition  shall  take  place,  until 
one  calendar  month  at  least  after  the  date  of  the  making  thereof. 
And  such  order  shall  be  entered  by  the  said  justices  in  a  book, 
to  be  inspected  by  the  bakers  at  all  seasonable  times  in  the  day- 
time without  fee.     And  the  justices  shall  cause  a  copy  of  such 
order  to  be  put  up  in  some  market  or  other  public  town  within 
the  district,  or  shall  cause  the  same  to  be  inserted  in  some  public 
newspaper  published  within  such  county,  &c.      And  provided,  $  9- 
that  the  bakers  may  have  an  opportunity,  whilst  the  said  prohi-  Baker  may 
bition  is  under  consideration,  of  offiering  to  the  justices  their  ob-  ^3^- 
jections  against  it. 

^10.  Provided  also,  that  nothing  herein  shall  extend  to  prevent  Wheaten  loaves 
the>  magistrates  or  others  who  have  power  to  set  the  assize  of  ^^  ^^{^^^a 
bread,  from  allowing  (even  during  the  time  of  such  prohibition  ™*^ 
as  aforesaid),  if  they  think  fit,  any  white  loaves  or  wheaten  loaves 
•f  the  price  of  one  penny  or  two-pence  to  be  made  and  sold,  so 
that  they  be  made,  marked,  and  sold  according  to  the  regulations. 
of  the  assize  table  of  31  Geo.  2. 

^  11,  And  whereas  in  many  places  the  inferior  classes  of  peo-  NoMrfae  to  be 
pie  are  used  to  be  supplied  with  bread  made  of  wheat  of  a  coarse  ^^if'^idat 
and  cheaper  sort  than  the  standai'd  wheaten  bread  aforesaid;  a  lower  price. 
therefore  it  shall  be  lawful  for  tlie  baker  to  make  and  sell  such 
inferior  and  coarser  bread,  provided  he  sells  the  same  at  a  price 
under  that  of  household  bread,  as  directed  by  the  said  act  of 
SI  Geo.  2.  (although  nothing  in  this  act  extends  to  setting  any 
assize  thereon).     But  if  he  sells  such  inferior  and  coarser  bread  $  12. 
by  weights  ana  prices  whereat  the  household  bread  aforesaid  is  at 
ihis  time  assized ;  he  shall  be  liable  to  the  same  penalties  as  bakers  P«»lti«k 
for   any  misdemeanor  in  making  and  selling  any  other  sort  of 
bread. 

§  1%  14.  Extend  the  powers  of  the  former  acts,  and  th^  pri-  Powers  of 
viieges  of  the  magistrates  under  them,  to  the  present'  act*  ibrmer  acts. 
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15  0.3.  c.  62.  §  1^»  15,16,  17.  Provided  always,  that  oothiog  hetem  shall 
Saving  rif^hts  extend  to  prejudice  any  right  or  custom  of  the  city  of  lAmdekt  or 
Ike.    ^    "    /     the  Dean  of  the  collegiate  church  of  WeHmnstery  er  the  high 

steward  of  the  city  of  Westminster^  or  either  of  the  two  univer- 

shies. 

A.     Information  of  an  undue  Mixture  used  in  making  of 
Bread ;  on  the  31  Geo.  2.  c.  29.  $  21. 


Westmorland*  'DE  it  remembered^  that  this daif  of- 

in  the  ' i/.ear  of  the  rei^  of 


at       '  in  the  said  cotntt^y  A.  I,  yeoman,  in  hts  proper pertouy 

exhibiteth  to  me,  J.  P.  esquire,  one  of  his  majesty  s  justices  of  the 
peace Jor  the  said  countu,  a  complaint  and  informationy  and  thereby 
informeth  me,  that  A.  O.  late  of  <•  tn  the  county  aforesaid^ 

baker,  on  the day  ^ [Here  specify  the  time 

of  the  offence,  that  the  prosecution  may  appear  to  be  commenced 
within  three  days  after  the  offence  committed,  according  to  j  '^2« 
of  the  said  statute}  did  ptU  into  and  use,  in  the  making  of  bread 
to  be  sold,  a  preparation  or  mixture  in  xvhich  [^alum']  xoas  an  in- 
gredienty  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided;  tvhereoy  the  said  A.  O.  hath  forfeited  a  sum  of  money 
not  exceeding  10/.  nor  less  than  40^. ;  and  thereupon  the  said  A.  L 

r}^eth  the  judgment  of  me  the  said  justice  in  that  behalf,  and  that 
the  saia  A.  I.  tnay  have  one  moiety  of  the  said  forfeiiurey 
according  to  the  form  of  the  statute  in  such  case  made;  and  thai 
the  said  A,  O.  may  be  summoned  to  answer  the  premises  before  me 
the  saidjustice. 

B.    Summons  thereupon. 
Westmorland.  To  the  constable  of '     ^ 


TXfHEREAS  complaint   and  information   hath  been 

before  me  J.  P.  esquire,  one  of  his  majesty  s  justices  of  Me 
peace  for  ike  said  county,  by  A.  I.  yeoman^  that  A.  O.  iaie  of 
-'— —  in  the  county  aforesaid,   bakery  on  the  — — —  day 
ef  '  ■    '  in   the  ■■  year  of  the  reign  of  • 

did  put  into  and  use,  in  the  making  of  bread  to  be  soldy  a  pre^ 
paration  or  mixture  in  tvltieh  [a/wttj  tvas  an  ingredient,  contrary 
io  the  form  f^the  statute  in  such  case  made  and  provided^  These 
are  therefore  to  require  you  forthwith  to  Simmon  the  said  A.  O.  I» 
appear  be/ore  me  at  >       on  the         '         day  of  ■ 

at  the  hour  of m  the  forenoon  of  the  same  dayy  then  and 

there  to  answer  to  the  said  information  :  And  be  yw  then  ikercy  #• 
oertify  tokat  you  shall  have  done  in  the  premises*  Herein  foU  you 
not.     Given  under  my  Iiand  and  seal  ike  — —  day  of  ■  uk 

the  year  aforesaid. 

If  the  party  shall  net'  appear  on  such  sumiMAS,  or  oSei  some 

veasonable  excuse  for  his  default;   then  on  oath  made  of  the 

Warrant.  offeuce  by  one  witness,  such  justice  sludl  issue  bis  warrant  (miitar 

ti»  mutandis)  to  apprehend  the  ejfender  and  bring  bim  bffore  the 
mud  jtkstioey  to  answer  the  said  information. 

On  tlie  party's  appearance ;  or  if  he  do  not  a}Ypear,  then  qb 
proof  on  on^  of  the  sumoMina  being  given  tt>  him  or  left  at  his 
usual  placQ  of  abode  f  or  if  be  cannot  be  apprebeodad  by  wwt* 
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real  as  aToreswd,  tlie  justice  may  proceed  to  hear  and  determine 
the  offence. 

C.  The  Form  of  the  Conviction,  by  the   Worda  of  the 

Statute,  shall  be  as  follows : 

Westmorland,    7  J5^  *'  remembered^  that  on  this  ■  dau 

to  wit.         3         of  — — —  in  the         ■  jgear  of  the 

reign  of  —  ■  A.  O.  is  convicted  before  me  J.  P.  esquire^  one 

of  his  majesty's  justices  of  the  peace  for  the  said  county^  for 
fMnff  into  and  using^  in  the  making  of  bread  to  be  sold,  a  pre'-  - 
paration  or  mixture  in  tvhich  Qo/ifm]  U)as  an  ingredient:  And  I 
do  adjudge  him  to  pay  and  for/eit  for  the  same  the  sum  of  5L 
Given  uwier  my  hand  and  seal  the  day  and  year  afkresaid. 

D.  Warrant  of  Distress,  on  Non-Payment  of  the  Penally 

within  24  Hours  after  his  Convietion. 


Westmorland.         To  the  constable  of 


pORASMUCH  as  A.  O.  late  of ' •  in  the  county  afore- 
said^ baker,  tvas  on  the                 ■  day  of —  duly  con^ 

victed  before  me  J.  P.  esquire,  one  of  his  majesty  s  justices  (tf  the 
peace  for  the  said  county,  by  the  oath  of  A.  W.  a  credible  inUness^ 
for  that  the  said  A.  O.  on  the  — — —  day  of  ■    ■  did  put 

into  and  use^  in  the  making  of  bread  to  be  sold,  a  preparation  or 
mixture  in  which  [^alum']  tvas  an  ingredient,  agaiyut  the  form  of 
the  statute  in  such  case  tnade  and  provided  s  by  reason  tmereqf,  I 
did  adjudge  and  have  adjudged  him  to  pay  and  forfeit  for  the  said 
offence  the  sum  of  5/.  to  be  distributed  as  ts  hereinqfUr  mentioned  .- 
And  tohereas  it  appears  to  me,  that  the  said  sum,  or  any  part 
thereof  is  not  yet  paid  .*  /  do  therefore  hereby  authorise  and  require 
you  forthwith  to  make  distress  of  the  goods  and  chattels  of  him  the 
said  A.  O.  cmd  if  within  the  space  of  woe  days  next  cfter  such  dis" 
tress  by  you  taken,  the  said  sum  of  St*  shall  not  be  paid,  thai  then 
you  do  cause  the  said  goods  by  you  seized  to  be  appraised  and  sold^ 
rendering  the  overplus  to  him  the  said  A.  O.  qfier  deducting  the 
taid  sum  of  51.  and  also  the  costs  and  charges  of  the  prosecutionfor 
the  said  ^ence,  and  of  the  said  distress  and  sate  ;  which  costs  and 
charges  ido  hereby  ascertain  at  the  sum  of  30x.  And  out  qf  the 
said  sum  qf  5L  so  forfeited  as  aforesaid,  you  are  to  pay  one  moiety 
to  A.  I.  yeoman,  who  informea  me  of  the  said  offence,  and  prO' 
secuted  to  conviction  him  the  said  A.  O.  before  me  for  the  same  i 
and  the  other  moiety  you  are  to  apply  for  the  better  carrying  the  act 
of  parliament  for  the  due  making  of  bread,  and  for  the  other  vur^ 
poses  therein  mentioned,  into  execution,  according  as  I  shall  here^ 
after  give  you  directions  :  And  if  sujficient  distress  cannot  be  had 
or  found  tmereupon  to  levy  the  said  sum  of  51.  as  aforesaid,  you  are 
hereby  required  to  certify  the  same  to  me,  together  with  the  return 
of  this  precept.  Herein  fail  you  not.  Given  under  my  hand  and 
seal  the day  of ■  in  the  ■■ *  yaitr  ff  th0  teign 

Relam  of  the  want  of  IUstress»  indorsed  upon  the  Wanraot. 

Westmoriand.    T  A.  C.  constable  of  ■•     '  in  the  said  county  f 

do  hereby  certify  J«  P.  esftdrCf  one  qf  hie  ma^ 
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jeitys  justices  of  the  peace  for  the  said  cou7dy,  that  by  virtue  of 
this  xoarrant  I  have  made  diligent  search  for  the  goods  and  chat- 
tels of  the  toithin  mentioned  A.  O.  and  that  I  can  find  no  sufficient 
goods  and  chattels  of  him  the  said  A.  O.  U)hereon  to  levy  the  toithim 

mentioned  sum  of  si.     Witness  my  hand  the day  of 

in  the  year . 

A.  C- 
Sworn  before  me  the  said  justice, 
the  day  and  year  aforesaid. 

J.  P. 

E.     Commitment  for  want  of  Distress* 

i  To  the  constable  of in  the  said  county^ 

Westmorland.  <     and  to  the  keeper  of  the   common  gaol  at 

(     in  the  said  county. 

pORASMUCH  as  A.  O.  late  of  "■    in  the  county  afore- 

said,  baker ^  was  on  the day  o/*— — —  duly  convicted 

before  me  J.  P.  esquire,  one  of  his  majesty  s  justices  of  the  peace 
for  the  said  county,  by  the  oath  of  A.  W.  a  credible  witness,  ^fi>r 

that  he  the  naid  A.  O.  on  the  day  of did  put  into 

and  use,  in  the  making  of  bread  to  be  sold,  a  preparation  or  mixture 
in  which  alum  was  an  ingredient,  against  the  form  of  the 
statute  in  that  case  made  and  provided  ;  by  reason  whereof  I  did 
adjudge  him  to  pay  and  forfeit  for  the  said  offence  the  sum  of  5l* : 

And  whereas  on   the day  of ^  in  the  year  afore- 

said,  I  did  issue  my  warrant  to  the  constable  of to  levy 

the  said  sum  of  5L  by  distress  of  the  goods  and  chattels  of  him  the 
said  A.  O.  •*     And  whereas  it  appears  to  me,  as  well  upon  the  oath 

qf  the  said  constable  of as  otherwise,  that  he  the  said 

constable  of hath  used  his  best  endeavours  to  levy  the  said 

sum  on  the  eoods  and  chattels  of  the  said  A.  O.  as  aforesaid,  but 
that  no  sttfflcient  distress  can  be  found  whereon  to  levy  the  same : 

Therefore  I  do  hereby  command  you  the  said  constable  of 

him  the  said  A.  O.to  apprehend  and  safely  convey  to  the  said 
common  gaol,  and  him  to  deliver  to  the  keeper  thereof  aforesaid, 
together  with  this  precept :  And  I  do  hereby  command  you  the  said 
keeper  of  the  gaol  aforesaid,  to  receive  into  your  custody  in  the  said 
gaol  him  the  said  A.  O.  and  him  there  safety  to  keep  for  the  space 
of  one  calendar  month  from  the  time  of  this  commitment ;  unless  the 
said  sum  of  5l.  and  the  costs  and  charges  of  the  prosecution  which 
I  have  ascertained  at  the  sum  of  ■  shau  be  sooner  paid. 

Gi^en  under  my  hand  and  seal  the day  of .— —  in  the 

year  aforesaid, 

F.  G.  The  like  process  as  above  may  be  for  Bread  de- 
ficient in  Weight ;  beginning  the  Information,  A.  B.  which 
is  the  Ground-work  of  the  whole,  thus  : 

n^HAT  A.  0«  laie  of  ■  in  the  county  aforesaid^  baker, 

on  the  — ^— —  day  of in  the  »■  year  of  the 

reign  of  — — —  did  expose  to  sale  one  loaf  of  household  bread 
importing  to  he  a  two-penny  loaf  d^eient'in  *oeMt  one  omnee, 
according  to  the  assize  then  and  there  set  for  the  sata  bread. 

And  so  in  other  like  cases. 
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H.    Form  of  Conviction  of  a  Baker,   for  sellihg   Bread 

under  the  Assize, 

From  Paley  m  Convictiont,  [S2.]  [33.] 

County  of)  J^E  it  remembered,  that  on in  the     '    ■  ■  year 

.  t  "^  of  the  reign  of  our  sovereign  lord  George  the  Third, 

to  wit.    J    of  the  United  Kingdom^  ^c.  and  A.D.  >  W.  L. 

m$  convicted  before  me 1  esquire,   one   of  his  majesty's 

justices  of  the  peace  for  the  said  county  of for  that  he 

the  sqid  W.  L.  at  the  time  of  the  committing  of  each  of  the  offences 
hereinafter  mentioned,  being  a  person  making  bread  for  sale  within 

the  parish  of in  the  said  county,  on  the  ■  day  of 

' — unlawfully  d'ui  make  for  sale,  within  the^  limits  to  which 

the  assize  hereinafter  mentioned^  at  the  time  of  the  making  thereof, 
and  at  the  time  of  committing  of  each  of  the  offences  hereinafter 
mentioned,  did  extend,  sixty-two  loaves  of  wheaten  bread  as  and  for 
quartern  haves,  which  were  all  the  loaves  then  and  there  found,  in  the 
shop  of  the  said  W.  L.  which  had  been  baked  within  twenty-four 
hours  next  preceding  the  time  of  weighing  the  same,  defident  in  weight 
according  to  the  assize  before  then  duly^nd  legally  set  andihen  in 
force,  for  loaves  of  wheaten  bread,  being  quartern  loaves,  to  be  soli 
at,  in,  and  ihrougt^out  the  limits  aforesaid,  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  by  which  said  assize  a  quar* 
tern  loaf  of  wheaten  bread  was  to  weigh  four  pounds  fice  ounces  and 
eight  drams  avoirdupois,  that  is  to  say,  the  said  loaves  being  then 
and  there  deficient  in  weight  according  to  the  said  assize,  upon  the 
average  of  all  the  saitl  loaves  which  were  then  and  there  found,  and 

Kkich  had  been  baked  within  twenty-four  hours  ounces 

avoirdupois,  and  every  of  them*  having  been  brought  before  me  within 
ticenty-four  hours  after  the  baking  thereof,  and  it  not  appearing  to 
my  satisfaction  that  any  of  the  deficiency  in  the  weight  of  any  of  the 
said  loaves  arose  from  unavoidable  accident,  or  was  occasioned  by  or, 
through  any  contrivance  or  confederacy :  And  I  do  a<(judge  him  the 
said  W.  L.  tojorfeit  and  pay  for  the  said  offences  the  sum  of  33/.  and. 
5s,  being  the  sum  of  5s.  for  every  ounce  of  bread,  which  was  wanting 
and  deficient  in  the  weight  each  and  every  of  the  said  loaves  ought  to 
have  been  of,  according  to  the  said  assize.     Given  under  my  hand 

and  seal,  at in  the  said  county  of  ■   ■  this  — ^ 

day  of  ■  A^Dm  ■ 
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15G.3.C.62.  5  I'^j  15,  IG,  17.  Provided  always,  that  nothing  hevein  stall 
Saving  richts  extend  to  prejudice  any  right  or  custom  of  the  city  of  Londws^t  w 
^c.    ^    ^    .'     the  Dean  of  the  collegiate  church  of  Weshmnster^  or  the  high 

steward  of  the  city  of  Westminster^  or  either  of  the  two  univer- 

dtiea. 

A.     Information  of  an  undue  Mixture  used  in  making  of 
Bread ;  on  the  31  Geo.  3.  c.  29l  $  21. 


Westmorland*  T^E  it  remembered^  that  this  — —  da^  t^- 

in  the year  of  the  reign  of 


at       "  in  the  said  county ^  A.  h  yeoman,  in  hts  proper  person, 

exhibiteth  to  me,  J.  P.  esquire,  one  of  his  majesty  s  justices  of  the 
peace  for  the  said  county,  a  complaint  and  information,  and  thereby 
inform eth  me,  that  A.  O.  late  of  ■         tn  the  county  aforesaid, 

baker,  on  the day  of'  [Here  specify  the  time 

of  the  offence,  that  the,  prosecution  may  appear  to  he  commenced 
within  three  days  after  the  offence  committed,  according  to  j  '4^2. 
of  the  said  statute 3  did  put  into  and  use,  in  the  making  of  bread 
to  be  sold,  a  preparation  or  mixture  in  tohich  [^alum']  was  an  in- 
gredient ^  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided;  vohereoy  the  said  A.  O.  hath  forfeited  a  sum  of  money 
not  exceeding  10/.  nor  less  than  40s,;  and  thereupon  the  said  A.  L 
prayeth  the  judgment  of  me  the  said  justice  in  that  behalf  and  that 
he  the  said  A.  !•  may  have  one  moiety  a/*  the  said  forfeiture, 
according  to  the  form  of  the  statute  in  such  case  made;  and  thai 
the  said  A,  O.  may  be  summoned  to  anstver  the  premises  before  ne 
the  said  justice* 

B,     Summons  thereupon. 
Westmorland.  To  the  constable  of  ■     ^ 


XXnSEREAS  complaint   and  information   hath  been   eMb^ed 
before  me  J.  P.  esquire,  one  of  his  majesty  s  justices  of  tie 
peace  for  ike  said  county,  by  A.  I.  yeoman^  that  A.  O.  late  of 
-*——  in  the  county  aforesaid,   baker,  on  the  — —  day 
^  M .  .   I,  in   ike   '  ' '  year  of  the  reign  of  ' 

did  put  into  and  use,  in  the  making  of  bread  to  be  sotd,  a  pre' 
paration  or  mixture  in  which  [a/urn]  teas  an  ingredient,  conthrary 
to  the  form  ^  the  statute  in  such  case  made  and  provided, '^  These 
are  therefore  to  require  you  forthwith  to  summon  the  said  A.  0.  te 
appear  before  me  at  — — ^—  on  the  '       day  of  ■ 

at  the  hour  of   ■  tn  the  forenoon  of  the  same  day^  then  ami 

there  to  answer  to  the  said  informations  And  be  you  tnen  tkere,  to 
certify  what  you  shall  have  dime  in  the  premises.  Herein  foil  yon 
not.     Given  under  my  hand  and  seal  the  ■  day  of'  «• 

M^  year  aforesaid. 

If  the  party  shall  not  qppear  on  such  sammans,  or  offer  some 

reasonable  excuse  for  his  default ;   then  on  oath  made  of  the 

Warrant.  offence  by  one  witness,  such  justice  slmll  issue  bis  warrant  (muta* 

tb  mutandis)  to  apprehend  the  egender  and  brif^  him  b^fivretke 
stud  jitstioe,  to  answer  the  said  inforviation. 

On  the  party's  appearance ;  or  if  he  do  not  appear,  thoa  on 
piroof  on  ottth  of  the  sumBiona  bcuog  giv«n  to  him  or  left  at  his 
usual  place  of  abode;  or  if  be  cannot  be  apprebeodad by  war- 
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rani  as  aforeaaid,  ike  justice  may  proceed  to  hear  and  determine 
the  offence. 

CL    The  Form  of  the  Conviction,  by  the   Words  of  the 

Statute,  shall  be  as  fellows : 

Westmorland,    \  l^E  it  remembered^  that  on  this  ■  day 

to  wit.         J  of  '  in  the         ■  year  of  the 

re^  of  —  ■  A.  O.  is  convicted  before  me  J.  P.  esquire,  one 

nf  his  majesty  s  justices  of  the  peace  for  the  said  county^  for 
puttv^  into  and  using ,  in  the  making  <f  bread  to  be  sold^  a  pre^  . 
paratton  or  mixture  in  which  [o/v m  j  x»as  an  ingredient  .*  And  I 
do  adjudge  him  to  pay  and  forfeit  for  the  same  the  sum  of  .5/* 
Given  under  my  hand  and  seal  the  day  smd  year  qfiresaid. 

D.    Warrant  of  Distress,  on  Non- Payment  of  the  Fenal^ 
within  24  Hours  after  his  Conviction. 


Westmorland.         To  the  constable  of 


pORASMUCH  as  A.  O.  laie  of in  the  county  afore- 

said,  baker ^  toas  on  the  — — -  day  of  <        duly  con' 

vided  before  me  J.  P.  esquire^  one  of  his  majesty  s  justices  of  the 
peace  for  the  said  county^  by  the  oath  o/*  A.  W.  a  credible  witness^ 
for  that  the  said  A.  O.  on  the             ■  day  of  ■    '  did  put 

into  and  use,  in  the  making  of  bread  to  be  sM,  a  preparation  or 
mixture  in  which  [ai«m]  toas  an  ingredient,  agaijist  the  form  of 
the  statute  in  such  case  made  and  provided  i  by  reason  whereof  I 
did  adjudge  and  have  adjudged  him  to  pay  ana  forfeit  for  the  said 
offence  the  sum  of  5l.  to  be  distributed  as  ts  hereincfler  mentioned  : 
And  whereas  it  appears  to  me,  that  the  said  sum,  or  any  part 
thereof^  is  not  yet  paid  :  I  do  therefore  hereby  authorise  and  require 
you  forthwith  to  make  distress  of  the  goods  and  chattels  of  him  the 
taid  A.  O.  and  if  within  the  space  qfnve  days  next  after  such  dis* 
tress  by  you  taken,  the  said  sum  of  St.  shall  not  be  puid,  that  then 
you  do  cause  the  said  goods  by  you  seized  to  be  appraised  and  sold^ 
rendering  the  overplus  to  him  the  said  A.  O.  eifter  deducting  the 
said  sum  qfSL  and  also  the  costs  and  charges  of  the  prosecutionfor 
the  said  ^ence,  and  of  the  said  distress  and  sale  ;  which  costs  and 
charges  I  da  hereby  ascertain  at  the  sum  of  30*.  And  out  qf  the 
said  sum  of  5L  so  forfeited  as  aforesaid,  you  are  to  pay  one  moiety 
to  A.  I.  yeoman,  who  informed  me  of  the  said  offence,  and  prO' 
secuted  to  conviction  him  the  said  A.  O.  before  me  for  the  same  ^ 
and  the  other  moiety  you  are  to  apply  for  the  better  carrying  the  act 
of  parliament  f)r  the  due  making  of  bread,  and  for  the  other  pur^ 
poses  therein  mentioned,  into  execution,  according  as  I  shaU  here' 
after  give  you  directions  :  And  if  sufficient  distress  cannot  be  had 
or  found  whereupon  to  levy  the  said  sum  qf  SI*  as  (foresaid,  you  are 
hereby  required  to  certify  the  same  to  me,  together  with  the  return 
of  this  precept.  Herein  fail  you  not.  Given  under  my  hand  and 
seal  the da^  qf  ■ in  the year  qf  the  Wg^ 

lietam  cf  the  want  of  Distress)  indorsed  upon  tlie  Wammt. 

Westmorland.    T  A.  C.  constable  of  ■  in  the  satdcountyt 

do  hereby  certify  J,  P.  esqmire,  one  qf  hie  ma- 
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jeityt  justices  of  the  peace  for  the  iaid  comUy^  that  by  virtue  of 
this  toarrant  I  have  made  diligent  search  for  the  goods  and  chat- 
tels  of  the  tvithin  mentioned  A.  O.  and  that  I  can  find  no  sufficient 
goods  and  chattels  of  him  the  said  A.  O.  whereon  to  levy  ilie  withim 

mentioned  sum  of  51.     Witness  my  hand  the day  of 

in  the  year         ' 

A.  a 

Sworn  before  me  the  said  justice, 
the  day  and  year  aforesaid. 

J.  P. 

E.     Commitment  for  want  of  Distress* 

(  To  the  constable  of  *—  in  the  said  county^ 
Westmorland.  <     and  to  the  keeper  of  the   common  gaol  at 

(     in  the  said  county. 

PORASMUCH  as  A.  O.  late  of  ■      in  the  county  afore- 

saidy  baker ^  was  on  the day  of duly  convicted 

be/ore  me  J.  P.  esquire,  one  of  his  majesty  s  justices  of  the  peace 
for  the  said  county y  by  the  oath  of  A.  W.  a  credible  witness,  ^for 

that  he  the  said  A.  O.  on  the day  of did  put  into 

and  use,  in  the  making  of  bread  to  be  sold,  a  preparation  or  mixture 
in  which  alum  was  an  ingredient,  against  the  form  of  the 
statute  in  that  case  made  and  provided  ;  by  reason  whereof  I  did 
adjudge  him  to  pay  and  forfeit  for  the  said  offence  the  sum  of  5l* ' 
And  whereas  on  the day  of •—  in  the  year  afore- 
said, I  did  issue  my  warrant  to  the  constable  of to  levy 

the  said  sum  of  51.  by  distress  of  the  goods  and  chattels  of  him  the 
said  A.  O. .'     And  whereas  it  appears  to  me,  as  well  upon  the  oath 

qf  the  said  constable  of as  otherwise,  that  he  the  said 

constable  of hath  used  his  best  endeavours  to  levy  the  said 

sum  on  the  goods  and  chattels  of  the  said  A.  O.  as  aforesaid,  but 
that  no  sufficient  distress  can  be  found  whereon  to  levy  the  same : 

Therefore  I  do  hereby  command  you  the  said  constable  of 

him  the  said  A.  O.  ^o  apprehend  and  safely  convey  to  the  said 
common  gaol,  and  him  to  deliver  to  the  keeper  thereof  aforesaid, 
together  with  this  precept .-  And  I  do  hereby  command  you  the  said 
keeper  of  the  gaol  aforesaid,  to  receive  into  your  custody  in  the  said 
gaol  him  the  said  A.  O.  and  him  there  safely  to  keep  for  the  space 
of  one  calendar  month  from  the  time  of  this  commitment ;  unless  the 
said  sum  of  51.  and  the  costs  and  charges  of  the  prosecution  which 
I  have  ascertained  at  the  sum  of  — ^—  shaU  be  sooner  paid. 

Ghen  under  my  hand  and  seal  the day  of  — —  tn  the 

year  aforesaid. 

F.  G.  The  like  process  as  above  may  be  for  Bread  de- 
ficient in  Weight ;  beginning  the  Information,  A.  B.  which 
is  the  Ground*work  of  the  whole,  thus  : 

HTHA  T  A.  O.  late  of  -  in  the  county  q/bresaid,  baker, 

on  the day  of in  the  -— —  year  of  the 

reign  of did  expose  to  sale  one  loaf  of  household  oread 

isK^porting  to  be  a  iwo-pemty  loaf,  defident  in  xveight  one  omnee, 
according  to  the  assize  then  and  there  set  for  the  sata  breads 

And  so  in  other  like  cases. 

1 


S  "^»  IBteau;  •''6s 

H.    Form   of  Conviction  of*  a  Baker,   for  )ellitig   Bread 

under  the  Assize. 

From  Paley  on  Comnc^m,  [S2.]  [33.] 

CouDtj  of  1  J^E  it  remembered^  that  on tit  the     ■    ■  -  year 

' >         of  the  reign  of  our  sovereign  lord  George  the  Third, 

to  wit.    J    of  the  United  Kingdom,  8(C,  and  A.D,  ■  W.  L, 

iTfl*  convicted  before  me  1  esquire^   one  of  hi$  majesty's 

justices  of  the  peace  for  the  said  county  of for  that  he 

the  said  W.  L.  at  the  time  of  the  committing  of  each  of  the  offences 
hereinafter  mentioned,  being  a  person  making  bread  for  sale  vUhin 
the  parish  of  — ^— ^—  in  the  said  county,  on  the  ■  day  of 

*     "  unlawfully  did  make  for  sale,  within  the^  limits  to  which 

the  assize  hereinafter  mentioned^  at  the  time  of  the  making  thereof 
ond  at  the  time  of  committing  of  each  of  the  offences  hereinafter 
mentioned,  did  extend,  sixty-two  loaves  of  wheaien  bread  as  and  for 
quartern  loaves^  which  were  all  the  loaves  then  and  there  found,  in  the 
shop  of  the  said  W.  L.  which  had  been  baked  within  twenty-four 
hours  next  preceding  tlie  time  of  weigfung  the  same,  deficient  in  weight 
according  to  the  assize  before  then  dulyjitid  legally  set  and  then  in 
force,  for  loaves  of  wheaien  bread,  being  quartern  loaves,  to  be  soli 
at,  in,  and  througj^out  the  limits  aforesaid^  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  by  which  said  assize  a  quar-^ 
tern  loaf  of  wheaten  bread  was  to  weigh  four  pounds  Jive  ounces  and 
(ight  drams  avoirdupois,  that  is  to  say,  the  said  loaves  being  then 
and  there  deficient  in  weight  according  to  the  said  assize,  upon  the 
average  of  all  the  snitl  loaves  which  were  then  and  there  found,  and 

vkich  had  been  baked  within  twenty  four  hours  ounces 

avoirdupois,  and  every  of  them*  having  been  brought  before  me  within 
twenty-four  hours  after  the  baking  thereof,  and  it  not  appearing  to 
my  satisfaction  that  any  of  the  deficiency  in  the  weight  of  any  of  the 
said  loaves  arose  from  unavoidable  accident,  or  was  occasioned  by  or 
through  any  contrivance  or  confederacy :  And  I  do  adjudge  him  the 
said  W.  L.  tojbrfeit  and  pay  for  the  said  offences  the  sum  of  SSL  and 
5s,  being  the  sum  of  5s,  for  every  ounce  of  bread,  which  was  wanting 
and  deficient  in  the  weight  each  and  every  of  the  said  loaves  ought  to 
have  been  of,  according  to  the  said  assize.  Given  under  my  hcmd 
and  seal,  at      ■             in  the  said  county  of  ■  this  — ^— 

day  of A.D. 


JIBreafcing  CDaoh    See  ^ti$m\  HBreafcittg^ 
ysttahns  open  SDoor^^    See  Sitmu 

I5tetorr0<r    See  (Btti0t. 
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Idxfbtv^^ 


"D  RIBER  Y  in  a  strict  sense  is  taken  for  a  greaft  nusprision  of  one 
in  a  |udicla]  place  taking  any  thing  whatsoever,,  except  meat 
and  drink  in  small  value,  of  any  one  who  has  to  do  before  nim  any 
way,  for  doing  his  office,  or  by  colour  of  his  office  but  of  the  king 
only ;  and  is  punishable  at  the  common  law  by  fine  or  imprisonment. 
1  Hatv.  c.  67.  f  1 . 

See  ]padiauiettt^ 


[17  Ed.  4.  c.  4.  — 17  G.  3.  c.  42.  —  55  G.  3.  c.  176-3, 
Duty  on  Bricks  and  Tiles.     See  ^ttifSt* 

True  making  of  B|Y  the  ITl^^.  4.  C.4-     Every  person  using  the  occupation  of 
tile«.  making  of  the  tile  called  Plain  tile,  (otherwise  called  Thak  tile,) 

roof  tile  or  cres  tile,  comer  tile,  and  gutter  tile,  shall  make  it 
good,  seasonable,  and  sufficient,  and  well  whited  and  annealed.  • 

And  the  earth,  whereof  any  such  tiles  shall  be  made,  shall  be 
digged  and  cast  up  before  Nov,  1.  next  before  they  shall  be  made, 
and  stirred  and  turned  before  Feb.  1.  next  following;  and  not 
wrought  before  Mar.  1.  next  afler ;  and  the  same  earth  before  it 
be  put  to  making  of  tile,  shall  be  truly  wrought  and  tried  from 
stones. 

And' the  veins  called  malm  or  marie,  and  chalk,  lying  commonly 
in  the  ground  near  to  the  land  convenient  to  make  tile,  afler  the 
digging  of  the  said  earth  whereof  any  such  tile  shal(  be  made, 
shall  be  well  severed  from  the  earth  of  which  liie  tile  shall 
be  made. 

And  every  such  plain  tile  so  to  be  made,  shall  be  lOj^  mchet 
long,  6^  inches  broad,  and  half  an  inch  and  half  a  quarter  tiuck  t 
roof  tile  or  cres  tile,  13  inches  long,  half  an  inch  and  half  a  quarter 
thick,  with  convenient  deepness :  gutter  ti^e  and  cover  tile  W^ 
inches  long,  with  convenient  thickness,  breadth,  and  deepness. 

And  if  aay  peison  shall  set  to  sale  any  such  tUe  otherwise  made, 
be  shall  forfeit  to  the  b^yer  double  value  of  the  tile,  and  make  fine 
and  ransom 'at  the  king*)3  will.  To  be  recovered  by  action  of  debt, 
with  costs.  And  also  the  jusftiees  of  the  peace  and  every  of  them 
may  hear  and  determine  offences  against  this  act ;  who  shall  assess 
upon  the  offender  no  less  fine  than  for  every  1000  plain  tiles  &•» 
for  every  100  roof  tile  6s.  Sd.y  and  for  every  100  comer  or  gutter 
tile  2f. 

And  the  said  justices  shall  have  power  to  call  before  them  or 
any  of  them,  persons  having  experience  or  knowledge  in  making 
tile,  to  search  and  examine  the  digging,  casting,  turning,  parting, 
making,  whiting,  and  annealmg  aforesaid ;  and  no  person  shall  put 
any  sudi  tile  to  sale  before  it  be  searched^  on  pain  of  forfeiture. 


iBcicfttf  anti  caetf.  sGs 

And  if  ^he  seaffcker  shall  find  any  persons  offending  against  this 
act,  they  shall  present  the  defaulters  at  tlie  next  sessions,  which 
shall  be  equal  to  a  presentment  of  twelve  men.  And  the  searcher 
shall  have  of  the  tile  maker  for  his  labour  for  every  1000  plain  tile 
aeardied  Irf.,  for  every  100  roof  tile  an  halfpenny,  and  for  every 
100  comer  and  gutter  tile  a  farthing.  Searcher  neglecting  his 
dutf  shall  forfeit  lOs. ;  and  the  justices  may  hear  and  determine 
the  faults  of  the  searchers,  in  like  manner  as  of  the  tile  makers. 

Tiles  for  draining  land  are  exempt,  by  several  statutes,  from  all 
duties.  S4  Geo.  3.  c.  15.  42  Geo.  3.  c.  93.  and  46  Geo.  S.  c.  138. 
and  by  Stat.  55  Geo.  S.  «.  176.  The  exemptioii  is  extended  to  SSG.8.  c.  176. 
tfles  winch  are  necessary  for  the  **  foundations  and  support''  oF 
such  drains,  according  to  the  following  description^  '<  Flat  tiles 
ii^t  exceeding  ooe  ind^in  thickness,  each  thereof  having  at  one 
^nd  a  semicircular  projection,  and  at  the  other  a  semicircular  arch 
<nr  indent,  such  projection  and  arch  being  portions  of  circles  of 
eqaal  diameters,  and  each  sudh  tile  being  also  not  less  than  nine 
inches  in  les^h^  and  not  exceeding  seven  inches  in  breadth,  such 
£at  tiles  being  also  perfcrated  with  circular  holes,  eadi  hereof 
being  not  less  than  two  inches  in  diameter,  and  the  sum  of  the 
areas  of  vuch  holes  in  each  such  flat  tile  amounting  to  not  less 
tliaii  a  quarter  part  of  the  surftce  or  superficial  content  of  such 
tiattTL*j  and  no  «uGh  £at  tile  being  fit  or  proper  for  the  purpose  of 
baing  -used  in  building,  or  in  the  roof  or  covering  of  any  nouse, 
ibad,  or 'Other  buildiag  whatever." 

Bythe  17  Qeo.S*c.'i2.  §  1. 2.  All  bricks  made  forsale shall,  when  True makingof 
bamt,  be  not  less  than  eiffht  inches  and  a  half  long,  two  inches  briclu  and 
and  a  iaiftf  thick,  and  four  mches  wide ;  and  all  pantiles  not  less  P«>^tiles. 
than  thirteen  inches  and  a  half  long,  nine  inches  and  a  half  wide, 
«nd  balf  an  inch  thick ;  on  pain  diat  the  maker  shall  forfeit  20r. 
for  every  1000  bricks,  and  lOf.  for  every  1000  pantiles,  and  so 
proportionably  for  a  greater  or  less  number.     [^Note. — The  rea- 
son why  no  provision  was  made  concerning  pantiles,  among  the 
other  sorts  of  tiles,  by  the  above-mentioned  act  of  the  17  Ed.  4.  is 
hecKOMe pantiks  are  a  modem  invention;  long  after  the  date  of 

that  act.  J 

§  3.  And  the  size  of  the  sieves  or  screens  for  siftins  or  screening 
sea-coal  ashes,  to  be  mixed  with  brick  earth  in  makmg  of  bricks, 
shall  not  exceed  one  ouarter  of  an  inch  between  the  mashes* 

§  4.  All  contracts  for  enhancing  or  fixing  the  price  of  bricks  or  Combinstkmt 
tiles  shall  be  void ;  and  every  brick-maker  or  tile-mak'er,  or  other  to  enhance  the 
person  interested  in  the  making  for  sale,  offending  therein  shall  P*^ce,^ 
foriFeit  20/* ;  and  every  clerk,  agent,  or  servant,  10/.,  half  to  the 
poor,  and  half  to  him  who  shall  s\ie  in  six  calendar  months  in  one 
of  the  courts  at  Westminster.  ' 

^  5.  All  other  penalties  and  forfeitures,  not  herein  otherwise  di-  Pcnsltici. 
rected,  shall  be  recovered  before  one  justice,  on  proof  by  confession 
or  oath  of  one  witness  (the  oath  to  be  administered  ^a/u) ;  to  be 
levied  by  distress,  and  distributed  half  to  the  informer,  and  half  to 
the  poor  of  the  parish  where  the  ofiender  dwells,  and  if  sufficient 
distress  shaU  not  be  found,  or  such  penalties  and  forfeitures  shall 
not  be  forthwith  paid,  the  justice  shall  conmiit  the  ofiender  to  the 
common  gaol  or  house  of  correction  for  the  place  where  the 
matter  shall  arise,  for  any  time  not  exceeding  two  calendar  months. 
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Appeal. 


17  G.  3.  c42.    unless  such  penalties  and  forfeitures  and  all  reasonable  charges 

shall  be  sooner  paid. 

§  6.  The  conviction  to  be  in  this  forrn^  or  to  the  like  effect: 

JD£  it  remembered,  that  on  ike  ■■■  rfay  of in  the  year 

of  our  Lord A.  B.  is  convicted  before  me  C-  D.  one  of 

his  majesty*  s  justices  of  the  peace  for  the of (^eci- 

fying  the  ofilence,  and  the  time  and  place  when  and  where  the 
same  was  committed,  as  the  case  shall  be).  Given  under  my  hand 
and  seal  the  day  and  year  aforesaid. 

§  7«  But  no  penalty,  in  respect  of  the  dimensions  of  bricks  or 
tiles,  shall  be  recovered,  unless  the  information  shall  be  laid  within 
one  calendar  month  after  sale  or  delivery  of  the  brick  or  tiles. 

§  8.  Persons  aggrieved  may,  within  four  calendar  months  after 
the  cause  of  complaint  shall  have  arisen,  appeal  to  the  general  qua»^ 
ter  sessions  for  the  county,  riding,  division,  or  place,  giving  twenty- 
one  days'  notice  at  the  leasts  in  writing,  of  his  intention  to  bring 
such  appeal,  and  of  the  matter  thereof  to  the  person  or  persons 
whose  acts  are  complained  against ;  and  within  eight  days  after 
such  notice  entering  into  recognisance  before  a  justice  with  two 
sureties,  conditioned  to  try  such  appeal  at,  and  abide  the  order  of, 
and  pay  such  costs  as  shall  be  awarded  at  such  sessions.  Andthe 
justices  at  such  sessions,  on  proof  of  such  notice  and  recognisance, 
shall  hear  and  determine  the  appeal  in  a  summary  way,  and  award 
such  costs  to  the  party  appealing  or  appealed  agamst,  as  they  shall 
think  reasonable ;  and  tneir  determination  shall  be  conclusive ; 
and  no  order  or  other  proceedings  in  the  premises  shall  be  quashed 
for  want  of  form,  or  removed  by  certiorari  or  other  process,  into 
any  of  his  majesty's  courts  of  record  at  Westminster. 

It  has  been  decided  that  a  person  who  had  sold  a  quantity  of 
bncks  of  less  than  the  statutable  dimensions,  could  not  recover 
.  the  value  of  such  brick  so  sold. 


Lawv.  Ilodson, 
1 1  Kast,  300. 
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^OTE. — This  title  treateth  only  of  County  Bridges :  tho8«  which 
are  under  the  cognisance  of  the  surveyor  of  the  highways,  as 
being  repaired  by  the  several  parishes  or  districts,  are  treated  of 
under  the  title  il^i6l)tDa;0,  Vol.  ii. 
§     L  Who  shall  Repair. 

[9H.3.  c.  15.  — 22H.8.  C.5.  §2.3.-^^3  6.9. 
C.S9.  $5.7.] 
II.  Power  of  the  Leet  to  enquire  thereof. 

III.  Pcfwer  ^the  Justices  in  Sessions. 

[22H.8.  c.5.  J1-5-] 

IV.  Concetming  the  300  Feet  at  the  Ends  of  Bridges. 
[22  H.  8.  c.  5.  J  9.  —  14  G.  2.  c.  S3.] 

V.  Indictment  of  Bridges ;  and  herein 

()f  the  Pleading  to  the  same^  and  other  matters  re- 
lating  to  the  trial  thereof 
[1  Ann.  St.  I .  c.  18.  $  4. 5.  —  12  G. 2.  c.  29.  §  IS.] 
VL  Charges  and  Manner  of  Repairing. 

£22  H.  8.  c.  5.  «  4.— 12  G.  2.  c.  29.  J  1 14  G.2. 

c.  83.  —  43G.  3.  C.59.  J  1. 2. 3. 4.6.  —  54  G.  3. 
c.  90.  —  55  G.  3.  c.  143.] 
VI  I.  Contracting  for  a  Term  (f  Years. 

£12  G.  2.  c.  29.  J  14.  —  52  G.  3.  c.  1 10.] 

I.  Who  shall  Repair. 

By  the  great  charter,  9  H.S.  c.  15.  No  toton  nor  freeman  shall 
be  distrained  to  make  bridges  nor  banks ,  but  such  as  of  old  time  and 
of  right  have  been  acciutofned. 

And  none  can  be  compelled  to  make  new  bridges,  wh^e  never 
any  were  before,  but  by  act  of  parliament.    2  Inst.  701. 

By  the  common  law,  counties  are  chargeable  with  the  repair  of 
public  bridges. 

By  the  common  law,  also,  some  persons  (spiritual  or  temporal^ 
corporate  or  not  corporate,)  are  bound  to  repair  bridges  by  reason 
of  the  tenure  of  their  lands  or  tenements ;  and  some  by  reason  of 
prescription  only. 

By  tenurCf  in  the  case  of  private  individuals :  by  reason  that  IndiTiduakniAy 
they  and  those  whose  estate  they  have  in  the  lands  or  tenements ;  ^  bound  by 
«re  bound  in  respect  thereof  to  repair  the  same.     2  Inst,  700.  tenure. 

By  reason  o£ prescription  only  as  against  corporate  bodies.    But   Corporate  bo- 
herein   there  is  a  diversity  between  bodies  politic  or  corporate,   ^«ff  by  pre- 
spiritual  or  temporal,  and  natural  persons :  for  the  bodies  politic  or  "cription  and 
corporate,   spiritual  or  temporal,   may  be  bound  by  usage  and  "^®*. 
prescription  only,  because  they  are  local  and  have  a  succession 
perpetual ;  but  a  natural  person  cannot  be  bound  by  act  of  his 
ancestor,  without  a  lien,  orH>inding,  and  assets.    2  Inst.  700. 

If  a  man  make  a  bridge  for  the  common  good  of  all  the  subjects.   Bridge  built  by 
he  is  not  bound  to  repair  it :  for  no  particular  man  is  bound  to  a  private  per- 
reparation  of  bridges  by  the  common  law,  but  by  tenure  or  pre-  *^  which  U 
scription.    2In.t.70l.  gX^bllT' 


368  TBriOgeg  (%  whom  Repaired.)  §  i- 

When  the  And  if  none  are  bminden  by  tenure  or  prescription  at  common 

county  shall  law,  then  the  whole  county  or  franchise  shall  repair  it.    Id. 

^^''       p. ,  The  authorities  on  this  sufc^t  were  all  considered  in  H.  v.  West 

iniof  YorL^  f^^ing  of  Yorkshire,  in  the  case  of  CHusiume  bridge,  wliere  to  an 

shire.         "  indictment  against  the  Riding  for  the  non-repair,  the  plea  stated, 

5  Bur.  2594.  ^^^^  there  was  an  ancient  foot  bridge  over  the  stream,  wliich  the 
2  BUc.  R.  685.  township  of  Gtusburne,  who  were  boand  to  repair  it,  took  down. 
The  county  is  atid  in  fieu  thcitrof  erected  the  carriage-bridge  in  question ;  and 
™\rid'''^  had  repaired  the  new  bridge  smce  its  erection ;  that  the  new 
bulubya^l  bridge  was  of  public  utility,  and  used  constantly,  till  carried 
vate  perwn,  if  &way  bV  a  flo«»d ;  that  the  ancient  foot-bridge  stood  sixty  yards 
it  be  of  public  below  the  new  bridge  in  the  same  highway  ;  and  all  the  court  held 
utility.  the  Riding  liable  to  the  repair,  on  the  gener^  principle,  that  if  a 

private  person  build  a  bridge  wbich  afterwards  becotaes  a  public 
convenience,  the  county  is  bound  to  impair  it. 

6  C-  The  publk  benefit  is  the  grand  criterron.    If «  niaa:i  wantonly 

erects  an  useless,  or  a  mere  ornamental  bridge,  neither  he  nor  the 
public  are  bouad  to  sustain  it.  And  if  it  is  principally  for  his  own 
benefit^  ^uid  onl^  collaterally  of  benefit  to  o^rs,  the  public  have 
nothing  to  do  with  it*  But  where  it  is  of  public  utility,  the  public 
which  rei^s  tbe  benefit,  tiiight  to  sustain  the  burden  of  repairing 
it.  Else  It  would  be  a  great  discouragement  te  public  spirited 
per8<Hi8,  to  erect  a  beneficial  bridge*  provided  they  must  either 
repair  it  themselves^  or  it  must  run  to  ruin. 
Bridge  built  by  -A*  V.  fVest  Hiding  of  Yorkshire,  2  East.  S42.  (The  case  of 
turnpike  Pace   Gate  Briifge^     The  tlefendants  were  indioted  for  non- 

trustees,  repair  of  a  public  bridge,  and  the  indictment  stated  the  bridge 

to  be  situate  upon  a  rivulet  in  a  public  highway.  The  defen- 
dants pleaded  that  after  the  making  of  a  certain  turnpike  act, 
the  said  bridge  was  first  made  by  the  order  of  certain  trustees  in 
that  stct  named,  in  pursuance  oi  the  directions,  and  for  t9ie  pur- 
poses in  that  same  act  contained  and  named,  upon  the  said  road  in 
the  said  act  mentioned ;  and  that  no  bridge  had  ever  been  there 
before  tiiat  Ume  erected,  —  To  diis  plea  the  plaiRti&  demurred. 
The  question  was  ai^ued  at  much  length  before  the  court  ofK^B. 
and  the  judgment  «f  tbat  court  was  also  very  full  and  able. 

Per  Lord  EUefiborough  C.  J.  "  By  the  common  law,  counties 
€ure  chargHible  with  tbe  repair  of  p!iiblic  bridges;  unless  it  be 
«hewn,  as  -Ae  statute  22  H.  8.  c.  S.  (which  was  founded  on  tlie 
common  Itw,  and  of  which  hereafter,)  says, '  What  persons,  lands, 
tenements,  and  bodies  politic,  ought  to  make. and  vq>air  such 
bridges.'  9n  the  abaence  of  such  proof,  that  burden  »»  bj  the 
^eratito  of  the  common  law,  thrown  on  the  inhabitants  of  the 
county  in  which  the  bridge  lies.  But  in  order  to  effect  ibis,  it  is 
net  enough  tbat  m  •'new  bridge  shall  be  buiit  in  a  highway  used  by 
the  pnblie ;  it  must  also  be  useftil  to  the  public  I  do  not  lay  stress 
(Ml  tbe  idea  of  the  pdUic  fasrfvag  adopted  the  bridge  by  paasengeR 
going  over  it,  beoanse  if  it  «Kx:upy  Uie  bigfaway,  they  cannot  be^ 
using  it:  f  ciifljr  ^relly  on  the  using  of  it,  eo  te  as  to  shew  that  it 
dees  not  appear  teintfie  been  treated  as  ^anukaace,  but  to  faave 
been  acquiesced  in  by  tbe  public.  If,  however,  it  be  boik  ia  « 
•slight  or  inDMnmodious  manner,  no  person  can  at  his  choice,  im- 
pose such  a  burden  on  the  -oousty ,  and  it  may  be  treated  altwether 
as  a  nuisanue,  and  indicted  as  auch.  But  if  the  public  ne  by 
ji^ithout  objection,  and  make  use  of  it  for  some  time,  tt  is  eridencr 
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that  they  adopt  the  act,  and  the  bridge  becoming  of  public  benefit,  r.  ▼.  w.Riding 
the  burden  of  repair  ought  properly  to  fall  upon  the  public.    Now  of  Yorkshire, 
that  this  bridge  is  for  the  common  good  is  proved  by  the  use  of  Bridge  built  by 
it,  by  all  the  king's  subjects  passing  that  way,  by  its  not  having  tu^^pil^etnis- 
been  treated  as  a  nuisance,  but  acquiesced  in.     Then,  after  having 
enjoyed  the  benefit  of  it,  shall  the  public  object  to  it,  when  they 
begin  to  feel  the  burden  of  repair  ?'* 

The  rule  laid  down  by  Aston  J.  in  the  Glusbume  bridge  case  9.  C. 
seems  to  be  the  true  one,  that  **  if  a  man  build  a  bridge  and  it 
becomes  u^^/ to  the  county  in  general,  the  county  shall  repair  it.*' 
And  as  to  tne  adoption  of  it  by  the  public,  there  is  good  sense  in 
not  relying  on  that,  except  as  evidence  of  its  being  a  public  bridgCi 
and  of  utiSty  to  the  public. 

Per  Grose  J.  It  being  stated  in  the  plea  that  the  bridge  wa«  s.  C. 
erected  by  the  trustees  of  a  turnpike  road,  under  a  public,  act  of 
parliament,  I  cannot  suppose  that  it  was  not  a  public  bridge  built 
for  the  benefit  of  the  public,  and  of  public  utility;  and  not  merely 
fcfr  ornament,  or  for  private  benefit.  If  it  were  shewn  that  a  bridge 
had  been  bnilt  at  first,  in  a  slight  and  imperfect  manner,  for  tne 
purpose  of  throwing  the  expense  immediately  on  the  county^  I 
should  think  that  it  was  a  public  nuisance,  and  indictable. 
Lawrence  J.  agreed,  and  said.  The  principle  to  be  collected  from 
the  Glusbume  bridge  case  is,  that  if  the  bridge  be  of  public  utility, 
the  county  who  derive  advantage  from  it  must  support  it ;  and  saia, 
that  as  the  bridge  was  erected  by  trustees  of  a  turnpike  road, 
under  an  act  of  parliament,  they  could  not  suppose  it  was  erected 
for  other  purposes  than  the  public  utility. 

In  the  same  case  of  Pace  Gaie  Bridge,  upon  tlie  particular 
question  of  the  liability  of  the  trustees  of  the  road.  Lord  Ellen* 
oorough  C;  J.  said,  ->  As  to  the  objection,  that  it  ought  to  be  re- 
paired by  the  commissioners  of  the  turnpike  by  whom  it  was 
erected,  and  who  have  authority  to  raise  tolls  for  the  purposes  of 
the  act,  I  cannot  find  any  authority  for  them  to  erect  bridges 
under  this  act ;  however,  I  will  suppose  they  were  authorised  to 
erect  the  bridge :  yet  no  fund  having  been  specially  provided  by 
the  legislature  for  the  repair  of  it,  the  burden  must  necessarily 
Ml  where  the  common  law  has  placed  it,  vie,  on  the  Hiding.  I 
am  aware  of  the  extent  of  this  opinion,  and  if  the  trustees  under 
similar  acta,  throw,  this  burden  generally  on  the  counties,  it  may 
be  necessary  to  make  special  legislative  provision  in  future. 

As  to  the  objection  that  the  trustees  are  empowered  to  take  FcrLawrence  J. 
tolls;  that  is,  supposing  that  they  are  to  dertye  some  private  ad- 
vantage firom  the  tolls,  which  is  not  the  case ;  whatever  tolls  are 
raised  must  be  laid  out  on  the  maintenance  of  the  roads.  It 
niight  as  well  be  contended,  that  if  a  parish  were  to  build  a  new 
bridge  on  a  road  within  their  limits,  they  would  be  bound  to  keep 
it  in  repair  afterwards,  and  that  the  County  would  not  be  liable, 
as  that  the  trustees  are  in  this  case,  because  the  bridge  is  built  in 
the  turnpike  road ;  in  truth,  the  trustees  are  merely  substituted 
in  lieu  or  the  parish.  And  Le  Blanc  J.  observed,  that  the  circum- 
stance of  the  bridge  being  built  by  trustees  under  an  act  of  parlia* 
ment,  to  which  the  defendants  most  be  considered  as  parties  and  as- 
senting, and  by  those  to  whom  the  legislature  delegated  the  trust  of 
detemmring  whether  it  were  proper  to  build  the  bridge,  made  the 
case  strotqper  against  the  defendants  than  where  an  individual  had 
in  the  ^rst  instance  exercised  his  own  discretion. 

VOL.  u  B   B 


370  IBctDgefi!  {By  wham  repaired.)  §  i. 

Rex  V.  Inhab.  of  the  CoutUy  of  Keni,  13  Ead.  220.  The 
company  of  proprietors  of  thie  navigation  of  the  river  Med" 
xnayy  under  the  authority  of  an  act  of  parliament  (16  &  17  C.  2.) 
deepened  a  particular  spot  In  the  bed  ot  the  river  Medway^  which 
spot  had  before  that  time  been  fordable  by  foot  passengers,  but 
afterwards  in  consequence  of  such  deepening  became  impassable 
for  foot,  and  almost  for  horses.  Upon  threat  of  an  indictment 
for  the  destruction  of  the  highway  across  the  ford,  the  company, 
in  1767,  built  a  bridge  and  repaired  it,  till  its  destruction  by  a 
flood.  The  same  act  which  empowered  tliem  to  cleanie^  scours 
digy  iniden^  and  make  nanigable  the  said  river,  also  empowered 
them  to  amend  or  alter  such  bridges  or  highways  as  might  hinder 
the  said  passages  or  navigation^  (leaving  them  or  others  as  con- 
venlent  in  their  room.)  And  per  Lord  EUenborough  C.J.  The 
power  given  to  the  company  to  take  or  alter  the  old  highway  was 
upon  condition  of  leaving  another  passage  aa  convenient  m  its 
room :  and  if  they  do  not  perform  the  coimitioD,  they  are  not  en- 
titled to  do  the  act ;  it  is  a  continuing  condition,  and  when  the 
company  thought  proper  for  their  own  benefit  to  alter  the  high- 
way in  the  bed  or  the  river,  so  that  the  public  could  no  longer 
have  the  same  benefit  of  the  ford,  they  were  bound  to  give  anotfi^ 
passage  over  the  bridge,  and  to  keep  it  for  the  public.  The  other 
judges  agreed. 
Hone  bridge  Jtexx,    West  Riding  of  Yorkshire^  2  East,  359.  (n.)     De- 

enlarged  to  car-  fendants  were  indicted  tor  not  repairing  a  public  ottrriage  bridge ; 
riage  bridge.      Plea,  that  certain  townships  had  immemoriaUy  repaired.    Issue 

taken  thereon.  The  facts  were,  that  there  had  been  immemo- 
rially  t^Jbot  bridge  till  1745,  when  the  townships  enlarged  it 
to  a  horse  bridge,  and  afterwards  to  a  carriage  bridge,  at  their 
own  expense.  That  the  Riding  had  tiever  repaired  it.  It  was 
held,  that  this  evidence  did  not  maintain  the  issue :  and  further, 
that  where  a  party  is  bound  to  repair  a  foot  bridge,  he  shall  not 
discharge  himself  by  turning  it  into  a  horse  or  carriage  bridge, 
but  shall  still  repair  it  aa  a  footbridge,  i.  e.  pro  ratd. 

Rex  V.  County  of  Salop,  13  East.  97.  Decided  that  all  pubUc 
bridges  are  prima  Jade  repairable  by  the  inhabitants  it  the 
county  without  distinction  of  foot,  horse  or  carriage  bridges, 
unless  they  can  shew  that  others  are  bound  to  repair  particular 
bridges. 

Rex  V.  the  Inhabitants  of  the  parts  of  Lindsey  in  the  county  of 
Lincoln,    14  East.  317.    xhe  indictment  was  for  not  repairing 
V  a    certain  public  and  common  bridge,  in  Coningsby,  over  the 

river  Bain,  at  a  place  called  Butt's  JbnL  The  fiesL  was,  that 
the  company  of  proprietors  of  the  Hor^astle  navigation,  in  the 
county  of  Lincoln,  mentioned  in  an  act  of  the  32  Geo.  3.  for  their 
own  use  and  benefit  under  the  authority  of  that  act,  made  a 
.navigable  cut  near  the  aide  of  the  Baiu,  and  communicating  with 
it  for  the  purpose  of  straightening  its  course ;  and»  under  the 
same  act,  erected  the  said  bridge  upon  the  said  navigable  cot, 
and  not  upon  the  ancient  course  of  the  river,  no  bridge  being 
there  before,  or  required  there,  until  the  making  of  the  said  cut ; 
and  that  the  said  company  have  maintained  ancTstill  maintain  the 
said  cut  for  their  own  benefit.  The  act  referred  to  enacts,  that 
the  proprietora  may  make  cuts  near  to  the  aide  of  the  Bain  to 
straighten  its  course,  and  erect  upon  the  same  so  many  bridga  u 
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they  shall  think  requisite  for  the  purposes  of  the  act ;  and  from 
time  to  time  may  a&^r,  repair^  amend,  or  discontinue  the  same,  or 
anj  of  them.    At  the  time  of  the  passing  of  the  act,  the  Bain 
intersected  a  common  highway  at  Bain*sjbrd ;  here  the  river  was 
fonbble,  excepting  in  floods,  and  there  had  never  been  any. 
bridge  over  it.    The  cut  above-mentioned  was  made  by  the  com- 
paojunder  the  act,  and  was  100  yards  from  BuH^t  ford.    Tliis 
cut  rendered  the  highway  impassable,  and  the  company  built  over 
it  the  bridge  in  question.    The  bridge  has  never  been  repaired  by 
the  inhabitants  of  the  parts  of  Lindiey :  but  hy  the  company  in 
the  only  instance  in  which  it  wanted  repair.    They  also  collect 
tolls  upon  the  navigation.     Lord  EUenoorough  C.J.     The  act 
authorises  the  company  not  only  to  alter,  repair,  and  amend, 
but  even  to  discontinue  any  of  the  works  before  authorised  to  be 
erected ;  amongst  others,  any  bridge.    And  the  inhabitants  of  a 
county  can  never  have,  by  law,  a  permanent  burthen  thrown  upon 
them  to  repair  a  bridge,  of  which  they  have'not  the  permanent 
use  and  enjoyment  secured  to  them.  Grose  J.  agreed.  Le  Blanc  J. ' 
after  saying,  that  this  was  very  like  the  case  of  Rex  v.  the  In^ 
habitants  of  Kent,  said,  that  tne  authority  given  to  the  company 
to  malce  the  cut,  which  rendered  the  highway  impassable  without 
a  bridee,  must  create  an  obligation  in  them  to  erect  the  bridget 
though  the  word  authorise  in  the  act  would  not  of  itself  create 
the  obligation.     Bayley  J.  The  bridge  is  rendered  necessary  for 
the  purposes  of  the  company,  but  not  for  the  purposes  of  the 
inhabitants  of  the  parts.     Verdict  and  judgment  tor   the  de- 
fendants. 

The  county  Is  liable  te  repair  a  bridge  built  in  the  high- 
way, and  used  by  the  public  above  forty  years,  though  originally 
erected  for  the  convenience  of  an  individual.  Rex  v.  Inhabitants 
ef  Glamorganshire,  2  East.  856. 

The  inhabitants  of  the  county  of  Bucks  were  indicted  for  not  ^•^  ^*  '"''•of 
repairing  Datehet   bridge.     They  pleaded  specially  and  were  ^^^^^ 
found  guiHy,  subject  to  the  opinion  of  the  court  upon  a  case,  12  East  199. 
stating  that  queen  Anne,  for  her  greater  convenience  in  passing  to 
and  from  Windsor  castle^  built  a  bridge  over  the   Thames^  at 
Datehet  in  the  common  highway  leading  from  London  to  Windsor^ 
in  lieu  of  an  ancient  ferry,  where  she  kept  boats  for  the  public 
accommodation,  and  received  tolls.     She  and  her  successors  re« 
paired  the  bridge  till  1796,  when  it  having  in  part  fallen  in  and 
become  impassable,  the  whole  was  removed,  and  the  materials 
convened'  to  the  use  of  the  King,  who  re-established  the  ferry. 
The  question  was,  whether  this  was  a  public  bridge  and  the  de- 
fendants liable  to  repair  and  rebuild  ? 

After  an  elaborate  argument  and  full  consideration,  Lord  Ellen* 
borough  C.  J.  delivered  the  opinion  of  the  court,  that  this  bridge, 
situate  in  a  principal  highway,  and  used,  as  it  so  long  was,  for  all 
persons  as  a  public  bridge,  and  being  also  of  great  public  use  and 
convenience,  was  and  b  a  bridge  repairable  by  the  county  of 
Bucks,  in  which  it  was,  until  the  period  of  its  late  dilapidation 
and  destruction,  situate. 

The  King  v.  the  Inhabitants  of  the  County  of  Salop,  13  East,  05. 
This  was  a  presentment  by  a  justice  of  peace  upon  his  own 
view  that  from  time  immemorifld  there  was  and  yet  is '  a  cer- 
tain common  bridge  called  Pilson  bridge,  over  a  brook  or  river 
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called  Sleepy  Meese,  used  for  all  the  Ue^e  subjects,  &c,  ioith  their 
horses  and  on  foot  to  pass,  &c.  situate  in  the  townships  o£  PUson 
and  Chehvyndin  the  parish  of  Chettoynd^  in  the  county  of  Salop, in 
the  king's  common  highway  there,  leading  from  the  market  town  of 
Market  Drayton,  in  the  said  county,  towards  and  unto  the  market 
town  of  Neaoporty  in  the  county  aforesaid;  and  that  the  bridge  afore- 
said, situated,  &^c.  on  the  13th  of  September ^  49  G.  3.  and  con- 
tinually afterwards,  until  the  present  ciay,  was  and  yet  is  ruinous 
for  want  of  due  repair,  Src.  against  the  peace,  &c.  To  this  two 
of  the  inhabitants  of  the  county  appeared  and  pleaded  for  them- 
selves and' the  rest  of  the  inhabitants  of  the  county  (except 
the  inhabitants  of  the  said  tovimships  of  Pilson  and  Chetvoynd) : 
that  the  inhabitants  of  the  said  townships  independent  of  the 
other  inhabitants  of  the  said  county,  from  time  immemorial  have 
been  used  and  accustomed  and  of  right  ought  to  repair  the  said 
bridge  as  oflen  as  occasion  required,  and  that  the  said  bridge  is 
and  Trom  time  immemorial  hath  been  used  for  the  king's  subjects 
tu/M  their  horses  and  on  foot  only  to  pass,  &c.,  and  that  the  same 
hath  not  been  used  for  tne  king's  subjects  with  their  carriages,  Ac, 
to  pass,' &c. ;  and  that 'the  same  bridge  hath  from  time  imme- 
morial been  situate  in  the  townships  of  Pilson  and  Chetvoyndy  and 
that  by  reason  of  the  premises  the  inhabitants  of  those  townships 
independently  of  the  rest  of  the  inhabitants  of  the  said  county, 
during  all  the  time  in  the  said  presentment  mentioned  ought  to 
have  repaired  and  still  of  right  ought  to  repair  the  said  bridge,  and 
traversed  that  the  inhabitants  of  the  county  were  bound  to  repair 
it.  The  presentment  was  tried  at  the  sessions  by  a  jury  who  found 
the  defendants  guilty,  subject  to  the  opinion  of  this  court  on  the 
Jbiloviiing  CASE :  — 

The  bridge  comprised  in  the  above  presentment  is  a  horse 
bridge,  and  not  wiae  enough  for  a  cart  or  other  carriage  to  pass 
.  over  it.     The  bridge  is  situate  on  one  side  of  the. public  highway, 
the  road  for  carriages  being  through  the  ford  in  the  brook  or  river 
on  the  other  side  of  the  said  highway.  The  bridge  is  situate  part  in 
•'the  township  of  Chelivynd  in  the  parish  of  Ckettoynd,  in  the  county 
of  Salop,  and  the  other  part  in  the  township  of  JPUsony  in  the 
said  parish  of   Chettoyndy  over  the  water  which  divides  those 
townships,  which  townships  have  immeniorially  repaired  their  re- 
spective highways.     No  proof  of  any  repairs  having  been  ever 
done  to  the  bridge  at  the  expense  of  the  defendants,   the  in- 
habitants of  the  county  of  Salop,  or  any  one  else,  was  produced. 
The  bridge  is  of  public  utility,  and  trie  question  therefore  was, 
Whether  the   inhabitants  of  the  said  county  were  liable  prima 
Jade  to  repair  this  horse  and  foot  bridge,  the  same  as  if  it  were 
a  carriage  bridge  ?    When  this  case  was  called  on  in  the  crown 
Vide  Allen  t.     paper, '  Lord  EUenborough  C.  J.  said,  There   is  no  doubt  tliat  a 
Ormond,  .         public J/bo^ay  or  bridlexvay  is  a  highway  :  it  is  a  highway  for  foot 
8  East  4.  passengers  or  for  horse  passengers,  &c.,  and  the  parish  is  bound 

to  repair  it  tillthey  can  throw  the  onus  upon  others.  So  all  pubh'c 
bridges  are  primd  facie  repairable  by  the  inhabitants  of  the 
county,  without  distinction  of  foot,  horse  or  carriage  bridges, 
unless  they  can  shew  that  others  are  bound  to  repair  particular 
bridges.  \JRex  v.  Inh.  W,  Riding  of  Yorkshire,  5  Burr,  2594. 
was  the  case  of  an  ancient  foot  bridge  repaired  by  the  inhabitants 
of  the  township  of  Glusburne,  which  bridge  was  taken  down,  and 
ill  lieu  of  it,  60  yards  above,  in  the  stream  in  the  same  highway, 
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was  built  a  carriage  bridge,  with  the  repairs  of  which  the  county 

was  fixed.    And  vide  Rex  v.  the  Inhab.  of  the  West  Riding  of 

Yorhhire,  2East.  S42.  and  Rex  v.  the  Inhab.  of  Bucks,  \2East.  192. 

upon  the  construction  of  the  statute  of  bridges,  22  H.  8.  c.  5. 

which  statute  mentions  bridges  generally,  without  distinguishing 

between  the  different  kinds  of  bridges;  and  Lord  Cake  observes, 

that  <' the  indictment  upon  this  statute  saith  ^oc?  pons  pubiicus  2liiit.70K 

et    communis  situs  in   alta' regid  via  super  Jtumenseu  cursum 

a({ua,**  &c.]     But  it  is  quite  a  new  thing,  that  a  case  should  be 

reserved  upon  the  trial  of  an  indictment  by  a  jury  at  the  sessions. 

It  is  a  very  great  irregularity  and  ought  to  be  noticed,  in  order  to 

prevent  the  repetition  of  it.    We  shall  take  no  notice  of  the  case 

reserved.    The  indictment  is.  well  removed  by  the  certiorari^  but 

we  shall  take  no  notice  of  the  case :  we  shall  leave  the  matter  a^ 

it  is,  and  pronounce  no  judgment  upon  it.     \^  E.R.  95. 

Rex  V.  Mathias  Kerrisoftf  I  M,Sf  S.  435.  Indictment  charging 
an  individual  with  the  repair  of  a  bridge  by  reason  of  his  being 
owner  and  proprietor  of  a  certain  navigation,  is  not  equivalent  to 
charging  him  ratione  tenures ,  but  is  erroneous ;  and  if  judgment  be 
given  thereon,  upon  error  brought,  it  will  be  revcrsied.  It  seems 
that  a  count  charging  him  by  reason  of  being  owner  of  a  navigation., 
under  a  private  act.  of  parliament^  must  set  forth  the  act. 

Rex  v.  Inhab.  of  the  Counti^  of  Northampton,  fi  M.  8f  S.  262,  1T»«  inhabh- 
The   second  count  of  this  indictment,    on   which    the  verdict  »nt»«f  »«>«nty  - 
was  entered  for  the  crown,  was  for  not  repairing  a  public  bridge  ^^gjuu/^  an 
over  the  river  Welland,  in  a  highway  leading  from  Northampton  indictment  for 
to  Leicester^  used  by  the  subjects  of  the  king  with  their  horses^  not  repairing  a 
carts  and   carriages  at  all  such  times  as  and  vohen  it  hath  been  public  bridge, 
or  is  dangerous  to  pass  through  the    river    by  the  side  of  the  ^^^^Y^T' 
bridge.    Plea,  not  guilty.    At  the  trial  brefofe  Thompson  fit.  at  bri^^harine 
the  last  assizes,  it  appeared  that  this  bridge  was  used  by  the  been  repaired 
public  at  all  times  on  foot  and  with  horses,  but  only  occasionally  by  private  inr 
with  carriages,  except  in  times  of  flood  or  frosts,  when  it  was  un-  dividutls. 
safe  to  pass  through  the  river,  at  which  times  carriages  always  ^  bndge  may 
passed  over  the  briage.     Ih  ordirtary  times  the  carriage  road  went  bridgerwhich  is 
through  the  ford,  and  the  bridge  was  sometimes  barred  against  used  by  the 
carriages  by  means  of  a  post  and  chain,  which  was  locked.     There  public  at  all 
was  no  doubt  upon  the  evidence  of  the  bridge  being  out  of  repair,  such  time*  as 
but  the  counsel  for  the  defendants  proposed  to  give  evidence  to  "®      SroMh. 
shew  that  the  feofiees  of  certain  estates  had  repaired  the  bridge,  ^  ^„, 
and-  that  one  Rous,  as  their  agent,  had  the  control  of  the  key. 
To  this  it  was  objected,  that  repairs  done  by  individuals  could  not 
be  evidence  to  shew  the  bridge  not  a  public  bridge,  which  was 
the  only  issue  upon  these  pleadings.     The  learned  judge  was  of 
that  opinion,  and  rejected  the  evidence. 

A  rule  nisi  fdr  a  new  trial  was  moved  upon  the  rejection  of  this 
evidence ;  and  exception  was  also  taken  to  the  count,  that  it  did 
not  shew  the  bridge  to  be  a  public  bridge,  but  only  a  bridge 
to  be  used  on  particular  occasions,  which  could  not  be  if  it 
were  a  public  highway ;  for  there  could  not  be  a  partial  dedi- 
cation to  the  public.  But  Lord  EUenboroush  C.  J.  said,  though 
it  must  be  an  absolute  dedication  to  the  public,  still  it  might  be 
defimte  as  to  time ;  with  respect  to  the  admissibility  of  the  evi* 
dence  his  lordship  said  he  doubted  whether  in  the  extreme  rigor 
of  correctness  it  oueht  not  to  have  been  received,  though  certainly, 
if  it  had  stood  by  itself  it  would  have  bad  but  little  effect.    "*" 
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only  question  was,  whether  this  were  a  public  bridge.  Repairs 
done  by  an  individual  are  prim&  facte  rather  to  b«  ascribed  to 
motives  of  private  interest  m  his  own  property,  than  as  done  for 
the  public  benefit ;  and  if  an  inference  might  have  been  drawn  from 
the  fact,  the  Jury  ought  to  have  had  an  opportunity  of  judging  of 
that  inference.  He  thought  the  evidence  barely  admissible,  and 
that  the  learned  judge  would  have  exercised  a  more  correct  dis* 
cretion  by  receiving  it.     Rule  absolute. 

Rex  V.  Inhah.  of  the  County  of  Kent^  2  M.  Sf  S.  513.  Where 
a  person  about  lorty-five  years  back  erected  a  mill  and  dam 
thereto  for  his  own  profit,  per  quod  he  deepened  the  water  of 
tt  ford,  through  which  there  was  a  public  highway,  but  the 
passage  through  which  was,  before  the  deepemng,  very  incon^ 
venient  at  times  to  the  public,  and  the  miller  afterwards  built  a 
bridge  over  it,  which  the  public  had  ever  since  used.  The  court 
of  K.  B.  held  that  the  county  and  not  the  miller  were  chargeable 
with  the  reparation. 

Rex  V.  Kerrison,  S  Af.  Sf  S.  526.  Where  certain  persons  and 
their  successors  were  authorised,  by  act  of  parliament,  to  make 
a  river  navigable,  and  to  cut  the  soil  of  any  person  for  makinc 
any  new  channel,  &c.  by  virtue  of  which  uiey  cut  through 
a  nighway,  and  rendered  it  impassable,  and  a  bridge  was  built 
over  tlie  cut,  over  which  the  public  passed,  and  which  had 
been  repaired  by  the  proprietors  of  the  navigation;  the  court 
of  K.B.  held  that  the  proprietors  and  not  the  county  were 
liable  to  repair.  After  argument  in  this  case,  Lord  EUen^ 
borough  C.  J.  said,  "  The  undertakers  of  this  navigation  have  a 
duty,  as  it  seems  to  me,  arising  out  of  the  execution  of  their  own 
powers  under  the  act.  The  act  enables  them  to  cut  new  channels 
as  occasion  should  require ;  and  if  occasion  requires  them  to  cut 
through  a  public  liigbway,  their  duty  is  to  furnish  a  substitute  to 
the  public  by  means  of  a  bridge.*' 
Ante,  p.  373.         Bauley  J.  said,  *^  This  differs  from  the  last   case  of  Rex  v. 

Inhao.  of  Kent  i  there  the  county  derived  a  very  essential  benefit 

from  the  bridge ;  they  had  before  but  a  passage  through  the  ford, 

which  is  always  an  mconvenient  one :  but  what  benefit  does  this 

county  derive  from  passing  over  a  bridge  instead  of  the  solid 

highway.    Judgment  for  the  crown. 

Ad  G.  3.  c.  59.        ^^^  *'  ^^'  ^^^  "^^^^  clearly  ascertaining  the  description  of  bridges 

$5.  A^tfo/Jer^oieerec^,  which  inhabitants  of  counties  snail  be  liable  to 

Descnpthm  of    repair  and  maintain ;"  it  is  enacted  by  43  Geo.  3.  c,  59.  §  5.  '^  that 

bridges  inhabit-  qq  bridge  hereafter  to  be  erected  or  built  in  any  county,  by  or  at 

2bMSlb«lUU^to  ^^  expense  of  any  individual  or  private  person  or  persons,  body 

f^ptjff,        ^     politic  or  corporate,  shall  be  deemed  or  takeu  to  be  a  county  bridge, 

which  the  inhabitants  of  any  county  shall  be  compellable  or  liable 
to  maintain  or  repair,  unless  such  bridge  shall  be  erected  in  a  sub- 
stantial and  commodious  manner,  under  the  direction  or  to  the 
satisftction  of  the  county  surveyor,  or  person  appointed  bv  the 
juBtices  of  the  peace  at  their  general  quarter  sessions  assembled, 
or  by  the  justices  of  the  peace  of  the  county  of  Lancadetf  at 
their  annual  general  sessions ;  and  which  surveyor,  or  person  so 
appointed,  is  hereby  required  to  superintend  and  insoect  the 
erection  of  such  bridee,  when  thereunto  requested  by  tne  par^ 
or  parties  desirous  ox  erecting  the  same ;  and  in  case  the  said 
party  or  parties  shall  be  dissatisfied,  the  ^matter  shall  be  deter- 
mined by  the  said  justices  respectively  aj^  their  next  general 
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quarter  semons,  or  at  their  annual  general  sessions  in  the  county 
of  Laneatter.*' 

f  7.  Provided  **  that  nothing  herein  contained  shall  extend  to  Act  not  to  ex- 
any  bridges  or  roads  which  any  person  or  persons,  bodies  politic  tend  to  bridges 
or  corporate,  is,  are,  or  shall  be  liable  to  maintain  or  repair  by  replied  by  rca- 
reason  of  tenure,  or  by  prescription,  or  to  alter  or  affect  the  ■*^"  ^  tenure, 
right  to  repair  such  bridffes  or  roads." 

By  the  92  H.  8.  c.  5.  $  2.  3.  Whereas  in  many  places  it  cannot 
he  Imtmtn  and  proved  tohat  hundred,  Sfc.  toton,  parish,  person  or  body 
pditic  ought  to  repair  bridges  broken  in  the  highways ;  in  every 
such  case  the  said  bridges,  if  they  be  toithout  a  city  or  town  cor- 
porate,  shall  be  made  by  the  inhabitants  of  the  county  ;  if  toithin  a 
city  or  town  corporate,  then  by  the  inhabitants  of  such  city  or  town 
corporate  ;  if  part  be  in  one  shire,  city  or  town  corporate,  and  part 
in  another,  or  part  xvithin  the  limits  of  a  city  or  town  corporate^ 
and  part  without,  the  inhabitants  of  the  shire,  cities  or  towns  cor- 
porate,  shall  repair  such  part  as  lies  within  their  limits. 

Brkl^es  broken  in  thehighways,']  This  extendeth  only  to  com- 
mon bndges  in  the  king's  highways,  and  not  to  private  bridges,  to 
milky  or  the  like ;  the  remedy  in  which  case  is  not  by  indictment^ 
bat  by  action.    3  Inst.  701 . 

WMin  a  city  or  town  corporate.'^  It  hath  been  questioned  whe- 
ther a  binrough,  which  hath  no  bridge  within  its  own  limits,  be 
not  liable  to  contribute  to  the  repairs,  of  a  county  bridge.  1  Haw. 
c.?7.  §\9.    iKeb.GS. 

Where  townships  have  enlarged  abridge,  which  they  were  before 
bound  to  repair  as  a  foot-bridge,  to  a  carriajge-bridge,  they  shall, 
be  lii^lt  pro  ratd.  Ret  v.  fV.  R.  of  Yorkshire,  1  East.  S5S.  (n.) 
By  the  inhabitants.^  The  persons  to  be  charged  by  this  act  are 
comprehended  vnder  the  word  inhMtants;  which  word,  being 
the  largest  word  of  the  kind,  is  needful  to  be  explained. 

First,  although  a  man  be  dwelling  in  an  house,  in  a  fbreign  inhabitsBts, 
county,  city,  or  town  corporate ;  yet  if  he  hath  lands  in  his  own  who? 
possession  and  manurance  in  the  county,  city  or  town  corporate, 
where  the  decayed  bridge  is,  he  is  an  inhabitant,  both  where  his 
person  dwelleth,  and  where  he  hath  lands  in  his  own  possession. 

Secondly,  if  a  man  dwelleth  in  a  foreign  shire,  city,  or  town 
corporate,  and  keepetb  a  house  and  servants  in  another  shire, 
city,  or  town  corporate,  he  is  an  inhabitant  in  each  shire,  city,  or 
town  corporate  within  this  statute*. 

Thirdly,  Em  vi  termini,  every  person  that  dwelleth  in  any  shire, 
city,  or  town  corporate,  though  he  hath  but  a  personal  residence^ 
yet  he  is  said  in  law  to  be  an  inhabitant,  or  a  dweller  there,  as 
servants  or  the  like ;  but  this  statute  extendeth  not  to  them,  but 
to  such  householders  who  may  be  distrained  for  non*payment : 
And  it  would  be  infinite  and  impossible  to  tax  every  inhabitant 
being  no  householder. 

Fourthly,  every  eorporation  and  body  politic,  residing  in  any 
county,  aty,  or  town  corporate,  or  having  lands  or  tenements  in 
any  county,  city,  or  town  corporate,  which  they  keep  in  their  own 
bands  and  occupation,  are  said  to  be  inhabitants  there,  within  the 
purview  of  this  sUtute. 

Fifthly,  an  infant,  that  haUi  house  or  lands  by  descent  or  pur* 
chase,  is  liable  to  the  public  ebargt ;  and  so  is  the  husband  of  • 
feme  covert    2  Inst.  702. 
A  tenant  at  will  of  an  house,  which  adjoins  to  a  common 
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Where  a  person 
built  and  dedi- 
cated a  biidge 
to  the  public, 
the  property  in 
the  materials 
ceasing-to  be 
j>art  of  the 
bridge  was  held 
to  revert  to  tlie 
original  pro- 
prietor. 


22  H.  8.  c.  5. 
§1. 


2  InU.  702. 


SSH.8.  C.5. 
$5. 


TStiDgeiai  (Power  of  Sesshtis.)    §  i.  ii.  iii. 

bridge,  is  bound  to  repair  the  house,  so  that  the  public  be  not 
prejudiced  by  the  want  of  repair,  although  he  be  not  bound  to 
repair  as  to  his  landlord.     Reg.  v.  Watson^  2  Ld.  Raym.  856. 

The  freehold  of  bridges  is  in  him  that  hath  tlie  freehold  of  the 
soil ;  but  the  free  passage  is  for  all  the  king's  liege  people. 
2  Inst,  705. 

Harrison  v.  Parker  and  another,  6  East.  154.  In  this  case, 
which  was  an  action  of  trespass  for  taking  and  carrying  away  the 
plaintifTs  goods,  and  to  which  the  defendant  pleaded  not  guilty ; 
It  appeared  that  the  plaintiff,  being  lord  of  a  manor,  had  con- 
tracted with  one  who  was  lord  of  an  adjoining  manor,  for  himself 
and  his  heirs,  for  liberty  and  licence  to  build  a  bridge  over  a  river 
which  divided  the  two  manors,  with  liberty  to  lay  the  foundations 
in  the  close  of  the  lordship,  together  with  the  free  use  for  the 
plaintiff,  &c.  and  all  other  persons  to  and  from  a  certain  town  or 
parish  from  and  to  the  said  bridge,  the  said  bridge  to  be  kept  in 
repair  by  the  plaintiff  and  his  heirs,  and  also  a  roa(L( describing  it) 
on  each  sid^thereof ;  and  that  the  said  bridge  and  roads  should 
for  ever  be  public  highways,  not  subject  to  any  toll.  The  bridge 
was  built :  the  defendants  took  down  a  part  of  iu  and  carried 
away  the  stones  for  their  own  use.  And  it  was  held  by  the  court, 
that  a  qualified  property  subsisted  in  tlie  plaintiff  after  the  dedi- 
cation of  the  bridge  to  the  public,  which,  upon  the  severance  of 
the  materials,  became  a  perfect  right  of  property  in  him ;  and 
that,  therefore,  the  plaintiff  imght,  as  against  a  wrong  doer,  maintain 
this  action.  That  the  only  thing  given  to  the  public  was  a  right  of 
passing  over  these  materials  in  the  form  of  a  bridge  ;  when  they 
ceased  to  be  a  part  of  the  bridge  they  reverted  to  the  plaintii^ 
discharged  of  the  right  of  user  by  the  public. 

II.  Power  of  the  Leet  to  enquire  thereof 

Decays  of  bridges  arc  presentable  in  the  leet  or  torn. — 
2/«^.701. 

III.  Pcnsoer  of  the  Justices  in  Sessions* 

The  justices  or  Jour  of  them  at  least  (1  Q.)  shall  have  power  to 
inquire,  hear,  and  determine  in  the  general  sessions  all  manner  of 
annoyances  of  bridges  broken  in  the  highways,  to  the  damage  of  the 
kings  liege  people,  and  to  make  such  process  and  pains  upon  every 
presentment  against  such  as  ought  to  be  charged  to  make  or  amend 
them,  as  the  kings  bench  usually  doth,  or  as  it  shall  seem  by  their 
discretions  to  be  necessary  and  convenient  for  the  speedy  amendment 
of  such  bridges. 

Four  of  them  at  the  least  J]  If  the  bridge  be  within  a  franchise 
which  hath  not  four  justices  and  a  sessions  of  its  own,  the  jus- 
tices of  the  county  shall  enquire ;  but  if  the  franchise  be  a  counW 
of  itself,  and  hath  not  four  justices  (1  Q.),  it  is  not  within  this 
statute,  but  is  left  to  the  remedy  which  it  had  dt  common  law. 

And  to  make  process.']  Where  the  bridge  is  in  one  shine,  and 
the  persons  or  lands  which  ought  to  be  charged  in  another  shire ; 
or  where  the  bridge  is  within  a  city  or  town  corporate,  and  the 
persons  or  lands  that  ought  to  be  charged  are  out  of  the  said  city ; 
the  justices  of  such  shire,  city  or  town  corporate  shall  have  power 
to  hear  and  determine  such  annoyances,  being  within  the  limits 
of  their  commission ;  and  if  the  annoyance  be  presented,  then  to 
make  process  into  every  shire  of  the  realm,  against  such  as  ought 
to  repair  the  same^  ^d  to  do  fuitker  in  every  behalf  as  they 
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might  doy  i£  the  persons  or  lands  chargeable  were  in  the  same 
shire,  city  or  town  corporate  where  the  annoyance  is. 

A*  the  king's  bench  usually  doth. 2  The  presentment  at  com* 
mon  law  mi^t  be  before  the  king's  bench,  or  at  the  assizes. 
2  Inst.  701. 

IV.  Concerning  the  SOO  Feet  at  the  Ends  of  Bridges. 

Such  part  and  portion  of  the  highways,  as  well  within  fran«  8S  H.  8.  c.  5. 
chises  as  without,  as  lie  next  adjoining  to  any  ends  of  any  bridses,  $  ^* 
distant  from  any  of  the  said  ends  by  the  space  of  900  feet,  shall 
be  made,  repaired,  and  amended*  as  often  as  need  shall  require ; 
and  the  justices,  or  four  of  them  (1  Q.),  shall  have  power  to 
inquire,  hear  and  determine,  in  the  general  sessions,  all  manner  of 
annoyances  of  and  in  such  highways,  so  being  and  lying  next  ad« 
joining  to  any  ends  of  bridges,  distant  from  any  one  of  the  ends 
of  such  bridges  SOO  feet,  and  to  do  in  every  thing  concerning  the 
making,  repairing,  and  amending  of  such  highways,  in  as  ample 
manner  as  they  may  do  for  the  making,  repairing,  and  amending 
of  bridges.' 

The  county  is  by  law  bound  primd  Jacicf  to  repair  the  road  at 
the  ends  of  every  bridge,  which  bridge  it  is  bound  to  repair ;  the 
statute  has  fixed  the  length  at  300  feet.  Per  Ld.  Eldan  C. 
Rex  V.  Inhabitants  of  W.  R.  of  Yorkshire,  Dom.  Proc. 
M.  44  Geo.  5.    5  Taunt.  284. 

R.  V.  Inhabitants  of  DevonshirCf  14  East.  477.     The  county  Iht  inbdiitAnu 
of  Devon   is   divided   from  the -county  of  Dort^  by  the  river  of » county  in 
Yarti^    over   which  there  is  a  bridge  maintained  by  Dorset^  brid«*"*built 
the  mhabitants  of  which,  in  course,   under  the  22  H.  8.  c.5.  ^HiSIdsoo  ftat 
maintamed  the  road  for  SCio  feet  on  the  Devonshire  side,  from  the  of  an  old  bridge 
bridge,  as  part  of  such  bridge.    At  the  distance  of  150  feet  from  in  another  coua- 
the  bridge,  on  the  same  side,  the  road  about  thirty  years  ago  led  ^7*  T^*'"  ^^^. 
through  a  ford  occasioned  by  a  small  stream  which  runs  into  the      ch nnrbndffe. 
Yarty.'  but  about  that  time,  in  order  to  avoid  the  inconvenience  ""^      ^      8^ 
of  the  fordy  a  smaller  bridge  was  built  over  it  by  an  individual, 
which  having  been  generally  used  by  the  public  ever  since,  was 
considered  as  having  been  adopted  by  the  county.    The  smaller 
bridge  having  fallen  into  decay,  and  requiring  repair,  the  inha- 
bitants of  Devon  were  called  upon  to  repair  it:  which  they  ob- 
jected to,  on  the  ground  that  being  within  900  feet  of  the  former 
bridffe  over  the    Yarty^  which  were  repairable  by  Dorset^  th^ 
inhabitants  of  Devon  were  no  more  bound  to  repair  the  smaller 
bridge,  than  they  were  the  road  for  that  distance  before  that 
bridge  was  built,  though  lying  within  the  limit  of  their  county. 
Whereupon  this  indictment  was  preferred  against  them  for  the 
non-repair  of  the  smaller  bridge,  and  a  verdict  passed  for  the 
crown.  And  upon  a  motion  for  a  new  trial,  lAHtA^lenborough  C.  J. 
said,  £ach  is  a  substantive  bridge  in  a  different  county,  and  the 
new  bridge  cannot  be  considered  as  an  appendage  to  the  other. 
The  statute  of  H.  8.  attaches  eoually  on  the  inhabitants  of  each 
county  in  respect  to  its  own  bridge.    It  makes  no  difference  that 
the  new  bridge  was  first  built  by  an  individual,  if  it  were  afters- 
wards  fidoptM  by  the  public  as  of  great  public  utility.    While  it 
continued  a  road,  it  was  repairable  as  part  of  the  old  bridge ;  but 
now  that  there  is  a  substantive  bridge  biult  on  the  Devonshire  side> 
it  is  repairable  as  a  brid^  by  the  inhabitants  of  the  county  in 
which  it  is  situate,  according  ta  the  statute. 


378  TBtiUfftfi  (Indictment.)  §  v. 

V.     Indictment  of  Bridges ;  and  herein,  of  the  pleading  to  the 
same,  and  other  Matters  relating  to  the  Trial  thereof. 

12  G.2.  c.  29.         No  mofiey  shall  he  applied  to  the  repair  of  bridges^  wUU  pre* 
§  1^-  sentment  be  made  by  the  grand  jury  at  the  assizes  or  sessions  of 

their  insufficiency,  inconveniency,  or  want  of  reparation* 

An  inmctment  for  not  repairing  a  brioge  ought  to  shew  what 
sort  of  a  bridge  it  ia,  whether  for  carts  or  carriages,  or  for  hones 
or  for  footmen  only*    2  Ld.  Rmym.  1 175« 

R.  V.  Inhab.  of  the  West  Ridins  of  Yorkshire,  S  East.  S4<8. 
In  the  indictment  the  bridge  was  alleged  to  be  in  the  king's  higfa«> 
way,  and  used  for  all  his  subjects.  And  Lord  EUenboroi^  C.  J. 
said,  this  was  at  least  sufficient  to  throw  the  onue  upon  the  inhs» 
bitants  of  the  county  of  shewing  who  else  was  bound  to  repair,  if 
they  were  not. 

Note. — There  was  a  special  plea  that  certain  trustees  under  a 
temporary  act,  built  the  bridge,  &c.  And  to^  this  plea  there  was 
a  demurrer. 

The  same  learned  judge  said,  **  Where  it  is  stated  to  be  used 
by  the  public,  it  cannot  be  presumed  to  be  useless  to  them :  but 
if  intraded  to  be  objected  to  on  the  ground  of  inutility,  it  must  be 
so  stated  in  the  plea."    2  East.  349.  S50. 

Le  Blanc  J.  In  the  same  case  said,  A«  to  th$s  not  being  ex-^ 
pressly  stated  to  be  for  the  public  benc^t,  it  is  suJBcient  when  the 
mdictment  states  that  the  bridge  was  used  for  all  the  king's  sub- 
jects.   Id.  S54f.  355. 

If  a  man  be  indicted  for  that  ^  by  reason  of  the  tenure*  of  cer- 
tab  lands  he  b  bound  to  repair  a  bridge,  it  must  be  alleged  where 
those  lands  lie.    2  Hak,  181. 

R.y.  Sir  John  BucknaUy  2Ld^Ri^mk9iO^  Information  for  not 
repairing  a  bridge ;  it  was  alleged  in  the  information  that  he  ought 
to  repair,  *  because  he  nam  is  and  Jbr  dvoers  years  past  hath  been 
lord  of  ike  manor  of  B.  Ac.'  And  upon  a  motion  in  arrest  of 
judgment,  it  was  held,  that  although  the  defendant  was  lord  of 
the  manor,  yet  that  was  no  reason  wat  he  should  repair  the  bridge, 
but  some  particular  charge  ought  to  be  shewn,  as  raSiosse  femtra, 
or  by  prescription. 

A  corporation  must  be  charged  in  the  indictment  as  being  bound 

by  prescription*    18  Ajp«  33* 

y/ho  may  be         '^^Y  particular  inhabitant  of  a  county,  or  tenant  of  land  char^ 

made  defen-       to  the  repairs  of  a  brid{;e,  may  be  made  defendant  to  an  indict^ 

dants.  roent  for  not  repairing  it,  and  be  liable  to  jpay  the  whole  fine 

assessed  by  the  court,  for  the  defiiult  of  repairs,  and  shall  be  pot 
to  his  remedy  at  law  for  a  contribution  from  those  who  are  bound 
to  bear  a  proportionable  share  in  the  charge ;  for  the  neceanty  of 
the  case  requires  the  greatest  expedition  in  cases  of  thia  nature ; 
for  bridges  being  of  absolute  necessity,  are  not  to  lie  unrepaired 
till  suits  are  determined.    1  Hats,  c  ??•  §  2. 

Where  a  man  is  obliged  to  repair  a  brid^  his  tenant  for  years, 

being  in  possession,  wiU  be  obliged  to  do  it ;  and  if  he  fail  he  will 

be  indictaUe  for  it.    2  Ld.  Raym.  804i. 

Mtfor  held  by      If  a  manor  be  held  by  the  service  or  tenure  of  rmiring  |l  cob- 

tcnuieofrepMr-  mott  bridge  or  highway,  and  that  manor  afterwards  comes  to  be 


ing  a  bridge ;  divided  mto  sevml  haods ;  every  one  of  thetfe  atientet  beiog 
and  coining  in-  quants  of  any  parcel,  either  of  the  demcanes  or  services,  riiall  bt 
^  P^""^!^^     liiible  to  the  whole  chavffe.  and  thev  are  oontributonr  amooc  them* 


div^TalettMi.   l*"^lc  ^  ^«  ir\io\e  charge,  and  they  are  contributorf  maog  them- 
selves.   And  though  the  lord  of  the  manor  might  upon  the  several 
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alienations  agree  to  discharge  those  that  purchased  of  him  of  such 
repairs,  yet  that  shall  not  alter  the  remedy  for  the  public,  but  only 
bind  the  lord  and  those 'that  claim  under  him.  As  die  whole 
numor,  and  every  part  of  it,  in  the  possession  of  one  tenant,  was 
once  chargeable  with  the  reparations,  so  it  shall  remain,  notwith- 
standing any  act  of  the  proprietor :  it  shall  not  be  in  his  power 
to  apportion  the  charge  whereby  the  remedy  for  public  benefit 
shall  be  made  mwe  difficult,  or  by  alienations  to  persons  unable 
to  render  it,  in  respect  of  the  parts  which  should  come  into  such 
hands,  quite  frustrate.    JR.  v.  Duchess  of  BuccUugh^  1  SaUc,  358. 

OfiiepUa — It  hath  been  resolved  that  it  is  not  sufficient  for  What  plea  k 
the  defendants  to  an  indictment  for  not  repairing  a  bridge,  to  gowl* 
excuse  themselves,  by  shewing  either  that  they  are  not  bound  to 
repair  the  whole,  or  any  part  of  the  bridge,  without  shewing  what 
other  person  is  bound  to  repair  the  same :  and  it  is  said  Uiat  in 
such  case  the  whole  charge  shall  be  laid  upon  such  defendants,  by 
reason  of  their  ill  plea*    1  Ham.  c  77-  §  4. 

R.  T.  West  Riding  qf  Yorkshire,  7  East.  588.  3  SmitKs  Rep. 
467.  This  was  an  indictment  for  not  repairing  a  highway. 
A  special  verdict  was  found.  The  indictment  alleged  that  a  cer- 
tain part  of  the  highway,  at  the  township  of  Qjnick,  in  the  West 
Riding,  &c.  to  wit,  a  certain  part  thereof  lying  next  adjoining 
the  west  end  of  a  certain  public  bridge  there  called  Tamewater 
Bridge^  and  within  the  distance  of  800  feet  thereof,  &c.  &c.  waa 
and  yet  is  Tory  ruinous,  &c*  &c.  And  that  the  inhabitants  of  the 
West  Riding  of,  &c.  of  right  ought  to  repair,  &c.  Plea^  ».  g. 
The  evidence  (as  far  as  it  is  material  to  this  point)  was,  that  the 
township  of  Q,uick  lay  in  the  parish  of  Saddktnorth  in  the  said 
Riding,  which  parish  had  been  immemorially  divided  into  foar 
districts  called  Mears,  in  one  of  which  mears  called  Shavi  Mear, 
the  highway  in  QfUck  (hereinbefore. mentioned)  lay;  and  that  the 
300  feet  at  the  other  end  of  the  bridge  lay  in  another  mear :  and 
that  each  mear  had  respectively  repaired  the  said  respective  high- 
ways, &c  ^c.  The  main  argument  was  upon  the  liability  of  the 
county  to  repair  these  ends  of  800  feet  each,  in  the  same  manner 
as  they  were  liable  to  repair  the  bridge.  This  was  decided  in  the 
affirmative.  But  in  arguing,  it  was  said  by  Mr.  Hohroydf  who  was 
counsel  for  the  crown,  and  not  contradicted  by  the  court,  that  no 
question  could  arise  as  to  any  special  liability  of  the  respective 
mears,  because  the  general  issue  only  was  pleaded;  and  any 
question  of  that  sort,  he  said,  could  only  be  raised  by  a  special 
plea.  He  cited  R.  v.  City  of  Nomich,  \  Str.  180. 182.  The 
counsel  for  the  defendants  argued  against  this,  upon  the  principle 
of  assuming  that  these  ends  were  highfnays  and  not  parts  of  the 
bridge.   This,  however,  the  court  overruled. 

It  seemeth  that  no  inhabitant  of  a  county  ought  to  be  a  juror ,  who  ought  to 
for  the  trial  of  an  issue,  whether  the  county  be  bound  to  such  be  junm. 
repairs  or  not ;  and  therefore  the  jury  must  come  from  some  ad- 
jacent county.    1  Hauo.  c.  77*  §  6* 

And  it  seemeth  that  the  same  objection  may  lie  as  to  ihejusticest  What  justieea 
vhere  they  are  (as  it  may  probably  happen)  all  interested.    In  maytiytheiii- 
wbich  case  it  seemeth  that  the  trial  shall  be  in  the  next  county,  dictment 
For  where  an  impartial  trial  cannot  be  had  in  the  proper  county, 
it  shall  be  tried  as  near  to  the  same  as  may  be.    As  in  the  case  of 
R'  v«  the  Inhai*  qf  the  county  qfthe  city  qf  Norajich^  concerning 
a  OQQBiy  bridge^  the  iriat  was  in  Sugbtk^    2  Burr.  856. 860. 
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1  Ann.  St.  1 . 
c.  18.  §  5. 

Removal  by 
certiorarL 


But  now,  by  a  special  statute,  an  inhabitant  of  the  county  in 
such  case  may  be  a  witness.     1  Ann.  st.  1.  c.  18. 

No  fine,  issue,  penalty,  or  forfeiture,  upon  any  presentment,  or 
indictment,  for  not  repairing  bridges,  or  the  highways  at  the  end 
of  bridges,  shall  be  returned  into  the  exchequer,  but  shall  be  paid- 
to  the  treasurer,  to  be  applied  towards  the  said  repairs  and  not 
otherwise. 

And  no  presentment  or  indictment  for  not  lepairing  bridges,  or 
highways  at  the  ends  of  bridges,  shall  be  removed  by  certiorari 
out  of  the  county  into  another  court. 

Removed  by  certiorari.]  In  the  case  of  R.  r.  Inhabitants  of 
Cumberland,  6  T.  R.  194.  the  chief  question  was,  Whether  an 
indictment  for  not  repairing  a  bridge  could  be  removed  by  crr- 
iiorari  or  not  ?  To  shew  that  it  could  not,  the  defendants  relied 
on  the  above  clause;  but  the  prosecutor  contended  that  it  was 
intended  only  to  prevent  defendants  removing  such  presentments 
or  indictments,  and  did  not  take  away  the  certiorcnri  from  the  pro* 
secutor, — Ld.  Kenton  C.  J.  stated  several  cases  in  which  informa- 
tions and  indictments  for  non-repair  of  bridges  had  been  removed 
by  writs  of  certiorari  applied  for  by  the  prosecutors.  And  that 
therefore  the  court  were  of  opinion  that  the  certiorari  was  pro- 
perly issued.  He  also  stated,  that  if  it  were  otherwise  it  would 
be  an  anomalous  case  in  the  law  of  England,  for  that  in  these  cases 
the  defendants  are  the  inhabitants  of  a  county,  and  if  the  indict- 
ments cannot  be  removed  by  certiorari,  they  must  be  tried  by 
the  very  persons  who  are  parties  to  the  cause. 

This  case  afterwards  came  by  wrie  of  error  before  the  House 
of  Lords,  where  the  above  judgment  was  affirmed.  S  Bos,  Sf 
Pafl.354. 

A  certiorari  lies  to  remove  an  order  made  by  the  justices  con- 
cerning the  repair  of  a  bridge,  pursuant  to  a  private  act  of  par- 
liament ;  and  tne  justices  ought  to  retain  the  private  act  upon 
which  their  order  is  founded.     Dalt.  504. 

R,  V.  the  Inhab.  of  Hamtoorthy  2  Str.  900.  Upon  motion 
to  quash  a  certiorari  to  remove  an  indictment  against  the 
defendants  at  sessions,  for  not  repairing  a  bridge,  it  was  in- 
sisted, that  by  the  1  Ann»  c.  18.  the  certiorari  is  taken  away.  To 
which  it  was  answered,  and  resolved  by  the  court,  that  this  act 
extendeth  only  to  bridges  where  the  county  is  charged  to  repair ; 
and  that  where  a  private  person  or  parish  is  charged,  and  the  right 
will  come  in  question,  the  act  of  the  SS^S  W.  e.  11.  hath  allowed 
the  granting  a  certiorari.    And  therefore  they  refused  to  quash. 

VI.  Charges  and  Manner  ofBepairing* 

By  the  12  Geo. 2.  c.29.  $  1.  The  charges  of  repairing. and 
amending  bridges,  and  highways  at  the  ends  of  bridges,  shall 
be  paid  out  of  the  general  county  rates.    (See  post.  52Geo>S. 

c.  110.) 

The  four  justices  in  sessions  as  aforesaid  may  appoint  two  sur* 
appoint  survey*  veyors,  with  salaries,  to  see  the  bridges  amended. 

22  H.  8.  And  this  business  of  surveying  the  bridges,  for  the  more  con- 
venience, is  usually  annexed  by  the  justices  to  the  office  of  the 
high  constables;  for  which  they  have  by  this  clause  power  to 
allow  them  salaries. 

And  by  stat.  43  Geo.  S.  c.  59.  (called  L^rd  Gotoer*s  act,)  after 
reciting,  that  whereas  tlie  inhabitants  of  counties  in  En^and, 
<*  are  oy  law  bound  to  repair,  support,  aod  maintain  the  public 


From  towiont. 


12  G.  2.  C.29. 
Charges  of  n- 
pairing. 

Justices  may 
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ors. 

c  5.  $  4. 


43  0.3.  C.59. 
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bridges,  commonly  called  county  bridges f  within  such  oountiei  45G.  5.c.  59. 
respectively,  imd  the  roads  at  each  of  the  ends  thereof  for  limited 
distances ;  but  the  laws  empowering  them  so  to  do  are  insufficient 
and  defective :  And  whereas  doubts  have  arisen  how  far  the  said 
inhabitants  are  liable  to  improve  such  bridges  when  they  are  not 
sufficiently  commodious  for  the  public,"  it  is  enacted,  **  that  it  Survcyon  of 
shall  be  lawful  to  and  for  the  surveyor  of  bridges  and  other  public  «>unt}r  bridges 
works,  in  each  and  every  county  respectively  within  England^  ""Po^ered  to 
appointed  or  to  be  appointed  by  the  justices  at  any  general  quarter  ^tfa«repair  of 
sessions  of  the  peace  to  be  holden  for  such  county,  and  the  said  bridges  in  the 
sunrejor  is  hereby  authorised  and  empowered  to  search  for,  take,  same  manner  as 
and  carry  away  gravel,  stone,  sand,  and  other  materials,  for  the  surveyors  of 
repair  of  such  bridges  and  roads  at  the  ends  thereof,  as  the  in-  ^^^^q*^^ 
habitants  of  counties  are  bound  to  repair,  and  to  remove  ob«  q%^ 
structions  and  annoyances  from  such  bridges  and  roads,  in  such 
and  the  same  manner  as  the  surveyor  or  surveyors  of  any  com- 
mon highway  within  this  kingdom,  is  or  are  by  stat.  IS  Geo,  S«  c.  78« 
authorised  to  do ;  and  the  several  powers  and  authorities  thereby 
vested  in  the  surveyor  or  surveyors  of  highways,  as  well  for  the 
getting  of  materials  as  the  preventing  and  removing  of  all  nui- 
sances and  annoyances  from  such  bridges  and  roads,  shall  be,  and 
the  same  are  hereby  vested  in  the  surveyor  and  surveyors  of 
county  bridges,  and  the  roads  at  the  ends  thereof  as  aforesaid ; 
and  the  several  penalties,  forfeitures,  matters,  and  things,  in  the 
said  act  contained,  relating  to  highwajrs,  shall  be  and  the  same 
are  hereby  extended  and  applie<}i  as  far  as  the  same  ara  appli* 
cable,  to  such  bridges,  and  the  roads  at  the  ends  thereof  as  atore* 
said,  as  fully  and  enectually  as  if  the  same  and  every  part  thereof 
were  herein  repeated  and  re-enacted ;  the  said  surveyor  or  sur- 
veyors making  satisfaction  and  compensation  for  all  trespass  and 
damage  done  in  the  execution  of  the  powers  of  this  act,  in  such 
and  the  same  manner  as  the  surveyors  of  highways  are  required 
to  make  in  and  by  the  said  act  of  the  13  Geo.  S.  c.  78." 

§  3.  And  the  right  and  property  of  all  tools,  implements,  tim-  Tools  and  ms- 
her»  bricks,  stones,  gravel,  and  other  materials,  purchased,  gotten,  terials  prorided 
or  had,  or  to.  be  purchased,  gotten,  or  had  by  or  by  the  order  of  ^^  ^  ^'^^S 
justices  in  counties,  or  the  surveyor  of  county  bridges  for  the  iTthtrsuir^w. 
time  being,  or  in  any  respect  belonging  to  such  counties,  shall  be 
vested  in  such  surveyor  for  the  time  being ;  in  whom,  upon  any 
action  or  indictment  being  commenced  or  prosecuted,  such  pro- 
perty may  be  laid. 

And  by  stat.  54  Geo,  3.  c.  90.  §  2.  AH  the  powers  and  provi-  54  G.  5.  c.  90. 
sions  of  stat,  43  Geo.  S.  c.  59.  (except  as  to  bridges  hereafter  to  be 
erected,)  are  extended  **  as  well  to  bridges  and  the  roads  at  the 
ends  thereof  repaired  by  the  inhabitants  of  hundreds,  and  other 
general  divisions  in  the  nature  of  hundreds,  as  to  bridges  and  the 
roads  at  the  ends  thereof  repaired  by  the  inhabitants  of  counties." 

And  by  stat.  55  Geo.  3.  c.  14-3.  }  1.  After  reciting  the  above-  55  G.3.  c  143. 
n^entioned  provisions  of  statutes  4-3  Geo.  3.  c.  59.  §  I.  and  54  Geo. 3.  §  1. 
^.90,,  and  that  whereas  "  it  is  expedient,  that  surveyors  of 
^^^'^".ty  bridges  and  other  persons,  being  under  contract  for  the 
rebuilding  or  repairing  such  bridges,  or  bridges  repaired  by  the 
inhabitants  of  hundreds  and  other  general  divisions  of  counties  in 
^e  nature  of  hundreds,  should  have  a  more  extended  power  for 
procuring  materials  than  is  at  present  vested  in  such  surveyors  of 
county  bridgesi  by  the  operation  of  tlie  said  first  recited  act,  so 
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o5G.7.  c.  149.  far  as  relates  to  the  procaring  of  stone  for  such  purposes  from 
Surveyors  of  quarries  ;**  it  is  enacted,  that  '<  it  shall  and  may  be  lawful  to  and 
county  bridges,  for  every  surveyor  of  such  bridges  in  each  and  every  county 
and  other  per-  within  England,  appointed  or  to  be  appointed  by  the  justices  at 
under  ronSicts,  ^^^  general  quarter  sessions  of  the  peace  to  be  holden  for  such 
empowered  to  County  ;  and  also  to  and  for  the  bridge  master  or  all  and  every 
take  stones  for  persons  or  person  ni'ho  may  at  the  passing  of  this  act,  or  from 
the  repair  of  and  after  the  passing  thereof,  be  under  contract  for  the  rebuilding 
county  bridges,  or  repairing  of  any  public  bridge,  built  or  repaired  at  the  expense 

of  the  inhabitants  of  any  such  county,  hundred,  or  general  di- 
vision as  aforesaid ;  and  such  surveyor  and  surveyors,  and  also 
such  other  person  or  persons,  are  hereby  authorised  and  em- 
Consent  and  powered,  witn  the  consent  and  by  the  order  of  two  justices  of  the 
order  of  two  peace,  acting  for  the  county  in  which  such  bridge  is  intended  to 
justices  of  the  be  rebuilt  or  repaired^  first  had  and  obtained  for  that  purpose,  to 
peace  necessary,  gggrch  for,  work,  dig,  get,  and  carry  away  any  stone,  in,  from,  or 

out  of  any  quarry  or  quarries  whatsoever,  within  the  county  or 
counties  to  which  such  bridge  may  belong ;  other  than  and  ex- 
Quarries  situ,  cept  isuch  quarries  as  may  be  situated  within  a  garden,  yard, 
ated  in  gardens  avenue  to  a  bouse,  lawn,  park,  paddock  or  inclosed  plantation,  or 
*°^  ^^^'^'^  to  ^  ™^y  ^^^  ^^  hereafter  have  ornamental  timber  trees  growing 
bTused  without  ^^creon,  without  the  licence  or  consent  of  the  owner  or  owners  of 
consent  of  the  such  ouarry  or  quarries,  as  such  surveyor  or  other  person  or  per- 
owners.  SOUS  shall  judge  necessary  for  the  rebuilding  or  repairing  of  such 

bridges  respectively,  provided  such  quarry  or  quarries  shall  have 
been  worked  within  the  last  three  years  preceding  the  time  when 
such  bridge  shall  be  about  to  be  reouilt  or  repaired ;  die  sard  sur- 
Satisfaction  to    veyor  or  other  person  or  persons  making  such  satisfaction  and 
be  made  for       recompense  for  the  value  of  such  stone,  and  also  for  the  damage 
rtooe,  and  jq  ]^  ^one  to  such  quarry  or  quarries  by  the  getting  and  carry- 

•^•"^  ^«°*-     ing  away  the  same,  a«f  shall  be  agreed  upon  between  Kim  or  them, 

and  the  owner,  occupier,  or  other  person  interested  in  such  quarr}' 
In  case  of  re-  or  quarries  respectively ;  and  in  case  they  cannot  agree,  or  such 
fusal  ^^*^  owner  or  occupier  or  other  person  interested  shall  refuse  to  treat, 
Mma  OT  qwoter  ^^^^  *°*^  ^^  every  such  case  the  justices  of  the  peace  at  their  ge- 
sessions  shall  neral  or  quarter  sessions,  or  any  two  or  more  of  them  appointed 
cause  the  value  for  that  purpose,  fourteen  days  notice  having  been  given  to  the 
of  the  stones,  owner  or  his  agent  of  the  intention  to  require  a  jury,  shall  cause 
^e^S^tte^  the  value  of  isuch  stones  and  amount  or  such  damage  tobeen- 
dOTetcTbe  as-  q'*'*'®^  into  and  ascertained  by  a  jury  of  indifierent  men  of  the 
certained  by  a  county,  riding,  division,  city,  town,  liberty,  or  precinct  wherein 
jury.  the  same  shall  be  situated ;  and  to  that  end  shall  summon  and  call 

before  such  jury  and  examine  upon  oath  (which  oath  any  two  or 
more  of  such  justices  of  the  peace  is  and  are  hereby  empowered  to 
ed'SSTthe  administer)  any  person  or  persons  whomsoever;  and  such  justices 
jury,  may  be  ^^  ^^®  peace,  OT  any  two  of  them,  shall,  by  ordering  a  view  or 
examined  upon  Otherwise,  use  all  ways  and  means  for  die  information  of  them- 
oath.  selves  and  of  such  jury  in  the  premises ;  and  when  such  jury  shall 

have  enquired  of  and  ascertained  the  value  of  such  stones  and 
amount  of  such  damage,  the  said  justices  of  the  peace  shall 
thereupon  order  that  the  sum  or  sun\^,  which  shall  so  appear  to 
be  the  value  of  such  stones  and  amount  of  sudi  damage  shall  be 
paid;  whidfi  verdict  or  inquisition  and-  order  shall  be  filed  of  re- 
cord by  the  clerk  of  the  peace,  or  other  officer  having  the  cus- 
tody of  the  records  of  the  said  county,  riding,  division,  city, 
town,  liberty,  or  precinct,  and  shall  be  final  and  conclusive  to  «D 
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intents  and  purpose!  whatsoever,  against  all  parties  and  persons  55  0.  s.c.  H3. 
whomsoever  claiming  or  to  claim  in  possession,  remainder,  rever- 
sion, or  otherwise,  dieir  heirs  and  successors,  as  well  absent  as 
present,  infants,  lunaticSi  idiots,  and  persons  under  coverture,  or 
any  other  disability  whatsoever,  corporations,  guardians,  com- 
mittees, husbands,  trustees,  and  attornies,  or  any  other  person  or 
persons  whomsoever.'* 

§  %  "  And,  for  the  summoning  and  returning  such  juries,"  it  Justices  of  Ui« 
is  enacted,  "  that  such  justices  of  the  peace,  or  any  two  of  P*?**™*y^ 
them,  may  issue  their  warrant  or  warrants  to  the  sheriff  or  bailiff  2!^V^*^^^^  ^ 
of  any  particular  county,  riding,  division,  city,  town,  liberty,  or  turn  juries, 
precinct,  within  the  limits,  of  which  the  quarry  or  quarries  shall 
be  situated,  requiring  him  to  impannel,  summon,  and  return  an 
indifferent  jury  of  twenty-four  persons,  qualified  to  serve  on 
juries,  to  appear  before  the  said  justices,  or  any  two  of  them,  at 
sttch  time  and  place  as  in  such  warrant  or  warrants  shall  be  ap- 
pomted ;  and  such  sheriff  or  bailiff  is  and  are  hereby  required  to 
unpannel,  summon,  and  return  such  number  of  persons  accord- 
ingly; and  out  of  the  personsuso  impannelled,  summoned,  and 
returned,  or  out  of  such  of  them  as  shall  appear  upon  such  sum- 
mons, the  justices  of  the  peace,  or  any  two  of*  them,  shall,  and 
they  are  hereby  empowered  and  required  to  draw  by  ballot,  and 
to  iwear  or  cause  to  be  sworn,  twelve  men,  who  shall  be  the  jury  Jut- 
for  the  purposes  aforesaid ;  and  in  default  of  a  su£Bcient  number 
of  jurvmen  so  returned,  the  said  sheriff  or  bailiff  shall  take  such 
other  honest  and  indifferent  men  of  the  by-standers,  or  that  can 
speedily  be  procured  to  attend  that  service,  to  make  up  the  num- 
ber of  twelve;  and  all  persons  concerned  shall  have  tneir  lawful 
challenges  against  any  of  the  said  jurymen  when  they  come  to 
be  sworn ;  and  the  said  justices  of  the  peace,  or  any  two  of  them,  Vewdtfonjmry 
shaH  have  power  from  time  to  time  to  impose  a  fine  or  fines  on  wfuangtosp- 
such  sheriff  or  bailiff,  or  his  deputy  or  deputies,  making  default  f?*^. /"^  ^^^ 
m  tbe  premises,  and  on  any  of  the  persons  who  shall  be  sum-  penons  sum- 
moned  and  returned  on  such  jury,  and  who  sliall  not  appear,  or  monedtoat. 
appearing  shall  refuse  to  be  sworn  on  the  said  jury,  or  being  tend,  lefoniif 
sworn  shall  refuse  to  give  or  shall  not  give  a  verdict,  or  shall  in  togi¥ee?ideno€. 
any  other  manner  wufully  neglect  his  or  their  duty  therein,  and 
al»»  on  any  person  who  being  summoned  and  required  to  give 
evidence  before  the  said  jury,  shall  refuse  or  neglect  to  appear, 
or  appearing  shall  refuse  to  be  sworn  or  to  give  evidence,  so  that 
DO  such  fine  be  more  than  10/.  nor  less  than  20if .,  on  any  one  per- 
son for  one  offence." 

i  3.  Enacts,  <^  that  in  case  any  jury  shall  give  in  and  deliver  a  Expenses  of 
verdict  for  more  money  as  the  value  of  such  stones  and  amount  ^)^'^^ 
of  such  damage,  than  what  shall  have  been  offered  for  the  pur-  •    o»fnyeiu 
chase  thereof  by  such  surveyor  dt  other  person  or  persons  as 
aforesaid,  the  costs  and  expenses  of  summoning  and  maintaining 
the  jury  and  witnesses  shall  be  borne  and  paid  out  of  the  rates 
to  be  collected  within  such  county  respectively;  but  if  such  jury 
shall  give  in  and  deliver  a  verdict  for  no  more  or  for  less  money  than 
the  raooey  which  shall  have  been  so  offered  by  such  surveyor  or 
Other  person  or  persons  as  aforesaid,  then  the  costs  and  expenses 
of  summoning  and  maintaining  the  said  jury  and  witnesses  shall 
be  borne  and  paid  by  the  person  or  persons  with  whom  such  con- 
troversy or  dispute  touching  the  value  of  such  stones  and  amount 
of  8ud)  damage  shaM  arise,  and  diall  be  levied  by  the  warrant  of . 
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Vide  45  G.  8. 
c.  59.  post. 


Widening 
bridges. 


TBlidQea  (Repairing^  Altering,  S^c.)     §  vi. 

one  of  the  said  justices,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  person  or  persons  made  liable  to  the  payment 
thereof." 

§  4.  Provided,  |'  That  if  any  person  shall  think  himself  ag- 
grieved by  any  thing  done  in  pursuance  of  this  act,  such  person 
may  within  the  space  of  three  calendar  months  next  after  the 
cause  of  complaint  shall  have  arisen,  appeal  to  the  justices  of  the 
peace  at  any  general  quarter  sessions  of  the  peace  to  be  holden 
for  the  limit  wherein  the  cause  of  complaint  shall  arise,  every 
such  appellant  first  giving  fourteen  days  notice  at  least  in  writing, 
of  his  intention  to  bring  such  appeal,  and  of  the  cause  or  matter 
thereof,  to  the  person  or  persons  against  whom  such  complaint 
shall  be  made,  and  within  three  days  next  afler  such  notice  enter- 
ing into  a  recognisance  before  some  justice  of  the  peace  acting 
for  the  county  wherein  the  caqse  of  complaint  shall  arise,  with 
two  sufficient  sureties  conditioned  to  try  such  appeal,  and  to  abide 
by  the  order  of  and  pay  such  costs  as  shall  be  awarded  by  the 
justices  at  such  session  aforesaid ;  and  the  said  justices  at  such 
session,  upon  due  proof  of  such  notice  being  given  as  aforesaid, 
and  of  the  entering  into  such  recognisance,  shall  hear  and  finally 
determine  the  cause  and  matter  of  every  such  appeal  in  a  sum- 
mary way,  and  make  such  award  to  the  party  appealing  or  ap- 
pealed against,  as  the  said  justices  shall  think  proper ;  and  the 
determination  of  such  justices  so  assembled  shall  be  binding  and 
conclusive  to  all  intents  and  purposes." 

It  seemeth  to  be  clear  that  those  who  are  bound  to  repair 
bridges,  must  make  them  of  such  height  and  strength  as  shall  be 
answerable  to -the  course  of  the  water,  whether  it  continue  in 
the  old  channel,  ur  make  a  new  one.     1  Havo,  c.77*  §  1* 

And  persons  are  not  trespassers,  for  entering  on  any  adjoining 
lands  tor  repairing  bridges,  or  laying  thereon  the  requisite 
materials. 

in  Rex  V.  Justices  of  Glamorganshire,  5  T.i?.  279.  BuUer  J. 
said,  "  As  to  the  power  of  justices  to  change  roads,  by  changing 
the  local  situation  of  a  bridge,  there  certainly  are  old  cases 
against  it,  and  they  were  properly  decided ;  because  previous  to 
14  Gio.  2.  c.  33.  the  sessions  had  no  power  to  change  the  situa- 
tion of  bridges ;  but  thdt  act  impliedly  gives  them  that  power,  for 
it  enables  them  to  purchase  lands  adjoining  any  county  bridge, 
Jbr  the  more  commodious  enlarging  and  convenient  rebuilding  the 
same.  This,  therefore,  impliedly  gives  them  the  power  of  aU 
tering  the  position  of  the  bridge  to  suit  the  convenience  of  the 
public." 

And  in  one  case  the  court  strongly  intimated,  that  if  a  bridge 
used  for  carriages,  though  formerly  adequate  to  the  purposes  in- 
tended, were  not  now  of  siffficient  width  to  meet  the  public 
exigencies,  owing  to  the  increased  width  of  carriages,  the  burden 
of  widening  it  must  be  borne  by  those  who  are  bound  to  repair 
the  bridge.  And  Lord  Kenyan  C.  J.  in  giving  the  judgment  in 
this  case,  said,  that  upon  this  question  there  could  not  be  enter- 
tained much  doubt.  Rex  v.  Inhat*  of  Cumberland^  6  7\  /?•  194. 
ante*     See  also  Rex  v.  TV*  R,  of  Yorkshiret  ante* 

However,  where  the  same  case  came,  by  error,  before  the 
house  ojf  lords,  the  lord  chancellor  (Ld.  Eldon)  expressed  great 
doubts  whether  the  same  persons  who  are  bound  to  repair  a 
bridge  are  also  bound  to  widen  it,  if  the  exig<9cies  of  the  public 
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should  reijuire  iu  In'hab,  of  Cumberland  v.  7!&^  King;  in  Error,-^ 
S  Bob.  Sf  PnU,  $54^. 

The  defects  in  the  laws  for  repairing  an4  rebuilding  county  43G.  3.c.59. 
bridges^  bj  enabling  the  justices  at  sessions  to  purchase  lands  Quarter  sc»- 
under  certain  circumstances  for  such  purposes,  (which  was  in  *'j^"*.  '"^>;  ^^^'*^ 
some  degree  supplied  by  the  14  Geo.2.  c.  33.  §  I.)  are  more  com-  counrTria"^ 
pletely  remedied  by  the  43  Geo.  3,  c  59.  §  2.  by  which  it  is  en-  and"roatis  af  the 
acted,  '<  That  where  any  bridge  or  bridges,  or  roads  at  the  ends  end  thereof,  or 
thereof,  repaired  at  the  expense  of  any  county,  shall  be  narrow  widea  ilu?  some. 
and  incommodiouSf  it  shall  and  may  be  lawful  to  and  for  the  said 
justices  at  any  of  their  general  quarter  sessions,  to  order  and 
direct  such  bridge  or  bridges,  and  roads,  to  be  widened,  improved, 
and  made  commodious  for  the  public  ;  and  that  where  any  bridge 
or  bfidges,  repaired  at  the  expense  of  any  county,  shall  be  so 
inoch  in  decay  as  to  render  the  taking  the  same  wholly  down  ne- 
cessary or  expedient,  it  shall  and  may  be  lawful  to  and  for  the  said 
justices,  at  any  of  their  said  general  quarter  sessions,  to  order  and 
direct  the  same  to  be  rebuilt,  either  on  the  old  scite  or  situation, 
or  on  any  new  one  more  convenient  to  the  public,  contiguous  to 
or  witiiin  two  hundred  yards  of  the  former  one,  as  to  such  justices 
shall  seem  meet ;  and  if,  for  the  purpose  of  altering  the  siturt- 
tion,  or  of  widening  or  enlarging  any  such  bridge  or  bridges,  road 
or  tbads  as  aforesaid,  it  shall  be  necessary  to  purchase  any  land 
or  ground,  [or  by  54  Geo*  3«  c.  90.  '  any  building  or  buildings, 
or  other  erections,']  it  shall  and  may  be  lawful  for  such  county 
surveyor  iat  surveyors,  by  and  under  die  direction  of  such  justibcs 
at  their  generial  quilrter  sessions  as  aforesaid,  to  set  out  and  ari- 
cenifm  the  same,  not  exceeding  in  the  whole  one  acre  at  any  one 
such  bridge  as  afbresaid,  and  to  contract  and  a^ee  with  the 
owner  or  owners  of  silch  land,  and  persons  interested  th<;rein(^  for 
the  purchase  thereof,  either  by  a  sum  in  gross,  or  by  an  annual 
rent,  at  the  option  of  sUch  owner  or  owners;  and  if  the  said  sur- 
veyor or  surveyors  cannot  agree  with  the  said  owner  or  ownelrs 
for  the  putdiase  thereof,  or  the  recompense  to  be  made  for  the 
same,  or  by  reason  of  such  owner  or  owners  not  being  to  be 
found,  shall  be  prevented  from  treating,  then  and  in  every  such 
case,  the  said  justices  in  their  general  quarter  sessions  shall  im- 
paanel  a  jiiry,  and  assess  the  compensation  and  sntisfuction  for 
sach  land,  and  for  the  trespass  and  damage  to  be  done  by 
the  execution  of  the  powers  oi  this  act;  in  the  same  manner  as 
they  are  authorised  and  empowered  to  do  by  the  said  above  men- 
tioned act  ot  the  13  Geo.  3.  c,  78.  in  t-elation  ^to  highway^ ;  and 
all  and  every  the  clauses,  powers,  provisions,  exeftiptions^  pe- 
nalties, matters,  and  things,  in  the  said  act  contained,  as  we)l 
with  respect  to  impannelling  juries,  e^taminlog  tmd  sweciring  wit- 
nesses^ payments  of  expenses,  enabling  bodies  politic,. CJorporate, 
and  coHegiate,.  and  other  incapacitated  persons,  .to  sell  and  cpn- 
vey,  and  all  other  the  powers  and  ptovliibns  of  the^said  ttcti  shajl 
be,  and  the  same  «re  hereby  extended  and  applied  to  the  works 
by  this  act  authorised  to  bje  dode  and  performed,.. as  far  as  the 
same  are  applicable^  as  fully  and  effectuidly,  to  all  mtenta  and 
purposeSf  abi  if.  the  sattie  were  herein  particularly  repeated  and 
re-enacted :  PH^ididf  th^  no  money  shiUl  be  aralied  to  the  Presentment  to 
amendment  or  alteration  of  any  $ttcb  bridge  ok  bridges,  until  he  made, 
presentment  shall  have  been  made  of  the  insufficiency,  incon* 

vol.  I.  c  c 
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43G.3.  C.59.     veniency,  or  want  of  reparation  of  such  bridge  or  bridges,  in 

pursuance  of  some  or    one  of  the  statutes  made  and  now    ia 

force  concerning  public  bridges." 

Inhabitants  of        §  ^»  And  the  inhabitants  of  counties  shall  and  may  sue  for  any 

counties  may      damases  done  to  bridges  and  other  works  maintained  and  re* 

sue  for  clfQMges  paired  at  the  expense  of  such  counties  respectively,  and  for  re- 

r°°^  *®.   "^  covering  of  any  property  belonging  to  such  counties,  in  the  name 
in  tne  name  of    _^  ..    .  °  j     i        •    it       j  ■  j  •     .t  •       /• 

the  surreyor.      ^^  ^®"'  surveyor,  and  also  shall  and  may  be  sued  m  the  name  of 

such  survevor ;  and  no  action  or  prosecution  to  be  brought  or 
commenced  by  or  against  the  inhabitants  of  counties,  by  virtue 
of  this  act,  in  the  name  of  the  said  surveyor,  shall  abate  or  be 
discontinued  by  the  death  or  removal  of  such  surveyox^or  by  the 
act  of  the  surveyor,  without  the  consent  of  the  justidte  at  their 
general  quarter  sessions,  but  the  surveyor  for  the  time  being 
shall  be  deemed  the  plaintiff  or  defendant  in  such  actions,  as  the 
case  may  be :  Provided,  that  every  such  surveyor  in  wtiosc  name 
any  action  or  suit  should  be  so  commenced,  prosecuted,  or  de- 
fended, shall  be  reimbursed  and  paid  out  of  the  monies  in  the 
hands  of  the  treasurer  of  the  public  stock  of  such  county  re- 
spectively, all  such  costs  and  charges  as  he  shall  be  put  unto  or 
become  chargeable  with  by  reason  of  his  being  so  made  plaintiff 
or  defendant  therein ;  and  also  all  the  costs  and  charges  of  pro- 
secuting any  indictment  or  indictments,  or  other  proceedings 
against  any  person  or  persons  whomsoever. 
Oidera  respect-       j  6.  All  orders  and  proceedings   within  the  county  of  Yori^ 
hS^^^^A       ^^^^^  to  county  bridges,  shall  in  future  be  made  and  had  by  the 
cow^of  ^ib    justices  of  the  respective  ridings,  assembled  at  the  annual  and 
to  be  made  by     general  quarter  sessions  holden  the  first  whole  week  after  Easter, 
the  sessions  held  and  at  no  Other  sessions  whatever,  within  such  ridings,  except  at 
the  first  week      such  adjournment  as  shall  be  made  at  the  above  annual  and  general 
after  Easter.       quarter  sessions,  so  holden  as  aforesaid,  for  the  express  purpose  of 

carrying  such  orders  into  effect ;  provided,  that  it  shall  be  lawful 

for  any  two  justices  of  the  said  Ridings  respectively,  in  cases  of 

emergency,  to  give  such  orders  for  making  temporary  bridges,  or 

such  temporary  repairs  as  shall  be  necessary  for  the  teroporaiy 

accommodation  of  the  public. 

Rcz  y.  The  The  justices  of  Dorset  having  under  the  stat.  4S  Geo.  3.  c.  5d» 

Justices  of         contracted  for  the  building  of  a  new  bridge  in  a  different  site  in 

Dorset  and         jj^y  ^f  ^^  q\^  q^^^  which  was  ruinous ;  and  having  <lirected  the 

15  fSffit,  594.     ^^^  bridge  to  be  taken  down  before  the  new  one  was  passable,  for 

the  benefit  of  the  old  materials  to  be  used  by  the  contractor  ia 
finishing  the  new  bridge  ;  the  court  of  K.  B.  refused  a  writ  (^pro- 
hibition to  them  to  restrain  them  from  putting  down  the  old  before 
the  new  bridge  was  passable ;  though  there  were  strong  affidavits 
of  the  inconvenience  and  loss  to  be  sustained  by  the  neighbour- 
hood in  being  obliged  to  use  a  roundabout  ^ay  in  the  interval: 
referring  the  complainants  to  the  ordinary  remedy  by  indictment,  if 
the  pulling  down  the  old  bridge  under  these  circumstances  were 
a  nuisance ;  and  seeing  no  occasion  to  interfere  by  applying  a 
prompt  remedy  of  a  novel  kind  in  modern  practice,  Ld.  ElU^- 
oorough  C.  J.  asked,  What  must  have  been  tne*  case  if  the  magi*- 
trates  had  ordered  the  bridge  to  be  rebuOt  on  the  old  site ;  woen 
it  would  have  been  impossible  to  continue  the  old  bridge  standing 
until  the  new  one  was  finished  ? 


A  bridge  IB  not  a  liishiray  within  the  meaning  of  atat.  IS  Geo,^*  Osmond  ▼.' 
€.84.  §60,  and  therefore  a  person  carrying  materials  for  the  Widdicombe, 
repair  of  a  bridge  along  a  turnpike  road,  is  not  exempted  from  the  ^  B.&  A.  49. 
payment  of  toH.     See  title  il$i0{)lDaE0y  Vol.  ii. 

VII.  Contracting  for  a  Term  of  Tears. 

By  the  12  Geo.  ^.  c.29.  §  H.  When  any  public  bridges,  i2G.2.c.29. 
ramparts,  banks,  or  cops,  or  other  works,  are  to»  be  repaired  at  S  ^^ 
the  expense  of  the  county,  city,  riding,  ^c.  the  justices  at  their 
general  or  qaarter  sessions,  afber  presentment  made  by  the  grand 
Jury,  of  want  of  reparation  thereof,  may  contract  with  any  person 
tor  rebuilding^  repairing,  and  amending  the  same  for  any  term 
not  exceeding  seven  years  at  a  certain  annual  sum. 

In  order  to  which  they  shall  at  their  general  quarter  sessiionB 
give  public  notice  of  their  intention  of  contracting  with  any 
person  for  rebuilding,  repairing,  and  amending  the  same. 

And  such  contracts  shall  be  made  at  the  most  reasonable  price 
which  shall  be  proposed  by  the  contractors ;  who  shall  gnre  suf- 
ficient security  for  the  due  performance  thereof  to  the  clerk  of 
the  peace,  sr  the  town  clerk,  or  clnef  officer  of  such  county,  &c. 

And  all  contracts  when  agreed  to,  and  all  orders  relating  thereto, 
shall  be  entered  in  a  book  to  be  kept  by  the  clerk  of  the  peace, 
^c.  for  that  purpose ;  who  shall  keep  the  same  amongst  the  .re- 
cords of  the  county,  &c.  to  be  inspected  by  any  of  the  justices 
within  their  limits,  at  all  seasonable  times,  and  by  any  person 
employed  by  any  parish  or  place^  -contributing  Xo  the  same^ 
witDout  fee. 

By  Stat.  52Gtfo«3.  c.  110.  reciting,  that  whereas  by  ldGfeo.2.  52'G.9.€.  Ua 
•c.  29.  **  no  part  of  the  money  to  be  raised  and  collected  in  pur- 
suance of  that  act  shall  be  applied  to  the  repair  of  any  bridges, 
gaols,  prisona,  or  houses  of  correction,  until  presentments  be  made, 
(y  the  respective  grand  juries  at  the  assize,  great  sessions,  general 
gaol  delivery,  or  general  or  quarter  sessions  of  the  peace,  held  for 
any  county,  riding,  division,  city,  town  corporate,  or  liberty,  of 
the  insufficiency,  inconveniency,  or  want  ot^  reparation  of  their 
bridges,  gaob,  prisons,  or  houses  of  correction ;"  andlhat  **  when 
any  public  bridges,  ramparts,  banies,  or  cops,  or  other  works,  are 
to  be  repaired  at  the  expense  of  any  couifty,  city,'*  &c.  **  it  shall 
and  may  be  lawful  to  and  for  the  justices  •of  the  peace,  at  their 
general  or  «[narter  sessions  respectively,  or  the  greater  part  of 
them  then  and  there  assembled,  if  they  think  proper  and  con- 
venient, after  presentment  to  be  made  as  aforesaid  of  the  want  of. 
reparation  of  such  bridges,  ramparts,  banks,  or  cops,  to  contract 
and  agree  with  any  person  or  persons,  for  rebuiloing,  repairing, 
and  amending  of  such  bridges,  ramparts,  banks,  or  cops,  as  shiul 
be  within  their  respective  counties,"  &c  ''and  all  other  works 
which  are  to  be  rejpaired  and  done  by  assessment  on  the  respective 
counties,'*  &c.  "  foe  an^  term  or  terms  of  years,  not  exceeding 
seven  years,  at  a  certain  annual  sum,  payment,  or  allowance  for 
the  same,  such  contractor  giving  sufficient  security  for  the  due 
performance  thereof  to  the  respective  clerk  of  the  peace  for  the 
time  being,  or  the  town  derk,  high  bailiff,  or  chief  officer  of  any 
city,  towa  corporatti^'or  Kberty ;  and  that  such  justices,  at  their 
fe^ective  general  'or  quarter  sessions,  shall  give  public  notice  of 
their  intention  of  contracting  for  rebuilding,  repairing  and  amend <• 
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yj  G.  5.  c.  1 10,  ing  the  bridges,  ramparts,  banks,  or  cops,  and  other  works  afore- 
said, and  that  such  contracts  shall  be  made  at  the  most  reasonable 
price  which  shall  be  proposed  by  such  contractors  respectively ; 
and  that  all  contracts,  when  agreed  to,   and  all  orders  relating 
thereto,  shall  be  entered  in  a  book,  to  be  kept  by  the  respeptive 
clerk  of  the  peace  for  the  time  being,  or  the  town  clerk,  high 
bailiff,  or  chief  officer  of  any  city,  town  corporate,  or  liberty,  for 
that  purpose,   ^«ilo   is   and  are   hereby  required   to  keep  them 
amongst  the  records  of  such  county,'  &c.  **  to  be  from  time  to 
time  inspected  at  all  seasonable  times  by  any  of  the  said  justices 
within  the  limits  of  their  commissions,  and  by  any  person  or  per- 
sons employed  or  to  be  employed  by  any  parish,  townahip,  or 
place,  contributing  to  the  purposes  of  this  act,  without  fee  or 
reward:  and  whereas   great  expense   in   the  repairs  of  county 
bridges,  ramparts,  banks,  cops,  or  other  works  appertaining  to  the 
same,  and  of  the*  roads  over  the  same,  and  of  so  much  of  the  roads 
at  the  ends  thereof  as  by  law  is  to  be  repaired  at  the  expense  of 
any  county,  riding,*'  &c.  "  and  great  inconvenience  to  the  public 
may  be  often  in  a  great  measure  prevented  by  timely  and  imme- 
diate repair  of  any  inconsiderable  damage,  injury,  defect,  or  sudden 
want  of  repair  or  amendment  of  the  same,  without  the  delay  which 
raust  generally  arise  from  the  necessity  imposed  by  the  aforesaid 
act,  oia  presentment  by  the  grand  jury  at  the  assize,  great  sessions, 
'  or  general  or  quarter  sessions  of  the  peace  held  for  any  county, 
city,"  &c.  **  of  the  want  of  reparation  of  the  same;  by  means  of 
which  delay  the  aforesaid  want  of  repair  is  often  very  much  in- 
creased, to  the  great  expense  of  the  county,  and  great  incon« 
yenience  of  the  public:  and  whereas  it  is  also  expedient  that  the 
justices  of  the  peace  of  any  county,  city,"  ftc.  '^  at  their  genetal^ 
quarter  sessions  respectively,  before  any  presentment  shdfl  have 
]$een  made  as  aforesaid,,  as  directed  by  the  aforesaid  act,  of  the 
want  of  repair  of  such  roads,  should  he  enabled  without  aa^r  sudi 
presentmen  to  contract  and  agree  milh  certain  persons  heremafter 
mentioned,  for  the  repairing  and  amending  of  the  same ;  and  also 
for  keeping  the  same  in  repair  when  so  repaired  and  amended ;" 
Quarter  scs-       ti^  is  enacted^  **  that  it  shall  and  may  he  lawnil  fop  the  justices  of 
sionsmayap-      the  peace  of  any  county,  city,"  &c*  ''at  their  general  quarter 
point  annually    gessions  or  great  sessions  respectively,  to  be  holden  in  the  week 
jusUces*n«^  to    ^^^^  ^^^  ^^  clause  of  Eotter^  or  the  gvaalier  part  of  them  then 
superintend        ^^^  there  assembled,  to  appoint  annuuly  two  or  more  juaftioes 
roads  and  acting  in  and  for  any  division   of  justices  in  such  county,  ci^," 

bridges.  &c..  **  in  or  near  which  any  such  county  bridge,  or  any  bnige 

which  is  in  part  a  county  bridge,  ramparts,  banks,  cops,  or  other 
works  appertaining  to  tiie  same,  or  any  part  or.  parts  thereof,  6r 
the  roads  over  the  same,  or  so  much  of  the  roads  at  the  ends 
thereof  as  by  law  is  to  be  repaired  at  the  expense  of  any  county, 
city,"  &c. ''  shall  be  situate,  to  superintend  the  same ;  and  whenever 
it  shall  appear  on  their  own  inroection  to  b^  necessary  lor  the 
purpose  of  preventing  the  further  decay  and  injury  of  the  tense,  to 
order  any  immediate  repairs  or  amendments  to  be  done  to  the 
same  or  taany  part  thereof;  but  it  shall  and  may.be  lawful  for  any 
two  juyticf^  so  to  be  appointed  as  aforesatdi  by  a  written  order  (A) 
signed  by  their*  hftads  respectively,  tcT  osder  auch  iiuBediate 
repairs  to  be  done  by  such  person  a  to,  them  shall  ateat  fit :" 
Provide,  '^thatinnocasetheaiuntobecxpflndedbythteMinsuch 
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repairs  shall  exceed  the  sum  of  20/.;  and  farthery  that  such  ap-  And  they  may 
pointments  of  such  justices  as  aforesaid  shall  remain  in  force  until  expend  20/. 
one  week  after  the  folIowiDg  Easter  sessions  respectively ;  and  that  Thetwojustices 
in  case  of  the  death  of  or  removal  of,  or  refusal  to  act  by  any  such  ^^™jj"  '^ 
justice  so  appointed  as  aforesaid,  the  said  court  of  general  quarter  y^^^^  finishing 
sessions  or  great  sessions  may  at  any  other  of  the  four  quarterly  one  week  after 
sessions  appoint  any  other  justice  to  act  for  the  remainder  of  the  quarter sessioni. 
then  current  year,  in  the  place  of  any  sudi  justice  so  dying, 
removing,  or  refusing  to  act  as  aforesaid/* 

J  2-  The  justices  of  the  peace  of  any  county,  city,  &c.  "  at  the  Quarter  ws- 
general  quarter  sessions  or  great  sessions  which  shfdl  next  happen  sions  to  oider 
after  such  repairs  so  ordered  to  be  made  by  such  justices  so  ap-  payment  for 
pointed  as  aforesaid  shall  be  cmnpleted,  or  the  greater  part  of  ''^»* 
them  then  and  there  assembled,"  may  "  order  the  payment  of  such 
sum  or  sums  of  money  not  exceeding  10^.  as  shall  be  sufficient  ^^  exceeding 
to  pay  for  such  repairs,  to  be  made  out  of  the  county  rate,  to  such  ]o/. 
persons  who  shall  have  so  repaired  the  same,   by  such  order  of 
ttuch  justices  as  aforesaid,  although  no  presentment  shall  have 
been  made  by  any   grand  jury  at  the  assize,  great  sessions,  or 
general  quarter  sessions  of  the  peace  of  any  county,  city,"  &c. 
*'  in  which  such  repairs  shall  have  been  done,  of  the  want  of  such 
reparation,  as  by  the  said"  12 Gfo. 2.  was  directed:  "Provided  CertiBcate vign. 
nevertheless,  that  before  such  payment  be  ordered  to  be  made  as  ed  by  two  of  the 
aforesaid,  a  certificate  (B)  be  returned  to  such  justices  so  assem-  »><!  justices, 
bled  at  such  last-mentioned  sessions,  signed  by  two  at  the  least 
of  suclr  justices  so  appointed  as  aforesaid,  who  shall  have  so' ordered 
such  repairs  as  aforesaid,  stating  the  nature  of  such  repairs,  aritt 
the  defects,  damage,  or  injuries  which  they  had  so  ordered  to  be 
repaired,  and  their  reason  for  so  ordering  such  immediate  repairs 
as  afiiresaid :  Provided  also,  that  such  justices  so  assembled  as 
last  aforesaid  be  satisfied  by  the  parties  concerned  that  the  charge^ 
made  by  them  for  such  repairs  are  reasonable  and  just." 

$  5.  After  Ju/y  K  1812,  "it  shall  and  may  be  lawful  for  the  justices  may 
justices  of  the  peace  of  any  county,  city,"  &c.  "  at  their  general  contract  for  the 

Soarter  sessions  respectively,  or  the  greater  part  of  them  then  and  repaifofbridgcs. 
lere  assembled,  if  .they  shall  think  proper  and  convenient,  to  con- 
tract and  agree  with  the  commissioner  or  trustee  of  any  turnpike 
road  ^i^thin  the  said  county,"  &c.  "  or  with  their  surveyor  or  clerk, 
or  with  both  their  surveyor  and  clerk,  or  with  the  surveyor  or 
surveyors  of  the  highway  of  any  parish,  place,  or  tything  within 
the  said  county,"  &c.  "  respectively,  or  with  any  other  persons, 
for  the  maintaining  and  keeping  in  repair  roads  over  any  county 
bridges,  and  of  so  much  of  the  roads  at  the  ending  thereof  as  by  law 
is  to  be  repaired  at  the  expense  of  any  such  county,  &c.  or  any 
part  of  the  same,  for  any  term  not  exceeding  seven  years,  nor  less 
than  on^,  although  no  presentment  shall  have  been  made  as  directed 
by  the  said"  12  Geo.  2.  ''of  the  insufliciency,  inconveniency,  decay, 
or  want  of  repair  of  the  saime ;  subject  however  to  all  the  rules,*' 
&c.  required  by  the  said  12  Geo.  2.  "  in  case  where  the  same  shall 
have  been  presented  or  directed  by  that  act.*' 

And  bj  stat/55  Geo.  3.  0.  145.  §  B.  reciting,  that  whereas  it  is  55  G.  5.  c.  14J. 
expedient  that  the  powers  contained  in  an  act  passed  in  the  Enabling  jus- 
43  Geo.  S.    for   authorising  the  justices  of  the  peace*  of  any  f^}^  contrart 
county,  city,  riding,  division,  town  corporate,  at  liberty,  at  their  ^^^1 SS^ 
general  quarter  session  of  the  peace,  to  contradt  for  maintwrnng  g^c.  ' 
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And  keeping  in*  repair  roads  over  couQty  bridges,  and  so  mnch  or^ 
the  roads  at  the  ending  thereof  as  by  law  is  to  be  repaired  at  tlie 
expense  of  counties,  although  no  presentment  shall  have  been 
made  of  the  want  of  repair,  as  directed  by  an  act  passed  in  the 
twelfth  year  of  his  late  majesty  king  George  the  second,  intituled 
12G.2.  C.1J9.  «*  An  act  for  the  more  easy  assessing,  collecting,  and  levying  of 
county  rates,"  should  be  extended  to  the  bridges*  as  well  as  to  the 
roads  at  the  end  theteof;  it  is  enacted,  that  ^*  it  shall  and  may  be 
lawful  to  and  for  the  justices  of  the  peace  of  any  county,  city,- 
riding,  division*,  town  corporate  or  liberty,  at  their  general  quarter 
sessions  respectively,  to  contract  and  agree,  or  to  authorise  any 
other  person  or  persons  to  contract  and  agree,  with  any  person  or 
persons,  for  the  maintaming  and  keeping  in  repair  any  county  or 
hundred  bridge,  and  the  road  over  such  county  or  hundred  bridge, 
and  so  much  of  the  road  at  the  ends  thereof  as  are  by  law  liable 
to  be  repaired  at  the  expense  of  any  such  county,  hundred,  city, 
riding,  division,  to^vn  corporate,  at  liberty,  or  any  part  of  the  same  ^ 
and  the  said  justices  are  hereby  empowered  to  order  such  suns  or 
sums  of  money  as  may  be  contracted  for  and- agreed  to  be  paid  for 
the  repairing,  amenaing,  and  supporting  such  bridges,  and  the 
roads  over  the  same,  or  the  ends  thereof,  to  be  paid  (in  cases 
where  the  county  is  liable  to  the  repair  thereof)  by  the  treasurer 
of  the  county  out  of  the  county  rate,  or  (in  cases  where  the 
hundred  is  liable  to  the  repair  of  the  same)  by  the  bridge  master 
(or  other  public  officer  charged  with  the  repair  of  bridges)  of  the 
hundred  by  which  such  bridge  i^  liable  to  be  repaired,  for  any 
ttfrm  not  exceeding  seven  years,-  nor  less  than  one,  although  no 
presentment  of  the  insufficiency,  decay,  or  want  of  repair  of  the 
same  shall  have  been  made,  and  altliough  no  public  notice  shall 
have  been  given  by  the  said  justices,  at  their  respective  general  or 
quarter  session,  of  their  intention  to  contract  for  the  repair  of  such 
bridges,  or  the  roads  at  the  ends  thereof,  as  respectively  directed 
by  the  said  act  of  the  twelfth  year  of  his  late  majesty  king  George 
the  second :  provided  nevertheless,  that  before  any  such  contract 
shall  be  made,  the  said  justices,  shall  cause  notices  to  be  given  in 
some  public  paper  circulated  in  such  county,  city,  riding,  hundred, 
division,  town  corporate  or  liberty,  of  their  intention  to  contract." 

A.  Order  of  Two  Justices  to  repair  a  County  Bridge, 
under  stat.  52  Geo.  3.  c.  110.  $  1. 

County  ofl  ^TK)  of  the  parish  of  in  the  said 

■ .  '  >        county.     We  '  and  ,  two   of  his 

to  wit.  1  majesty  s  justices  of  the  peace  in  and  for  the  said 
county,  duly  appointed  in  pursuance  of  the  statute  in  tnat  ease  made 
and  provided,  to  superintend  the  county  bridges^  ramparts,^  banks, 
cops,  and  other  toorks  appertaining  to  the  same,  and  Me  roads  over 
the  same,  and  so  much  of  the  roads  at  the  ends  thereof  as  by  law  is 
to  be  repaired  at  the  expense  of  the  said  county,  toithin  the  division  or 

hundred  of in  tne  said  county,  having  on  this  dau  inspected  the 

county  bridge  ■         siHiate  in  thejHtrish  of in^he  satd county, 

and  within  the  said  division  or  hundred,  and  it  appearing  to'us^  on 
our  otuit  inspection  thereof,  to  be  necessary  Jbr  the  purpose  of  pre- 
venting the  further  decay  and  injury  of  Me  same,  to  order  the  im- 
mediate repairs  and  amendments  Uf  be  done  to  the  same,  as  iu  the 
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xkedtde  of  particulars  6if  tfou  prepared  and  signed,  and  hereto 
annexed;  novo,  therefore,  toe,  the  said  justices,  do  hereby  order  and 
direct  you,  immediately,  to  repair  and  amend  the  said  county 
bridge,  according  to  the  said  schedule  of  particulars  by  you  pre^ 
pared  and  signed,  and  hereto  annexed,  provided  that  tne  sum  to  be 

expended  in  such  repairs  shall  not  exceea  the  sum  of •  Given 

under  our  hands  this  >  day  of 1 8 . 

• 
B.  Certificate  to  be  returned  to  the  Sessions^  pursuant 

to  52  Geo.  3.  r.llO.  §2. 

Countj  of  ^  T^O  the  justices  of  the  peace  at  the  general  quarter 

'  >       sessions,  to  be  holden  at ,  in  the  said  county, 

to  wit.     J    the — ; day  of  ^ 18     .     We 

and ,  two  of  his  majesty  s  justices  of  the  peace  in  and  for  the 

said  county,  dtdy  appointed  in  pf^rsuance  of  the  statute  in  that  case 
make  and  provided,  to  superintend  the  county  bridges,  ramparts, 
hanks,  cops,  and  other  tnorks  appertaining  to  the  same,  and  the 
roads  over  the  same,  and  so  mucn  of  the  roads  at  the  ends  ihereqfas 
bu  law  is  to  be  repaired  at  the  expense  of  the  said  county,  within  the 

division  or  hundred  of in  the  said  county,  do  hereby  certify 

to  the  said  court  of  quarter  sessions,  that  on  the day  o/^ 

taU,  we  did  inspect  the  county  bridge sHuate  in  the  parish  of 

"  in  the  said  county,  and  within  the  division  aforesaid,  and 
it  having  appeared  to  usy  on  our  ofwn  inspection  thereof,  that  ■ 

and  that  it  was  necessary  for  the  purpose  of  preventing  theforther 
decay  and  injury  of  the  same,  to  order  the  immediate  repairs  and 
amendments  to  be  done  to  the  same,  as  follows,  yiz^  , 

therefore  toe,  the  said  justices,  did,  on  the  said  ■  day  of 

»  make  our  oraer,  in  writing,  signed  with  our  respective 

handstand  did  thereby  order  and  (Hrect  of  the  parish 

of in  the  said  county  of immediateVy  to  make  the 

said  repairs  and  amendments  ;  provided  that  the  sum  to  be  expenUed 

in  such  repairs  should  not  exceed  the  sum  of noundk.     And 

toe,  the  said  justices,  do  hereby forther  certify,  that  the  said  repairs, 
so  directed  to  be  made  as  aforesaid,  have  been  made  accordingly,  by 

Ike  said and  that  the  reasonable  price  and  charges  payabte 

to  the  said for  the  same,  -amounts  to  the  sum  of'  as 

per  account  hereto  annexed,  and  verified  on  the  oath  of" •  Given 

under  our  hands,  this  "  day  of*  ,  in  the  year  of  our 

Lord  IS     . 

IndTctiaent  for  a  Bridge  out  of  Repair. 

Westmorland.  JRY'  the  oath  of '  "    ■  good  and  lawful  men 

of  the  county  of •  aforesaid,  then  and 

there  sworn  and .  charged  to  enquire  for  our  lord  the  king, 
and  the  body  of  the  county  aforesaid,  it  is  presented,  that  a  cer- 
tain common  oridee,    over  the  river  commonly  called 

■    ' — -  bridge.  Tying  and  being  in  the  parish  of  — —  in  the 
county  cforesaid,  tn  the  king*s  common  hidiway  there,  leading 

from  the  market  town  of —  to  the  market  town  of  •    ■     ■■  ■ 

in  the  said  county,  altogether  and  foom  the  time  whereof  the 
ntemory  of  man  is  not  to  the  contrary,  being  a  common  king*s 
highway  for  aU  the  lieges  and  subjects  of  om  said  lord  the  king 

cc  4 
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mid  of  his  ancestors j  toith  their  horseSy  carts  and  carriages  io  go, 
pass,  ride,  and  travel  at  their  pleasure^  on  ike  — — —  day  of 

^  —  in  the year  of  the  reign  of  '  twAf, 

and  yet  is  in  great  decays  broken^  and  ruinous;  so  that  the  lieges 
and  subjects  of  our  satd  lord  the  hingy  upon  and  over  the  said 
bridge  toith  their  horses,  carts,  and  carriages,  could  not  and  cannot 
go,  pass,  ride,  and  travel,  tvithout  great  danger, '  to  the  grievous 
damage  and  nuisance  of  all  the  lieges  and  subjects  of  our  said 
lord  the  hin^,  upon  and  over  the  same  bridge  going,  passing,  ridings 
and  travelling,  and  against  the  peace  of  our  said  lord  the  king* 
his  croujn  and  dignity.  And  that  the  inhabitants  of  the  county 
aforesaid  the  common  bridge  aforesaid  (so  as  aforesaid  being  in 
decay)  ought  to  repair  and  amend  ivhcfi  and  so  o/ren  as  it  skau  be 
necessary, 

[Or,    And  that  A,  O.  lafe  of in   the  said   couniVp 

gentleman,  by  reason  of  his  tenure  of  certain  lands  lying:  in,  the 

parish  of aforesaid,  ought  to  make,  repair,  ana   amend 

the  said  common  bridge,  as  often  as  and  "when  it  shaU  be 
necessary, 2 
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25  H.  8.  e.  6. 
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22  G.  2.  c.  33, 
Mariners. 


Buggerp. 


[25  H.  8.  c.  6.  —  22  G.  2.  c.  33.  j  190 

DUGGERY  (from  'tiie  Italian  bugarone,  a  buggerer,  this  vice 
being  said  to  have  been  brought  into  England  out  of  Italy  by 
tha  Lombards)  is  a  detestable  and  abominable  sioy  amongst  dpris^ 
tians  not  to  be  named,  committed  by  carnal  knowledge,  against 
the  ordinance  af  the  Creator,  and  order  of  nature,  by  mankind 
with  mankind,  or  with  brute  beast,  or  by  womankind  wilh  brute 
beast.     3  Inst,  58. 

And  by  the  statute  of  25  H,  8;  r.  6.  Buggery  committed  with 
mankind  or  bea^st  is  made  felony  without  benefit  of  clergy.  And 
the  justices  of  the  peace  may  hear  and  determioe  the  same,  a^  in 
cases  of  other  felonies. 

Which  said  statute  makmg  it  felony. generally,  there  maybe 
accessaries  both  before  and  q/ler.  But  those  Uiat  are  presenty 
aiding  and  abetting,  are  all  princi{)als.  And^  although  none  of 
the  principals  arc  admitted  to  their  clergy,  yet  accessaries  before 
and  q/ier  are  not  excluded  from  clergy.     1  Hate^  670. 

If  the  party. bugjgered  be  within  the.  age  of  discretion  (which  is 

generally  recKonecTthc  age  of  14)  it  is  no  felbny  in  Kim,  but  in 
^le  agent  onhr.  But  if  buggery  be  committed  upon  a  man  of 
the  age  of  discretions  it  i»  felony  in  them  both.  3  Inst*  59. 
illale,670. 

By  the  article^  of  th^  navy  (22  G.  2.  c.  35.  §  19-),  if  any  per- 

so(>  in  the  fl^c.t,  sha^l  conimit  the  ui^iatural  ari4  detestable  ^  of 

bug^ry  qj^  Qpdomy  wiUi  man. or  beasj^;  he. shall  be  punished' with 

deSS,bg^  the  s^nt^nce  of  a  coui;t  martial. 

The  indictment  faS  the  words  cq/Ura  naturae  ordinem  rem  habuit 
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mnermm^  et  cartialiter  cognovit :  but  Mr.  J.  Foster  says,  this  was 
never  thought  sufficient  without  also  charging  peccatumq.  ittud 
sodomitiatmf  anglicS  dictum  buggery,  adtunc  et  ibidem  nequiter 
fdoniciy  Sfc.  cowmisit,  ct  perpeiravit,  and  he  refers  to  Co.  £nt.  351 . 6. 
as  a  precedent  settled  by  great  advice.     1  East's  P.  C  480. 

It  may  be  proper  to  suggest  to  magistrates,  before  whom  per- 
sons are  brought  on  charges  of  this  kind,  that  they  should  not 
bind  over  the  parties  accused  to  answer  the  capital  part  of  this 
charge,  unless  it  appears  that  tlie  crime  was  complete,  that  is, 
that  there  was  emission  as  well  as  penetration.  It  is  not  a  felony 
unless  there  be  an  emission,  but  merely  a  misdemeanor ;  and  in 
that  case  tbe  parties  should 'only  be  committed  or  bound  over  to 
answer  to  the  misdemeanor. 

The  nature  of  evidence  with  respect  to  the  actual  commission  Evidence, 
of  this  offence,  being  the  same  as  in  case  of  '*  Rape;"  it  is  suf-  ^  East's  P.c. 
ficient  to  refer  to  that  head.     And  in  proportion  as  the  crime  is  ^^:     ^ 
most  detestable,  so  ought  the  proof  of  guilt  to  be  the  clearest  ~^'^* 

and  most  undoubted. 

In  a  prosecution  for  this  crime,  an  admission  by  the  prisoner 
that  he  had  committed  such  an  offence  at  another  time  and  with 
another  person,  and  that  his  natural  inclination  was  towards  such 
practices,  ought  not 'to  be  received  in  evidence.  Rex  v.  Colcf 
Buckingham  Sum,  Ass.  1810.  and  by  all  the  Judges,  M.  T.  fol- 
lowing.    MS.  C.  C.  R.  Phill.  on  Evid.  US. 


r—r 


Burglar?* 

Offiaices  against  the  house  of  another,  which  fall  short  of 
burglarV}  belong  to  title  HarCtnp,  and  arc  to  be  found 
under  the  head  %avttn2  frqui  t{|C  tlOtUfe,  Vol.  iii. 

$  I.   What  is  Burglary. 

11%  Ann.  c.  7.] 

IL  Verdiei. 

III.  PunishTnent. 

[18  Eliz.  c.  7 3  W.  c.  9 5  Ann.  c.  81.  $  5. 

— 10  G.  3.  c.  48.] 

IV*  Bernard  Joi'  convicting  a  Burglar. 

[68  G-  3.  c  70.] 

T.  What  is  a  Burglary. 

* 

'pHB  word  dvrefar  seem^i  to  have  been  brought  unto  us  oul  Derivau'on  of 
^  of  Germany  by  the  Saxons,  and  to  be  derived  of  the  GernMin  burglary. 
hurgy  ft  house;  ana  ktrron  a  thief,  probably  from  the  Latin,  tatrOf 
Inlromh. 

Burglarf  ii»  ajUony  a^  common  lanof  in  breaking  and  entering  ike  Dcfinttioa  of 
ynantidh  house  ^analkei\  in  t/h  nighty  toith  intenifto  commit  somm  tnughiry. 
fdfyny  mUhm  ike  same^  wketker  ik^Jdomious  intent  be  executed,  off 
not.  ^HMt  Sum.  m 
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By  fraud. 


A.  Hawkins** 
case. 

2  East's  P.C. 
485. 

Entrance  gain- 
ed by  deluding 
a  boy  who  had 
the  care  of  the 
house. 


Foit.  108. 


Fott.  109. 


2Vcro.508. 
1  P.  Wmt,94. 
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Breaking.^  To  amount  to  a  breaking  within  this  braoch  of 
the  definition,  the  entrance  must  be  obtained  either  by  fraud, 
conspiracy,  threat  or  force. 

But  every  entrance  into  the  house  by  a  trespasser  is  not  a 
breaking  in  this  case ;  there  must  be  an  actual  breaking.  As  if 
the  door  of  a  mansion  house  stand  open,  and  the  thief  enter,  this 
is  not  breaking.  So,  if  the  window  of  the  house  be  open,  and 
'  a  thief  with  a  hook  or  other  engine  draweth  out  some  of  the  goods 
of  the  owner,  this  is  no  burglary,  because  there  is  no  actual 
breaking  of  the  house.  But  if  the  thief  breaketh  the  glass  of  a 
window,  and  with  a  hook  or  otlier  engine  draweth  out  some  of 
the  goods  of  the  owner,  this  is  burglary,  for  there  was  an  actual 
breaking  of  the  house.     3  Inst.  64. 

And  Lord  Hale  says,  these  acts  amount  to  an  actual  break- 
ing ;  viz.  opening  the  casement  or  breaking  the  glass  window, 
picking  open  the  lock  of  a  door,  or  putting  back  the  lock,  or 
the  leaf  of  a  window,  or  unlatching  the  door  that  is  only  latched. 

1  Hale,  552. 

Where  a  glass  window  was  broken,  and  the  window  opened 
with  tlie  hand,  but  the  shutters  in  the  inside  were  not  broken ; 
this  was  ruled  to  be  burglary  by  FTard  C.  B.,  Pamii  and  Tractf 
justices  and  the  Recorder ;  but  they  thought  this  the  extiemity  of 
the  law ;  and  on  a  subsequent  conference,  H6U  C.J.  and  PaaSdJ. 
doubting  and  inclining  to  another  opinion,  no  judgment  was  given. 

2  East's  P.  C.  4.87. 

So,  if  a  thief  enter  by  the  chimney  it  is  a  breaking ;  for  that  it 
is  as  much  closed  as  the  nature  of  things  will  permit  1  Hato.  <;.*S8» 
$  4.    4  Black.  Com.  226. 

Thieves,  having  an  intent  to  rob,  raised  the  hue  and  cry,  and 
brought  the  constable  to  whom  the  owner  opened  the  door ;  and 
when  they  came  in  they  bound  the  constable  and  robbed  the 
own^r ;  held  to  be  burglary.  So  if  admission  be  gained  under 
pretence  of  business ;  or  if  one  take  lodgings  with  a  like  felonious 
intent,  and  afterwards  rob  the  landlord ;  or  get  possession  of  a 
dwelling  house  by  false  affidavits  without  any  colour  of  title,  and 
then  rifle  the  house ;  such  entrance  being  gained  by  fraud,  it  will 
be  burglarious.     2  Easfs  P.  C.  485. 

So,  in  A.  Hawkins's  case,  O.  B.  1704.;  she  was  indicted  for 
burglary ;  upon  evidence  it  appeared  that  she  was  acquainted  with 
the  house,  and  knew  that  the  family  were  in  the  country-;  and 
meeting  with  the  boy  who  kept  the  key,  she  prevailed  upon  him 
to  go  with  her  to  the  house,  by  the  promise  of  a  pot  of  ale ;  the 
boy  accordingly  went  with  her,  opened  the  door,  and  let  her  in, 
whereupon  she  Hsent  the  boy  for  the  pot  of  ale,  robbed  the  house 
and  went  off:  and  this  being  in  the  night  time,  it  was  adjudged 
that  the  prisoner  was  clearly  guilty  of  burglary. 

At  a  meeting  of  the  judges  upon  a  special  verdict,  in  January 
1690,  they  were  divided  upon  the  question,  whether  breakii^ 
open  the  door  of  a  cujpboard  let  into  the  wall  of  the  houae  were 
burglary  or  no.  Concerning  which,  Mr.  J.  Faster  thinks,  that 
with  regard  to  cupboards,  presses,  lookera,  and  other  fixtures  of 
the  like  kind,  in  favour  6t  life,  a  distkiction  ought  to  be  made 
between  cases  relating  to  mere  property,  and  such  wherein  life  is 
concerned.  He  says,  ^*  In  questions  between  the  heir  or  devisee, 
and  the  executor,  those  fixtures  may  with  prc^rietj  enough  be 
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considered  as  annexed,  to,  and  parts  of  the  freehold.  The  law 
will  presume,  that  it  was  the  intention  of  the  owner,  under  tohose 
bounty  the  executor  claimethy  that  they  should  be  so  considered  ; 
to  the  end  that  the  house  might  remain  to  those,  who  by  opera- 
tion of  law,  or  by  his  bequest,  should  become  entitled  to  it,  in 
the  same  plight  he  put  it  or  should  leave  it,  entire  and  undefaced. 
But  in  capital  cases,  I  am  of  opinion  that  such  fixtures,  which 
merely  supply  the  place  of  chests  and  other  ordinary  utensils  of 
household,  should  be  considered  in  no  other  light  than  as  mere 
moveables,  partaking  of  the  nature  of  those  utensils,  and  adapted 
to  the  same  use.  And  Lord  Hale  in  another  passage  seems  to 
have  inclined  to  the  same  opinion.  I  Haley  555.  2  East's  P^  C.  489. 

So,  if  the  thief  enter  bv  the  open  door,  and  in  the  house  break 
a  trunk  or  box  which  was  locked,  this  is  no  breaking  to  constitute 
a  burglary ;  because  such  things  are  no  part  of  the  house.  2  Easfs 
P.  C.  488. 

But  a  burglary  may  notwithstanding  be  committed  by  a  break-  In  the  inside, 
ing  on  the  inside :  for  though  a  thief  enter  a  dwelling  house  in 
the  night-time  through  the  outer  door  being  \eh  open,  or  by  an 
open  window,  yet,  if  when  within  the  house,  he  turn  the  \xy  or 
unlatch  a  chaiQber  door,  with  intent  to  commit  felony,  this  is 
burglary.     2  East's  P.  C.  488. 

A  servant  lay  in  one  part  of  the  house  and  his  master  in  an* 
other,  between  them  was  a  door  at  the  foot  of  the  stairs,  which 
was  latched;  the  servant  in  the  night  drew  the  latch,  and  entered 
his  master's  chamber  in  order  to  murder  him  :  this  was  held  to  be 
burglary.     2  East's  P.  C.  488. 

So  where  one  of  the  servants  in  the  house  opened  his  ladv*s 
chamber  door,  (which  was  fastened  with  a  brass  bolt,)  with  de- 
sign to  commit  a  rape ;  it  was  ruled  to  be  burglary,  and  the  de- 
fendant was  convicted.     Gray's  caiey  1  Stra,  481. 

A  breaking  may  be  also  in  law,  as  where  in  consequence  of  By  th^wu. 
violence  commenced  or  threatened,  in  order  to  obtain  entrance, 
the  owner  either  from  apprehension  of  tlie  force  or  with  a  view 
more  effectually  to  repel  it  opens  the  door  throueh  which  the  robbers 
enter.  ~  But  where  no  fraud  or  conspiracy  is  made  use  o£,  or  violence 
commenced  or  threatened  in  order  to  obtain  an  entrance,  there 
must  be  an  actual  breach  of  some  part  of  the  house,  though  it 
need  not  be  accompanied  with  any  violence  as  to  the  manner  of 
executing  it.    2  East's  P.  C.  486. 

On  an  indictment  for  burglary  in  the  dwelling  house  of  G.  Aid'  Bn$gh  of  wb«t 
ridge,  it  appeared  that  the  place  which  the  prisoner  entered,  was  part  of  the 
a  mill  under  the  same  roof,  and  within  the  same  curtilage  as  the  !«>»*••  ^ 
dwelling  house.    Through  this  mill  was  an  open  entrance  or  g^te-  w^T^'g"*' 
way  capable  of  admitting  waggons,  and  intended  for  the  purpose  ^^  i79X^cor. 
of  Ibading  them  more  easily  with  flour,  throueh  a  large  aperture  BuUer  J. 
or  hatch  over  the  gateway  commtinicating  with  the  floor  above.  2  East's  P.  C. 
lliis  aperture  was  closed  by  folding  doors  with  hinges,  which  fell  ^'<'* 
over  it,  and  remained  closed  bv  their  own  weight,  but  without 
any  interior  fastening ;  so  that  those  without  under  the  gateway 
could  push  them  open  at  their  pleasure  by  a  moderate  exertion  of 
strength;  hi  this  manner  the  prisoner  entered  the  mill  in  the 
ni^ht,  with  the  evident  intention  to  steal  the  flour.   Buller  J.  held 
this  to  be  a  sufficient  breaking  to  constitute  the  offence,  and  the 
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Erisoner  was  accordingly  convicted.    But;. this  doctrine  appears  to 
e  extremely  doubtful  from  the  following  case : 
Callan's  case,  James  Callan  was  tried  before  Lord  Elienborough  C.  J.  at  the 

O.B.Nov.  Sess.  Q^£^  jVb^.  g^^g^  13q9^  on  an -indictment  for  stealing  three  bottles 
tS^c  r  r  ^^  ^'^^  '°  ^®  dwelling  house  of  the  prosecutor,  and  afterwards 
Qu.  Whether  burglariously  breaking  out  of  the  said  house*  —  The  wine  was 
opening  a  trap  Stolen  from  a  bin  in  the  cellar  belonging  to  the  dwelling  house  of 
do  r  or  flap  of  a  the  prosecutor,  who  kept  the  Cock  public  house,  in  Tottenham 
cellar  fastened     Court,  and  had  been  removed  by  the  prisoner  from  thence  to  the 

^'^l^^u^b'"   ^^P'  ^y  ^^*^^  *^®  ^^^^  ^^  closed  on  its  ouuide  next  to  the 
hs  nauiral     ^    Street.     The  flap  had  bolts  belonging  to  it  by  which  it  might  have 
ircight,  be  a       been  bolted  within ;  but  whether  it  was  so  bolted  on  the  night  of 
sufficient  break-  the  burglary  the  prosecutor  could  not  say,  but  he  was  sure  the 
ing  to  constitute  £ap  was  down.     It  did  not  appear  whether  the  prisoner  had  en- 
burglary?  tered  by  the  flap  of  the  cellar,  or  not,  as  a  door  which  communi- 
cated with  the  cellar  in  another  direction,  and  which  the  pro- 
secutor had  left  locked,  was  broken  open.    The  probability,  tliere- 
fore,  was,  that  the  prisoner  had  entered  that  way ;  but  if  he  had 
entered  by  raising  up  the  flap,  it  would  (unless  prevented)  have 
closed  after  him  by  its  auon  toeight,  and,  in  order  to  get  out  after  it 
bad  so  closed,  it  would  have  required  the  degree  of  force  neces* 
sary  to  lift  up  such  a  flap,  to  be  applied  to  it.    The  flap  was  a 
lar^e  one,  being  made  to.  cover  the  openins  of  a  cellar,  through 
which  the  liquors  consumed  in  the  public  house  were  usually  let 
down  into  the  cellar.    The  prisoner,  when  first  discovered,  had 
bis  head  and  shoulders  out  of  the  flap  of  the  cellar,  and  upon 
bein^  seized  made  a  spring,  got  out,  and  ran  away :  he  was  im- 
mediately pursued,    caught,    and  broueht   back,   and  the  flap 
through  which  he  had  got  was  then  found  fallen  down  and  closed. 
U^n  this  evidence  it  was  doubted,  whether  there  was  a  suffi- 
cient breaking  to  constitute  the  crime  of  burglary,  and  the  pri- 
I  am  informed    ^o^^r  having  been  convicted,  the  question  was  saved  for  the  opi- 
tbat  they  were    nion  of  the  twelve  judges,  who  it  is  undentood  entertained  great 
equally  divided,  doubts  upon  the  question.-— No  opinion  was  ever  delivered,  but 
^'  ^'                the  prisoner  was  dischak-ged  out  of  custody. 
Difference  be-        The  only  difference  between  this  and  Brown's  case  appears  to 
tween  Brown's    be,  that  in  ^.'s  case  there  were  no  interior  fastenings. — In  this, 
and  Caiia7i*H       there  were,  but  in  neither  case  were  any  in  fiict  used,  but  the 
^""^                compression  or  fastening,  such  as  it  was,  was  produced  by  the 

mere  operation  of  natural  weight  in  both  cases. 
Rex  ?\.  Hall,  Samuel  Hall  was  convicted  at   York  Lent  AseixeSy  idl8,  of 

York  ^.  Abs.    burglary.    It  appeared  that  the  prisoner  entered  the  prosecutor's 
1818,  resterred   house  by  lifting  up  a  large  iron  grating,  *  which  was  placed  over 
Ms.^^? "r     ^^  cellar  (for  the  admission  of  light  only)  and  opening  a  winddw 
'    '    in  a  passage  leading  ft-om  that  cellar.     The  cellar  opened  into  a 
passage,  which  led  into  the  house,  and  the  window  was  within 
the  walls  of  the  house ;  the  cellar  was  beyond  the  walls.     The 
grating  weighed  eight  stone,  and  was  usually  ftwtened  inside  by  a 
brge  iron  cnain,  but  it  was  not  so  fastened  at  the  time  the  pri- 
soner entered.   The  window  opened  upon  hinges,  and  was  fastened 
by  two  nails  which  acted  as  wedges,  but  those  nails  would  open 
by  pushing.    It  was  objected  by  the  prisoner's  counsel,  that  the 
Hfting  up  the  grate  was  no  breakings  because  it  was  kept  down  by 
its  own  weight  only ;  and^  that  the  fordng  open  the  window  was 
no.breaking,  because  it  was  done  by  pushing  only.-^Mr.  J.  Bayley 
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thought  the  forcing  the  wimdaw  was  a  breaking,  but  reserved  both 
points  for  the  consideration  of  the  Judges,  who  held  the  con- 
▼iction  right,  and  the  prisoner  received  sentence,  of  death,  but 
was  afterwards  reprieved  and  transported  for  fourteen  years. 

WilUam  Bennett  and  John  Turmvellwere  convicted  at  the  O.B.  Hex  v.  Bennett 
Dec.  Sess.  1S14,    of  burglariously  breaking  and  entering   the  -ntJ^TumweU, 
dwelJing-house  of  W.  A.  Frampton  in  the  night  of  the   \5th  of  cor  sir  J^ava-* 
November,  with  intent  to  steal  bis  goods  and  chattels,  in  the  said  ^^^'^  Rc>c^rder. 
dweHing-house.    It  appeared  in  evidence,  that  the  place  broken  Breaking  open 
was  an  extemid  gate  not  opening  into  any  building,  but  only  into  an  external  gate 
the  yard,  through  which  access  might  be  had  without  interruption  not  opening 
to  the  dwelling  part  of  the  prosecutor's  premises.   But  upon  refer-  Jn^YurfflaJT 
ence  to  the  judges  on  case  reserved,  they  unanimously  held  this 
not  to  be  bivgla^,  the  place  broken  being  the  outward  fence  of 
the  cartilage  only. 

So  also  in  the  case  of  *  John  Davis  and  James  Lemon,  who  were  Opening  an 
convicted  of  burglary  at  the  O.B.  Jan.  Seu.  1817,  before  Abbott  J.  V^»  g*tB^whba 
A  question  arose,  whether  the  opening  an  area  gate  by  means  of  and  Ui«-cbT* 
a  skeleton  key,  and  thereby  effecting  an  entrance  through  the  effecting  an  en- 
kitchen  door,  which  was  open,  would  constitute  the  crime  of  trance  into  the 
burglary.    At  Feb*  Sess.  1817,  Graham  B.  stated,  that  nine  judges  house,  adiudged 
aMembled  to  consider  this  case,  were  unanimously  of  opinion  that  "^^  burglary, 
the  area  gate  not  being  part  of  the  dwelling-house,  there  was  not 
a  sufficient  breaking  to  constitute  the  crime  of  burglary.  * 

By  Stat.  12  Ann,  c»  ?•, stating  the  law  to  have  been  doubtful,  it  i^  Ann.  c.  7.  . 
is  declared  and  enacted,  "  that  if  any  person  shall  enter  into  the  Breaking  out  of 
mansion  or  dwelling-house  of  another  by  day  or  night,  without    ^"^ 
breaking  the  same,  with  an  intent  to  commit  ielony  ;  or  being  m 
such  house  shall  commit  any  felony;  and  shall  in  the  night-time 
break  the  said  house  to  get  out  of  the  same,  such  person  is  and 
shall  be  adjudged  to  be  guilty  of  burglary,  and  shall  be  ousted  of 
the  benefit  of  clergy,  in  the  same  manner  as  if  such  person  had 
broke  and  entered  the  said  house  in  the  night-'timei  with  an  intent 
to  commit  felony  there.". 

Jo^ua  Cornwall  W9S  indicted  with  another  person  for  burglary ;  By  conspiracy, 
and  it  appeared  that  he  was  a  servant  in  the  house,  and  in  tlie  Comwairsca^c. 
night-time  opened  the  street  door  and  let  in  the  other  prisoner, 
and  shewed  him  the  sideboard,  from'  whence  the  other  prisoner 
took  the  plate :  ^er  which  Cornwall  opened  die  door  and  let 
him  out,  but  did  not  go  out  with  him.  Upon  the  trial  it  was 
doubted  whether  this  were  burglary  in  the  servant,  he  not  going 
out  with  the  other.  But  afterwards  at  a  meeting  of  all  thejudges 
at  Serfeani's  Inn^  they  were  unanimousky  of  opinion  that  it  was 
burglary  in  both,  and  not  to  be  distinguished  from  the  case  where 
one  watches  at  the  street  end  whilst  another  goes  in  and  commits 
the  burglary,  which  hath  often  been  ruled  to  be  burglary  in  both ; 
and  accordingly  Cornwall  was  executed.  2  Stra,  881.  }9  HovoeWs 
St.  Tri.  782.  (n.)    4  Blac.  Com.  227. 

Amd  enhring.^  It  i»  deemed  an  entry,  when  the  thief  breaketh  And  entry, 
the  house,  and  his  bcdyv  or  any  part  thereof,  as  his  foot,  or  his 
arm,  is  within  any  pant  of  the  house ;  ov  when  he  putteth  a  gun 
into  a  window  which  he  hath  broken,  (though  the  hand  be  not 
in)  or  into  a  hole  of  the  house  which  he  hath  made,  with  intent 
to  Riurder  or  kill;  this  is  dn  ehtry  and  breaking  of  the  house: 
but  if  he  dodi  barely  break  the  house,  without  any  such  entry  at 
all,  this  is  no  burglary.     8  Imt.  6^.    2  £a^>  "K  C.  490. 
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Therefore,  where  the  house  was  broken,  but  not  entered,  and 
the  owner  for  fear  threw  out  his  money,  it  was  holden  to  be  no 
burglary;  though  clearly  robbery,  if  taken  in  the  presence  of 
the  owner.     2  EastU  P.  C.  490. 

In  the  case  of  George  Gibbons f  who  was  indicted  for  burglary 
in  the  dwelling-house  o^  John  Allan,  It  appeared  in  evidence 
that  the  prisoner  in  the  night  time  cut  a  hole  in  the  window  shut- 
ters uf  the  prosecutor's  shop,  which  was  part  of  his  dwelling- 
house,  and  putting  his  hand  through  the  hole  took  out  watches' 
and  other  things,  which  hung  in  tlhc  shop  within  his  reach :  but 
no  entry  was  proved,  otherwise  than  by  putting  his  hand  through, 
the  hole.  This  was  held  to  be  burglary,  and  the  prisoner  was 
convicted. 

William  Bailey  and  Robert  Spencer  were  tried  at  the  0,B. 
Jan,  Sess,  1818,  before  Park  J,  for  burglariously  breaking  and 
entering  the  dwelling-house  of  Zachariah  Bnote^  esq.  with  mtent 
to  steal.  The  case  was  very  clearly  and  satisfactorily  proved, 
and  the  jury  found  the  prisoners  guilty ;  but  a  doubt  arose  ¥^e- 
ther  the  following  facts  were  sufficient  to  establish  such  an  en^ 
iering  as  is  requisite  to  constitute  the  crime  of  burglary,  there 
being  no  question  as  to  the  breaking,  or  intent  to  steal. 

The  window  of  the  kitchen  was  proved  to  be  fastened,  in  the 
following  manner :  The  sash  was  drawn  down,  closed  and  fastened 
at  the  point  of  division  by  a  latch  in  the  inside.  The  inside  shut-, 
ters  were  closed  and  fastened  by  a  bar. ,  The  pane  in  the  upper 
part  of  the  window  was  broken,  in  order  to  put  in  tlie  liand  to 
remove  the  latch :  then  the  lower  sash  was  thrown  up  to  enable 
the  prisoners  to  introduce  a  center  bit  to  cut  a  hole  ia  the  shut* 
ters;  and  while  they  were  engaged  in  this  last  operation,  and 
before  they  had  completed  it,  they  were  seized. 

The  jury  expressly-  found  that  the  window  was  latched ;  and 
that  the  hand  of  one  of  the  prisoners,  both  being  present,  was  in- 
troduced in  order  to  remove  the  latch,  but  the  shutter  never  wa? 
actually  opened.  It  was  submitted  to  the  judges,  whether  this 
introductioiv  of  the  hand  for  the  above  purpose,  was  such  an  en- 
tering as  will  constitute  burglary,  with  the  other  necessary  proof? 
At  the  O*  B,  May  Sess,  1818,  Bayley  J.  informed  the  prisoners, 
that  the  judges  had  considered  their  case,  and  were  unanimously 
of  opinion  that  there  had  been  a  sufficient  entrj  of  the  house  to 
constitute  the  offence  of  burglary.  The  hand  of  one  of  the 
prisoners,  it  appeared,  had  been  introduced  beyond  the  glass 
window  so  as  to  reach  the  inward  shutter,  and  the  intervening 
space  clearly  was  within  the  dwelling-house.    Conviction  right. 

Thieves  came  by  night  to  rob  a  house ;  the  owner  went  out 
and  struck  one  of*^  them ;  another  made  a  pass  with  a  sword  at 
persons  he  saw  in  the  entry,  and  in  so  doing  his  hand  waa  over 
the  threshold;  this  was  adjudged  burglary  by  great  advice. 
2  East's  P.  C.  490. 

So  putting  a  hook  to  steal,  or  a  pbtol  to  kill,  within  the  door  or 
window,  though  the  hand  be  not  in,  is  an  entry.    lb. 

To  discharge  a  loaded  gun  into  a  house  is  a  sufficient  entry,  (a) 
1 7/flw.  c.  88.  §  7. 

(a)  It  appean  to  have  been  ruled  bj  Lord  EUaihorough  C.  J.  tbal  a  penoa 
diflchai|pnff  a  gun  from  the  outside  of  a  field,  into  it,  so  as  that  the  shot  must 
have  ctni^  the  sofl,  was  guilty  of  breaking^d  entering  the  field.  Vkle  Pick  - 
ermg  w,  Rsidd,  4  Campb.^iO.    1  Slark,  Rep,  58. 
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Bat  where  thieves  bored  a  hole  through  the  door  with  a  center^ 
kniy  and  part  of  the  chips  were  found  in  the  inside  of  the  house, 
1>y  which  it  was  apparent  that  the  end  of  the  center-bit  had  pene^ 
trated  into  the  bouse,  yet  as  the  instrument  had  not  been  intro- 
duced for  the  purpose  of  taking  the  property  or  committing  any 
other  felony,  it  was  decided  that  this  entry  was  not  sufficient  to 
constitute  burglary.  '  Rex  v.  Hughes^  2  EasCs  P.  C.  4-91. 

If  divers  come  in  the  night  to  do  a  burglary,  and  one  of  them 
break  and  enter,  the  rest  of  them  standing  to  watch,  at  a  distance, 
tffis  is  burglary  in  all.    S  InsUQ^. 

And  the  entry  need  not  be  at  tlie  same  time  as  the  breaking,    * 
provided  both  be  in  the  night ;  therefore,  if  thieves  break  a  hole 
in  the  house  one  night,  with  intent  to  enter  another  night  and 
commit  felony,  whicn  they  execute  accordingly,  it  is  burglary. 
lHaie,55l. 

The  mansion-houK.']  A  burglary  may  be  committed  by  break-  What  shall  be 
ing  and  entering  churches,  and  the  walls  and  gates  of  a  walled  deemed  a  man- 
town.     1  Ham.  C.S8.  §  1 0.  rion-house.  or 

The  mansion-house  not  only  includes  the  dwelling-house,  but  P****^*  therwr. 
also  the  outhouses,  as  barn,  stable,  cow-house,  dairy-house,  if 
they  he  pared  of  the  messuage,  though  they  are  not  under  the  same 
roof,  or  joining  contiguous  to  it.     1  Hale,  558-9. 

No  burglary  can  be  committed  by  breaking  into  any  inclosed  t  Haw.  c.58. 
ground, 'or  into  any  booth  or  tent,   though  the  owner  lodge  §  ^'^* 
therein. 

Where  the  jury  found  specially  that  the  prisoner  broke  and  Outbouie. 
entered  in  the  night  time,  with  intent  to  steal,  an  outhouse  in  the 
fossessioD  of  G.  S.  and  occupied  by  him  with  his  dwelling-house  Garland**  case, 
mentioned  in  the  indictment,  and  separated  therefrom  by  an  open  Somenet  Lent 
passage  eight  feet  wide,  and  that  the  said  outhouse  was  not  con-  An.  1776. 
aected  wiui  the  said  dwelling-house  by  any  fence  enclosing  both  ;  ?J?****^'  ^' 
the  judges  were  of  opinion,  that  there  should  be  judgment  for  the 
prisoner ;  for  the  Jury  should  *have  found  it  parcel  of  the  dwelling- 
house,  if  it  were  so.    The  outhouse  being  so  separated  from  the 
dwelling-house,  and  not  within  the  same  curtilage  or  common 
fence,  was  not  therefore  protected  by  the  bare  fact  of  its  being  so 
occi^ied  with  it  at  the  same  time. 

But  the  outhouses,  if  adjoining  to  the  dwelling-house,  and  oc^  G.  Brown's 
cupied  as  parcel  thereof,  though  there  be  no  common  inclosure  case. 
or  curtilage,  may  still  be  considered  as  parts  of  the  mansion.  4^3*^*  ^'  ^* 

Richard  Clavoum  and  William  Dunning  were  convicted  before  j^  ^  q^ 
Bayiey  J.  at  York  Lent  Assizes f  1818,  of  burglary.     The  place  bum  and  Dun- 
into  which  they  broke  was  a  goosehouse^  in  the  prosecutor^s  yard,  ning,  York 
and  opposite  his  house.    The  yard  has  a  barn  all  along  the  north  Lent  Ass.  isis. 
4ide>awaU  seven  and  a  half  feet  high  on  the  south,  a  stable,  ®^|^^^*'^'^ 
goosefaouse,  and  a  weaver's  shop,  on  the  east,  and  the  house  with  ^^^hform«dl 
a  seven  and  a  half  foot  wall  on  the  west.    In  the  south  wall,  is  a  part  of  the 
gate  leading  into  an  adjoining  lane,  and  the  stable  and  weaver's  boundary  of  an 
•hop  have  doors  opening  backward,  as  well  as  doors  opening  into  inclosed  stable- 
theyard*    The  leari^ed  judge  doubting  whether  this  goosehouse  yard,  held  burg- 
i:oum,  under  these  circumstances,  be  deemed  parcel  of  the  dwelU  ^* 
ing-hoose, .  stated  the  case  for  the  consideration  of  the  judges, 
who  lield  the  conviction  right,  and  the  prisoners  have  been  trans- 
ported for  fourteen  years. 
W^ttiam  GudUing  and  George  Lewis  were  tried  before  AbboU  J.  Rex  v.  Chalk- 
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at  SaUsbuty  Lent  Assizesy  1817)  for  a  burglary,  and  dealing  a 
large  quantity  of  cloth  in  the  dwelling-house  of  John  Beams* 
The  prosecutor  was  a  clothier  at  Chippenham  ;  his  dwelling-house 
was  situate  at  the  corner  of  two  streets ;  a  range  of  workshops 
adjoining  the  house  at  one  end,  and,  standing  in  a  line  with  that 
end  oi  the  house,  faced  one  of  the  streets.  The  roof  of  this 
range  was  higher  than  the  roof  of  the  houses  At  Uie  end  of  this 
ranse,  (and  adjoining  to  it,)  was  another  workshop  projecting 
further  into  the  street,  and  adjoining  to  that  a  stable  and  coach- 
house used  with  the  dwelling-house.  There  was  no  internal  colki* 
munication  between  the  workshops  and  the  dwelliog-house,  nor 
were  they  surrounded  by  any  external  fence.  A  court  yard  and 
garden  belonging  to  the  dwelling-house  lay  behind  the  bouse  and 
the  workshops.  There  were  two  entrances  into  this  range  of 
workshops,  one  by  a  door  opening  into  the  street,  and  another  by 
an  opposite  door,  opening  into  the  court  yard.  The  street  door 
of  this  range  was  opened  by  a  pick  lock  key,  and  the  goods  were 
stolen  from  one  of  the  workshops.  The  jury  found  the  prisoners 
guilty ;  but  a  doubt  arising  whether  the  place  broken  and  from 
which  the  goods  were  stolen  ought  to  be  considered  as  parcel  of 
the  dwelling-house,  the  point  was  referred  to  the  judges,  who 
held  the  conviction  right.    • 

A  manufactory,  however,  carried  on  in  the  centre  building^of 
a  great  piloi  in  the  wings  of  which  several  persons  dwelt,  bat 
having  no  internal  communication  with  the  same,  though  the  roofs 
of  all  were  connected,  and  the  entrances  of  all  were  out  of  the 
same  common  inclosure,  was  held  not  to  be  a  dwelHng-houae 
within  which  burglary  could  be  committed.  EggmUtn^s  case^ 
^East's  P.  C.  4.94f.    2  Bos.  Sf  Pull.  508. 

A  chamber  in  one  of  the  inns  of  court,  wherein  a  person  usually 
lodges,  or  a  lodging  in  part  of  a  house  divided  from  the  rest,  and 
having  a  door  of  its  own  to  the  street,  is  properly  called  a  man** 
sion-house.    1  i/atv.  c.  S8.  $  11. 

But  it  is  not  necessary,  to  make  it  burglary,  that  any  person  be 
actually  in  the  house  at  the  very  time  of  the  offence  committed. 
1 //flio.c.SS.^  11. 

John  and  Miles  Nuthrotvn  were  indicted  for  burglary  in  the 
dwelling-house  of  one  Mr.  Fakney  at  Hackneyi  and  stealing 
divers  goods.  The  prosecutor  made'  use  of  it  as  a  country-house 
in  the  summer,  his  chief  residence  being  in  London*  About  the 
latter  end  of  the  summer  preceding  the  6ffence,'  he  r^niiov^  with 
his  whole  family  to  his  house  in  the  city,  and  brought  awaf  a 
considerable  part  of  hid  goodff;  and  in  November  last  his  house 
at  Hackney  was  broken  open,  and  in.  part  rified ;  upon  which  he 
removed  the  remainder  of  his  household  fuAiiture,  except  a  clodc, 
and  a  few  old  bedsteads,  and  some  lumber  of  tery  little  virfue; 
leaving  no  bed  or  kitchen  furniture,  or  any  thing  else  for  dM  ao- 
commoddtion  of  a  family.  Mr.  F,  beki^  asked,  whether  at  the 
time  he  so  disfurnished  his  hoube,  he  had  any  tntentioti  of  retiini* 
ing  to  reside  tliere,  declared  that  he  had  no];  come  to  any  settled 
resolution  whether  to  retuirn  or  not;  but  was  rather  inclm^d  to^ 
tally  to  quit  the  house,  and  to  let  it  for  the  retnainder  of  his'tferoib 
The  fact  the  prisoners  Were  ^hlv^d  with  was  suffieieiitly  piof6i, 
and  was  committed  about  midnight  the  iirst  of  January  Jast 
The  court-  Wane'  o&  opinion  that  the  pi^oseouto^  MtViii^.  mi  his 
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home,  and  dtsFiimishecl  it  in  the  manner  before  mentioned,  without 
any  settled  resolution  of  returning,  but  rather  inch'ning  to  the 
contrary,  it  could  not,  under  these  circumstances,  he  deemed  his 
dwelling-house  at  the  time  the  fact  was  committed  :  and  accord- 
ingly directed  the  jury  to  acquit  tlie  prisoners  of  the  burglary,  which 
tfaey  did,  but  found  them  guilty  of  the  stealing.  And  they  were  or* 
dered  for  transportation.  —  And  the  distinction  is  this  :  where  the 
omier  quitteth  the  house  animo  revertendi^  it  may  still  be  con- 
sidered as  his  mansion-house,  though  no  person  be  left  in  it ;  but  Post.  7&  77. 
there  must  be  an  intention  of  returning,  otherwise  it  will  be  no 
burglary. 

Therefore,  where  John  NichoUsy  being  possessed  of  a  houSe  in  Munay  and 
Westminster y  wherein  he  dwelt,  took  a  journey  into  Corniua/^  Harris's  caset 
with  intent  to  return,  and  sent  his  wife  and  family  out  of  town,  O*  B.  lo  W.  5. 
and  left  the  key  with  a  friend  to  look  after  the  house ;  after  he  ?q?"*'*  ^'  ^' 
had  been  gone  a  month,  no  person  being  in  the  house,  it  was 
broken  open  in  the  liight  and  robbed  of  divers  goods.     He  re- 
turned a  month  after  with  his  family,  and  inhabited  there.     This 
was  adjudged  burglary* 

The  former  tenant  of  a  house  had  quitted  it,  and  the  incoming  Hallard't;  case,* 
tenant  had  put  in  all  his  furniture,  and  had  been  frequently  thefe  2  East's  P.  C. 
in  the  day-time,  but  had  never  slept  in  the  house,  nor  had  any  of  ^^^ 
his  family.     Bttller  J.  ruled  that  burglary  could  not  be  com- 
mitted therein.    In  a  similar  case  also  it  was  so  ruled  by  Grose  J. 

So^  in  the  case  of  Fuller,  who  was  indicted  for  a  burglary  in  Fuller's  case, 
the  dwelling-house  of  Mr.  Holland,  where  it  appeared  that  the  2  East's  P.  c. 
hoftse  was  a  new  one,   and  finished  except  the  painting  and  ^^^' 
glazing ;  that  a  workman  who  was  constantly  employed  by  Mr.  /^  x 
Holland,  slept  in  it  for  the  purpose  of  protection,  but  no  part  of 
Mr.  Holland*^  domestic  family  had  yet  taken  possession  of  it : 
this  was  ruled  by  the  Rocordfer  not  to  be  the  mansion-house  of 
tll)e  prosecutor. 

ft  is  necessary  to  ascertain  to  whom  the  mansion  belongs,  and  of  the  owner. . 
to  state  that  with  accuracy  tn  the  indictment.     If  the  rule,  ob-  In  whose  man-^ 
serves  Mr.  East,  by  which  to  ascertain  this  ownership  may  be  "^"'  *  East's 
compressed  with  sufficient  discrimination  m to  a  small  compass,  I  ^*  C.  499.  500. 
should  say  generally,  that  where  the  legal  title  to  the  whole  General  rule, 
mansion  remains  in  the  same   person ;   there,  if  he   inhabit  it 
either  by  himself,  ^his  family,  or  servants,  or  even  by  his  guests, 
the  indictment  must  lay  the  offence  to  be  committed  against  his 
mansion.     And  so  it  is,  if  he   let  out  apartments  to  inmates 
who  have  a  separate    interest  therein,  if  they  have  the  same 
outer  door  or  entrance  into  the  mansion  in  common  with  himself. 
But  if  distinct  families  be  in  the  exclusive  occupation  of  the 
boitise,  and  have  their  ordinary  residence  or  domicile  there,  with- 
out any  interference  on  the  part  of  the  proper  owner  ;  or  if  they 
be  only  in  possession  of  parts  of  the  house  as  inmates  to  the 
owner,  and    have  a  distinct   and  separate  entrance ;   then   the 
offence  of  breaking.  Ssq.  their  separate  apartments  must  be  laid 
to  be  done  against  th<^  mansion-house  of  such  occupiers  respec- 
tively. 

A.  Hawkpis  was  indicted  for  burglary  in  the  mansion-house  of  Houseof  a  cor- 
5.  Story.     It  appeared  th^t  it  was  the  house  of  the  African  Com-  poration. 
pany,  and  that  Story  was  only  an  officer  of  the  Company,  having  A.  Hawkins's 
apartments  and  li^habiting  the  house  ;  it  was  ruled  by  Holt  C.  J.,  *^'*' 

VOL.    I.  D    D  • 


402  15UtSlatp  ( fVho  shall  be  deemed  the  Owner.)  %  u 

O.  B.  17(M.  Tracy  J.,  and  Bury  B.>  that  Story  2  apartments  could  not  be  Mid 
Fo&t.  38.  to  be  his  mansion-house,  he  only  occupying  them  as  an  officer  of 

2  East's  P.  c.  the  company.  For  though  an  aggregate  corporate  body  couid  not  be 
^''  said  to  inhabit  any  where,  yet  they  might  have  a  raansion-houae  for 

the  habitation  of  their  servants ;  and  the  jury  were  discharged  of 

this  indictment.    And  it  was  afterwards  laid  as  the  mansion^haiise 

of  the  company. 

O.  B.  April   ^        3q  j^  Picket  was  indicted  for  burglary  in  the  dwelling*houBe  of 

P.  C.  501.    ^ ""  ^^  ^^^  ^^^  Company,  which  is  inhabited  by  their  aenrants ; 

and  he  was  convicted  and  executed. 
C.  Maynard*s         C.  Mat/nard  was  indicted  (Cambridge  Lerd  Amzes  1774)  for 
<:*>«•  ^  burglary  m  tbe  mansion-house  of  the  master,  fellows,  and  seholars 

sEflM's  P.  C.     q£  Bennet  College  in  Cambridge.    It  appear^  that  he  broke  into 

the  buttery  of  the  college,  and  there  stole  some  moaey ;  and  it 
was  agreed  by  all  the  judges,  upon  a  reference  to  them,  that  it 
was  burglary. 
Servant's  q^  Broton  was  indicted  for  burglary  in  the  dweHiog-houae  of 

a^rown's  ^'  Graydon^  and  stealing  thereout  oats.  A  second  count  stated 
ciU.  It  to  be  the  dwelling-house  of  T,  Trumball.     Grayd^n^  a  farmer, 

Newcastle  Suib«  bad  a  dwelling-house  in  which  he  lived,  a  stable,  cowhouse,  cot- 
Am.  1787.  tage,  and  barn,  all  in  one  range  of  buildings  in  the  order  men*> 
S£ast*s  P.  C,     tioned,  and  under  one  roof:  but  they  were  hot  inclosed  by  any 

wall  or  court  yard,  nor  was  there  any  commonicatioii  from  one  to 
the  other  within.  TrumbalTB  family  resided  in  the  cottaige  by 
agreement  with  Graydon,  when  he  went  into  his  serviee}  but 
Trumball  paid  no  rent ;  only  an  abatement  was  made  in  bis  wages 
on  account  of  his  family  residing  in  the  cottage.  Some  com 
having  been  missed  out  of  the  barn,  Trumball  and  another  per- 
son put  a  bed  in  the  bam,  and  went  and  slept  there,  and  a  few 
nights  after  they  had  so  done,  the  prisoner  unlooked  the  bam 
door,  and  took  away  a  quantity  of  oats.  After  conviction,  judg- 
ment was  respited  upon  a  doubt  whether  it  could  be  condderod 
as  the  dwelling-house  either  of  Graydon  or  Trumball.  Upon  a 
Mich.  T.  1787.  reference,  it  was  agreed  by  all  the  judges,  that  the  sleeping  m  the 

barn  made  no  difference.  But  they  held  {BuUerJ.  doubting)  that 
this  was  no  more  than  a  license  to  Trumball  and  servant  to  lodge 
in  the  cottage,  and  not  a  letting  of  it  to  him.  (a)  And  that  toe 
barn,  as  weU  as  the  rest  of  the  buildings  being  under  the  sasne 
MS.  Gould  J.    roof,  contimied  parts  of  the  mansion-house  of  Graydon*    And 

many  of  the  judges  inclined  to  think  that  if  there  had  been  a  de* 
mise  of  the  cottnge  to  Trumbally  the  barn  would  still  have  con- 
tinued part  of  Graydon's  dwelling-house  in  point  of  law. 

So  msO'  in  a  recent  case,  where  the  servant  d  thsee  MUtners 
in  trade  had  weekly  wnges,  and  particular  rooms  iwnignfiq  to  hiai 
as  lodging,  for  himself  and  his  family  over  the  bank  and  brewery 
offiee  of  his  emnloyeEs*.  with  which  his  lodging  oowtroumceled  by 
a  trap-door  and  a  ladder,  it  was  holden  by  the  judges,  after  ar- 
Bf.  T.  1809.       gument,  that  a  burglacy  Gommitted  in  the  banking  room  was  well 

End  as  in   the  dweUing-house  of  the  three  pavCners.    As  v. 
Stockton  and  others^  tried  at   CarliA  Smm.  A$$.  1609.    Cor. 
Ckambre  J.  2  Taunt.  SS9.     2  Leach.  1015. 
Inn.  If  the  cbw^ber  of  a  guest  at  an  inn  be  broken  open,  it  naist 


«MMte«^-^Mi 


(a)  Vi4e  lifefd%  ▼.  Bcsmaoat,  ISfisst*^. 


S  I*  "Btn^ldr?  (fFke  shall  be  deemed  the  Owner.)  403 

be  kid  in  the  indiotfaient  to  be  tlie  mandion-houfle  of  the  inn- 
keqxir.    2  MS.  Sum.  249. 

As  tke  poneflsion  of  the  servant  or  guest  is  the  possession  of  Wife  or  family. 
the  owner,  so  is  the  possession  of  any  one  who  in  law  is  deemed  to  J*!^**  ^***'*' 
be  part  of  the  owner  s  family.    In  Farres  case,  it  was  holden  tliat   '^^''  '^^' 
if  Uie  house  of  a  feme  covert  who  lives  apart  from  her  husband 
be  broken,  though  the  husband  liad  expressly  refused  to  have  any 
thing  to  do  with  the  lease,  and  the  landlord  had  tliereupon  agreed 
with  the  wife  alone,  yet  it  must  be  laid  to  be  the  house  ot  the 
husband. 

But  in  any  case  where  the  law  would  adjudge  the  separate  pro-  2  E«st*s  P.C. 
perty  of  the  oaanaion  to  be  in  the  wife,  and  she  has  also  the  ex-  504. 
elusive  poflsesston,  the.  burglary  ought  to  be  laid   against  her 
SMnsion-house,  and  not  against  that  of  her  husband. 

M.Jones  was  indicted  for  burglary  in  the  dwelling-house  of  Partners.^ 
T.  Smith  and  J.  Kncmles.    The  prosecutors  were  in  partnership,  JJv/^JJ**  "i?2o* 
and  lived  next  door  to  each  other*     The  two  houses  which  were  2£a;^P  C.  * 
formerly  one,  had  been  divided  for  the  purpose  of  accommodating  504. 
their  respective  families,  and  were  at  die  time  perfectly  distinct  1  Leaeh,  537. 
and  separated  from  each  other,  without  any  communication  but 
by  the  street.    The  housekeeping  was  paid  by  each  partner  sepa- 
rately for  his  own  house ;  but  the  rent  and  taxes  of  both  houses 
were  paid  jointly  out  of  the  partnership  fund.     The  ctfence  was 
cmnmitted  in  the  house  of  Smilh^  to  whom  the  prisoner  was  ser- 
vaati     It  was  objected  that  though  these  two  houses  were  the 
joint  property  of  both  tlie  partners,  yet  tbey  were  the  severdl 
aod  respective  oaansions  of  each  ;  and  therefore  the  offence  ought 
to  have  been  stated  to  have  been  committed  in  the  house  of 
Smiik  only  •*  and  tJie  court,  considering  tlie  objection  to  be  Well 
fomded,  directed  the  jury  to  acquit  the  prisoner  of  the  capital 
part  of  the  charge ;  aod  i^e  was  found  guilty  of  the  simple  lar- 
ceny only. 

And  where  iiiAuites  have  several  rooms  in  a  hoiwe  of  which  they  Inmates  of  a 
keep  the  key%^  and  inhiibit  them  severally  with  their  families,  yet  bouse, 
if  they  enter  at  one  outer  door  with  the  owner,  these  rooms  can-  J  ^^^?  ^' 
act  be  said  to  be  the  dwelling  houses  of  the  inmates,  but  the  in-  ^"°  ^^ 
dictment  ought  to  be  for  breaking  the  house  of  the  owner. — But 
if  the  owner  inhabit  no  part  of  the  house,  or  even  if  he  occupy  a 
shop  i»r  a  cellar  in  it,  but  do  not  sleep  thereip^  the  t^partments  of 
such  inmates  shall  be  considered  as  their  respective  dwelling- 
houses.  CarrdVs  Case^  1  Leaeh.  257.  Trapshwuxs  CasCf  I  Leack. 
427. 

If  the  owner  who  lets  out  apartments  in  his  house  to  other  per-  Lodger*. 
seas,  sleep  under  the  same  roof  and  bate  but  one  outer  door 
common  to  htra  and  his  lodgers,  such  ledgers  are  only  inn^ates, 
and  all  their  apartments  are  parcel  of  the  one  dweUing-house  of 
the  owner.    Kd.  M. 

But  if  the  owner  do  not  lodge  in  the  same  house,  or  if  he  and  ^  Cast*::  P.C. 
the  lodgers  enter  by  different  outer  doors,  the  apartments  so  let  ^^'^' 
out  are  the  mansion  fdr  the  time  J)eing  of  each  lodger  respectively ; 
even  though  the  rooms  are  let  by  the  year. 

Butif  .^.  have  a  shop  which  is  parcel  of  hit  hoose^  the  indict-  ^^P* 
raent  imtet  be  for  breaking  the  mansion-house  o^  A. ;  but.  if  it  be 
severoAliy  loaae^  ami  have  no  commudicaitioii  with  the  dwelling- 
houaejb|^  having  a  diierent  eatrance,  then,  unless  the  lessee  or  Ms 
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c'  Eest'6  P.  c.      servant  sleep  there  usually  or  often,  no  burglary  can  be  com- 
^^*  mitted  in  it.     For  it  is  not  the  mansion-house  of  A,,  being  severed 

by  the  lease ;  nor  can  it  be  said  to  be  the  mansion-house  of  the 
lessee,  if  neither  he  nor  his  family  ever  dwell  there,  or  if  their 
sleeping  there  be  only  casual  or  temporary. 

To  break  and  enter  a  shop^  not  parcel  of  the  mansioH'^hooae  m 
which  the  shopkeeper  never  lodges,  but  only  works  or  trades  ihcrt 
in  the  day-time,  is  not  burglary,  but  only  larceny :  but  if  he  or 
his  servants  usually  or  oflen  lodge  in  the  shop  at  night,  it  is  then 
a  mansion  house,  m  which  burglary  may  be  committed.  1  H4de^ 
557.  558. 
n.  V.  Gibson  Gibson  and  others  were  indicted  and  convicted  of  a  burglary  in 

and  oih(*r>,  the  dwelling-housc  of  T.  Smithy  and  stealing  the  goods  of  </.  Niii, 
Kingston  Lent  Smith  was  the  owner  of  a  house  at  Esher  in  which  he  resided,  and 
<^£  \;  ^  p  c  ^^  ^hich  house  there  was  a  shop  adjoining  built  close  to  the  house : 
508.  ]  Leach  ^"'  there  was  no  internal  communication  between  the  house  and 
S57.  A  sliop  the  shop,  and  no  person  lay  in  the  shop ;  the  only  door  to  the 
adjoining  to  a  shop  was  in  the  court -yard  before  the  house  and  the  shop,  whick 
house,  but  let  yard  was  inclosed  by  a  wall  three  feet  high,  including  both  the 
the^rooms  to  a  ^^^^  '"^  '^^P*  Smith  let  the  shop  together  with  some  apwt- 
tenan^Ts'fttiir  ^^^^  ^^  the  house  to  HiU  from  year  to  year  at  a  rent.  There 
part  of  the  was  Only  one  commpn  door  to  the  house,  which  communicated  as 
dwelling-house  well  to  Smith'%  as  to  HtiPB  apartments.  A  gate  or  wicket  fa»^ 
if  under  the  tened  by  a  latch  in  the  wall  of  the  court-yard  next  the  road, 
t^Ui1n*the  cur-  •®*^®*^  **  *  Communication  both  to  the  house  and  shop.  The 
ui'age%lthough  burglary  was  committed  in  the  shop.  It  being  objected  that  this 
thore  be  no  in-  couTd  not  be  said  to  be  the  dwelling-house  of  Smkh^  the  point  was 
temal  commu  referred  to  the  judges,  who  were  all  of  opinion  that  tlie  indict- 
nication,  and  ment  had  properly  described  it  as  the  dwelling-house  of  SmM^ 
son  slw  in  the  ^^^  inhabited  one  part,  there  being  but  one  outer  door;  etpe- 
Khop.  ^ '"  ^  cially  as  it  was  withm  one  cartilage  or  fence ;  and  that  the  shop,. 
£.  *T.  1785.  being  let  with  a  part  of  the  house  inhabited  by  Hilly  still  con- 
tinued to  be  part  of  tlie  dwelling-house  of  Smitkf  although  there 
WAS  no  internal  communication  between  them.  But  it  was  adaoit- 
ted  that  if  the  shop  had  been  let  by  itself,  Hill  not  dwelling 
therein,  burglary  could  not  have  been  committed  in  it ;  for  then 
it  would  have  been  severed  from  the  house. 
Of  the  name  of  It  is  necessary  also  to  state  with  accuracy  the  name  of  the  per- 
tiw  penonwho  son  whose  goods  are  stolen.  Thus,  where  the  indictment  was  for 
c^s  property,  breaking,  &c.  the  house  of «/.  DaviSf  with  intent  to  steal  the  goods 
OB  J^*  ^^  *^'  Wakelin  in  the  said  house  being,  and  there  was  no  such  per- 
1796.  ^^^  ^'^^  b^^  goods  in  the  house ;  but  «/•  W,  was,  bv  mistake,  in- 

t  East's  P.  C.      serted  for  J.  D. ;  the  prisoner  was  acquitted.     And  it  was  ruled 
514.  that  the  words  '^ «/.  W*'  could  not  be  rejected  as  surplusage, 

\}^^  '^^^'      ^^^7  being  sensible  and  material ;  that  it  was  necessary  to  state 
*  ^'  ^^^^'       truly  the  property  in  the  goods,  and  that  without  such  words  the 
description  of  tlie  offence  would  be  incomplete.    And  that  it  is 
not  like  the  case  of  alleging  a  robbery  in  the  dwelling-hoase  of  A. 
which  turns  out  to  be  the  property  of  B, ;  because  that  circum- 
stance is  perfectly  immaterial  in  jobbery,  which  is  ousted  of  deigy 
generally. 
V^liatihaU  be         Jn  the  night.']  As  to  what  shall  be  accounted  night  for  this  pur- 
dcemsd  night.     ^^^ .  anciently*  the  day  was  accounted  to  begin  onfy  from  sun- 

1  Hide^'^a      "^^"S>  A°^  ^o  ^^^  iramediatelv  upon  sun-set:  but  it  is  now  gene- 

2  i;afii's  p.  c.     raUy  agreed)  that  if  there  be  day-light  enough  begun  or  left  either 

509. 
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by  the  light  of  the  sun  or  twilight,  whereby  the  countenance  of  a 
person  may  be  reasonably  discerned,  it  is  no  burglary ;  but  that 
this  does  not  extend  to  moon-light ;  for  then  many  midnight  bur- 
glaries would  go  unpunished.  And  besides,  the  malignity  of  the 
offence  does  not  ao  properly  arise,  as  Mr.  Justice  BtackHone  ob-  4  Blac.  Com. 
serves,  from  iu  being  done  in  the  dark,  as  at  the  dead  of  night,  s^^* 
when  all  the  creation  except  beasts  of  prey  are  at  rest,  when  sle^p 
luu  disarmed  the  owner,  and  rendered  his  Castle  defencele88« 

In  the  day-time  there  can  be  no  burglary.    4  B/oc.  Com,  2S4e* 

R*  T.  Waddingttm.     At  Lancaster  Lent  assizes  1771,   there  Waddtii^ii't 
was  an  indictment  for  burglary,  alleging  the  fact  to  have  been  csm, 
committed  in  the  night,  but  not  expressing  about  what  hour  it  was  S  £iat*f  P.  C. 
(lone.     Mr. «/.  GoM  held  the   indictment  insufficient  as  for  a  ^^'* 
burglary,  and  directed  the  prisoner  to  be  found  guilty  of  a  simple 
felony  only.     He  said,  that  according  to  the  old  doctrine,  a  bur* 
glary  might  be  committed  at  any  time  between  sun-setting  and 
sun-rising ;  but  that  the  rule  now  established  is,  that  it  cannot  be 
committed  during  the  crepusculum;  that  therefore  it  is  necessary 
to  specify  the  hoMr^  in  order  that  the  fact  may  appear  upon  the 
face  of  the  indictment  to  be  done  between  the  twilight  of  the 
evening  and  that  of  the  morning, 

f^ith  intent  to  commii  felony,'}     H^ere  can  be  no  burglary  but  Tb«i«mutt  b« 
where  the  indictment  both  expressly  alleges,  and  the  verdict  also  an  intent  to 
finds,  an  intention  to  commit  some  felony ;  for  if  it  appear  that  commit  felony, 
the  offender  meant  only  to  commit  a  trespass,  as  to  beat  the  party, 
or  the  like,  he  is  not  guilty  of  burglary.     1  Hato.  c  38.  $  18. 

The  prisoners  were  indicted  for  a  burglary  in  the  dwelling-  r.  r,  Knlghi 
bouse  of  Mary  SneUing^  the  intent  being  laid  to  steal  the  goods  and  Roife>', 
of  one  Leonard  Hawkins,  It  appeared  that  Hawkins^  who  was  ^^wt'*  P.^. 
an  excise  officer,  had  seized  some  bags  of  tea  in  a  shop,  entered  ^ ^' 
in  the  name  of  Smith,  as  being  there  without  a  legal  permit ;  and 
had  removed  them  to  Mary  Snelling's  where  he  lodged.  The  pri- 
soners and  many  other  persons  broxe  open  Mary  Snelling's  house 
in  the  night,  with  intent  to  take  this  tea.  It  was  not  proved  that 
Smkh  was  in  company  with  them ;  but  the  witness  said,  that  they 
supposed  the  tea  to  belong  to  Smith  ;  and  supposed  that  the  fact 
was  committed  either  in  company  with  him,  or  by  his  procure- 
ment. The  jury,  being  directed  to  find  as  a  fact  With  what  intent 
the  prisoners  broke  and  entered  the  house,  found  that  they  in- 
tenaed  to  take  the  goods  on  the  behalf  of  Smith  ;  and,  upon  the 
point  being  reserved,  all  the  judees  were  of  opinion  that  the  in-  e.  T.  179?. 
dictm^t  was  not  supported ;  as,  nowever  outrageous  the  conduct 
of  the  prisoners  was,  in  so  endeavouring  to  get  back  Smith's 
goods,  still  there  was  no  intention  to  steal.  But  if  the  indictment 
had  been  for  breaking  the  house  with  intent  feloniously  to  rescue 
goods  seized,  Ac.  which  is  felony  by  the  19  Geo.  2.  c.  S4.  some  of 
the  judges  thought  that  it  would  have  been  burglary.  But  even 
in  that  case  it  was  agreed  that  evidence  must  be  given  on  the 
part  of  the  prosecutor  to  shew  that  the  goods  were  uncustomed, 
m  order  to  throw  the  proof  upon  the  prisoners  that  the  duty  was 
paid :  but  being  found  in  oil-cases,  or  in  great  quantities  m  an 
unentered  place,  would  have  been  sufficient  for  that  purpose. 

For  it  seems  the  better  opinion,  that  an  intention  to  commit  a  Either  at  com. 
rape  or  other  such  crime,  which  is  made  felony  by  statute,  and  mon  law,  or 
was  a  trespass  mdy  at  common  law,  will  make  a  man  guilty  of  >uch  as  !•  xuade 
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felony  by  &u-      burglary,  as  much  as  if  such  offence  were  a  felonj  at  common 
tute.  law ;  because  wherever  a  statute  makes  any  oflence  nilony,  it  inci- 

dentally gives  it  all  the  properties  of  felony  at  comnton  law. 
1  Ham.  c.  38.  $  18. 

Whether  the  Jelonious  intent  be  executed  or  nat,^    Tbiis  they  are 

burglars,  who  break  any  house  or  church  ia  the  night,  although 

th^y  take  notlnng  away.     And  herein  this  offence  difibrs  from 

robbery,  which  requires  that  something  be  taken,  though  it  is  not 

material  of  what  value. 

Dobb**  case,  «/•  Dobbs  was  indicted  fbr  burglary  in  breaking  and  entering  the 

Buckingham      stable  of  J.  Bayleyy  port  of  his  dwelhng-house,  in  the  night,  with 

Siun.As»u  I77a  jj  felonious  intent  to  kill  and  destroy  a  gelding  of  one  A.B,  there 

513^^  being.     It  appeared  that  the  gelding  was  lo  have  run  for  40 

Vide  1  Hale,      guineas,  and  that  the  prisoner  cot  the  sinews  of  his  ibre-leg  to 

561.  prevent  his  running,  in  consequence  of  which  he  died.     Parker 

C.  J.  ordeied  him  to  be  acquitted ;  for  bis  intention  was  not  to 
commit  the  felony  by  killing  and  destroying  the  horse,  but  a  tres- 
pass only  to  prevent  his  running ;  and  therefore  no  burglary.  But 
the  prisoner  was  again  indicted  for  killing  the  horse,  and  capitally 
convicted. 

But  whatever  be  the  felony  really  intended,  the  same  must  be 
laid  in  the  indictment  and  proved  agreeably  to  the  fact. 

On  an  indictment  for  burglary  and  stealing  goods,  it  appeared 
that  no  goods  were  stolen,  but  a  burglary  with  mtent  to  steal ;  the 
latter  not  being  so  laid,  as  it  ought  to  haTe  been.  Hob  C.  J.  di- 
rected the  pri^oer  to  be  acquitted. 

So,  if  it  be  alleged  that  the  entry  waa  with  iatent  to  comnit 
one  sort  of  felony,  and  the  fact  appear- to  be  thai  it  was  with  inteot 
to  commit  another ;  that  is  not  sunioient. 

Though  if  the  intended  felony  were  actually  conmiitied,  it  ia 

enough  to  state  the  breaking  and  enlering  to  be  with  intent  to  do 

so.    2  Eases  P.  C.  514. 

Persons  acquit-      Where  a  man  coBuraifes  burglary  and  at  the  same  tiine  steals 

ted  of  burglary  goods  out  of  the  house,  it  is  ako  larceny ;  and  if  he  be  acquitted 

may  be  indicted  ^  ^^  burglary,  he  may  notwlthstandii^  be  indicted  of  the  Iw- 

s  HiLie^46.      ^^^^^y  *  ^^^  ^^^y  ^^  several  offences^  tbouffb  committed  at  the  same 
*  time.    And  burglary  may  be,  wlme  tneiie  is  no  bcocagr;  and 

larceny  may  be^  where. there  is  no  bucglacy. 

II.  Verdict* 

The  indictaacot  may  be  so  laid  as  to  comprise  several  ofenso^ 

arifliDg  out  of  the  same  transaction,  so  that  the  prisoner  wt^  be 

found'  guilty-  of  part,  and  acquitted  of  the  rest.     As  if  the  vriaoneF 

bfi  charged  with  burglariously  breaking  and  enterieg  tbe  oveUiof; 

hostte,  aad  stealing  goods  of  the  value  of  40j*  ;  he  may  be  ae^uit* 

ted  olrbieaking  ood  eoteriag  ii>  tlie  night  time,  4bc.,  and  yei  fanod 

giuky  of  stealtag  m  the  dwelling  house ;  and  apon  this  record  he 

Withal  and        ^^  ousted  ol*  ck«gy.     Rex  v.  IVitkal  and  Qventnd^  1  Leack^  88w 

Oveieiid*a  caae.  anA  2:  Bast's  P.  C.  517. ;  and  Mex  v.  IF.  Hangerford^  ib.  BIS*    Or 

W.  Hunger-      upon  such  an  indictment*  the  prisoner  niair  be  acqnkted  of  lb« 

,fi>rd's  cate.        capital  ebaiges,  vi&  of  the  burglavy,  and  of  steeling  at  tbe  dwefr- 

ing-house  to  the  value  of  4l3li.  and  be  connrictsd  of   th» 
larcenyy  and  so  have  the  beeefit  of  clergyv    h  Hdk,  S6t^ 


2  East's 
514. 

iCP. 

sQait*i 

514. 

P.C. 
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IIL  PunishmerU. 

By  the  18£/.  C.7.  and  S  W.c.9»    Benefit  of  clergy  is  taken  Accessories 
away  in  cases  of  burglary  both  from  the  principal  and  the  accessary  whether  clergy- 
befare  .*  but  in  all  cases  'of  burglary,  acces^iries  a/ier  must  have  ^^^' 
their  clergy.     2  Hale,  364.,    2  Hato.  c.  33.  §  105- 106. 

By  the  5  Aim.  c.31.  §  5.     Any  person  who  shall  receive,  har-  Accessari€s,who 
boor,  or  conceal  any  burglars  .knowing  them  to  be  so,  shall' be  *baUbe. 
taken  and  received  as  accessaty  to  the  said  felony. 

Joseph  Wilmore  was  indicted  at  Northampton  Lent  assises,  1818»  Rex  v.  Gadiby, 
before  GarTroxn  B.  for  a  burglary  in  the  dwelling-house  of  Charles  Nonhami/con 
HUl^  and  burglariously  stealing  his  goods.  ^^^  sMizes, 

Joseph    Gadsbif,   for  feloniously   and  burglariously   receiving  ]S^'q  n  n 
the  same.  Principid  ic* 

Upon  the  trial  the  prisoner  WUmore  was  acquitted  of  the  bur-  quitted  of  the 
glary^  but  found  guilty  of  stealing  the  goods.  capital  charge. 

And  GatUby  was  found  guilty  of  feloniously  receiving.  Accessary  con- 

Mr.  D^man  objected,  that  WUmore  having  been  acquitted  of  ^^f'^''' 
the  burglary^  Gad$by  could  not  be  convicted.     Upon  reference  to  ^^  traiuported 
the  judges,  they  held  the  convicticm  right,  and  the  prisoner  has  for  14  years, 
been  transported  for  fourteen  years. 

And  by  stat.  10  Geo.  8.  c.48.  ^  Every  person  who  shall  buy  or  Receivers  of 
receive  any  stolen  jewel  or  jewels,  or  any  stolen  gold  or  silver  jewels,  plate,Ac. 
plate,  watch  or  watches,  knowing  the  same  to  have  been  stolen,  ^^®  *"**»  P*^* 
shall,  in  all  cases  where  such  jewel  or  jewels,  or  gold  or  silver 
plate  shall  have  been  feloniously  stolen,  accompanied   with   a 
burdary  actually  committed  in  the  stealing  the  same,  be  triable  as 
well  before  conviction  of  the  principal  felon  whether  he  be  in  or 
out  of  custody,   as  after  his  conviction.     And  if  such  person  so 
baying  or  receiving  such  jewel  or  jewels,  or  gold  or  silver  plate, 
flbaU  be  convicted  thereof,  he  shall  be  adjudged  guilty  of  felony, 
aod  transported  for  fourteen  years.'* 

As  a  means  of  preventing  burglary  and  house-breaking,  by  stat.  ^  ^*  ^'  ^  ®®' 
23  Geo.  3.  c.  88.  it  is  enacted,  "  that  if  any  person  or  persons  shall 
be  apprehended^  having  upon  him,  her,  or  them,  any  picklock 
key,  crow,  jack,  bit,  or  other  implement,  with  an  intent  feloni- 
ously to  break  and  enter  into  any  dwelling-house,  warehouse, 
coach-ho\3se,  stable  or  out-house ;  or  shall  have  upon  him,  her,  oi 
them,  any  pistol,  hanger,  cutlass,,  bludgeon,  or  other  offensive 
weanon,  whh  intent  feloniously  to  assault  any  person  or  persons ; 
or  shall  be  found  in  or  upon  any  dwelling-house,  warehouse,  coach- 
house, stable,  or  put-house,  or  in  any  inclosed  yard  or  garden,  or 
area  belonging  to  any  house,  with  an  intent  to  steal  any  goods  or 
chattels ;  every  such  person  shall  be  deemed  a  rogue  and  vagabond 
within  the  17  Geo.  2.  c.  5.  (a) 

In  a  case  upon  this  stat.  23  Geo.  3.  a  warrant  of  commitment  ^^'  Brow», 
was  holden  defective,  because  it  did  not  state  that  the  defendant  ^'^•^^^ 
was  apprehended  with  the  implements  of  house-breaking  upon  him 
ot  the  time  of  such  apptehensioji.    Ld.  Kenyon  C.  J.  said  that  he 
yielded  with  great  reluctance  to  the  objection. 

IV.  Beaxardjbr  conmding  a  Bur^r. 
it  may  be  observed  that  it  Is  provided  by  the  24«  H.  8.  c.  36.  that  Indemnity  tot 
there  shall  be  no  forfeiture  of  lands  or  goods  for  killing  any  person  ^^*"«  ^""' 
that  attempts  to  commit  burglary. 


■*» 


(a)  Vide  voL  ▼.  tit.  Qa0ia|ltf  • 
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But  besides  this  indulgence  to  a  person  killing  such  an  offender 
in  defence  of  his  house,  there  are  special  advantages  and  rewards 
for  apprehending  him.   (See  title  €o0t0«)    StaU  58  G^o.S.  c.  70. 

Warrant  to  apprehend  a  Burglar. 
Westmorland.     To  the  constabje  of . 


J70RASMUCH  as  A.  I.  of in  the  caunly  of 


veoman,  hath  this  day  made  information  and  complaint  upon 
oath  before  me  J.  P.  esquire^  one  of  his  majesty  s  justices  of  the  peace 

for  the  said  county^  that  yesterday  in  the  night  the  dweliing'house  of 

him  the  said  A.  1.   at — •  aforesaid  in  the  county  aforesaid, 

was  feloniously  and  burglariously  broken  open,   and    one    silver 
tankard  of  the  value  of  51.  of  the  goods  arid  chattels  of  him  the  said 

.  A.  h  feloniously  and  burglariously  stolen,  taken  and  carried  atoay 

from  thence;  and  that  he  hath  just  cause  to  suspect  and  doth  suspect 

that  A.  O.  late  of in  the  countu  of labourer ,  the 

said  felony  and  burglary  did  commit;  Tnese  are  therefore  in  his  said 
majesty* s  name  to  command  you  that  immediately  upon  sight  hereof 
you  do  apprehend  the  said  A.  O.  and  bring  him  before  me  to  answer 
the  premises,  and  to  be  further  dealt  toitlial  according  to  law.  Herein 

fait  you  not.     Given  under  my  hand  and  seal  the  ■  day  of 

'  in  the  year . 

Indictment  for  Burglary. 

Westmorland.  HTHE  jurors  for  our  lord  the  king  upon  their  oaths 

present y  that  A.  O.  late  of  the  parish  of  ■ 

in  the  county  of labourer,  on  the  day  of in 

the year  of  the  reign  of'  •  about  the  hour  of  one  in 

the  night  of  the  same  day  (a),  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  of    •  the  dtvelling-house  {b)  of  A.  1. 

there  situate,  feloniously  and  burglariously  did  oreak  and  enter,  tchh 
intent  the  goods  and  chattels  of  the  said  A.  I.  in  the  said  dwelling' 
house  then  and  there  being,  then  and  there  feloniously  and  burglari" 
ously  to  steal,  take,  and  carry  away,  and  then  and  there  with  force 
and  arms  one  silver  iankara  of  the  value  of  51.  of  the  goods  and 
chattels  of  the  said  A.  I.  in  the  same  dwelling-house  then  and  there 
being  found,  then  and  there  feloniously  did  steal,  take,  and  carry 
away  ;  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

Or,  That  I.  S.  on  such  a  day,  in  the  nl^ht  of  the  same  day,  with 
force  and  arms,  the  dtcelling-house  {b)  of  A.  ^.feloniously  and 
burglariously  broke  and  entered,  and  then  and  there  such  ana  such 
things  of  the  goods  and  chattels  of  the  said  A.  B.  in  tlie  said  house 
then  being,  feloniously  and  burglariously  did  steal,  take,  and  carry 
away. 

{a)  It  should  be  always  stated  in  the  night  of  the  jireceding  day,  though  H 
be  after  twelve  o'clock.  y 

(b  It  must  be  laid  to  be  done  in  a  mansion  or  dwelling-house,  and  therefore 
if  it  be  only  said  to  be  in  the  house  of  such  an  one^  it  is  not  sufficient.  But  this 
rule  extends  only  to  the  case  of  burglary  in  a  priitttf  house ;  for  if  the  aflcnce  be 
committed  by  breaking  open  a  church,  or  tlie  gata  or  walls  of  a  town,  it  iiiiiiii 
more  proper  to  lay  the  indictment  according  to  the  fact ;  wherefore  stating  that 
the  prisoner  y^/oniotii/jf  ond  httrglarioMly  brvke  and  entered,  Q^r.  the  porisk  ehmck  of 
D.  Qfr.  isflufficieDt.     Where  the  burglary  is  in  any  outhouse  which  by  bw  is 
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BY  Stat.  48  G^o.  3.  c.  75.  after  recithiff,  that  whereas  no  provision  48  G.  5.  c.  "j,. 

hath  been  made  by  law  for  proviuing  suitable  interment  in 
church-yards  or  parochial  burying-grounds,  for  dead  human  bodies 
cast  on  shore  from  the  sea  by  wreck  or  otherwise,  in  England:  and 

that  it  was  expedient  that  provision  should  be  made  for  the  decent  in  cases  where 

interment  of  such  bodies ;  it  is  enacted,  that  the  churchwarden  and  dead  human 

churchwardens,  overseer  and  overseers  of  the  poor  for  the  time  hodi«  shall  be 

being  of  the  respective  parishes  throughout  Engtandy  in  which  any  ^T^tS  "arfe* 

dead  human  body'  shall  be  found  cast  on  shore  from  the  sea  by  &c  ofdieparK^ 

wreck  or  otherwise,  shall  and  he  and  they  is  and  are  hereby  re-  where  the  body 

quired  upon  notice  to  hira  or  them  given  that  any  such  body  is  shall  be  found 

cast  on  shore  by  the  sea,  and  is  lying  within  the  bounds  of  the  to  cause  the 
parish  for  which  he  or  they  shall   be  churchwarden  or  church-  ■•"*«Jo^^- 

j  ^         /•.L  ^  •     ^u  ^    i_      moved  and  i«- 

wardeniy  overseer  or  overseers  of  the  poor,  to  cause  the  same  to  be  lerred  in  a 
forthwith  removed  to  some  convenient  place,  and  with  all  convc-  decent  manarr 
nient  speed  to  cause  such  body  or  bodies  to  be  decently  interred  in  the  church, 
in  the  church-yard  or  burial-ground  of  such  parish,  so  that  the  y^  ^^  *"<^^ 
expenses  attending  on  such  burial  do  not  excee'd  the  sum  which  P*"*^- 
at  that  time  is -allowed  in  such  parish  for  the  burial  of  any  person 
or  persons  buried  at  the  expense  of  such  parish  :  provided  that  in 
case  any  such  body  shall  be  cast  on  shore  from  the  sea  in  any 
extra-parochial  place  where  there  is  no  churchwarden  or  church- 
wardens, overseer  or  overseers  of  the  poor,  then  and  in  every  such 
case  the  constable  or  headborough  of  such  place  shall,  on  notice 
being  given  to  him  that  such  body  is  lying  in  such  extra-parochial 
place,  forthwith  cause  such  body  to  be  removed  to  some  conve- 
nient place,  and  with  all  convenient  speed  cause  the  same  to  be 
buried  in  such  and  the  like  manner  as  the  churchwardens  and 
overseers  within  England  are  hereby  required  to  bury  such  body 
or  bodies. 

§%  Every  minister,  parish  clerk,  and  sexton  of  such  respective  Minuter  of  the 
parishes  shall  perform  their  several  and  respective  duties  in  such  and  P*>'l»h  to  por- 
the  like  manner  as  is  customary  in  other  funerals,  and  shall  admit  «'™J*h«2""®'"^ 
of  such  body  being  interred  in    such   church-yards  or  burial  '    ^' 

grounds  without  any  improper  loss  of  time,  receiving  for  the  same, 
by  way  of  compensation,  such  and  the  like  sums  as  in  cases  of 
burials  made  at  tne  expense  of  such  parishes. 

§  3.  In  case  any  person  shall  find  any  such  body  cast  on  shore  Rewarding  pet- 
frora  the   sea  by  wreck  or  otherwise,  and  shall  within  six  hours  J?™J  finding 
thereafter  give  notice  thereof  to  some  one  of  the  churchwardens  bodiea  "jmd* 
or  overseers  of  the  perish  for  the  time  being  in  which  such  body  or  giving  nodec 
bodies  shall  be  found,  or  to  the  constable  or  headborough  for  the  thereof  toparibh 

— __^__^...__., . officers. 

♦ 

coosidend  part  of  the  dweUing-houae,  it  must  itiU  be  laid  to  be  done  in  the  Vide  Dobbs's 
dwelBng4ioase ;  or  at  least  in  the  stable,  &e.  alleging  it  to  be  part  of  the  dwelling-  caaat  aiHe^  406. 
house ;  and  in  either  case,  the  Jury  should  find  the  fact,  that  It  is  parcel  of  the 
dnreUing-hmtae.    2  Bau'»  P.  C  512, 
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Persons  finding 
dead  human 
bodies  cast  on 
shore,  and  not 
giving  notice, 
subject  to  a 
penalty. 

Expense*  to  be 
paid  by  chuveh- 
Wflidenti  &c. 


Who  are  to  be 

the  treaaweer  of 
thaoouDty. 


Ptaalty  on 
parish  officers 
selecting  to 
remove  anid 
inter  dead 
human  bodiea 
»  found  or  cast 
onshore. 


Recovery  of 
penalties  under 
tills 


IBurial  of  DeaD  fpuman  Idoniesi  cafiic  on  d^te* 

time  being,  in  case  such  body  shall  be  found  in  any  extra»parodiia] 
place,  or  cause  such  notice  to  be  leflt  at  his  or  their  last  or  usual 
place  or  places  of  abode,  then  and  in  every  such  case  such  person 
or  persons  shall  receive  the  sum  of  five  shillings  for  his,  her,  or 
their  trouble,  such  sum  to  be  forthwith  paid  to  the  person  or 
persons  first  giving  such  notice  only ;  but  nevertheless  that  no 
greater  sum  than  five  shillings  shall  be  paid  for  any  one  notice, 
althou^rh  there  may  be  a  greater  number  of  such  bodies  than  one. 
§  4.  In  case  any  person  shall  find  any  such  body  cast  on  shore, 
and  shall  not  within  six  hours  thereafter  give  notice  to  some  one 
of  the  churchwardens  or  overseers  of  the  parish  in  which  such 
body  shall  be  found,  or  to  the  constable  or  neadborough  in  any 
extra-parochial  place,  or  cause  such  notice  to  be  lefl  at  his  or  their 
last  or  usual  place  or  places  of  abode,  such  person  or  persons  shall 
for  every  such  offence  forfeit  the  sum  of  five  pounds. 

^5.  All  necessary  and  proper  payments,  costs,  charges,  and 
expenses  which  shall  be  made  or  incurred  in  or  about'  the  execu- 
tion of  this  act,  shall  be  made  and  paid  by  the  churchwarden  or 
churchwardens,  overseer  or  overseers,  constable  or  headbcM'ough 
for  the  time  being  of  such  respective  parishes  and  places. 

§  6.  And,  for  reimbursing  him  or  tfaem  all  such  payments, 
costs,  charges,  and  expenses,  it  shidl  be  lawful  for  any  one 
justice  of  the  peace  for  the  county  or  place  within  England^ 
m  which  any  such  body  shall  have  been  so  removed  and  buried 
as  aforesaid,  by  any  writing  under  his  hand  (a)»  to  order  and 
direct  the  treasurer  for  such  county  to  pay  such  sum  or  sums  of 
money  to  such  churchwarden,  overseer,  constable  oi  headborough, 
for  his  or  their  costs  and  expenses  in  or  about  the  execution  of 
this  act  (after  the  same  shall  have  been  duly  verified  on  oath)  as 
to  the  said  justice  shall  seem  reasonable  and  necessary ;  and  such 
treasurer  shall  and  he  is  hereby  required  forthwith  to  pay  the  sum 
so  ordered  to  be  paid  to  the  person  or  persons  empowered  to 
receive  the  sam^ ;  and  such  treasurer  shall  be  allowed  the  same  in 
his  accounts. 

§  7*  In  case  any  such  churchwarden  or  overseer^  constable  or 
headborough,  shtul  refuse  or  neglect  to  remove  or  cause  to  be 
removed  such  body  or  bodies  from  the  sea  shore  to  some  con* 
venient  place  prior  to  the  interment  thereof,  for  the  space  of 
twelve  hours  after  such  notice  given,  or  left  in  writing  at  his  usual 
place  of  abode,  or  shall  neglect  or  refuse  to  j^erform  the  several 
other  duties  required  of  him  and  them  by  this  act,  then  and  in 
every  such  case  every  such  churchwarden  or  overseer,  constable 
or  headborough,  shall  forfeit  the  sum  of  51. 

§  8.  All  penalties  and  forfeitures  under  thb  act,  if  not  paid  on 
conviction,  shall  be  levied  and  recovered  by  distress  and  sale  of 
the  goods  and  chattels  of  the  offender,  by  warrant  under  the  hand 
and  seal  of  any  justice  for  the  county  or  place  where  the  offence 


(a)  The  prisoner  framed  an  order,  puiporliBg  t»  be  Ibe  eidto  of  » 
on  the  treasurer  of  a  county,  to  reimburse  one  Cote  the  expenses  of  hatjmg  a 
dead  body  cast  on  shore :  a  minority  of  the  judges  held  (on  case  reserved}  that 
this  waa  a  Ibti^ery,  though  there  was  no  sodi  magbtrate  «s  the  indlvkhial  men- 
liimflA  in  iba  orders  and  tboi^  the  order  did  not  aMeGEnil  ti^  be  ft  padrii  oflko^ 
Of  thafc the  aEpemwa iacmradwera faaaanabis  end  nfnaissry^  Rat^^md^thti 
h^%  Bakoyd  Ji  ukLmmeUm  Spirii^  Au.  &819b  mid  mgmi  m  lAe  factepMr 
ChambtTt  June  2SUi  1819.     1  Brod,  Of  Bmg^  300. 
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shall  happen  (which  warrftnt  such  juatice  is  hereby  empowered  to  48  O.  &  ••  75» 

grant  on  the  confession  of  the  party,  or  upon  the  evidence  of  any 

credible  witness  upon  oath)  ana  the  surplus  arising  by  such  distress 

and  sale  shall  be  returned  on  demand  to  the  owner  of  such  goods 

and  chattels,  afler  deducting  the  costs  and  charges  of  making^ 

J[eeping,  and  selling  the  distress ;  and  such  forfeitures,  when  re* 

covered,  shall  he  paid  to  the  informer ;  and  if  sufficient  distress 

shall  not  be  found,  or  such  penalties  and  forfeitures  shall  not  be 

paid  forthwith,  such  justice  is  hereby  authorised  and  required,  by 

warrant  under  his  hand  and  seal,  to  cause  the  offender  to  be  com* 

mitted  to  Che  common  ^aol  or  house  of  correction  of  such  county 

or  place,  there  to  remain  without  bail  or  mainprize,  for  any  time 

not  exceeding  two  calendar  months,  nor  less  than  fourteen  days, 

unless  such  penalties  and  forfeitures,  and  all  reasonable  charges 

attending  the  recovery  thereof^  shall  be  sooner  fully  paid  and 

satisfied. 

i  9.  And  in  M  eases  where  any  conviction  diall  be  had  for  any 
ofence  comrakled  against  this  act  or  against  any  order  of  sessions, 
or  any  matter  in  pursuance  of  thus  act,  the  form  of  conviction 
shall  be  in  the  words  or  to  the  effect  foilowing : 

"QE  it  rememheredy  that  on  this  day  of ^  in  the  Fonnoloon« 

year  of  the  reign  of ,  A.  B.  is  convicted  before  viction. 

■  one  of  his  majesty^  justices  of  the  peace  Jbr  the of 

havii^  [as  the  oflence  shall  bej  ana  I  the  said do  adjudge 

him  [or,  them']  tojbrfeit  and  pay  Jbr  the  same  the  sum  of . 

Given  under  my  hand  and  seal  the  day  and  year  aforesaid. 

j  10«   If  any  person  shall  think  himself  aggrieved  by  any  Appeal  to  the 
judgment  or  by  any  matter  done  in  pursuance  of  this  act,  sucn  quarter  feMons. 
person  or  persons  may  a^^peal  to  the  justices  at  the  first  general  or 
quarter  sessions  of  the  peace  to  be  holden  for  the  county  or  place 
(within  which  the  ouiCter  of  appeal  shall  arise)  next  after  the 
expiratioB  of  one  calendar  month  from  the  thne  such  matter  of 
appeal  shall  have  arisen,  the  person  appealing  having  first  giveii 
tan  days'  notice  at  least  of  his  or  their  intention  to  l>ring  such- 
appeal,  and  of  the  matter  diereof,  to  the  person  or  persoBs  w^ 
appealed  against,  and  forthwith  after  such  notice  entermg  unto  a 
recognisance  before  some  justice  of  the  peace  for  such  ceun^  op 
place,  with  sufficient  sureties  conditioned  to  try  such'appeal  and 
abide  the  order  and  award  of  the  said  court  thereon ;  ana  the  said 
justices  at  such  sessions,  upon  due  proof  of  such  notice  and  recog- 
nisance having  been  given  and  entered  into,  are  hereby  authorised 
and  required  to  hear  and  determine  the  matter  of  such  appeal  in 
a  summary  way,  and  to  make  such  determination  therein,  and  to 
award  such  costs  to  either  of  the  parties,  or  otherwisCi  as  they 
shall  judge  proper ;  and  the  said  justices  may  if  they  see  cause 
mitigate  any  fine,  penalty,  or  forfeiture,  and  may  also  order  such 
further  satisfaction  to  be  made  to  the  party  injured  as  they  shall 
jud£;e  reasonable ;  and  all  such  deternunations  of  the  said  justices 
shaS  be  final,  binding,  and  conclusive  upon  all  parties^  to  all 
intents  and  purposes  iraatsoever. 

$  11.  Where  any  distress  shall  be  made  for  any  sum  of  money  Aoeesdiiifiiioi 
to  be  levied  by  virtue  of  this  act,  the  distress  itself  shall  not  be  ^^  qtuiMd 
deemed  unlawful,  nor  the  party  making  the  same  be  deemed  a  v'[J'['°*  ^i 
trespasser  on  account  of  any  defect  or  want  of  form  in  the  inform- 
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ation,  summons,  conviction,  tTarrant  of  distress,  or  other  proceed- 
ings relating  thereto ;  nor  shall  the  party  distrained  be  deemed  a 
trespasser  ad  initio,  on  account  of  any  irregularity  that  shall  be 
afterwards  done  by  the  party  so  distraining,  but  the  person  ag- 
grieved by  such  irregularity,  shall  and  may  recover  full  satisfac* 
tion  for  the  special  damage  in  an  action  upon  the  case. 

§  12.  All  penalties  and  expenses  attendant  thereon,  which  shall 
be  incurred  under  the  provisions  of  this  act,  shall  be  paid  and 
borne  by  the  person  or  persons  incurring  the  same,  and  that  the 
parish  or  place  wherein  such  person  or  persons  ought  to  have 
acted  in  the  duties  prescribed  by  this  act  shall  be  wholly  exempted 
therefrom. 

By  §  1 3«  after  reciting  that  whereas  in  cases  of  dead  wrecks,  wherein 
no  living  person  is  found,  or  owner  known,  the  lords  of  manors  on 
which  any  such  dead  body  or  dead  bodies  may  be  washed  in,  and 
who  are  entitled  to  wreck  there,  have  usually  paid  a  small  fee  for 
the  placing  such  body  or  bodies  in  the  ground  in  the  state  in  which 
the  same  have  been  round,  and  such  payments  have  been  adduced 
and  admitted  as  proof  on  trials  at  common  law  of  the  right  of 
such  lords  of  manors  to  wrecks  in  such  manors ;  it  is  enacted, 
that  in  all  such  cases  it  shall  be  lawful  for  every  lord  of  any 
manor  throughout  England  to  pay  or  cause  to  be  paid  to  the 
%:hurchwarden,  overseer,  constable  or  headborough  of  such  re- 
spective parishes  and  places  as  aforesaid,  such  and  the  like  8um« 
as  he  or  they  was  or  where  heretofore  accustomed  to  pay  for  the 
placing  any  such  body  or  bodies  into  the  ground  as  aforesaid ;  such 
sums  tcf  go  in  part  payment  and  discharge  of  the  costs  and 
expenses  to  be  incurred  in  or  about  the  execution  of  this  act>  and 
credit  to  be  given  for  the  same  by  such  overseers,  church  wardens^ 
constable  or  headborough,  in  their  accounts  with  the  county  to 
which  such  accounts  shall  be  submitted. 

$  14.  And  for  defraying  the  expenses  of  the  removal  and  burial 
of  such  body  or  bodies  as  aforesaid,  and  all  other  expenses  neces- 
sary for  the  execution  of  this  act,  it  is  enacted,  that  the  justices  at 
the  genera)  or  quarter  sessions  may  cause  such  sums  of  money 
as  shall  be  necessary  for  all  or  any  of  the  purposes  aforesaid,  to  be 
raised  in  the  same  mamier  as  rates  are  directed  to  be  raised  by 
sUt*  l^Geo.2.  c^29. 
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§     I.  Punishable  at  Common  Law. 
II.  Punishable  In/  Statute. 

[3  £d.  1.  c.  15.— 5 &6  Ed.  c.  10.  — IS  £d.  1.  c.46< 
—23  H.  8.  c.  1.  —  25  H.  8.  c.  3.— 37  H.  8.  c.  6. 
$4.— 4&5Ph.&M.  C.4.— 43£iiz.c.l3.— 22 
&23  Car.  2.  c.7.  — 4 &  5  W.  c.23.  §  U*—  1  Ann. 

St.  2.  c.  9.  —  1  6.  St.  2.  c  48.-6  G.  c.  16 9  G. 

c.  22.  §  17.— 10  G.  2.  c.  32.  $6.-28  G.2.  c.  19w 
$  3.  —  9  G.  3.  c.  29.  —  14  G.  3.  c.  78.  $  84.  — 
43  G.  3.  c.  58.  $  1.  —  52  G.  3.  c.  130.  §  1.] 

I.  Punishable  at  Common  Law. 

TUfALICIO  USL  Y  and  voluntarily  burning  the  house  of  another  Houte burning 
by  night  or  by  day  isjelony  at  the  common  lato.  1  llaw.  c.  39.  »*  ^  commoft 

MiUiciously  ana  voluntarily,}  For  if  it  be  done  by  mischance  or  ^*^^' 
negligence,  it  is  no  felony.    3  Inst.  67. 

As  if  an  unqualified  person  happen  to  set  fire  to  the  thatch  of 
a  hoase ;  or  even  if  a  man  were  snooting  at  the  poultry  of  another, 
by  which  means  the  house  is  fired,  that  is,  provided  he  did  not 
mean  to  steal  the  poultry,  but  merely  to  commit  a  trespass ;  for 
otherwise  the  first  mtent  being  felonious,  the  party  must  abide  all 
the  consequences.    2  Easfs  P.C.  1019. 

If  a  man  maliciously  intending  only  to  bum  one  person's  house, 
happen  thereby  to  burn  the  house  of  another,  it  is  certain  that  he 
may  be  indicted  as  having  maliciously  burned  the  house  of  that 
other ;  for  where  a  felonious  design  against  one  roan  misseth  its 
aim,  and  takes  effect  upon  another,  it  shall  have  the  like  con- 
struction as  if  it  had  been  levied  against  him  who  suffers  by  it. 
1  Hatv.  c.  39.  §  5.     1  Hale,  569. 

Burning.^  Neither  a  bare  intention  to  burn  a  house,  nor  even 
an  actual  attempt  to  do  it  by  putting  fire  to  part  of  a  house,  will 
amount  to  felony,  if  no  part  of  it  be  burned :  but  if  any  part  of  the 
house  be  burned,  the  offender  is  guilty  of  felony,  notwithstanding 
the  fire  afterwards  be  put  out,  or  go  out  of  itself.  1  Haw.  c.  39. 
§  ^.  2  East's  P.C.  1020. 

The  house.l  This  extendeth  not  only  to  the  very  dwelling-house,  i  Hale,  J67. 
but  to  all  outhouses  that  are  parcel  thereof,  though  not  contiguous 
to  it,  nor  under  the  same  roof;  as  in  the  case  of  burglary,  the 
bam,  stable,  cow-house,  sheep-house,  dairy-house,  mill-house. 

But  if  the  barn  or  outhouse  be  not  parcel  of  a  dwelling-house, 
it  is  not  felony  unless  the  barn  have  hay  or  com  in  it ;  and  then, 
though  it  be  no  parcel  of  a  dwelling-house,  it  is  felony. 

See  title  BucaUn^  for  what  is  considered  as  parcel  of  the 
dwelling-house. 

Of  another.']  But  a  person  seised  in  fee,  or  but  possessed  for 
years  of  a  house  standing  by  itself  at  a  distance  from  all  others, 
cannot  commit  felony  in  burning  the  same.  So  a  man  so  seised 
or  possessed  of  a  house  in  a  town,  who  burned  his  own  with  an 
intent  to  burn  his  neighbour's,  but  in  the  event  burned  his  own 
only,  was  not  guilty  of  fel(my ;  it  was  however  certainly  an  offence 
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boms,  houses, 
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highly  punishable,  in  regard  of  the  malice  thereof,  and  the  great 
danger  to  the  public  which  attended  it ;  and'the  offender  was  liable 
to  be  severely  fined,  and  imprisoned  during  the  king's  pleasure,  and 
set  o\\  the  pillory  (a),  and  bound  to  his  good  behaviour.  1  Haw* 
c.  89.  #3. 

The  frequent  commission  of  the  latter  offence,  and  the  very 
serious  mischief  that  resulted  from  its  being  merely  a  mis- 
demeanor, at  last  attracted  the  attention  of  the  legislature,  and 
tlie  party  who  would  commence,  by  burning  his  own  possession, 
an  injury  to  another,  the  extent  of  which,  in  many  cases,  cannot 
be  calculated,  will  be  liable  to  the  penalty  of  death;  by  the 
4^  Gto,  8.  c.  56.  commonly  called  Lord  Ellenborough*^  act. 
{Wide  post,) 

II.  Punishahle  by  Stalult\ 

By  the  statutes  of  23  //« 8.  c.  1.  and  25  //.  8.  c.  3.  No  person, 
who  shall  be  found  guilty  for  wilful  burning  of  any  dwelling-house, 
or  barn  wherein  an^  corn  shall  be,  nor  persons  abeitioe,  pro- 
curing, helping,  maintaining  or  counselling  the  same,  snail  be 
admitted  to  the  benefit  of  clergy. 

There  hath  been  much  learned  debate  how  far  these  statutes, 
which  are  repealed  by  1  Ed,  6.  c.  r2.,  are  revived  by  5  &  6  Ed.  6. 
c.  10.  (b)  But  as  the  same  is  enacted  in  effect  by  other  subse« 
quent  statutes,  it  is  now  not  very  material. 

By  the  \'&5  P,Sf  M.  c.  4.  livery  person  who  shall  maliciously 
command,  hire,  or  counsel  any  .person  wilfully  to  burn  any 
dwelling-house,  or  any  part  thereof,  or  any  bam  then  having  com 
or  grain  in  the  same,  shall  not  have  the  benefit  of  his  clergy.  By 
thus  taking  away  clergy  from  the  accessary  htfore^  clergy  is  by 
necessary  construction  taken  from  the  principal  in  the  like  in- 
stances.    2  Easfs  P.  C.  1017.     Post.  334. 

But  accessaries  o/^r  shall  have  their  clergy.     1  Hale,  573. 

Whoever  shall  wilfully  and  of  malice  burn,  or  cause  to  be 
burned,  or  aid,  procure,  or  consent  to  the  burning  of  any  bam, 
or  stack  of  corn  or  grain,  within  any  of  the  counties  cfT  Cumber' 
land,  Northumberland,  IVestmorland,  and  Duresme,  shall  be  guilty 
of  felony  without  benefit  of  clergy.  And  justices  of  the  peace 
in  se^ions  may  hear  and  determine  the  same« 

By  Stat.  22  &  23  Car.  2.  c.  7.  }  2.  "  Where  any  person  or 
persons  shall  in  the  night-time  maliciously,  unlawfully,  and  willingly 
burn,  or  cause  to  be  burned  or  destroyed,  any  ruks  or  stacks  of 
corn,  hay,  or  grain,  l}arns  or  other  Itousci^  or  buildings,  or  kilns  of 
any  person  or  persons  whatsoever ;  every  such  o0ence  sliall  be 
adjudged  felony ;"  but  by  §  3.  "  without  corruption  of  blood/' 
&c. 

And  the  judges  of  assize,  or  three  justices  of  the  peace,  (1  Q.) 
may  determine  the  same,  so  that  the  prosecution  be  withia  six 
months : 

And  the  said  justices,  on  request  of  the  party  injured,  ^all 
issue  their  warrant  for  apprehending  all  such  persons  as  shall  be 
suspected  thereoi^  and  take  ^heir  examination ; 
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And  ahall  cause  all  otbers,  who  to  them  shall  Mem  likely  to 
make  discovery  to  appear  before  them,  and  give  information  on 
oath ;  yet  so  as  no  person  to  be  examined  shall  be  propeeded 
against  for  any  offence,  concerning  which  he  shall  be  examined 
as  a  witness,  and  shall  upon  liis  examination  make  a  true  dis- 
covery : 

And  if  such  witness,  being  duly  summoned,  shall  refuse  to  ap- 
pear, or  to  be  examined,  they  may  commit  him  to  the  common 
gaol,  till  he  submit  to  be  exammed  upon  oath ; 

And  they  shall  issue  warrants  for  summoning  jurors : 

And  if  any  person,  being  found  guilty  (in  order  to  avoid  judg- 
ment of  death,  or  execution  thereupon),  shall  make  his  election 
to  be  transported,  the  court  shall  cause  judgment  to  be  entered 
that  he  be  transported  to  some  of  the  plantations  (to  be  mentioned 
in  the  judgment)  for  seven  years;  ana  if  he  shall  return  before 
die  expiration  of  the  term,  he  shall  suffer  death  as  a  felon,  and  as 
if  no  such  election  to  be  transported  had  been  made  by  him. 

It  was  never  doubted  but  that  bumiop^  one  rick^  &c«  was  widun  See  HasMl'i 
the  statute,  chough  the  statute  has  ricki  m  the  plural.  ^'^  >  Lewrb,  i. 

By  the  9  Geo.  1.  c.  22.  $  1.  conmionly  called  the  Black  Act,  9  q.  1.  c.  29. 
(which  is  inserted  more  at  length  under  the  title  Black  9ctt)  if  §  1. 
any  person  shall  set  fire  to  a  house,  bam  or  outhouse^  or  to  liny  Burning,  by  the 
hovel,  cock,  mow,  or  stack  of  coruy  straw,  hay,  or  wood,  [And  ^J'?.f  *^  ,0 
by  the  10  Geo.  2.  c.  82.  §  6.    If  any  person  shall  wilfully  and  j  g"'  ^'  ^'  ^^' 
nalieiously  set  on  fire  any  mine,  pit,  or  delph  of  coal  or  camel 
coal,  which  offence,  by  $  4.  of  this  act,  is  incorporated  with  the 
offences  in  the  Black  Act,]  he  shall  be  guilty  of  felony  withoot 
benefit  of  clerffy. 

$  12.  And  if  any  person  shall  apprehend*  or  cause  to  be  con^  9  G.  1.  e.  S2. 
victed,  aay  such  offender,  and  shidl  be  killed  or  wounded  so  as  §  is. 
to  lose  an  eye  or  the  use  of  a  limb  in  endeavouring  So  apprehend 
Um,  on  proof  tliereof  made  at  the  sessions  of  the  oouaty,  liberty, 
or  place,  where  the  offence  was  committed,  or  the  party  killed  or 
wounded,  and. on  c^ttficate  thereof  ilrom  thence,  the  pavtjr 
weunded  in  the  one  case,  or  the  executors  of  the  party  killed  in 
the  other,  shall  be  entitled  to  the  sum  of  5tf.  to  be  paiA  by  tiw 
sheriff"  in  thirty  days,  the  same  to  be  allowed  to  bin  in  passing 
h\A  aecouats  in  the  exchequer. 

(  ?•  And  the  hundred  shall  be  chargeable,  as  in  cases  of  robbery,  %  7. 
for  daesages  sustained  (net  exeeediag  2D(V^) 

House.']  Upon  the  construction  of  the  Stat.  9  Geo.  1.  r.  22;  it  A  common  gaol 
was  holdeii  that  a  common  gaol  is  a  huaat  wilMn  tbe  meaning  of  wkhin  tbcact. 
k.    The  entrance  to  the  prison  was  through  the  dwelling^ioose  Doonovsn's 
of  the  f^aeiter,  and  the  prisoners  we«e  aometiraes  allowed  to  lie  ia  <^b^' 
h.    AU  the  judges  held  that  the  d»rciling<^hou8e  was  to  be  eon-  Y^^^l^^^V^I 
sidetvd  as  .part  of  the  prison,  and  the  whole  pnson  was  die  house  2  £asi*sP.  C. 
of  the  eorporation  to  whoao  it  belongedl     One  set  of  the  counts  loao. 
had  it  to  be  the  house  of  die  corporation,  another  of  the  gae^, 
and  a  third  of  die  person  whom  the  gaoler  sa&red  to  live  in  the 
dwelling-house. 

Ommmee.^  SanA   2Worwas  mdioted  &r  setting  fire  to  an  S.Tuylor'a»«utt, 
outhouse,  commonly  called  a  jpaper-mill.    It  appeared  that  she  2  East's  P.  c. 
had  aet  fire  to  a  laiilge  quantity  of  paper  which  was  dr3riDg  in  a  ^^^' 
kift  aawaed  aod  beloi^ng.to  die  mifi;  but  no  part  of  the  mill  ^  ^''''i'^^' 
iaielf  wasaonanmod;  and  therefore  the  judges  thought  the  case 
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not  within  the  statute  on  that  ground ;  though  another  d4>ubt  was 
started,  whether  a  miU  were  an  ouihouse  within  the  meaning  oi* 
the  act. 
Nor^*scase  North  was  indicted  for  feloniously,  wilfully,  and  maliciously 

York.  Sum. '  setting  fire  to  a  certain  outhouse  of  J.  Tayloty  at  Knaretborough^ 
Ass.  1795.  against  the  form  of  the  statute  (9Geo.\.  c.  22.)     It  appeared 

'2  £ast*s  P.  C.  that  the  prisoner  had  set  fire  to  and  burned  part  of  a  building  of 
^^-^'  the  prosecutor,  *  situated  in  a  yard  of  his  at  the  back   of  his 

dwelling-house,  which  was  in  the  street  of  the  town  of  Knaret- 
borough.  The  building  was  four  or  five  yards  distant  from  the 
dwelhng-house,  but  not  joined  to  it.  The  yard  was  enclosed  on 
ail  sides,  in  one  part  by  the  dwelling-house,  in  another  part  by  a 
wall,  and  in  a  third  part  by  a  railing,  which  separated  it  from  a 
field,  and  in  the  remaining  part  by  a  hedge.  The  buildings  set 
fire  to  and  in  part  burned,  consisted  of  a  stable  and  a  chamber 
over  it,  which  was  used  by  the  prosecutor  as  a  shop  for  keeping 
and  dressing  flax.  It  was  objected  on  behalf  of  the  prisoner  that 
this  building  was  not  an  outhouse  within  the  scat.  9  Geo.  1.  c.  22., 
as  that  must  be  understood  to  mean  outhouses,  which  in  contem- 
plation of  law  were  not  part  of  the  dwelling ;  which  it  was  in- 
sisted this  was,  and  that  the  indictment  should  liave  been  for 
arson  at  common  law.  The  jury  found  the  prisoner  guilty,  and 
the  point  was  reserved.  In  Nov.  1795,  all  the  judges  (except 
Hotnam  B.  who  was  absent)  agreed  that  the  verdict  was  right. 
They  said  that  though  for  some  purposes  this  might  be  part  of 
the  dwelling-house,  yet  still  in  fact  it  was  an  outhouse.  And 
that  the  stat.  9  Geo,  1.  did  not  alter  the  nature  of  the  crime,  or 
create  any  new  offence,  but  only  excluded  the  principal  from 
clergy  more  clearly  than  he  was  before. 
**  Ed  1  c.  15.  Such  as  be  taken  for  house-burning,  feloniously  done,  are  not 
House  burning  bailableby  justices  of  the  peace.  2/nj/.  189. 
not  bailable.  In  the  case  of  Rex  v.  Jttdd^  who  was  committed  for  wilfmify 

Judd*scase,  ond  maliciously  setting  Jire  to  a  parcel  of  unthr ashed  xjoheaiy  the 
2  T.  R.25^.       court  were  of  opinion,  that  as  the  statute  had  only  made  it -felony 

to  9et  Jire  to  a  cocky  moWf  or  stack  of  com,  the  warrant  of  com- 
mitment did  not  charge  the  defendant  witli  a  felony ;  and  he  was 
therefore  admitted  to  bail. 
1  Ann.  St.  S.  If  any  ship's  officer  or  mariner  shall  wilfully  burn  the  ship  to 

c.  9.  ^  which  he  belongeth,  or  procure  the  same  to  be  done,  to  the  pre- 

Burningaship.  JQ^jce  Qf  tjjg  owner  of  the  ship  or  goods,  he  shall  be  guilty  of 

felony  without  benefit  of  clergy. 
23  O.  8.  c.  59.       ^^^  ^y  ^^®  articles  of  the  navy,  22  Geo,  2.  c,  S^^•  every  person 
»Tt,9S* '  vho  sball  unlawfully  burn  or  set  fire  to  any  magazine,  or  store  of 

powder,  or  ship,  boat,  ketch,  hoy  or  vessel,  or  tackle  or  furni- 
ture thereunto  belonging,  not  appertaining  to  an  enemy  or  rebel, 
shall  be  punished  with  death  by  the  sentence  of  a  court-martial. 
9  G.  3.  c  89.         If  an^  person  shall  burn  or  set  fire  to  any  wind  saw-mil),  or 
^s.  other  wmd  or  water  mill,  or  any  of  the  works  belonging  thereto, 

Burning  milla  h^  shall  be  guilty  of  felony  without  benefit  of  clergy.  And  if 
<MMmgines  be-  ^^^  person  shall  burn  or  set  fire  to  any  machine  or  engine  belongs 
,S!£r.^  ^Qg  to  any  mine,  he  shall  be  guilty  of  felony  and  transported  for 

seven  years. 
Burning  a  mill-      An  action  was  brought  a^inst  the  hundred  of  Shretv^ury  for 
house,  not  par-  damages  sustained  by  the  wilful  setting  on  fire  "  of  a  certain  out' 
ce(ofadw^-    houses  and  certain  pUU  wheelsi  works,    and  machinery  in  the 
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same/'    The  building  was  a  mill'houie^  and  though  it  was  under  ing.houscisnot 
the  same  roof  with  a  cottage,  where  one  of  the  plaintifis  formerly  ftlony  within 
slept,  there  was  no  interior  communication  between  them.    There  ^^*  I*  *^'.  ??' 
was  a  verdict  for  the  plaintiff,  subject  to  a  case,  and  upon  argu-  ^  ^^  "c.^^ 
meat  in /T.^.     Per  hord  Elienborough  C.J.     Though  in  an  in-  Hii^v.  Hun. 
dictment  for  arson,  it  need  not  state  the  offence  to  have  been  com-  dredof  Shrews- 
mitted  against  the  manston-houset  yet  in  evidence,  the  building  bury, 
burned  must  be  proved  to  have  been  in  some  way  connected  with  ^  ^•**"  ^^^' 
the  mansion-house  so  as  to  shew  it  parcel  thereof.    The  9  Geo*  S. 
c,  29.  was  passed  to  extend  to  mills,  parcel  or  not  of  the  dwelling- 
house  :  but  it  gives  no  remedy  against  the  hundred.     The  action 
then  must  bring  the  case  within  the  9  Geo,  1.  c,  2^A  the  words  of 
which  are  house,  barn  or  outhouse:  that  is,  such  outhouse  of 
which  arson  might  be  committed  at  common  law.   These  premises 
are  not  of  any  of  these  descriptions. 

And  by  43  Geo*  3.  c.58.  intituled  "  An  act  for  further  prevent-  43  G.S.  c.58. 
inj(  (among  other  things)  tlie  malicious  setting  fire  to  buildings,"  ^^^^  Ellbn- 
and  which,  afler  reciting  that  certain  heinous  offences,  committed  ^ro"g*>*sact. 
**  with  intent  by  burning  to  destroy  or  injure  the  buildings,  and 
otAer  property  of  his  majesty's  subjects,  or  to  prejudice  persons 
who  have  become  insurers  of  or  upon  the  same,  have  of  late  been 
frequently  committed,"  it  is  enacted  that  "  if  any  person  or  persons 
shall  wilfully*  maliciously,  and  unlawfully  set  fire  to  any  house, 
bam,  granary,   hop-oast,   malthouse,   stable,    coach-house,    out- 
house, mill,  warehouse,   or  shop,    whether  such  house,   barn,, 
granary,  hop-oast,    malthouse,   stable,    coach-house,   outhouse, 
mill,  warehouse,  or  shop  shall  then  be  in  the  possession  of  the 
person  or  persons  so  setUng  fire  to  tlie  same,  or  in  the  possession 
of  any  other  person  or  persons,  or  of  any  body  corporate,  with 
iutent  thereby  to  injure  or  defraud  his  majesty  or  any  of  his  ma- 
jesty ^s  subjects,  or  any  body  corporate,  that  then  and  in  every 
such  case,  the  person  or  persons  so  offending,  their  counsellors, 
aiders,  and  abettors,  knowing  of  and  privy  to  such  offence,  shall 
be  and  are  hereby  declared  to  be  felons,  and  shall  suffer  death  as 
in  cases  of  felony  without' benefit  of  clergy." 

The  offence  therefore  of  arson,  whether  committed  with  re- 
spect to  the  possession  of  the  offender,  or  of  the  party  whom  it 
is  designed  to  injure  or  prejudice,  is  at  last  reached  by  this  com- 
prehensive and  perspicuous  statute,  and  tliat  which  was  hereto- 
fore a  misdemeanor  is  now  made  a  capital  felony. 

Outhouse.']     Jacob  Winter  was  convicted   before  Richards  B.  Winter's  case^ 
at    Residing    Lent    Assizes^    1815,    upon    an    indictment,    the  Reading  TLent 
Ist  count  of  which  charged  him  with  feloniously,  &c.   setting  ^^  ^^^^'n 
fire  to  and  burning  and  consuming  a  certain  outhouse  of  one  amH    UnMm 
Thomas  Rogers f  in  the  parish  of  Cheveleyy  in  the  county  o{  Berks,  holden  to  be 
against  the  King's  peace.    The  2d  count  charged  the  same  offence  well  described 
to  be  agaipst  the  statute:   5th  count  charged  with  setting  fire  eitlierasanout- 
tOy  Ac  a  certain  house  of  Rogers :   6th  count  charged,  that  Winter  ^f^?^'?'  ^ 
set  fire  to  the  said  house,  then  being  in  the  possession  of  said  ho^*         "^* 
Rogers,  with  intent  thereby  to  injure  and  defraud  him  against  the 
form  of  the  statute.    It  was  proved  very  clearly,  that  the  prisoner 
set  fire  to  and  burnt  the  building  in  question.     Thomas  Rogers 
lived  in  the  house  very  near  to  which  was  a  school-room,  which 
was  burnt.    The  school-room  is  separated  from  the  dwelling- 
house  by  a  narrow  passage  about  a  yard  wide.    The  roof  is 
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thatched  with  straw.    The  roof  of  the  house  which  is  tile  reaches 

over  part  of  the  school.   The  dwelling-house,  and  the  school,  and 

a  garden,  and  other  things,  and  the  court,  which  incloses  all,  were 

rented  by  Rogers  of  the  parish  for  6/.  per  annum^     There  was  one 

continued  fence  round  all  the  premises.     Nobody  but  Rogers  and 

his  family  had  a  right  to  come  within   the  fence.     Upon  this 

fact,  it  was  urged  in  behalf  of  the  prisoner,  that   the  building 

burnt  was  not  a  house  or  outhouse  within   the   statute.    The 

point  was  referred  to  the  judges,  and  judgment  given  by  Dallas^. 

at  the  following  assizes  at  Abingdon^  that  the  building  was  cor» 

rectly  described  in  the  indictment,  either  as  an  outhouse  or  part 

of  the  dwelling-house. 

Farrington's  Mill."]     William   Farrington  was    tried    before  Le  Bhnc  J. 

^*®j.  at  Staffordshire  Summer  Ass.  1811,  on  an  indictment,  charging, 

Ass.  isn?         ^^^^  ^®'  ^"  *^®  ^^^  October  ISOS,  feloniously,  maliciously,  and 

Mslc.  C.  R.      unlawfully,  did  set  fire  to  a  certain  mill  at  Alrewasy  in  the  county 

As  to  the  intent  of  Stctffbrdy  the  same  mill  then  being  in  the  possession  of  Thomas 

to  injure.  Dicken^  Francis  Dicken,  and  four  other  persons  (partners),  with 

intent  to  injure  and  defraud  the  said  several  persons  (naming 
them)  then  being  liege  subjects  of  the  king,  against  the  form  of 
the  statute. 
43  G.  3.  c.  58.        The  fact  of  the  prisoner's  setting  fire  •to  the  mill  was  clear  from 

his  own  confession.  But  it  was  started  by  the  witnesses  for  the 
prosecution,  the  clerks  of  Messrs.  Dicken  and  Co.,  that  the 
prisoner  was  a  harmless  inoffensive  man,  that  there  never  bad 
been  any  quarrel  or  disagreement  between  him  and  his  masters, 
or  between  him  and  any  of  the  clerks,  and  that  they  were  not 
aware  of  any  motive  which  could  induce  him  to  do  the  act.  The 
jury  found  ttie  prisoner  guilty ;  but  sentence  was  respited,  upon  a 
doubt,  whether,  under  the  particular  words  of  the  statute  43  Geo.S> 
c.  58.  an  intent  to  injure  or  defraud  some  person,  or  body  cor- 
porate, was  not  necessary  to  be  proved,  or  at  least  some  fact  from 
which  such  intent  could  be  inferred  beyond  the  mere  act  of  set- 
ting the  mill  on  fire.  The  statute  9  Geo,  8.  c,  29.  (which  makes  it 
felony  without  benefit  of  clergy,  wilfully  or  maliciousiy  to  bum 
or  set  fire  to  any  mill,)  limits  the  prosecution  for  such  offence  to 
eighteen  months  af^er  the  offence  committed,  and  the  ofience 
which  was  the  subject  of  the  present  indictment,  having  been  cooh 
mitted  near  three  years  before  any  prosecution  commenced,  the 
indictment  could  only  be  supported,  if  at  all,  on  the  stat.  of 
the  43  Geo.  3.  t;.  58.  At  Lent  Ass.  1812,  Graham  B.  delivered 
the  opinion  of  the  judges,  that  burning  a  mill  under  circumstances 
such  as  appeared  in  this  case,  must  necessarily  have  been  done 
with  intention  to  injure,  though  the  principal  object  of  Lord 
JEUenborough^s  act  was  to  comprise  the  cases  of  a  person's  burn- 
ing the  house,  &c.  or  mill  of  which  he  was  tenant  or  owner,  to  the 
injury  of  his  landlord  t)r  neighbour,  or  to  defraud  insurers. 
Sentence  of  death  was  accordingly  passed  upon  the  prisoner,  but 
he  afterwards  received  a  pardon,  on  condition  of  being  im- 
prisoned one  year,  and  kept  to  hard  labour  in  the  house  of  cor- 
rection. 
52  G.  3.  c.  130.  By  52  Geo.  S.  c.  130.  §  I.  afler  reciting  the  9  Geo.  1.  c.22. 
WiiftiU  setti  ®^^o*3'  ^-29.  4'3G<?o.3.  c.58.  and  other  statutes,  and  that  it 
flretoaDylntiU^  was  expedient  and  necessary  that  more  effectual  provisions  should 
uigs,  enginei,     ^c  maae  for  the  protection  of  propel^,  not  withm  the  provisions 


of  the  said  acts,  it  is  enacted,  that  '^  every  person  who  ^hall  wil-  &c.  used  for 
fully  or  maliciously  bum  or  set  fire  to  any  buildings,  erections,  or  ^n^  madefe- 
engines,  which  shall  be  used  or  employed  in  the  carrying  on,  or  |j"y^*o«* 
conducting  of  any  trade  or  manufactory,  or  any  branch  or  de-     ^^^^' 
partment  of  any  trade  or  manufactory  of  goods,  wares,  or  mer- 
chandise, of  any  kind  or  description  whatsoever,  or  in  which  any 
goods,  wares,  or  merchandise,  shall  be  warehoused  or  deposited, 
shall,  upon  being  lawfully  convicted  thereof,  be  adjudged  guilty 
of  felony,  without  benefit  of  clergy." 

By  1  Geo>  st.  2.  c.  48.  §  ^    If  any  person  shall  maliciously  set  l  G.  st.  a.  c.  48. 
on  fire  or  bum,  or  cause  to  be  burnt,  any  wood,  underwood,  or  H- 
coppice,  or  any  part  thereof,  it  shall  be  felony,  and  the  offender     ^^*"*  ^ 
liable  to  all  the  penalties  and  forfeitures  aa  other  felons  now  are.  ^' 

2Eait*sP.C.1053. 

By  6  Geo,  c*  16.  §  1.  for  explaining  and  amending  the  1  Geo.  6  d*  c.  16.  §  i. 
^.2.  C.48.  If  any  person  shall  by  day  or  night  burn  any  wood 
springs  or  springs  of  wood,  trees,  poles,  wood,  tops  of  trees, 
underwoods  or  coppice- woods,  thorns  or  quicksets,  without  the 
consent  of  the  owner,  or  of  the  person  chiefly  intrusted  with  the 
care  thereof;  such  lords  of  manors,  owners,  and  proprietors  of 
the  same  as  are  damaged  thereby  shall  have  such  recompense  of 
the  inhabitants  of  the  parishes,  towns,  hamlets,  villages,  or  places 
adjoining  on  such  wood  springs  or  springs  of  wood,  or  coppices, 
and  recover  such  damages  as  in  and  by  the  13  Ed,  \,  c,  4(6.  un* 
less  the  party  so  offendmg  shall  by  such  parish,  &c.  be  con- 
victed of  such  offence  within  six  months  from  the  committing 
such  offence. 

By  §  2.  If  any  person  so  offend,  either  in  a  riotous,  open,  and  6  0.c.  16.  §  2. 
tumultuous,  or  in  a  secret  and  clandestine  manner,  it  shall  be 
lawful  for  any  two  justices  of  the  peace  of  the  county,  &c.  where 
the  offence  shall  be  committed,  or  for  the  justices  in  sessions, 
upon  complaint  made  by  any  inhabitant  of  the  said  parish,  &c. 
or  of  the  owner  of  such  tree,  wood,  or  coppice,  or  of  any  other, 
to  apprehend  the  offender  for  the  said  offences,  and  to  hear  and 
finally  determine  the  same:  and  upon  conviction  such  justices 
shall  infidct  all  the  same  penalties  and  punishments  in  the  1  Geo.  1. 
It.  2.  c.  48.  mentioned,  for  all  the  offences  in  this  present  act  ex- 
pressed, as  if  the  said  offences  were  mentioned  in  the  said  act  of 

I  Geo.  1. 

Note.  ^-  llie  only  punishment  assigned  by  1  Geo.  1.  st,  2,  c.  48. 
to  the  offence,  of  burning,  is  in  the  4th  sect,  as  above  stated, 
which  points  only  generally  to  the  punishment  other  felons  by 
the  law  then  were  licS>le  to.  The  punishments  in  the  1st,  2d,  and 
3d  sections  of  that  act  specifically  mentioned,  being  for  mere 
destmction  of  timber,  &c. 

The  IS  Ed.  1.  i;.46.  enacts,  that  if  it  cannot  be  known  by  the  isEd.  l.  c.4G. 
verdict  of  assize  or  jury,  who  did  the  fact,  the  towns  near  ad- 
joining shall  be  distrained  to  levy  the  hedge  at  their  own  cost, 
and  to  yield  damages* 

According  to  tlie  case  of  Rex  v.  The  township  of  Huddefsfield^ 

I I  East*  d40.  An  action  upon  the  case  lies  upon  the  6  Geo.  1 .  c.  1 6. 
$  1..  by  the  party  grieved  to  recover  damages  against  the^ inha- 
bitants of  the  adjoining  township  for  trees,  &c.  unlawfully  and 
feloniously  burnt  by  persons  unknown.  ^ 
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Burning  ling, 

goss,  furze,  or 

lem. 

4&  JW.  c.  23. 

$  11. 


28  G.2.  c.  19. 

Burning  goss, 
Him,  or  fern, 
ill  forcMs. 


iButning* 


Sn. 


Burning  a 
laden  cart  and 
fire  wood. 
57  H.  8.  C.6. 
S4. 


Punishment  of 

a  servant  care- 

leisly  firing  a 

boiue. 

6  Ann.  c.  31. 

$5. 

14  G.5.  c  78. 
$84. 


ThKralfliif  ng  to 
bum  A  house. 


No  person  ghall  on  any  mountains,  hills,  heaths,  moors,  forests, 
chases,  or  other  wastes,  bum  between  F^niary  2,  and  Jnne  24, 
any- grig,  ling,  heath, furze,  goss,  or  fern;  on  pam  of  being  com- 
mitted to  the  house  of  correction  for  any  time  not  exceeding  one 
month,  nor  less  than  ten  days,  there  to  be  whipped  and  kept  to 
hard  labour. 

By  the  28  Geo«2.  c.  19.  §  3.  after  reciting  that  the  laws  then  in 
being  were  not  sufficient  to  prevent  the  offences,  it  is  enacted, 
**  that  if  any  person  or  persons*  not  having  a  right  or  legal  license 
to  do  the  same,  shall,  after  the  1st  of  ^tio^Mf  1755,  set  fire  to, 
bum,  or  destroy,  or  shall  abet,  aid,  or  assist  in  or  at  the  burning 
or  destroying  of  any  goss,  furze,  or  fern  (a),  growing  or  being  in 
or  upon  any  forest  or  chace(6)  within  Engittndy  without  the 
license  or  consent  of  the  owner  or  proprietor,  or  the  person 
chiefly  entrusted  with  the  care,  oversight,  and  custody  of  such 
forest  or  chace,  or  some  part  thereof,  or  shall  be  aiding  therein, 
and  being  brought  before  a  justice  shall  be  thereof  convicted  by 
confession  or  oath  of  one  witness  or  on  view  of  the  justice, 
he  shall  forfeit  not  exceeding  5/.  nor  less  than  40j.  ;  half  to  the 
informer,  and  half  to  the  poor  of  the  parish ;  if  not  forthwith 
paid,  to  be  levied  by  distress,  and  if  no  sufficient  distress  can  be 
found,  the  justice  may  commit  him  to  the  common  gaol  for  any 
time  not  exceeding  three  months,  nor  less  than  one  month." 

By  37  //.  8.  c.  6.  §  4*.  tf  any  person  shall  maliciously,  willingly, 
and  unlawfully  burn,  or  cause  to  be  burnt,  any  wain  or  csrt, 
laden  with  coals,  or  with  any  goods  or  merchandises,  or  any 
heap  of  wood  prepared,  cut,  or  felled  for  making  coals,  or  billets, 
or  talwood ;  he  shall  forfeit  treble  damages  to  the  party  grieved, 
to  be  recovered  by  action  of  trespass ;  and  also  lu.  as  a  fine  to 
the  king. 

By  6  Ann.  c.  31.  $  3.  14  Geo.  3.  c.  78.  §  84.  If  any  menial, 
or  other  servant  or  servants,  through  negligence  or  careless- 
ness, shall  fire,  or  cause  to  be  fired,  any  dwelling-house,  or 
outhouse  or  houses,  or  other  buildings,  and  such  servant  or 
servants  being  thereof  convicted  on  the  oath  of  one  witness 
before  two  justices,  shall  forfeit  100^.  to  the  churchwardens 
or  overseers  of  the  parish  where  the  fire  shall  happen,  to  be  dis- 
tributed by  them  amongst  the  sufferers,  in  such  proportions  as  to 
the  said  churchwardens  shall  seem  just ;  and  in  case  of  default  or 
refusal  to  pay  the  same  immediately  on  demand  by  the  said 
churchwardens,  such  servant  or  servants  shall  by  warrant  of  two 

Justices  be  committed  to  the  common  gaol,  or  to  some  work- 
louse  or  house  of  correction,  as  the  justices  shall  think  fit,  for 
eighteen  months,  there  to  be  kept  to  hard  labour. 

By  the  commission  of  the  peace,  any  iustice  nuy  cause  to  come 
before  him  all  those  iirho  to  any  of  the  people  concerning  the 
firing  of  their  houses  have  used  threats,  to  find  sufficient  security 
for  the  peace  or  their  good  behaviour  towards  the  king  and  his 
people ;  and  if  they  shall  refuse  to  find  such  security,  may  cause 
them  to  be  safely  kept  in  the  king^  prisons,  until' they  shaU  find 
security. 


(a)  Omitting  the  word  heathy  which  is,  however,  meiuk>aed  in  the  margiB  of 
Ruaniiigton'i  edition  of  the  Statutes.  ^^ 

(b)  CK^itttDgtbeoChtfjpenenldeicriptioiiofplacetintfacatatuleof  WVhm. 


S  "•  TBurnfnff.  *2i 

And  by  the  ^  Geo.2*  c.  15.  If  any  person  shall  knowingly  S7G.  3.  c.  15. 
send  any  letter,  without  any  name  subscribed  thereto,  or  sign- 
ed with  a  fictitious  name  or  names,  letter  or  letters,  threaten- 
ing to  bum  any  house,  outhouse,  barn,  stack  of  corn  or  grain, 
hay  or  straw,  though  no  money,  venison,  or  valuable  thing  be 
demanded  in  or  by  such  letter,  he  shall  be  guilty  of  felony  with- 
out benefit  of  clergy. 

A.    Information  for  Burning  a  Dwelling-House* 

County  of  T   "^E  it  remembered^  that  on  the       ■      day  of 

>         in  thejifty'nintk  year  of  the  reign,  Sfc.  at         *■ 

"   to  wit.     J  in  the  said  county,  A.  B.  of  yeoman^  eometk 

be/ore  mc  J.  P.  esquire ,  one  of  his  majesty's  Justices  of  the  peace  in 
and  Jbr  the  said  county  of  ,  and  complaineth  and  maketh 

oath,  that  on  the day  of in  the  year  of  our  Lord 

one    thousand    eight   hundred  and  eighteen,  his  dtoeUing'house, 

situate  at  the  parish  of in  the  said  county,  toas,  as  he 

verily  believes,  unlatv/ullu,  maliciously,  and  Jeloniously  set  fire  to     * 
and  burnt,  and  that  he  the  said  A.  B.  hath  just  cause  to  suspect^ 

and  doth  suspect  that  one  CD.  of in  the  said  county, 

labourer,  did  unlaxjofidly,  maliciously,  and  ^feloniously,  set  fire  to 
and  bum  the  said  dwelling-house  ;  and  thereupon  the  said  A.  B. 
prayeth  the  judgment  of  me  in  the  premises,  that  my  warrant  may 
issue  against  the  said  U.  D.  to  answer  the  premises, 

A.  B. 
Sworn  and  exhibited  before  me,  the  day 
and  year  first  above  mentioned. 

J.  P. 


B.  Warrant  thereupon. 

^"°^y  ^^  )    To  the    constable   of  the  parish  of in 

to  wit.     3        the  said  county. 

TXfHEREAS  A.  B.  of hath  this  day  made  complaint 

_  on  oath  before  me  J.  P.  esquire,  one  of  his  majesty's  justices  of 
the  peace  in  and  for  the  said  county,  that  [state  the  ofience  as  in 
the  information.  J  These  are  therefore  to  command  you  fiarthwith^ 
to  apprehend  and  bring  before  me,  or  sofne  other  of  his  mafbsty*s 
Justuses  of  the  peace,  acting  in  and  Jbr  the  said  county,  the  body  of 
the  said  C.  D.  to  answer  the  said  complaint,  and  to  bejurther  dealt 
with  according  to  law*     Given  under  my  hand  and  seal,  Sfc 

C.    Commitment  for  Burning  a  Dwelling-House. 
County  of 


To  the  keeper  of  the  common  gaol  at 


to  wit. 

J^ECEIVE  into  your  custody  the  body  of  C.  D.  herewith  sent 
you,  and  charged^  this  day  before  me,  the  undersigned,  one  of 
his  nuyesty*s  justices  qf  the  peace  tn  and  Jbr  the  said  county,  on  the 
oath  ^  A.  B.  with  havine  maUdoudy,  voluntarUu,  andfUonionsly 
set  fire  to  and  burned  the  aweUing'house  of  the  saiaA.  B.  on  Friday, 
the  '  day  of'  in  the  year  of  our  Lord  one  thousawf 
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Toutning* 


§1^' 


^igkt  hundred  and  eighteen  ;  and  hint  there  safdy  keep,  until  he 
he  from  thence  discharged  by  due  course  oflatv.  Given  under  my 
hand  and  seal,  Sfc. 

D.  Commitment  of  a  Servant  for  negligently  setting  Fire  to 
a  Dwelling- House,  under  6  Ann.  and  14  Geo.  3. 


County  of  ")  To  the  constable  of 


} 


the  house  of  correction  at 


and  to  the  keeper  o^ 


in  the 


TJ/^HEREAS  A.  B.  servant  of  CD,  of,  SfC,  ujos  on  the  day  of 

the  date  hereof  laxufully  convicted  before  us  W,  S.  and  S.  P. 

esquires,  tioo  of  his  majesty* s  justices  of  the  peace  for  the  said 

county,  upon  the  oath  of  Ei.F,  of,  Sfc.  Thai  he  the  said  A.  B.  did, 

on  the 


day  of- 


last,  through  negligence,  setjire 


to,  or  cause  to  beared,  the  dwelling-house  of  the  said  C.  D.  situate 

at in  the  parish  of in  the  said  county,  by  reason 

ivhererif,  and  by  force  of  the  statutes  in  that  case  made  and  provided, 
he  the  said  A.  B.  hath  forfeited  the  sum  of  one  hundred  pounds : 

And  vohereas  the  churchwardens  of  the  parish  of- where 

the  said  Jire  did  happen,  have  made  appear  unto  us  upon  oath, 
that  immediately  upon  the  S({id  conviction,  they  did  duly  aematid  of 
the  said  A.  B.  the  sum  of  one  hundred  pounds,  to  be  distributed  by 
them  as  the  law  directs,  but  the  said  A.  B.  did  refuse  and  neglect 
to  pay  the  same :  These  are  therefore  to  command  you,  in  his  nuL' 
jesty  s  name,  to  convey  the  said  A.  B.  to  the  house  of  correction 
at  aforesaid,  and  deliver  him  to  the  keeper  thereof,  to- 

gether  with  this  precept ;  and  you  the  said  keeper  are  hereby  com- 
manded  to  regeive  the  said  A.  B.  into  your  custody,  and  aim  dc' 
tain  and  keep  in  the  said  house  of  correction  to  nard  labour,  for 
the  space  of  eighteen  months  next  ensuing.  Given  under  our  hamU 
and  seals,  Sfc* 

HSutning  in  tge  i^anb  of  ftlom.    See  Clergp. 


Conspiring  to 
raise  the  price 
of  victuals. 
a&3£d.6. 
c.  15. 


IButtljer/ 


[4H.7.  C.3.  — 2&3Ed.6.  C.15.  — 3C.  c.l.  — 1  J.  c.22.  jSO. 

—  9  Ann.  c.  11.  §  36.37.] 

TF  any  butchers  shall  conspire  not  to  sell  their  victuals  but  at 
certain  prices ;  every  such  person  shall  forfeit  for  the  first 
offence  10/.  to  the  king,  and  if  not  paid  in  six  days  he  shall  sufier 
twenty  days  imprisonment^  and  shall  only  have  bread  and  water 
for  his  sustenance ;  for  the  second  offence  20/.  in  like  manner,  ^ 
the  pillory  (a) ;  and  for  the  third  offence  40/.  or  pillory,  and  the 
loss  of  an  ear,  and  to  be  taken  as  an  infamous  man  and  not  to  be 
credited  in  any  matter  of  judgment.  And  the  sesaoos  or  leet 
may  determine  the  same*    See  also  title  JFoveBtallitte* 

'  (a)  The  punishment  of  the  pillory  is  abolished  (except  in  cases  of  petjurf,  && ) 
by  Stat.  56  6.  5.  c  138. 
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No  butcher  shall  slay  any  beast  within  any  walled  town,  except  Not  to  kin  in  a 
Carlisle  2ji&  Bervoick ;   on  pain  of  forfeiting  for  every  ox  12a.,  walled  town. 
every  cow  and  other  beast  8</.,  half  to  the  king  and  naif  to  him  4  H.  7.  c  3. 
that  will  sue. 

A  butcher  that  selleth  swine's  flesh  measled,  or  flesh  dead  of  the  Selling  un- 
murrain,  shall  for  the  first  time  be  grievously  amerced,  the  second  jjj?^®**""* 
time  suffer  judgment  of  the  pillory,  the  third  time  be  imprisoned 
and  make  fine,  and  the  fourth  time  forswear  the  town.     Ordinance 
for  bakers.     Hawk.  Stat.  F.  1.  j3. 181. 

If  any  butcher  shall  kill  or  sell  any  victual  on  the  Lord's  day,  he  Not  to  kill  or 
shall  forfeit  6*.  8rf.,  one-third  to  the  informer,  and  two-thirds  to  »llonthe 
the  poor,  on  conviction  before  one  justice,  on  his  own  view,  or  r^  *  t* y* 
confession,  or  oath  of  two  witnesses,  to  be  levied  by  the  constable 
or  churchwarden. 

For  offences  relating  to  Hides,  see  title  Urat^rr  :  also,  as  to  the 

repeal  of  the  1  J.  c.  22* 


2&utter  anD  Cl)ee0e. 

$     I.  Concerning  the  Packings  Weighty    and  Goodness  of 
Butter. 
[13&UC.2.  C.26.— 4.W.  C.7.  — 86G.S.  C.86.  J  19* 
1. 14. 16. 17.  —  38  G.3.  c.73.] 
II.  Conceiving  the  Shipping  of  Butter  and  Cheese  for 
London. 
[^W.  C.7.  J4.5.6.9.10.] 

I.  Concerning  ihe^  Packing,  Weighty  and  Goodness  of 

Butter. 

'R  Y  Stat.  36  Geo.  3.  c.  86.  $  1 9.  the  1 3  4*  14<  C.  2.  c.  26.  and  so  much  Former  acts 

of  4  W»  c.  7.  as  discharges  persons  from  the  effect  of  any  part  repealed, 
of  13  3r  14  C.2.  for  preventing  frauds  in  the  sellers  of  butter  after 
the  factor  or  buyer  hath  contracted  for  the  same,  are  repealed ;  and 
new  regulations  are  made  respecting  the  packing,  weight,  and  sale 
of  butter,  as  follow :  — 

Every  cooper  or  other  person  who  shall  make  any  vessel  for  the  ^^  0. 3,  c  86. 
packing  of  butter  shall  make  the  same  of  good  and  well-seasoned  1^' 
timber,  and  tight,  and  not  leaky,  and  shall  grove  in  the  heads  and  ,n^§|«-  vewels' 
bottoms  thereof;  and  every  such  vessel  shall  be  a  tub,  firkin,  or  f^^  pa^ng 
half  firkin,  and  no  other  ;iind  shall,  when  delivered  by  such  cooper  butter. 
or  person  making  the  same,  be  of  the  weight  and  proportion,  and 
capable  of  containing  the  several  quantities  of  butter  hereinafter 
mentioned,  (viz.)  every  tub  shall  weigh  of  itself,  including  the  top  Weight  of  the 
and  bottom,  not  less  than  111b.  nor  more  than  151b.  avoirdupois  tub. 
weight,  and  neither  such  top  nor.  bottom  shall  be  more  than  nve- 
eighths  of  an  inch  thick  in  any  part  thereof,  and  shall  be  capable  of 
containine  84lb.  average  of  butter,  and  not  less ;  every  firlan  shall  Weight  of  the 
weigh  of  itselfy  includmg  the  top  and  bottom,  not  less  than  71b.  ^'^1°* 
nor  more  than  lllb.  and  neither  the  top  nor  bottom  shall  be 
more  than  fouf^eighths  of  an  inch  thick  in  any  party  and  it  shall 
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be  capable  of  containing  not  less  than  56lb.  of  butter ;  and  every 
Of  the  half  half  nrkin  shall  weigh  of  itself,  including  the  top  and  bottom,  not 
firkin.  ]egs  than  4lb.  nor  more  than  61b.  and  neither  the  top  nor  bottom 

shall  be  more  than  three-eighths  ofan  inch  thick  in  any  part,  and  it 

sliall  be  capable  of  containing  not  less  than  281b.  of  butter,  on  pain 

of  forfeiture  by  the  cooper  or  other  person  making  the  same,  of 

10^.  for  every  such  vessel. 

Name,  place  of      ^2.  And  every  such  maker,  before  such  vessel  shall  go  out  of 

abode,  nnd         }||^  possession,  shall,  on  the  outside  of  the  bottom,  with  an  iron, 

^*t'^**^luch*^      brand  his  christian  name  and  surname  at  full  length,  in  permanent 

v^l"/"^  and  legible  letters,  together  with  the  exact  weight  or  tare  therepf> 

on  the  like  penalty. 
SB  d.  5.  c.  73.         And  every  such  maker  shall  moreover  mark  in  like  manner,  in 
§  1.  addition  to  his  name,  his  place  of  abode  or  dwelling,  in  the  follow- 

ing manner ;  viz.  if  he  dwell  in  a  city  or  market  town,  then  the 
name  thereof ;  if  in  a  village,  township,  liberty,  hamlet  or  other 
division  of  a  parish,  then  the  name  of  tne  parish  wherein  the  same 
is  situate;  and  if  in  an  extra-parochial  place,  then  the  name  of  the 
next  adjoining  parish  ;  on  pain  of  forfeiting  lOf.  for  every  default 
therein. 
Factors  buying       §  ^'  And  every  factor  or  agent  for  buying  or  selling  butter  for 
or  selling  butter  Others,  who  shall  buy,  sell,  or  offer  to  sale,  or  have  in  Ibis  custody 
in  vessels  not      for  sale,  or  shall  order,  consign,  forward,  or  send,  any  vessel  con- 
legally  marked,  taining  butter  for  sale,  which  shall  not  be  made,  and  externally 

marked,  and  have  the  butter  therein  imprinted,  according  to  the 

directions  of  this  and  the  above  act,  shall  forfeit  20s.  for  every 

such  offence. 

Or  cheese-  ^  ^'  '^"^  every  cheesemonger,    or  seller   or  dealer  in  butter 

mongers  and       ^^  ^"*  ^^^'"  account,  who  shall  offer  for  sale,  or  have  in  his  pos- 

others.  session  for  sale,  any  vessel  containing  such  butter,  which  ^lall 

not  be  externally  marked  as  aforesaid,  shall  forfeit  10s.  for  every 
such  offeuce. 
DT?ctions  for         And  every  dairyman,  farmer,  or  seller  of  butter,  or  other  person 
packing  of         who  shall  pBck  any  butter  for  sale,  shall  pack  the  same  in  vessels 
butler.  so  made  and  marked  as  aforesaid  and  no  other,  and  shall  prc^erly 

36  G.  3.  c  86.     gQj^if  211 J  season  such  vessels  before  such  packing,  and  when  so 

soaked  and  seasoned  shall  on  the  bottom  thereof  on  the  inside,  and 

on  the  top  on  the  outside,  with  an  iron,  brand  his  christian  and 

surname  at  full  length  in  like  letters ;  and  also  on  the  outside  of  the 

top,  and  on  the  bouge  or  body  thereof,  the  true  weight  or  tare  of 

such  empty  vessel  when  so  soaked  and  seasoned,  and  also  his 

name  in  like  manner  on  the  bouge  or  body  across  two  diffisrent 

staves  at  least,  to  prevent  the  same  being  taken  out  and  changed ; 

and  shall  distinctly  and  at  full  length  imprint  his  christian  and 

surname  upon  the  top  of  the  butter  in  such  vessel  when  filled,  on 

pain  of  forfeiting  5L  for  every  default  thereof. 

Quantities  to  be       S  *'  And  every  dairyman,  farmer,  or  seller  of  butter,  or  otfcer 

packed  in  c«:h    person  packing  butter  for  sale,  shall  (exclusive  of  the  tare  of  such 

vttisd.  vessel)  pack  in  every  tub  not  less  than  84lb.,  firkin  561b.,  and  half 

firkin  281b.  net,  of  good  and  merchantable  butter :  and  no  buuer 
Butter  not  to  be  which  i^  old  or  corrupt  shall  be  mixed  or  packed  up  into  any  such 
mixed.  vessel  with  that  which  is  new  and  sound,  nor  shall  any  whey 

butter  be  packed  or  mixed  with  that  which  is  made  of  cream,  but 
What  salt  to  be  ^^^^  •"c^  vessel  shall  be  of  one  sort  and  goodness  throughout ; 
uaed.  and  no  butter  shall  be  sahed  with  any  great  salt,  but  with  fine 


small  salt,  and  not  intermixed  with  more  than  is  needful  for  its  seG.S.  c.86. 
preservation  ;  on  pain  of  forfeiting  5/.  for  every  offence. 

§  6.  And  every  cheesemonger,  dealer  in  butter,  or  other  person  To  deliTer  the 
who  shall  sell  any  tub,  firkin,  or  half  firkin  shall  deliver  therein  the  ^"'1  quantity, 
full  quantity  aforesaid,  and  in  default  shall  be  liable  to  make  satisfac- 
tion for  what  is  wanting,  and  be  liable  to  an  action  for  recovery  of 
such  satisfaction,  with  costs. 

§5.  And  if  any  change,  alteration,  fraud,  or  deceit  shall  be  Practising  frmuil 
used  or  practised,  either  in  the  vessel  wherein  butter  is  packed  for  in  the  sale  of 
sale  as  aforesaid,  or  in  the  butter  itself,   w])ether  in  quantity,  huuer. 
quality,  weight,  or  otherwise,  or  in  any  such  brands  or  marks  as 
aforesaid,  or  in  the  staves  whereon  the  same  shall  be  placed,  or  in 
any  other  manner  howsoever  after  the  packing  thereof  for  sale  as 
aforesaid ;  every  person  concerned  therein  shall  forfeit  30/.  for 
every  such  offence. 

§7'  And  no  cheesemonger,  dealer,  or  other  person,  shall  re-  Not  to  be  ra. 
pack  for  sale  any  butter  m  any  such  vessel  as  aforesaid ;  on  pain  P*^!^  ^  ^^ 
of  forfeiting  5/.  for  every  tub,  firkin,  or  half  firkin  so  re-packed.       **^°' 

§  8.  Provided,  that  no  person  shall  be  liable  to  any .  of  the  Foreign  butter, 
penalties  of  this  act  for  using  any  such  vessel  as  aforesaid  after  the 
British  butter  packed  therein  hath  been  taken  thereout,  for  the 
re-packing  for  sale  any  foreign  butter,  who  shdl  first  entirely  cut 
out  or  efface  the  names  of  the  original  dairyman,  farmer,  or  seller 
of  butter,  leaving  the  name  and  tare  of  the  cooper,  and  the  tare 
of  the  original  dairyman,  farmer,  or  seller  thereon,  and  shall  after- 
wards with  an  iron  brand  hfs  name  in  words  at  length,  and  the 
words  yomgft  butter  in  permanent  and  legible  letters,  upon  the 
bouge  or  body  of  every  such  vessel  across  two  staves  at  the  least, 
to  denote  that  such  butter  is  foreign  butter. 

§  9.  And  if  any  person  shall  hereafter  be  convicted  of  counter**^  Counterftsdng 
feitiag  or  forging  any  of  the  names  or  marks  of  any  such  owners,  or  forging 
fanners,  or  dajrymen  as  aforesaid,  or  any  part  thereof,  or  cause  the  mtrks. 
same  to  be  done ;  he  shall  for  every  offence  forfeit  40/. 

.    All  penalties  above  5/.  are  to  be  recovered  in  the  courts  at  Recovery  and 
Wettmtmter.     And  all  offences  against  this  act,   the  mode  of  «pplk»tkm  of 
determining  which  is  not  hereinbefore  prescribed,  and  where  the  JT^**^  gg 
penalty  shall  not  exceed  5/.  shall  be  heard  and  determined  by  one  ^  lo.  14. 
justice  of  the  county,  &c.  or  place  where  the  offence  shall  be  com-  33  g.  3.  c  75. 
mitted,  or  alleged  to  be  committed,  who  on  proof  upon  oath  by  §  4. 
one  witness  may  levy  such  penalties  by  distress  and  sale  of  the 
offender's  goods  (returning  the  overplus  after  deducting  the  costs,) 
to  be  applied  to  the  use  of  the  informer ;  and  for  want  of  sufficient 
distress,  or  if  such  penalty  be  not  forthwith  paid,  such  offender 
shall  be  committed  to  the  gaol  or  house  of  correction,  without 
bail,  for  (not  exceeding)  three  calendar  months,  nor  less  than 
twenty-eight  days,  unless  such  penalty  and  all  reasonable  charges 
he  sooner  paid. 

$11.  And  the  conviction  may  be  drawn  out  in  the  following  Conviction. 
form,  or  to  the  like  effect: 


dayqf 

,  ^jre  J.  P.  one  of 

his  majesty  8  justice^  of  the  peace  for  the  said  county  ofW.  [^OTyfor 
the  -n — 8-r  riding  or  division  of  the  said  county  of  ■■  ■■  Of  ijbr 

^cOy^  liberty f  or  to^n  of ,  as  the  case  may  be]  for  that 


Westmorland,  \  ^E  it  remembered^  that  oh  this  — 
to  wit.        j  ■  A.  O.  is  convicted  befb\ 


4i26 
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IButter  anti  (Ebttae* 


S  1.  II. 


Appeal. 


Conviction  not 
to  be  quashed 
for  want  of 
form,  nor  re- 
moved by  certi- 
orari. 

Tesaels  not  ex- 
ceeding I4lb. 

Limitation  of 
actions. 


the  said  A.  O.  on  [time  of  committing  the  offence],  af  [place  of 
committing  offence  j,  did  [here  state  the  offence  against  the  act, 
according  to  the  fact],  contrary/  to  the  form  of  the  statute  in  that 
case  made  and  provided  ;  and  the  said  J.  P.  doth  adjudge  him  or 

her  to  pay  a  rid  forfeit  for  the  said  offence  the  sum  of .  G/w« 

under  my  hand  and  seal  the  day  and  year  first  above  mentioned. 

Which  conviction  shall  be  written  on  parchment,  and  transmit- 
ted to  the  next  sessions,  to  be  there  filed. 

§\\,  12.  And  if  any  person  shall  think  himself  aggrieved  by 
the  judgment  of  the  said  justice,  he  may  appeal  to  the  next 
sessions  for  the  county  or  place  where  the  onence  shall  be  com- 
mitted, or  alleged  to  be  committed,  who,  upon  receiving  such 
conviction  drawn  up  as  aforesaid,  shall  hear  and  determine  the  same, 
and  may  award  costs  to  either  party,  as  to  them  shall  seem  meet. 

$  13.  And  no  such  conviction  or  judgment  shall  be  set  aside  by 
such  sessions  for  want  of  form,  if  the  material  facts  alleged  therein 
be  proved  to  their  satisfaction,  nor  shall  the  same  be  removed  by 
certiorari  or  other  process  into  any  other  court. 

§  16.  Provided,  that  nothing  herein  shall  extend  to  the  packing 
of  butter  in  any  pot  or  «ther  vessel  not  capable  of  containing  more 
than   141b. 

'  $  17.  Pravided  also,  tli|it  every  information,  prosecution,  or 
suit  shall  1)6  commenced  within  four  months  aner  th«  offence 
committed. 


II.  Ckmcernitig  the  Skipping  of  Butler  and  Cheese  far 

London. 


No  undue  pre- 
ference. 
4  W.  c.  7.  h  4. 


Every  warehousekeeper,  weigher,  searcher,  or  shipper  of  butter 
and  cheese,  shall  receive  all  butter  and  cheese  that  shall  be  brought 
to  him  for  the  London  cheesemongers,  and  ship  the  same  without 
undue  preference ;  and  shall  have  for  his  pains  2s,  6d.  for  every 
load  ;  and  if  he  shall  make  default,  he  shall,  on  conviction  before 
one  justice,  on  oath  of  one  witness,  or  confession,  forfeit  for  every 
firkin  of  butter  10^.  and  for  every  weigh  of  cheese  5Jr.,  half  to  the 
churchwardens  and  overseers  for  the  use  of  the  poor,  and  half  to 
the  informer,  to  be  levied  by  the  constable  by  distress  and  sale. 
Book  of  entry.  §  5.  And  he  shall  keep  a  book  of  entry  of  receiving  and  ship- 
ping the  goods  on  pain  of  2s.  6d,  for  every  firkin  of  butter,  and 
weigh  of  cheese,  to  be  levied  and  applied  in  like  manner ;  and  for 
want  of  distress,  to  be  committed  till  paid. 

$  6.  A  master  of  a  ship  refusing  to  take  in  butter  or  cheese, 
before  he  is  full  laden  §  8.  (except  it  be  a  cheesemonger's  own  ship 
sent  for  his  own  goods),  shall  forfeit  for  every  firkin  of  butter  re- 
fused 5s,  and  for  every  weigh  of  cheese  2s.  6d,f  to  be  levied  and 
applied  in  like  manner. 

§  10.  Persons  aggrieved  by  the  determination  of  the  justice, 
may  appeal  to  the  next  sessions,  giving  20^  bond  with  one  or  more 
sureties,  to  the  party,  to  pay  costs  (within  a  month  after)  if  he  is 
not  relieved  on  his  appeal. 

§  9.  But  this  act  shall  not  extend  to  any  warehouse  in  Cheshire 
or  Lancashire, 

[iVbto.— -There  are  special  directions  in  the  act  of  8  Geo*  r.  27* 
concerning  the  selling  of  butter  in  the  city  of  Yorif  and  the 


Master  of  a  ship 
refusing  to  take 
in. 


Appeal. 


Exception. 
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act  of  the  17  Geo,  2,  c.8.  concerning  the  same  in  Nen  Mai" 

/on.] 

Information   on   36  Geo.  8.  c.  86.   for   selling   Butter   in   a 
Tub,  whereon  the  Seller's  Name  was  not  marked,  &c. 

Breconshire,  1    Tl^^  remembered^  that  on  the day  of 

to  wit.      3  in  the  year  of  tmr  Lord  one  thousand  eight  huH" 

ired  and  txisenty^  at  the  town  of  Hay ^  in  t fie  said  county ,  A,B»of 
■  in  the  said  county j  yeoman,  in  his  proper  person  cometh  before 

me,  J,  P.  esquire,  one  of  his  majesty's  justices  of  the  peace  in  and  for 
the  said  county,  and  giveth  me,  the  said  justice f  to  understand  and  be 
informed,  that  A.  O.  of  in  the  said  county,  farmer  and  seller 

of  butter,  within  four  months  now  last  past,  that  is  to  say,  on  the  • 

day  of in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

twenty,  at  the  town  of  Hay,  in  the  said  county,  did  pack  for  sale,  and 
sell  to  the  said  A.  B.  a  quantity  of  butter,  of  the  weight  of  about 
"  ■  '  pounds,  in  a  tub  or  vessel,  whereon  the  christian  and 

surname  of  the  said  A.  O.  was  no  where  branded  with  iron,  or 
otherwise  marked  on  the  outside,  [or,  as  the  case  may  be]  against  the 
form  of  the  statute  in  that  case  made  and  provided,  whereby  the 
said  A.  O.  hath  forfeited  for  his  said  offence  the  sum  of  5L;  where- 
fore the  said  A.  B.  prayeth  the  judgment  of  me,  the  said  justice  in 
the  premises,  and  that  the  said  A.  O.  may  be  summoned  to  appear 
before  me,  the  said  justice,  to  answer  the  same. 

Exhibited  before  me  A.  B. 

J.  P. 

N.B.    A  summary  form   of  conviction  is  given  in  the  act. 
Vide  ante,  p.  425. 


[13  &  14  C.  2.  c.  13.  J  2. 3.— 4  W.  c.  10.  §  2.  3.— 10  W.  c.  2.— 
8  Ann-  c.  6.-4  G.  c.  7.-7  G.  st.  1 .  c.  12.— 36  G.  3.  c.  60.] 

^O  person  shall  sell  or  offer  to  sale,  or  import,  any  foreign  bone  Foreign  buu 

lace,  cut  work,  embroidery,  fringe,  band  strings,  buttons,  or  tons, 
needle  work,  made  of  thread  and  silk,  or  either  of  them,  or  any  13&  14C.2. 
foreign  buttons  whatsoever ;  on  pain  that  he  who  shall  offer  them  ^  l^*  $  ^« 
to  sale  shall  forfeit  the  same  and  50^.,  and  the  importer  shall  for-  *  W*  c  io«  $  «• 
feit  the  same  and  100/.,  half  to  the  king,  and  half  to  him  that  shall 
sue. 

And  on  complaint  and  information  given  to  a  justice  of  the  19&14C.  2. 
peace,  at  reasonable  times,  he  shall  issue  his  warrant  to  the  con*  ^  i?*  §  3. 
stable,  to  enter  and  search  for  such  manufactures  in  the  shops  ^  ^'  c.  lo.  §  »• 
being  open,  or  warehouses,  and  dwelling-houses  of  such  persons 
as  shall  be  suspected,  and  to  seize  the  same. 

No  person  shall  make,  sell,  or  set  on,  any  buttons  made  of  Woodwi  but- 
wood  only,  and  turned  in  imitation  of  odier  buttons ;  on  pain  of  ^!u 

*  lO  W«  Cf  «« 


4«8  TPuttonfif. 

40f .  a  dozen,  half  to  the  king,  and  half  to  him  that  shall  sue  in  any 
court  of  record. 

Made  of  tvood  on/y.]  R,  v.  RobertSy  H.IS  W,  1  Ld.  Raym. 
712.  An  information  was  exhibfted  against  the  defendant,  for 
haying  made  wooden  buttons  contrary  to  the  statute.  Upon  trial, 
the  jury  found  a  special  verdict,  that  all  the  button  was  of  wood, 
but  there  was  in  it  a  shank  of  wire.  And  after  argument,  judg- 
ment was  given  for  the  king,  namely,  that  this  was  a  button  of 
wood,  notwithstanding  the  shank,  which  is.  no  essential  part  of 
buttons ;  for  buttons  of  silk  and  hair  have  no  shanks. 

Making  cloth         By  the  said  act  \OW,c,  2.     No  person  shall  make,  sell,  or  Set 

buttons.  on,  any  buttons  made  of  cloth,  serge,  drugget,  frize,  camlet,  or 

other  stufis  of  which  clothes  are  usually  made»  on  pain  of  40t.  a 
dozen,  half  to  the  king,  and  half  to  him  that  shall  sue  in  any  court 
of  record. 

8  Ann.  c.  6.  And  by  the  8  Ann,  c,  6.    No  tailor  or  ether  person  shall  make» 

sell,  set  on,  use,  or  bind  on  any  clothes,  any  buttons,  or  button* 
holes,  made  of  or  used,  or  bound  with  serge,  drugget,  frize,  cam* 
let,  or  other  stufis  of  which  clothes  are  usually  made ;  on  pain  of 
Si.  a  dozen,  half  to  the  king,  and  half  to  him  that  shall  sue  in  any 
court  of  record  ;  or  on  complaint  to  two  justices,  they  may  sum- 
mon witnesses,  and  levy  the  penalty,  and  return  the  overplus,  if 
any  be ;  and  if  any  person  is  aggrieved,  he  may  appeal  to  the  next 
sessions. 

But  by  this  act  no  power  is  given  to  make  distress.  The  next 
Stat,  is  the  4  Geo,  c.  7*  which  in  the  statutes  at  large  is  a  loose, 
injudicious,  and  ungrammatical  act,  and  by  its  garb  may  well 
enough  seem  to  have  been  drawn  up  by  tne  tailors  or  button- 
makers,  whereby  it  is  enacted  as  follows : — 

4  G.  1.  0^7.  No  tailor  or  other  person  shall  make,  sell,  set  on,  use  or  bind 

on  any  clothes,  any  buttons,  or  button-holes  made  of,  or  used,  or 
bound  with  cloth,  serge,  drugget,  frize,  camlet,  or  any  stufis  that 
clothes  are  usually  made  of  (velvet  excepted),  on  pain  of  40f.  for 
every  dozen  of  such  buttons  and  button-holes,  or  in  proportion  for 
any  lesser  quantity,  to  be  determined  by  one  justice  where  the 
oflfence  shall  be  discovered,  or  the  offenaer  shall  inhabit,  on  oath 
of  one  witness,  in  three  months  after  the  ofience  committed ;  and 
to  be  distributed  (charges  of  conviction  first  deducted)  half  to  the 
informer,  and  half  to  the  poor  of  the  parish  or  place  where  the 
offence  shall  be  discovered ;  if  not  paid  (being  lawfully  demanded) 
in  fourteen  days  after  conviction,  the  justice  shall  issue  his  war- 
rant to  the  constable  where  the  offender  dwells,  or  can  be  found, 
to  levy  it  by  distress  and  sale ;  and  where  no  sufficient  distress  can 
be  found,  he  shall  be  committed  to  the  common  gaol  of  the  coun^ 
or  place  where  he  shall  be  found,  to  be  kept  to  hard  labour  for 
three  calendar  months. 

(  6*  Persons  aggrieved  may  appeal  to  the  sessions,  giving  suf- 
ficient notice ;  and  the  determination  in  such  sessions  shall  be 
final  by  any  order  or  warrant  made  by  any  justice  upon  any  such 
conviction;  and  the  sessions  may  allow  costs  to  tiie  party  ag- 
grieved. 

§  9.  Tailors  or  other  persons,  causing  their  apprentices  or  ser- 
vants to  make  such  clothes,  shall  themselves  be  subject  to  the  pe- 
nalties in  this  act  contained. 

§  8.  AH  such  clothes,  made  with  such  buttons  and  buttonrholeBy 
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tspoied  to  saky  shall  be  forfeited  and  seized  to  the  uses  in  this  4 g.  i.e.  7. 
act,  to  be  recovered  and  disposed  of  as  the  other  penalties. 

And  by  stat.  7  G.stA.  c.  i2.    No  person  shall  use  or  wear  x>n  Using  or  wear- 
any  clothes  (velvet  excepted)  any # such  buttons  or  button-holes,  ingcIoUibut- 
on  pain  of  40«.  for  every  dozen  of  such  buttons  or  button-holes,  ^!^ 
or  m  proportion  for  every  lesser  quantity  of  such  buttons  and  «,  12.   ***   * 
batton-holes,  on  conviction  by  confession,  or  oath  of  one  witness ; 
and  any  justice  of  the  peace,  where  the  offence  shall  be  commit- 
ted, or  the  offender  shall  inhabit,  shall,  on  complaint  or  inform- 
ation on  oath,  of  any  credible  person,  in  one  month  after  the 
offence,  sununon  the  party,  and  on  hiiB  appearance  or  contempt, 
examine  the  matter,  and  on  due  proof  by  confession,  or  oath  of 
one  witness,  convict  the  offender,  and  on  refusal  to  pay  when  de- 
manded, at  the  time  appointed  by  the  justice,  cause  the  forfeiture 
by  his  warrant  to  be  levied  by  distress  and  saJe  ;  the  said  penalties 
to  be  half  to  him  on  whose  oath  the  party  shall  be  convicted,  and 
half  to  the  poor  of  the  parish  where  the  offence  shall  be  com- 
mitted.    And  persons  aggrieved  may  appeal  to  the  next  quarter 
sessions,  giving  eight  days  notice ;  and  the  judgment  of  the  said 
sessions  shall  be  final. 

To  him  on  nohose  oath  the  party  shall  he  convicted,']  This  is 
almost  the  only  instance  where  a  share  of  the  penalty  is  given  in 
express  words,  in  a  popular  action,  to  the  party  on  whose  oath 
anv  person  is  convicted ;  and  the  contrary  aoctrine  seems  gene- 
raUy  to  prevail,  that  the  defendant  shall  not  be  condemned  upon 
the  sole  testimony  of  the  plaintiff  swearing  for  his  own  interest. 
It  is  certainly  against  the  common  law,  that  such  a  person  should 
be  a  witness  at  all ;  and  therefore  his  right  to  give  evidence  in  his 
own  cause,  and  the  power  to  convict  the  defendant  upon  that  sole 
evidence,  must  depend  on  the  express  words  of  some  statute. 

By  36  Geo,  S.  r.60.  §  1.    No  person  who  shall  order  or  apply  Ordering  false 
for  any  metal  buttons  from  any  manufacturer  or  maker  of  buttons  marks  on  but- 
shall  direct  the  words  pit  or  plated,  or  any  other  word,  letter,  ^^ 
figure,  mark,  or  device  indicating  the  quality,  to  be  printed,  cast, 
stamped,  or  marked  in  or  upon  any  part  of  such  buttons,  or  any 
word,  lettet,  figure,  mark,  or  device,  whether  the  same  do  or  do 
not  indicate  the  quality,  to  be  printed,  &c.  or  marked  in  or  upon 
the  underside  of  such  buttons,  unless  such  person  do  at  the  same 
time  order  such  buttons  to  be  gilt  with  gold  or  plated  with  silver 
respectively ;  and  no  person  shall  procure  or  purchase  any  metal  Procuring  but- 
battons  not  being  so  gilt  or  plated,  naving  the  words  gilt  or  plated,  tons  with  false 
or  any  other  word.  Sec.  or  device  printed,  &c.  or  marked  thereon,  ""^'^l^'* 
or  any  word,  Stc,  printed,  &c,  on  the  underside,  whether  the  same 
do  or  do  not  indicate  the  quality,  knowing  the  same  not  to  be  so 
gflt  and  plated  ns  aforesaid ;  on  pain  of  forfeiting  in  every  such 
case  such  buttons,  and  also  5L  for  any  quantity  not  exceeding 
twelve  dozen,  and  if  above,  after  the  rate  of  1/.  for  every  twelve 
dolmen. 

§  2.  And  no  person  shall  print,  cdst,  stamp,  or  mark,  or  cause  No  marlEs  to  be 
to  be  iK>  done,  upon  any  part  of  any  metal  button,  the  words  gtft  used  but  such  as 
or  platedy  or  toy  other  word,  letter,  figure,  mark,  or  device,  indi-  ^J^^T*  ****  "*^ 
catmg  the  quality,  or  on  the  underside,  whether  the  same  do  or  ^     ^' 
do  not  indicate  the  quality,  unless  such  buttons  are  befofe  bona 
fde  j^ed  with  filter,  or  afterwards  gilt  with  gold,  or  destroyed 
before  fold ;  and  no  person  shall  put  or  afiix  upon  any  such  but- 
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G.  5.  c.  CO.     tons  having  tlic  words  gilt  or  plated  or  other  words,  &c.  or  device 

as  aforesaid  indicating  the  quality  on  any  part  thereof,  or  on  the 

underside  whether  the  same  do  or  do  not  indicate  the  quality,  any 

ornament  whatsoever,  unless  those  parts  not  covered  thereby  be 

bondjide  plated  or  gilt  before  such  ornament  be  put  or  amxed 

Nor  any  but-      thereon.     And  no  person  shall  put  or  pack,  or  cause  to  be  put  or 

^"'•^^*fkf**^^'  P®^^^^  ^^^  ^^^^»  ^P^"  *^"y  card,  paper,  or  other  substance,  or  sell 

marks.      ^       ^^  expose  to  sale  any  metal  buttons,  not  being  gilt  or  plated  as 

aforesaid,  if  the  words  gUt  or  plated,  or  any  other  word,  &c.  or 
device  as  aforesaid  indicating  the  quality,  be  printed,  &c,  or 
marked  thereon,  or  upon  such  card,  (not  being  the  pattern  card,) 
paper,  or  other  substance ;  or  on  the  underside  of  such  buttons, 
whether  the  same  do  or  do  not  indicate  the  quality,  knowing  the 
same  not  to  be  so  gilt  or  plated ;  on  pain  of  forfeiting  in  every 
such  case  such  buttons,  and  also  5/.  for  any  quantity  exceeding 
one  dozen,  and  not  exceeding  twelve  dozen ;  and  if  above  twelve 
dozen,  after  the  rate  of  1/.  for  every  twelve  dozen. 
R.  T.  Jukes,  Knou}ing  the  samcy  &c.]     A  conviction  upon  this  clause,  charg- 

8  T.  R.  5Z6.       ing  that  the  defendants  did  tlie  act  "  unlawfully  and  fraudulentlvi 

contrary  to  the  form  of  the  statute,''  is  bad,  without  expressly 

charging  that  they  did  it  "  knowingly ;"  and  such  defect  is  not 

cured  by  a  proviso  in  the  stat.  that  no  conviction  for  any  offence 

in  the  act  should  be  set  aside  for  want  of  form,  or  through  the 

mistake  of  any  fact,  circumstance,  or  otherwise,  provided  the  ma- 

terial  facts  alleged  were  proved;  for  this  in  effect   requires  all 

material  facts  to 'be  alleged,  and  knowledge  is  a  material  fact  to 

constitute  such  an  offence. 

No  other  than         ^  S.  And  no  person  shall  print,  &c.  or  mark,  or  cause  so  to  be 

the  words gt/<or  ^qh^  in  or  upon  any  me^l  button,  any  word,  letter,  figure,  mark, 

/i/a/M/tobeuicd.  ^^  device  indicating  the  quality  thereof,  except  the  words  ^i&  o>r 

plated ;  or  shall  pack  or  cause  to  be  packed  for  sale  in  or  upon 
any  card,  (except  the  pattern  card,)  paper  or  other  substance,  or 
parcel ;  or  offer  or  expose  to  sale,  or  cause  to  be  sold  or  exposed 
to  sale  any  metal  buttons,  having  any  word,  &c.  or  device  indi- 
cating the  quality  thereof,  other  than  the  wo^rds  gilt  or  plaied 
printed,  &c.  or  marked  thereon ;  on  pain  of  forfeiting  such  buttons, 
together  with  5/.  for  any  quantity  exceeding  one  dozen,  and  not 
exceeding  twelve  dozen ;  and  if  exceeding  twelve  dozen,  after  the 
rate  of  ]  /.  for  every  twelve  dozen. 
ExMpt  the  ^  4,  Provided,  tnat  nothing  herein  shall  extend  to  inflict  any 

TT?*^*''*"^  fine,  penalty,  or  punishment  upon  any  person,  who  shall  print,  Ac. 
^  ^^  or  mark,  or  cause  to  be  printed,  &c.  the  words  double  gilt^  in  or 

upon  any  metal  buttons,  or  put,  place,  or  pack  for  sale,  in  or  upoo 
any  card,  (except  the  pattern  card,)  paper,  or  other  parcel ;  or 
expose  to  sale  any  such  buttons,  haying  the  words  double  gUi 
thereon;  provided  continuaUy  from  the  time  of  gilding  thereof 
gold  shall  remain  put  and  equally  spread  upon  the  upper  surface 
of  the  said  buttons,  exclusive  of  the  edges,  in  the  proportion  of 
ten  erains  to  such  quantity  of  the  said  buttons,  the  upper  surfaces 
of  whichj  exclusive  of  the  ed^es,  shall  be  equal  to  the  superficies 
of  a  circle  twelve  inches  in  diameter ;  or  who  shall  print,  &c*  the 
words  treble  gilt  in  or  upon  any  metal  buttons,  or  put  upon  am' 
card,  &c.  or  expose  to  sale  any  metal  buttons  having  the  wonv 
treble  gilt  thereon,  having  15  grains  to  the  like  quantity  of  buttons 
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as  aforesaid ;  on  the  like  superficies  as  aforesaid ;  any  thing  herein-  36  G.  3.  c.  60. 
before  said  to  the  contrary  notwithstanding. 

Except  the  pattern  card.']  The  defendant  was  convicted  upon  R*  ▼•  Jukes, 
the  ahove  statute,  for  unlawfully  and  fraudulently  placing  for  sale  ^  T.  R.  542. 
upon  certain  cards  and  papers  divers  dozens  of  metal  buttons, 
marked  with  the  words  double  gilt^  and  treble  gilt,  the  same  not 
being  so  gilt  within  the  meaning  of  the  statute  ;  but  the  convic* 
tion  did  not  negative  the  exception  introduced  in  the  clause,  that 
the  buttons  had  not  been  exposed  to  sale  in  this  instance  upon  the 
pattern  cards  ;  wherefore  the  court  quashed  the  conviction. 

§  5.  And  if  any  person  shall  make  out,  send,  or  deliver,  for,   Penalty  on 
wiUi,  or  in  relation  to,  any  metal  buttons,  any  list,  bill  of  parcels,  n}*kiiig  fidse 
or  invoice  expressing  therein  any  other  than  the  real  quality  of  ^*ll»<"P««»l»y 
snch  buttons,  knowing  the  same ;  he  shall  forfeit  201. 

§  6.  No  person  shall  knowingly  intermix,  or  cause  to  be  inter-   Penalty  on  mix- 
mixed,  any  metal  button  or  buttons  that  shall  not  be  bona  fde .  »»^  buttons  of 
gilt  or  plated,  upon  any  card,  (except  pattern  cards,)  paper  or  <*»^«^nt  quah. 
other  substance  whereon,  or  wherein  any  metal  button  or  buttons     *** 
so  gilt  or  plated  shall  be  put,  nor  intermix  the  same  in  any  other 
manner ;  on  pain  of  forfeiting  such  buttons ;  and  also  5/.  for  any 
quantity  exceeding  one  dozen,  and  not  exceeding  twelve  dozen  ; 
if  exceeding  twelve  dozen,  1/.  for  every  twelve  dozen. 

J  7.  And  for  the  better  ascertaining  what  shall  be  deemed  a  y^****^"?/  ^ 
gilt  or  plated  button,  no  metal  buttons  shall  be  deemed  gilt  but-  pu^bmiwiir 
tons  unless  continually,  from  the  time  of  gilding  thereof,  gold 
shall  remain  equally  spread  upon  the  upper  surface  thereof, 
exclusive  of  the  edges,  in  the  proportion  oi  five  grains  to  a  su- 
perficies of  a  circle  twelve  inches  in  diameter ;  and  no  metal 
buttons  shall  be  deemed  to  be  plated,  unless  the  superficies  of  the 
upper  surface  thereof  be  made  of  a  plate  of  silver  fixed  upon 
copper,  or  a  mixture  thereof  with  other  metals,  previous  to  the 
same  being  rolled  into  sheets  or  fillets. 

$  8. 14.  15.  &  16.  One  justice,  where  the  offence  is  committed  Reoovwyana 
or  the  offender  resides,  may  by  warrant  cause  such  metal  buttons  •ppl^jjwo  of 
as  shall  be  liable  to  forfeiture  under  this  act  to  be  seized,  and  to  P*™"*** 
keep  them  in  safe  custody,  for  the  purpose  of  producing  the 
tame  in  evidence  upon  any  prosecution  or  action,  and  when  no 
further  necessary,  such  justices  shall  order  such  buttons  to  be 
destroyed.     And  two  justices  where  any  offender  shall  reside,  or 
where  any  offence  shsdl  be  committed,  may  hear  and  determine 
the  same,  who,  on  information  or  complaint,  within  three  calendar 
months,  shall  summon  the  party  accused,  and  witnesses  on  each 
side,  and  examine  into  the  facts,  and  on  proof  either  by  con- 
fession,  or  oath   of  one  witness,    shall  give  judgment  lox  the 
pecuniary  penalty  with  costs,  to  be  allowed  by  such  justices,  and 
shall  levy  the  same  by  distress,  and  cause  sale  thereof,  if  not  re- 
deemed within  five  days  inclusive  of  the  day  of  seizure ;  half  to  « 
the  informer  or  person  suing,  and  half  to  the  poor,  and  for  want 
of  sufficient  distress,  shall  commit  such  offender  to  gaol  where  the 
information  shall  be  laid,  for  any  time  not  exceeding  three  calendar 
months,  unless  such  penalty  and  costs  be  sooner  paid. 

$  9.  If  any  person  shall  think  himself  aggrieved  by  the  judg-  Appeal, 
ment  of  such  justices,  he  may  (on  giving  security  with  sufficient 
surety  to  the  amount  of  such  penalty  and  tosts,  together  with 
such  further  costs  as  shall  be  awarded  in  case  such  judgment  be 
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Mitigation. 


3€  G.  5.  c.  60.     affirmed)  appeal  to  the  next  sessions  where  such  conviction  shall 

be  made,  who  may  summon  and  examine  witnesses,  and  hear  and 
finally  determine  the  same,  and  award  costs  as  they  shall  think 
reasonable. 

$10.  Provided  that  the  said  justices  and  also  such  sessions  may 
mitigate  any  such  penalty,  so  as  not  to  reduce  the  same  below  one 
half;  or  where  such  penalties  shall  be  less  than  40/.  below  20/. 

§  11.  &  12.  And  tne  conviction  may  be  in  the  following  forni 
(mutatis  mutandis),  as  the  case  may  be,  wliich  shall  be  effectual 
without  stating  the  case,  or  the  facts,  or  the  evidence  in  any  par- 
ticular manner. 


Witnenes  not 
appearing. 

Inhabitants 
may  be  'wit- 
nesses. 

Ofiendera  dis. 
covering  by 
-whom  Mnploy- 
I'd,  indemnified. 


^E  it  remembered,  that  on  the  — - 
year  of  our  Lord at 


day  of 


ui 


the 


in  the  county  of 


A.  I.  came  before  vs,  J.  P.  and  K.  P.  two  of  his  ma- 
jesty* s  justices  of  the  peace  for  the  said  county,  ^city  or  place,  as 
the  case  may  be,]  and  irformed  us  that  A.  O.  of  ■  on 

the  — day  of noto  last  past,  at  _—  in  the 

said  county,  [city,  or  place,  as  the  case  may  be]  ;  [here  set 
forth  the  fact  for  which  the  information  is  laid]  :  Whereupon 
tlie  said  A.  O.  after  being  duly  summoned  to  anstver  the  said  chargi 
appeared  before  us  on  the  "  day  of  '  —  at  ■ 

in  the  said  county,  [city,  or  place'}  ;  and  having  heard  the  charge 
contained  in  the  said  information,  declared  he  toas  not  guilty  of 
the  said  offence,  [or,  as  the  case  may  be,  did  not  appear  before 
us  pursuant  to  the  said  summons;"}  [or,  did  neglect  and  refuse 
to  make  any  defence  against  the  said  charge;}  but  the  same  being 
fuUy  proved  before  us  upon  the  oath  of  A.  W.  a  credible  toiiness 
[or,  as  the  case  may  be],  acknotoleaged  and  voluntarily  con- 
fessed the  same  to  be  true ;  and  it  manifestly  appeared  to  us  that 
the  said  A.  O.  is  guilty  of  the  offence  charged  upon  him  in  the  said 
information ;  loe  do  therefore  hereby  convict  him  of  the  offence 
{foresaid,  and  do  declare  and  adjudge  that  he  the  said  A«  O.  hath 

forfeited  the  said  buttons,  together  voith  the  sum  of of 

lato/iil  money  of  Great  Britain,  ybr  the  offence  aforesaid^  to  be  dis' 
tributed  as  the  law  directs,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided.  Given  under  our  hands  and  sealst 
the  — ^—  day  of — . 

And  no  such  conviction  shall  be  set  aside  for  want  of  form,  or 
through  the  mistake  of  any  fact,  circumstance,  or  other  matter 
whatsoever,  provided  the  material  facts  alll^ged  in  the  convictioh 
be  proved  to  the  satisfaction  of  the  said  court. 

$  IS.  Witnesses  not  appearing,  having  been  duly  summoned, 
without  reasonable  excuse,  to  be  allowed  by  such  justices,  or  re- 
fusing to  be  examined  on  oath,  shall  foifeit  5/. 

j  17.  Any  person  may  be  a  witness  notwithstanding  his  being 
an  inhabitant  of  the  parish  or  place  where  the  offence  shall  be 
committed. 

^18.  And  if  any  person  liable  to  any  of  the  penalties  aforesaid 
shall,  before  information  against  him,  discover  to  two  justices 
the  person  by  whose  order  he  did  the  act  which  subjected  luiti  to 
such  penalty,  so  as  such  person  be  convicted  thereof,  he  shall  not 
be  liable  to  the  penalty,  but  shall  be  entitled  to  a  moiety  of  the 
penalty  as  other  mformers. 
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$19.  Provided  also,  that  if  any  maker  of  buttons,  who  shall  56G.3.  c.  go. 
have  ordered  any  metal  buttons  to  be  gilt,  shall  before  the  bur-  Manuiacturera 
Dishing  thereof  appear  before  two  justices,  and  prove  by  one  wit-  not  liable  to 
ness  that  he  ordered  the  said  buttons  to  be  gilt  in  the  manner  re-  penalUesmcer- 
quired  by  this  act,  and  delivered  gold  sufficient  for  that  purpose,  *^  ^""^ 
or  paid  or  contracted  to  pay  a  proper  sum  in  that  behalf,  and 
shall  afterwards  prosecute  such  gilder  %t  other  person  to  convic- 
tion, he  shall  not  be  liable  to  any  fine,   forfeiture,  penalty  or 
punishment,  on  account  of  the  said  buttons  not  being  gilt  with 
gold,  any  thing  herein  contained  to  the  contrary  notwiuistanding. 

^20.  Provided  also,  that  this  act  shall  not  extend  to  buttons  Bottom  to 
made  of  gold,  silver,  tin,  pewter,  lead,  or  mixtures  of  tin  and  which  thi«  act 
lead,  or  iron  tinned,  or  of  Bath  or  xohite  metal,  or  ^ny  of  these  »1»U  not  extend, 
metals  inlaid  with  steel,  or  buttons  plated  upon  shells. 

J  15.  No  information  shall  be  exhibited  or  action  brought,  un- 
less witlnn  three  calendar  months  after  the  offence  committed. 

§  21.  Every  suit  or  action  commenced  against  any  person  for 
what  he  may  do  in  pursuance  of  this  act,  riiall  be  commenced 
within  six  calendar  months. 

Information  on  7  Geo.  1.  stai.  1.  c.i2.  for  wearing  Buttons 

bound  with  Cloth. 

m 

Breconshire,  1  J^E  it  remembered,  that  on  the  — ; day  of 

to  wit.       3  ,  in  the  year  of  our  Lord , 

otthe  town  of  ^ ,  in  the  tatd  county,  A.  B.  of  the  toxm 

and  parish  of aforesaid,  yeoman,  in  his  proper  person 

Cometh  before  me,  J.  P.  esquire,  one  of  his  majesty's  justices  of  the 
ftacein  and  for  the  said  county,  and  being  frst  duly  sworn  before 
we,  the  said  justice,  upon  his  corporal  oath,  as  well  for  himself  as  for 

the  poor  of  tAe  said  parish  of ,giveth  me,  the  said  justice, 

tonndentand  and  be  informed  that  A.  O.  of  the  parish  of 

qforesaidy  in  the  county  aforesaid,  gentleman,  within  one  month 

wtp  last  past,  to  wit,  on  the day  of ,  at  the  parish 

Y"  ■  ^foresaid,  in  the  county  aforesaid,  one  dozen  of  coat 

mtons  bound  with  doth,  then  and  there  unlawfully  and  against 
reform  of  the  statute  did  use  and  wear,  [or,  as  the  case  may  be,] 
mereby  the  said  A.  O.  for  his  offence  aforesaid,  hath  forfeited 
the  sum  qffbrty  shillings  of  lawfiU  money  of  Great  Britain  ;  and 
the  said  A.  B.  prayeth  the  judgment  of  me,  the  said  justice,  in  the 
fremtses,  and  that  the  said  A.  O.  may  be  summoned  to  appear  be- 
fore me,  the  said  justice,  to  answer* the  same,  and  that  such  pro- 
ceedmgs  may  thereupon  be  had  as  the  statute  in  this  behalf  made 
^nd provided  doth  direa.  (Signed)        A.  B. 

Exhibited  before  me,  on  the  oath  of  the  said  A.  B. 
the  informant,  the  day  and  year  first  above 
written. 

J.  P. 


VOt.  I.  p   y 
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Ibuping  of  XitlejBf. 

$    I.  By  the  Common  Zatt?. 

IL  By  Statute, 

[13  £<L  1.  c.  49.  —  32  H.  8.  c.9.  $  2.  4. 6.  ~ 
31  El.  C.5.  #4.] 

I.  JBy  M^  CcTmmon  La^w. 

"TT  seemeth  to  l)e  an  high  offence  at  common  lavr  to  buy  or  sell 
any  doubtful  title  to  lands  known  to  be  disputed,  to  the  intent 
that  the  buyer  may  carry  on  the  suit,  which  the  seller  doth  not 
think  it  worth  his  while  to  do,  and  on  that  consideration  sells  his 
pretensions  at  an  under  rate :  and  it  seemeth  not  to  be  material 
whether  the  title  so  sold  be  a  good  or  bad  one,  or  whether  the 
iseller  were  in  possession  or  not,  unless  his  possession  were  lawful 
and  uncontested ;  for  all  practices  of  this  kmd  are  by  all  means  to 
be  discountenanced,  as  manifestly  tending  to  oppression,  by 
givine  opportunities  to  great  men  to  purchase  the  ^sputed  titles 
of  others,  to  the  great  grievance  ot  the  adveiise  parties,  who 
may  often  be  unable  or  discouraged  to  defend  their  titles  against 
such  powerful  persons,  which  perhaps  they  might  safely  enough 
maintain  against  their  proper  adversary,    i  Hato.  c.  86.  $  1. 

II.  By  Statute. 

18  Kd.  1.  .c.  49.       1.  By  Stat.  13  Ed.  1.  c.  49.    No  person  of  Me  Idn^'s  house  shoB 

buy  any  title  tokilst  the  thing  is  in  disputes  onpatn  of  both  the 
^fuyer  and  seller  being  punished  at  the  kin^s  pleasure. 

9^  H.  8.  «.s.         2.  And  by  32  H.  8.  c.  9.     None  shall  buy  any  pretenced  right 

i  2.  6.  in  any  land^  unless  the  seller  hath  been  in  possession  of  the  same^  or 

t^the  reversion  or  remainder  thereof  or  taken  the  rents  and  pro- 
jits  thereof  for  one  year  next  before  /  on  pain  that  the  seller  shall 
forfeit  the  landy  and  the  buyer  the  vo&ie,  half  to  the  king,  and  half 
Jo  him  that  shall  sue  within  one  year. 

32H.8.«.9.  Pretenced  tide.']  But  he  who  is  in  lawful  posseMion  may  pur- 

S  4.  chase  the  pretended  tide  of  any  others. 

1  Haw.  c.  86.         One  year  before."}  But  no  conveyance  inade  by  one  who  bath 

§  15,      '         the  uncontested  possession,  and  undisputed  abstdttte  propij^ety  of 

lands,  is  any  way  within  the  meaning  of  this  statute. 

31  El  c  5. 5  4.      3.  And  the  cffknce  of  buyit^  of  tales  may  be  laid  in  ni^  eom^ 

at  the  pleasure  of  the  infbrmer. 

For  other  matters  relating  to   buyii^  of  titksi    see 
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Callbfl[Bf0$  Stealing:     The  same  penalty  as  for  stealing 
turnips.     For  which,  see  the  title  %Utnifii* 

C  ablest.    See  Carbase  for  dfitiqitog* 
CalltCO*     See  (trtiiu. 

Cambrttii0*    See  ILimtt* 
Canblr0«    See  dtrtUit. 
Ca)iia0«    See  ^tom0* 
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[9  Ann.  c.23.  $41.42 10  Ann.  c.  19.  §  162.  163.  166.  168. 

169.  170.  — 6G.1.  C.21.  §59 29  G. 2.  c.  13.  jJ5.6. 10.— 

50. 3.  C.46.  §  9.  10.  13.  14. 15.—  12G.  3.  c.48.  —  16  G.  3. 
C.34.  §  17.—  41  G.3.  U. K.  c. 86.  §  4.  5. 6. 9.-43  G.  3.  c.68. 
—  44G.S.  c.  98.] 

^Y  43  Geo.  3.  c.  68.  on  every  dozen  packs  of  playing  cards  tm-  ImportatioB. 
poriedy  is  imposed  a  duty  of  2/.  8«. 

On  playing  cards  and  dice  made  in  Great  Britain. 

By  Stat.  44  Ueo.  3.  c.  98.  former  duties  are  repealed,  and  the  un-  DutiM. 
der  mentioned  new  duties  imposed  upon  cards  and  dice,  via*  ^^  ^-  ^  **  ^^* 

je    *.   d.   ^•^• 
Tlaying  cards,  for  evei^  pack  which  shall  be  made 

fit  for  sale  or  use  in  Great  Britain      -        -        •        0    2    6 
Dice,  for  every  pair  which  shall  be  made  fit  for  sale 

or  use  in  Great  Britain     -        -»        •        -        -        10    0 

The  said  duties  to  be  under  the  management  of  the  commis- 
sioners of  the  stamp  duties. 

The  statutes  upon  this  subject  (given  above)  are  numerous,  but  6  6. 1.  •.91. 
the  only  one  which  gives  jurisdiction  to  justices  of  the  peace  to  act^  $  s% 
appears  to  be  the  6  Geo.  1.  c.  21.  §  59.  which  enacts,  that  if  the 
commissioners  be  informed,  or  have  cause  to  suspect,  Uiat  any  per- 
son makes  cards  or  dice  in  a  place  not  entered,  on  affidavit  thereof 
by  the  informer  before  a  justice  of  the  peace  declaring  the  grounds 
of  his  suspicion,  the  officer  may  in  the  day-time,  and  in  me  pre- 
sence of  a  constable  or  other  lawful  officer  of  the  peace  by  war- 
rant of  such  justice  break  open  the  door,  or  any  part  of  such 
private  place,  and  enter  and  seize  all  such  cards,  dice,  tools,  or 
materials,  and  if  not  replevied  in  five  days  by  the  true  owner, 
they  shdl  be  forfeited  ana  sold,  one  moiety  to  be  to  the  king,  the 
other  to  the  party  discovering. 


Cattter0. 

[3C.  c.  !•- 3W.  c.12.  §  24.  — 21  G.  2.  c.  28.  §  3.  — 7G.S, 

c.  40.  —  13  G.  3.  c.  78.  §  59.  83.] 

^LL  persons  carrying  goods  for  hire,  as  masters  and  owners  Csnw,  who. 

of  ships,  lightermen,  stage-coachmen,   and  the  like,   come 
under  the  denomination  of  common  carriers ;  and  are  chargeable 
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OR  the  general  custom  of  tbo  realm,  for  their  findtt  or  miscv* 
riages.     1  Bac.  Abr,  553. 
3  W.  c.  12.  Bv  the  SW.c.\2.  §  24.  The  justices  in  Easter  sessions  yearly 

^^'  shall  assess  and  rate  the  prices  of  all  land  carriage  of  goods  to  be 

riaces.  ^^  ^^'     brought  into  any  place  within  their  jurisdiction  by  any  common 
^^  waggoner  or  carrier;  and  shall  certify  the  rates  so  made  to  the 

mayors  and  other  chief  officers  of  the  several  market  towns  within 
their  jurisdiction,  to  be  hung  up  in  some  public  place  to  which 
all  persons  may  resort :  And  no  such  common  waggoner  or  car- 
rier shall  take  for  carriage  above  the  rates  so  set,  on  pain  of  5/. 
by  distress,  by  warrant  of  two  justices  where  such  waggoner  or 
carrier  shall  reside,  to  the  use  of  the  party  grieved. 
21  G,  2.  c.  28.        By  21  G.  2.  c.  28.  J  3.   If  any  common  waggoner  or  carrier 

shall  demand  and  take  any  greater  price  for  bringing  goods  to 
London,  or  to  any  place  within  the  bills  of  mortality,  than  is 
allowed  and  settled  by  the  justices  for  the  place  from  whence  the 
same  are  brought  for  the  carrying  of  goods  ^^tmi  London  to  the 
said  place ;  he  shall  forfeit  5/.  to  the  party  grieved,  to  be  re- 
covered as  by  the  said  act  of  the  3  Jr.^  or  by  distress  and  sale 
of  his  goods  by  warrant  from  two  justices  of  Middlesex^  Surrei/t 
London,  or  Westminster. 

§  3.  And  the  clerk  of  the  peace  in  the  county  shall,  imme- 
diately af^er  Easter  sessions  yearly,  certify  to  the  lord  mayor  of 
London,  and  to  the  respective  clerks  of  the  peace  for  Middlesex, 
Surrey,  and  Westminster,  the  rates  and  assessments  made  for  the 
carriage  of  goods,  in  their  respective  counties  and  places ;  which 
certificate,  or  an  attested  copy  thereof,  signed  bv  the  officer  to 
whom  the  same  shall  be  so  transmitted,  shallbe  sufficient  evidence 
of  the  prices  so  set. 

[M)/e. — This  act  of  the  21  Geo.  2.  c.  28.  stands  repealed  by 
the  7  Geo.  3.  c.  40.  except  so  much  thereof  as  relates  to  the  rate 
or  price  for  carriage  of  goods ;  and  the  7  Geo.  3.  c.  40.  (except 
so  much  as   repeals  the    several   acts  within  mentioned)  is  re- 
pealed by  the  13  Geo.  3.  c.  78.  §  83.] 
His  name,  &C.        By  13  Geo.  3.  C.78.  §59.  the  owner  of  every  waggon,  wain, 
to  be  put  on  his  qj.  ^^xi,  shall  cause  to  be  painted  on  some  conspicuous  part  thereof 
'*"***'^'  his  christian  and  surname  and  place  of  abode  in  large  legible 

letters,  and  continue  the  same  thereupon ;  and  the  owner  of  every 
common  stage  waggon,  or  cart,  employed  as  travelling  stages 
from  town  tp  town,  shall  besides,  paint  Common  Stage  Wag- 
gon or  Cart,  (as  the  case  may  be,)  on  pain  of  forfeiting  not 
exceeding  5/.  nor  less  than  20«* 
^'•^'^^K  ^  A  carrier  shall  not  evade  the  law  by  refusing  to  carry  goods  at 

cany  goods.       ^^  prices  limited.     For  if  a  common  carrier,  who  is  offered  his 

hire,  and  who  hatlt  convenience,  refuse  to  carry  goods,  he  is 
liable  to  an  action  in  the  same  manner  as  an  innKeeper  who  re- 
fuses to  entertain  a  guest,  or  a  smith  who  refuses  to  shoe  a  horse. 
1  Bac.  Abr.  55^.    Jackson  v.  Ro^erSf  2  Skoto.  327. 

There  is  nothing  unreasonable  m  a  carrier  requiring  a  greater 
sum,  when  he  carries  goods  of  greater  value,  for  he  is  to  be  paid 
hot  only  for  his  labour  m  carrying,  but  for  the  risk  which  he  runs, 
which  is  greater  in  proportion  to  the  value  of  the  goods.  I  would 
not,  however,  have  it  understood  thai  carriers  are  at  liberty  by 
law  to  charge  whatever  they  please :  a  carrier  is  liable  by  law  to 
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cany  every  thing  which  is  brought  to  him,  for  a  reasonable  sum 
to  be  paid  for  the  same  carriage ;  and  not  to  extort  what  he  will* 
Per  Lavarence  J.  Harris  v.  Pachiooodt  S  Taunt.  272. 

So  an  action  will  lie  against  a  common  ferryman,  who  refuseth 
to  carry  passengers.     1  Bac.  Ahr,  554. 

Id  an  action  oy  the  consignor  of  soods  against  a  common  car- 
rier for  non-deliveryi  where  the  plaintiff  averred  that  the  de- 
fendant undertook  to  deliver,  &c.  m  consideration  of  the  hire  to 
be  paid  by  the  plaintiff,  proof  that  the  hire  was  to  be  paid  by  the 
consignee  was  held  to  be  no  variance,  the  consignor  being  by  law 
liable.    Moore  v.  Wilson^  1  T.  R.  659. 

But  if  the  porter  put  up  the  box  of  a  passenger  behind  a  stage 
coach,  and  the  master,  as  soon  as  he  knows  of  it,  say,  he  is  al- 
ready full,  and  refuse  to  take  the  charge  of  it,  the  master  shall 
not  be  liable.  For  this  is  the  same  witli  an  host  who  refuseth  his  . 
guest,  his  house  being  full,  and  yet  the  party  says  he  will  shift, 
or  the  like ;  if  he  be  robbed,  the  host  is  discharged.  1  Bac, 
Abr.  55^.    2  Shaw.  128. 

So  a  carrier  may  refuse  to  admit  goods  into  liis  warehouse  at  Refusing  to  ad- 
unseasonable  time,  or  before  he  is  ready  to  take  his  journey ;  mit  good^  into 
but  he  cannot  refuse  to  do  the  duty  incumbent  on  him  by  virtue  ^'^  warehouse, 
of  his  public  employment.     1  Ld,  Ray.  652. 

By  Stat.  3  C.  1.  c.  1.  No  carrier  with  any  horse  or  horses,  nor  Cvrier  tnTeU 
waggonman,  carman,  or  wainman,  with  their  respective  carriages,  ^gonSunday$. 
shsul,  by  themselves  or  any  other,  travel  on  the  Lord^  day,  on  pain  ^  ^*  ^*  •^  ^* 
of  20f.  on  conviction  in  six  months,  before  one  justice,  (or  mayor,) 
on  view  or  confession,  or  oath  of  two  witnesses,  to  be  levied  by  the 
constable  or  churchwardens  by  distress ;  to  the  use  of  the  poori, 
except  that  the  justice  may  reward  the  informer  with  any  sum  not 
exceeding  a  third  part. 

It  hath  been  holden  that  a  carrier  embezzling  goods,  which  he  Carrier  embei- 
has  received  to  carry  to  a  certain  place,  is  not  guilty  of  felony,  xUog  goods, 
because  there  was  not  a  felonious  taking;  but  he  is  liable  only  to 
a  civil  action.     1  Hato.  c.  33.  §  3. 5. 

But  it  hath  been  resolved,  that  if  a  carrier  open  a  pack,  and  Carrier  opening 
take  out  part  of  the  goods,  with  intent  to  steal  it,  he  may  be  ^  V*^^- 
guilty  of  felony ;  in  which  case  it  may  be  said,  not  only  that  such 
possession  of  a  part  distinct  from  the  whole  was  gained  by  wrong 
and  not  delivered  by  the  owner,  but  also  that  it  was  obtained 
basely,  fraudulently,  and  clandestinely,  in  hopes  to  prevent  its 
being  discovered  at  all,  or  fixed  upon  any  one  when  discovered. 
1  Hafo.  e.  S3.  §  5. 

Also  it  seems  clear  that  if  a  carrier,,  after  he  has  brought  the  Carrier  stealing 
goods  to  the  place  appointed,  take  them  away  again  secretly,  goods  after 
with  intent  to  steal  them,  he  is  guilty  of  felony,  because  the  pos-  Jj^^*  ^  ^^ 
session  which  he  received  from  the  owner,  being  determined,  his     ''^ 
second  taking  Is  in  all  respects  the  same  as  ^  if  he  were  a  mere 
stranger.     1  Hasuo.  c.33.  §5, 

Also  it  hath  been  resolved  if  goods  be  delivered  to  a  carrier,  Carrying  to  au- 
to be  carried  to  a  certain  place,  and  he  carries  them  to  another  other  place, 
place,  and  disposeth  of  them  to  his  own  use,  that  this  is  felony ; 
because  this  declareth  that  his  intention  originally  was  not  to  take 
the  goods  upon  the  agreement  and  contract  of  the  party ,^but  only 
with  a  design  of  stealing  them.    Kd.  81.  82. 
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Carrier  robbed* 


Ifi  wh«(  CI 
rcfrieni  are  ac- 
countable in 
offira. 


Where  soods  are  delivered  to  a  carrier,  and  he  is  robbedl  of 
them,  he  shall  be  charged  and  answer  for  them,  bj  reason  of  the 
hire :  this  was  at  the  common  law,  before  the  hundred  was  an- 
swerable over  to  him ;  because  such  robbery  might  be  by  consent 
and  combination  carried  on  in  such  a  manner  that  no  proof  could 
be  had  of  it.    Lane  v.  Cottony  1  Salk.  143. 

And  although  it  may  be  thought  a  hard  case  that  a  poor  carrier 
who  is  robbed  on  the  road,  without  any  manner  of  default  in  him. 
should  be  answerable  for  all  the  goods  he  takes,  yet  the  incon- 
venience would  be  far  more  intolerable,  if  he  were  not  so,  for  it 
would  be  in  his  power  to  combine  with  robbers,  or  to  pretend  a 
robbery,  or  some  other  accident,  without  a  possibility  of  remedy 
to  the  party  ;  and  the  law  will  not  expose  him  to  s<r  great  a  tempt- 
ation, but  he  must  be  honest  at  his  peril;     S.C.  12  Mod,  482. 

Forward  v«  Pittardy  1  T.  R.  27.  This  was  a  special  case  re- 
served for  the  opinion  of  the  court.  The  defendant  was  a 
common  carrier,  to  whom  the  plaintiff  had  delivered  a  parcel 
of  hops,  to  be  carried  by  the  defendant's  waggon.  —  The  de- 
fendant put  them  into  his  warehouse,  and  during  the  night  a 
fire  broke  out  in  the  adjoining  house,  which  conununicated  to  and 
burned  the  defendant's  warehouse  and  the  plaintiff's  soods  (herein, 
without  any  actual  negligence  in  the  defendant.  The  fire  was  not 
occasioned  by  lightning.  The  question  before  the  court  was, 
whether  the  plaintiff  was  entitled  to  recover. — Ld.  Mansfield  C.  J. 
in  riving  judgment  said,  A  carrier  by  the  nature  of  the  contract 
obliges  himself  to  use  all  due  care  and  diligence,  and  is  answerable 
for  any  neglect.  But  there  is  something  more  imposed  upon  him 
by  the  custom,  that  is,  by  the  common  law.  A  common  carrier  is 
in  the  nature  of  an  insurer :  all  the  cases  shew  him  to  be  so.  This 
makes  him  liable  to  every  thing  except  the  act  of  God,  and  the 
king*s  enemies,  that  is,  even  for  inevitable  accidents,  with  those 
exceptions.  The  auestion  then  i^  mhat  is  the  act  of  Godf  I 
consider  it  to  be  laia  down  in  opposition  to  the  act  of  man  ;  such 
as  lightnings,  storms,  tempests,  and  the  like,  which  could  not  hap- 
pen by  any  human  intervention.  To  prevent  litigation  and  col- 
lusion, the  law  presumes  negligence  except  in  these  circumstances. 
An  armed  force,  though  ever  so  great  and  irresistible,  does  not 
excuse  r  the  reason  is,  for  fear  it  may  give  room  for  collusion, 
which  can  never  happen  with  respect  to  the  act  of  God.  We  all, 
therefore,  are  of  opinion,  that  there  should  be  judgment  for  the 
plaintiff. 

But  in  a  case,  where  a  common  carrier  between  A.  and  B. 
(employed  to  carry  goods  from  A.  to  B.  to  be  forwarded  to  C.) 
carried  them  to  B.  tlien  put  them  in  his  warehouse,  in  which  they 
were  destroyed  by  accidental  fire,  the  carrier  was  held  to  be  not 
liable  for  the  loss.  Ld.  Kenyan  C.  J.  said,  If  the  defendants  were 
considered  merely  as  warehousemen,  there  would  be  no  pretence 
to  say  that  they  were  liable  for  such  an  accident  as  the  present. 
The  case  of  a  carrier  stands  by  itself  upon  peculiar  grounds ;  he 
is  held  responsible  as  an  insurer ;  and  the  reason  given  in  the 
books  (whether  well  or  ill  founded  is  immaterial  here)  is,  to  pre- 
vent fraud.  But  I  do  not  see  how  we  can  couple  the  character  of 
the  carrier  with  that  of  the  warehouseman,  in  which  last  the  de- 
fendants are  not  liable  here,  they  not  having  been  guilty  of  laches. 
'^BuUer  J.    The  keeping  of  goods  in  the  warehouse  is  not  for 


the  conyeuience  of  the  carrier,  but  of  the  oiimer  of  the  goodf ; 
for  when  the  Tovaff^  to  B.  is  performed,  it  is  the  interest  of  the 
carrier  to  get  rid  of  them  directly ;  and  it  was  only  because  there 
was  no  person  ready  at  B.  to  receive  these  goods  that  the  de^ 
fendants  were  obliged  to  keep  them.  Garstde  v.  Proprietors  of 
Trent  and  Mersey  Navigation^  4  7*.  /2. 581  • 

Common  earners,  however,  from  A.  to  B.  who  charge  and  re- 
ceive for  cartage  of  goods  to  the  consignee's  house  at  B.  for  a 
warehouse  there  where  they  usually  unload,  but  which  does  not 
belong  to  them,  must  answer  for  the  goods  if  destroyed  in  the 
warehouse  by  accidental  fire,  though  they  allow  all  the  profits  of 
the  carriage  to  another  person,  and  that  circumstance  be  known 
to  the  consignee ;  for  the  carrier  is  bound  to  deliver  the  goods  to 
the  person  to  whom  they  are  directed,  and  the  person  who  actually 
delivers  them  acta  as  tne  servant  of  the  carrier ;  therefore,  whe- 
ther there  be  the  innkeeper  or  porter,  or  the  porter  only,  the  car- 
rier is  liable  in  all  cases  where  the  goods  are  lost,  afler  they  get 
into  the  hands  of  the  innkeeper  or  porter,  because  they  are  de- 
livered to  those  persons  with  the  consent  and  as  the  servants  of 
the  carrier.  Hyde  y.  Proprietors  of  the  Tn  and  M.  Navigation, 
5  T.  R.  S89. 

And  generally  if  a  man  deliver  goods  to  a  common  carrier,  to  Loaiaig  or  d«- 
carry  to  a  certain  place ;  if  he  lose  or  damage  them,  an  action  maglog  goodi. 
upon  the  case  lies  against  him ;  for  b^  the  custom  of  the  realm 
he  ought  to  carry  them  safely.  And  if  he  be  a  common  carrier, 
though  there  be  no  agreement,  or  rate  settled,  or  promise  of  pay- 
ment, yet  he  shall  recover  his  hire  on  a  quantum  meruit,  and 
therefore  shall  be  liable  for  loss  and  damages.     1  Bac,  Abr.  55if. 

Also  if  a  person,  who  is  no  common  carrier,  take  upon  himself  i  Bbc.  Ahr^. 
to  carry  my  goods,  though  I  promise  him  no  reward,  yet  if  my  sss, 
goods  are  lost  or  damaged  by  his  default,  I  shall  have  an  action 
against  him.  For  the  very  taking  of  the  goods  is  a  general  con- 
sideration, though  he  be  not  a  common  carrier ;  and  the  accept- 
ance of  the  goods  makes  him  liable.  Per  Hob  C.  J.  ]  Shotu* 
104. 

So  if  A.  sends  goods  by  B.  who  says  '*  I  will  warrant  they  shall  Who  ihall  hav* 
go  safe,"  B.  is  liable  for  any  damage  sustained  by  the  goods,  not-  "ctioii  for  good* 
withstandine  A.  sent  his  own  servant  in  B.'s  cart  to  look  after  ^^"^ 
them ;  for  though  B.  is  not  a  common  carrier  by  trade,  he  has  put 
himself  into  the  situation  of  a  c6mmon  carrier  by  his  particular 
warrantry.     Robinson  v.  Dunmore,  2  Bos.  8f  Pull.  416.419* 

This  question  must  be  governed  by  the  consideration,  in  whom 
the  legal  right  is  vested,  for  he  is  the  person  who  has  sustained 
the  loss,  if  any,  by  the  negligence  of  the  carrier ;  and  whoever 
has  sustained  the  loss  is  the  proper  party  to  call  for  compensation 
from  the  person  by  whom  he  has  been  injured.  Per  Ld.  Kenyon 
C.  J.  Daws  v.  Pecky  8  T.  R.  8S2. 

Rei^ectine  inland  dealers  in  England,  if  goods  are  delivered  to 
a  carrier  or  np3rman  to  be  delivered  to  A.  and  the  goods  are  lost 
by  the  carrier  or  hoyman,  the  consignee  only  can  bring  the  action, 
which  shews  the  property  to  be  in  him,  and  it  is  the  same  where 
goods  are  deliveretl  to  a  master  of  a  vessel.  Per  Ld.  Hardwicke. 
Suce  V.  Prescott,  1  AtL  248. 

In  truth,  generally  speaking,  the  carrier  knows  nothing  of  the 
consignori  but  only  of  the  person  for  whom  the  goods  are  airected^ 
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and  to  whom  he  looks  for  the  price  of  tlie  carruige  upon  delivery; 
Per  Lawrence  J.  Datoes  v.  Peck,  8  T.  R.  334.    BuU.  N,  P.  36. 
S.C.  So  itJbrtiori»  where  the  consignor  of  goods  had  delivered  them 

to  a  particular  carrier  by  order  of  the  consignee,  and  they  were 
afterwards  lost,  it  was  held  that  the  consignor  could  not  maintain 
an  action  against  the  carrier  for  the  loss,  although  he  paid  for 
booking  the  goods,  and  that  the  action  could  be  brought  by  the 
consignee  only. 

But  upon  the  grounds  of  a  special  agreement  between  the  par- 
ties, that  the  consignor  was  to  pay  for  the  carriage  of  the  soods, 
the  action  may  be  maintainable  by  the  consignor.  Per  Le  Bianc  i. 
Datves  v.  Pecky  8  T.  R.  334. 

This  distinction,  which  was  furnished  by  the  cases  of  DavU  v. 
Wilsouy  5  Burr.  2680,  and  Moore  v.  JVUsony  I  T.  R.  639.  and  re- 
lied on  at  the  bar  in  Dames  v.  Peck,  was  fully  adopted  by  Ld. 
Kenyon  C.  J.  who  observed,  that  in  the  one  case  the  action  brought 
by  the  consignor  against  the  carrier  was  sustained,  be<:ause  the 
consignor  was  to  be  answerable  for  the  price  of  the  carriage ;  he 
stood  therefore  in  the  character  of  an  insurer  to  the  consignee  for 
the  safe  arrival  of  the  coods,  and  the  subsequent  case  of  Moore  v. 
Wilson  proceeded  on  the  same  ground; 

The  moment  goods  are  delivered  to  a  carrier,  the  property  is 

vested  in  the  consignee,  and  it  makes  no  difference  that  the  carrier 

is  to  be  paid  by  u\e  vendor.    By  paying  tlie  carrier,  the  vendor 

does  not  become  tlie  insurer  of  the  goods  while  in  the  carrier's 

hands.     So  ruled  per  Latvrence  J.    King  v.  Meredith,  Gloucester 

Lent  Ass.  1811.     2  Campb.  639. 

Good«  delivered       A  delivery  to  the  carrier's  servant  is  a  delivery  to  the  carrier. 

to  the  carrier's        At  Bury  assizes,  1732,  in  the  case  of  Harvey  against  Syliard 

^^^'P^  and  his  wife,  the  plaintiff  brought  his  action  against  Syliard  and 

his  wife,  for  a  box  with  80^  in  it,  which  was  deliverea  to  her  as 
book-keeper  for  her  brother,  who  was  a  carrier,  in  order  to  be 
sent  by  the  waggon  to  London  ;  which  80/.  was  afterwards  lost : 
It  was  adjudged  that  the  action  would  not  lie  against  her,  but  it 
ought  to  have  been  brought  against  the  brother  himself.  And  the 
plaintiff  was  nonsuited.     2  Barnard.  234. 

A  man  delivered  a  box  to  a  carrier  to  carrv,  who  aaked  what 
was  in  it,  and  the  man  told  him  a  book  and  tobacco  (as  the  case 
was,)  and  in  truth  there  was  100/.  besides ;  the  carrier  waa  robbed : 
RoU  Q.  J.  at  nisiprius  ruled  that  the  carrier  should  answer  for  the 
money ;  for  the  other  was  not  bound  to  tell  him  all  the  particulars 
in  the  box,  and  it  was  the  business  of  the  carrier  to  have  made  a 
special  acceptance ;  [but  the  Chief  Justice  told  the  jury  ^lat  they 
might  consider  of  the  intended  cheat  in  the  quantum  of  damages. 
1  Bac.  Abr.  556."] 

It  is  true  that  if  the  carrier  accept  genially,  he  is  liable,  be  the 
value  what  it  may.     1  Ventr.  238. 

But  he  may  accept  conditionally,  as  provided  there  be  no 
money,  or  it  do  not  exceed  a  certain  amount ;  or  in  case  of  such 
excess  he  may  refuse  to  accept  without  an  additional  premium ; 
and  if  tliere  be  proof  that  the  bailor  was  apprized  of  such  inten- 
tion, though  there  be  no  personal  communication,  the  carrier  shall 
be  considered  as  a  special  acceptor.  1  Stra.  145. 
.  And  the  bailor,  thus  knowing  the  conditions,.but  concealing  the 
real  value,  is  guilty  of  a  fraud  and  imposition  ;  and  therefore  he 
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shall  not  only  (where  there  hath  been  an  express  declaration  oa 
the  part  of  the  carrier  that  he  will  not  be  answerable  beyond  a 
certain  amount  without  notice,)  not  recover  to  that  amount,  but. 
shall  not  even  recover  back  the  money  he  may  have  paid  for  the- 
carriage.     Chy  v.  TViUan,  I  H.  Blac.  298* 

So  if  a  person,  being  a  common  carrier,  receive  by  his  book- 
keeper  from  another  man's  servant  two  bags  of  money  sealed  up,, 
containing  (as  he  was  told)  200^.  and  the  book-keeper  give  a  re*- 
ceipt  for  his  master  to  this  effect,  '*  Received  of  such  a  one  two 
bags  of  money  sealed  up,  said  to  contain  200/.  which  I  promise  to 
deliver  on  such  a  day  at  such  a  place  unto  such  a  person,  he  to 
pay  I0s.f)er  cent,  for  carriage  and  risque ;"  though  the  bags  con- 
^n  400^  and  the  carrier  is  robbed,  he  shall  be  answeraUe  only 
for  200^. ;  for  this  is  a  particular  undertaking :  and  as  it  is  by  rea* 
son  of  the  reward  that  the  carrier  is  liable,  when  the  plaintiff  en-v 
deavours  to  defraud  him  of  it,  it  is  but  reasonable  he  should  be 
barred  of  the  remedy,  which  is  only  founded  on  the  reward. 

1  Bac.  Abr.  556.    Bidl.W.  P.  71. 

A  roan  took  a  place  in  a  stage  coach,  and  in  the  journey  the 
defendant  by  negligence  lost  the  plaintiff's  trunk  ;  upon  not  guilty 
pleaded,  the  evidence  was,  that  the  plaintiff  gave  the  trunk  to  the- 
man  that  drove  the  coach,  who  promised  to  take  care  of  it,  but 
lout  it :  Holt  C.  J.  held  that  the  master  was  not  chargeable,  and 
tliat  a  stage  coachman  is  not  within  the  custom  as  a  carrier  is, 
unless  the  master  make  a  distinct  price  for  the  carriage  of  tlie 
goods  as  well  as  of  the  persons*  Middleton  v.  Fatder  et  al* 
lSatt.282. 

For  thougli  all  persons  carrying  goods  for  hire  come  under  the. 
denomination  of  common  carriers ;  yet  if  the  driver  of  a  stage 
coach  which  only  carries  passengers  for  hire  lose  the  goods  of  his> 
passengers,  the  master  is  not  liable ;  for  no  master  is  chargeable 
with  the  act  of  his  servant,  but  when  he  acts  in  execution  of  the 
authority  given  him  by  his  master,  and  then  the  act  of  the  servant 
is  the  act  of  the  master^  and  in  such  case  the  action  may  be 
brought  against  either  the  master  or  the  servant ;  and  as  the  ac- 
tion may  be  brought  against  either,  so  either  may  bring  assumpsU, 
for  the  money  for  the  carriage.    Bull.  N.  P.  70. 

But  the  master  is  liable  for  the  loss  of  a  parcel  delivered  to  the 
driver  who  was  in  the  habit  of  receiving  parcels,  unless  it  can  be 
shewn  tiiat  he  did  so  generally  for  hire,  and  on  his  ofum  accounky 
otherwise  the  inference  is  that  he  did  it  for  the  benefit  of  hia 
master.     Williams  v.  Cranstouy  2  Stark.  N.  P.  82. 

It  has  been  determined  that  if  a  man  travel  m  a  stage  coach, 
and  take  his  portmanteau  with  him,  though  he  has  an  eye  upon  the 
portmanteau,  yet  the  carrier  is  not  absolved  from  his  reroonsibility, 
out  will  be  liable  if  the  portmanteau  be  lost.    Per  Chambre  J* 

2  Bos.  4*  PuU.  419. 

An  action  was.  brought  against  the  proprietors^  of  a  stage-coach.  Gibbon  ▼. 
for  not  safely  carrying  100^.  delivered  to  their  book-keeper  in  a  V^jnton,, 
bag,  from  B.  to  L.  and  on  the  trial  it  appeared  that  the  money  BuU.  N.  P.  7i. 
was  put  into  a  bag,  and  carried  by  the  plaintiff's  servant  to  the  ^  Burr.  2298. 
defendantfs  house,  and  there  delivered  to  their  book*keeper,  who 
asked  no  quQBtiona  about  the  contents  of  the  bag,  but  took  it  as  a 
common  parcel,  and  waapaid  for  it  as  sucbby  the  sisrvant,  who  gave 
|iim  m^  ioformation  about  it ;  the  money  was  lost ;  and  the  servant) 
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cm  hif  cross  exftmioation  on  the  trial,  swore  that  he  receired  M 
particdar  instructions  from  his  master  about  the  carriage,  but  only 
to  deliver  the  parcel  to  the  book-keeper,  and  pay.  what  was  de- 
manded  of  him  for  the  carriage  :  The  defendants  proved  that  afi 
advertisement  had  been  put  into  the  country  newspaper  once 
every  month  for  two  years  together,  concerning  the  carriage  of 
parcels  by  this  stage-coach,  with  an  N.  B.  at  the  bottom  of  it,  that 
the  proprietors  would  not  be  answerable  for  any  money,  plate, 
jewels,  writings  or  other  valuable  goods,  unless  they  were  entered 
as  such,  and  paid  for  accordingly ;  and  that  this  paper  was  taken 
in  at  the  house  where  the  plaintiff  lodged,  who  was  fi'equently  seen 
with  it  in  his  hand,  and  appeared  to  be  reading  it :  Tlie  court  of 
K.  B.  held  that  the  defendants  were  not  liable  to  answer  for  this 
money :  For  a  carrier  is  only  liable  in  respect  of  the  reward, 
which  he  receives :  And  in  the  present  case  there  was  a  clear 
fraud  committed  by  the  plaintifis.  And  per  Yates  J.  here  is  a  full 
proof  of  a  special  acceptance,  and  a  deceit  on  the  part  of  the 
plaintiffs :  For  it  is  not  necessary  that  there  should  be  a  personal 
communication  in  order  to  make  a  special  acceptance.  The  rea- 
son of  a  personal  communication  is  that  each  party  may  know 
the  others  mind ;  and,  therefore,  if  they  know  each  others  mind  in 
any  other  manner,  that  is  sufficient. 

And  moreover  in  the  case  of  CZoy  v.  WUian  and  others, 
1  H.  Blac.  298.  The  defendants,  who  were  proprietors  of  a  stage- 
coach, gave  notice,  '*  that  cash,  plate,  jewels,  writings,  or  any 
such  kind  of  valuable  articles,  would  not  be  accounted  for,  if  lost, 
of  more  than  5/.  value,  unless  entered  as  such,  and  \d.  insurance 
paid  for  each  pound  value  when  delivered."    The  plaintiff  sent  a 

Earcel,  consisting  of  light  guineas,  to  go  by  the  defendant's  coach ; 
ut  the  person,  who  was  employed  by  the  plaintiff,  to  deliver  the 
Sarcel,  although  acquainted  with  the  terms  on  which  the  defen- 
ants  carried  valuables,  paid  2;.  only  for  the  parcel,  and  2(/.  for 
die  booking. 

For  the  plaintiff,  it  was  contended  that  he  was  entitled  to  re- 
cover as  far  as  5/.  by  the  printed  conditions, — ^but  the  Court  de- 
clared that  the  sense  of  the  printed  conditions  seemed  to  be,  that 
the  defendants  were  not  liable  to  any  extent,  unless  the  parcel 
had  been  entered  and  paid  for  as  valuable. 

In  a  case  somewhat  similar,  the  notice  put  up  in  the  office  of  the 
defendants  was,  "  Take  notice,  that  no  more  than  5l.  toUl  be  ac- 
counted Jor^  for  any  goods  or  parcels  delivered  at  this  office,  unless 
entered  as  such  and  paid  for  accordingly."  The  goods  lost  were 
admitted  to  be  above  the  value  of  5/.  and  had  not  been  entered 
as  such,  or  paid  for  accordingly.  There  was  a  special  verdict 
taken  for  the  plaintiff  upon  a  question  of  pleading,  and  in  giving 
their  judgment  upon  that,  the  court  also  neld  that  where  there 
was  such  a  notice  as  the  present,  the  plaintiff  might  recover  to  the 
value  of  5/.     Clarke  v.  dray  and  others,  6  Eeut^664f, 

But  a  notice  by  carriers  that  they  will  not  be  answerable  for 
any  goods  above  the  value  of  5/*  unless  the  value  be  declared  and 
a  premium  paid  above  the  common  carriage  does  not  apply  to 
goods,  which  from  their  bulk  and  appearance  must  be  known 
to  exceed  the  specified  value,  e,  g.  a  cask  of  brandy. 

And  in  anodier  case,  Gibbs  C.J.  ruled  that  where  a  party  does 
not  enter  and  pay  for  his  goods  as  of  greater  value  than  5^ ; 
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although  the  carrier  may  infer  from  other  circumstances  that  they  i  Sdw.N.  P. 
are  of  greater  value  than  5/.  still  he  may  take  the  benefit  of  the  ass. 
notice;  and  that  mere  knowledge  that  the  goods  are  of  greater  ^  Price,  28o. 
talue  than  5/«  is  not  sufficient  to  deprive  the  carrier  of  that  benefit. 
In  Beck  V.  EvanSf  gross  negligence  and  non-feasance  were  proved  £t  ▼><!«  Boden- 
ott  the  part  of  the  carrier  s  servant.     And  in  Do/wn  v.  Fromontf  ^Sl^'  ®®"*"***- 
4  Campb.M.  Lord  EUenborough  C.J.  ruled,  that  unless  the  ap-  *"«»'3l- 
))earance  of  the  goods  necessar^y  indicated  that  they  were  above 
the  value  of  5/.  the  carrier  might  avail  himself  of  his  ^notice. 

In  a  very  recent  case,  the  court  of  K.  B.  held  that  a  carrier  is  Birkect.  v. 
liable  for  gross  negligence,  although  the  goods  are  above  the  wuian. 
value  mentioned  in  his  public  notice,  and  although  they  are  not  2  B.  &  A.  356. 
specially  entered  and  insured. 

In  order  to  render  a  notice  available  to  a  carrier  in  limiting  his 
responsibility,  it  is  not  merely  necessary  to  affix  it  in  his  office ;; 
the  person  delivering  goods  there  must  be  able  to  read,  or  could 
not  m  fact  but  have  known  its  purport.  Kerr  v.  Willan,  2  Stark. 
N.  P.  53.     Davis  v.  WiUan,  2  Stark.  N.  P.  279. 

Carriers  who  take  up  goods  at  intermediate   places,   where  Gourger  r. 
notices  are  not  affixed,  remain  subject  to  the  common  law  liability.  Jolly,  Site  after 
Per  Gibbs  C.  J.  who  said  the  same  point  had  been  ruled  by  Ld.  "r*  ^^  ^*  ^ 

Keny<m  and  Ld.  EUenborough.  fsto.'^'lli^l 

A  parcel  of  gloves  was  sent  by  the  defendant's  coach  from  317,  3^  q^ 
Worcester  to  London.  It  arrived  there  and  was  taken  from  the  '  '  / 
defendant's  coach-office  in  a  cart,  attended  by  one  person  only. 
During  the  progress  of  its  delivery  it  was  lost.  The  court  of 
C.  P.  held,  on  a  motion  for  a  new  trial,  that  the  defendants  were 
liable  for  such  loss,  as  it  amounted  to  gross  negligence,  and  defeat- 
ed the  usual  notice,  that  they  would  not  be  accountable  for  a  loss 
•exceeding  5/.  Smith  v.  Home  and  others^  H.  1818.  2  Moore,  18. 

Where  goods  are  stolen  from  the  carrier,  he  may  prefer  an  Carrier  mmf 
indictment  against  the  felon,  as  for  his  own  goods ;  for  though  he  indict  for  goods 
has  not  the  u>solute  property,  yet  he  has  such  a  possessory  pro-  *^*"l*fJ|J* 
perty  that  he  may  maintain  an  action  of  trespass  s^inst  any  one  ^'^"  property. 
who  takes  them  from  him,  and  so  may  indict  a  thief  for  taking 
them ;  and  the  indictment  will  be  good  also,  if  it  charge  that  the 
bipods  are  the  property  of  the  real  owner.     Kel.  S9. 

There  is  a  special  case,  wherein  it  is  said,  that  a  man  may  com-  Ftnon  stealing 
nit  larceny  by  stealing  his  own  goods  delivered  to  the  carrier,  his  own  goods 
with  intent  to  make  him  answer  for  them;  for  the  carrier  had  a  from  the  carrier, 
special  kind  of  property  in  tH^oods,  in  respect  whereof,  if  a 
stranger  had  stolen  them,  he  might  have  been  indicted  generally 
as  having  stolen  the  said  carrier's  goods ;  and  the  injury  is  alto- 
gether as  great,  and  the  fraud  as  base,  where  they  are  taken 
»a^ay  by  the  very  owner.     1  Harjo.  c.  84.  §  SO. 

A  carrier  cannot  retain  goods  for  a  balance  due  to  him  upon 
the  general  account  between  him  and  his  employer,  unless  there  be 
A  special  agreement  between  them  to  that  purpose.  Rushjbrth  v. 
Madfield,  6  East.  519. 

But  a  carrier  may  retain  the  goods  for  his  hire.     Skinner  v.  Up-  Carrier  may  r«« 
<^to,  2  Ld.  Ray.  752.  tain  ^oodg  for 

And  even  if  the  goods  be  stolen  goods,  yet  the  right  owner  shall  ^"  l"^* 
not  have  them  without^  paying  for  the  carriage.     For  the  carrier 
being  obliged,  to  receive  and  barry  the  goods,  the  law  will'not 
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deprive  him  of  the  remedy  for  the  reward  due  for  the  carriage. 
'2  Ld.  Raytn.  867. 

But  if  a  carrier  receive  goods  to  be  carried,  he  cannot  retain 
the  goods,  and  put  the  consignor  of  them  upon  proof  of  his  title. 
i  Esp*  1 15. 

For  forms  of  proceedings  i^;ain8t  a  Carrier  travelling  on  Sunday  ^ 
see  iLotD'0  Use^  Vol.  iii. 
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^FHE  penalty  for  stealing  carrots  is  the  same  as  that  for  stealing 
turnipsy    potatoes^    cabbages,  parsnips,  and  pease  /  which  are 
treated  o€  together  under  the  title  ^unitp0* 

Cnrrsf.  See  ^I88toap0. 
CdrtsK,  Careli.  See  Cajtest* 
Castual  IDeatD*    See  SDeoltattb. 


C«Ule  of  lh« 
Isle  of  Man. 

Scotch  cattle. 
5  Add.  c.  8. 

Irish  catdc 


Vbne  alkali  buy 
and  adl  in  the 
market 


Cattle* 

$     I.  Concerning  the  bringing  of  Cattle  into  England* 
[5  Ana,  c.  8,  —  5  G.  3.  c.  10.  —  16  G.  3.  c.  8.] 
II.  Buying  and  selling  Cattle 

III.  Stealings  killings  or  maiming  Cattle. 
[22&28C.2.  C.7 9G.  c.  22.  — HG.2.  c.6.— 

15  G.  2.  c.  34.] 

IV.  Prohibiting  the   Impofiation  of  Hides^  SkinSj  or 

other  parts  of  Cattle  to  prevent  In/ectioru 
[9  G.  3.  c.  39.] 
V.  For  slaughtering   Horses,     and   some  particular 
(fences  rdatifig  to  them.  See  title  l^Ottfftf* 

I.  Concerning  the  bringing  of  Cattle  into  England. 

'DY  the  5  Geo*  3.  c.43.  Bestials  may  be  freely  imported  from 
tlie  isle  of  Man. 

By  the  sixth  article  of  the  union,  no  Scotch  cattle  carried  into 
EngUknd  shall  be  liable  to  any  other  duties  than  those  to  which 
cattle  of  England  are  liable. 

By  the  5  Geo.  3.  c.  10.  which  was  of  temporary  continuance, 
but  by  the  16  Geo.  3.  c.  8.  made  perpetual,  all  sorts  of  cattle  may 
be  imported  from  Ireland  duty  free. 

II.  Buying  and  setting  of  Cattle. 
No  person  shall  buy  any  ox,  steer,  ront,  cow,  heifer,  or  calf^and 
sell  the  same  aeain  alive  in  the  same  market  or  fair ;  on  pain  of 
forfeiting  double  value,  half  to  the  king,  and  half  to  him  who  shall 
sue.  3  4*  4f  Ed.  6.  c.  19.  3  C.  c.  4.  §  7.  8.  And  the  said  act  of 
3^4  Ed.  6.  c.  19.  is  not  repealed  by  the  12  Geo.  3*  c.  71*  which  re- 


peab  the  general  forestalling,  ingrossing;  and  regroting  act  of  5  4*  6 
Ed,  6.  c.  14.  and  other  subsequent  acts  enforcing  the  same ;  but 
hath  no  reference  to  any  preceding  act. 

III.  Siealingy  killings  or  maiming  of  Cattle, 

By  the  22^  23  C.  2,  c.  7-  §  2,  3.  4.  If  any  person  shall  in  the  22  &  33  C.  2. 
night  time  malicioudyj  unlawfully,  and  willingly  kill  or  destroy  vmy  ^^ 
horses,  sheep,  or  other  cattle,  be  shall  be  guilty  of  felony ;  but  with-  ^^gi^^ivat  in 
out  corruption  of  blood,  or  loss  of  dower :  but  to  avoid  judgment  of  the  nigh^ 
death,  or  execution  thereupon,  he  may  choose  to  be  transported  to 
some  of  the  plantations,  to  be  mentioned  in  the  judgment,  for 
seven  years.  '• 

§  5.  And  if  any  person  shall  in  the  night  time  maliciousltft  unlaw-  Maiming, 
fully,  and  willingly  maim,  wounds  or  oiherwise  hurt,  any  horses,  J^ounding,  or 
sheep,  or  other  cattle,  whereby  the  same  shall  not  be  killed  or  utterly  uiiSJ?'ot  „t*^* 
destroyed :  he  shall  forfeit  treble  damages,  by  action  of  trespass,  terly  destroying^ 
or  upon  the  case*  in  the  night. 

§  6.  Three  justices  (1  Q.)  may  hiquire  by  a  jury  and  witnesses ; 
and  may  issue  warrants  for  summoning  jurors,  and  for  apprehending 
persons  suspected,  and  take  their  examinations ;  and  cause  wit- 
nesses to  come  before  them  to  give  information  on  oath,  so  as  no 
person  to  be  examined  shall  be  proceeded  against  for  any  offence 
concerning  which  he  is  examined  as  a  witness,  and  shall  make  a 
true  discovery ;  and  if  any  person,  being  sununoned  as  such  wit> 
ness,  refuse  to  appear,  they  may  commit  him  till  he  submit  to  be 
examined  on  oath. 

$  7.  Offences  within  this  act  must  be  proceeded  against  within 
six  months  afler  the  offence  committed. 

By  the  14  Geo.  2.  c.  6.  and  15  Geo.  2.  c.  34.    If  any  person  shall   H  G.  2.  c.  (?. 
feloniously  drive  away,  or  in  any  other  manner  feloniously  steal  ]?^.  ^'  ^^^ 
(anyone  or  more  sheep  or  other  cattle,  by  14  Gro.  2.  c.  6.)  any  uiiinic  wiUiin- 
ox,  bull,  cow,  calf,  steer,  bullock,  heifer,  sheep,  or  lamb,  or  shall  tent  to  steal, 
witftiUykill  any  ox,  bull,  cow,  calf,  steer^  bullock,  heifer,  sheep,  cow8,iikjeep,  fte. 
or  lamo,  with  a  felonious  intent  to  steal  the  whole  carcase,  or  any 
part  thereof;  or  shall  assist  or  aid  in  committing  any  such  offence ; 
be  shall  be  guilty  of  felony  without  benefit  of  clergy. 

KUl  tuith  intent  to  steal  the  carcase.']     Thomas  Clay  was  con-  Tfaoima  Clay's 
victed  before  Bayley  J.  at  Chelmsford  Lent  Assizes  1819,  of  kill-  Cue, 
ing  a  lamb  with  intent  to  steal  part  of  the  carcase.    It  appeared  County  o^E«- 
in  evidence,  that  the  prisoner  cut  the  leg  from  the  animal  whilst  ^jo**"*      ' 
it  was  living,  and  carried  the  leg  away  before  the  animal  died,  so  1^3. '(«.  c.  R. 
that  the  lamb  was  not  completely  killed  at  the  time  of  the  larceny. 
The  learned  judge  passed  sentence  upon  the  prisoner,  but  a  doubt 
arising  whether  as  the  death  wound  was  ^iven  before  the  theft,  the 
offence  was  made  out,  his  lordship  submitted  the  point  to  the  con- 
sideration of  the  judges,  eleven  of  whom  were  unanimous,  that  as 
the  wound,  which  would  necessarily  produce  death,  was  given 
before  the  larceny,  the  lamb  was  to  be  considered  as  killed  from 
the  time  such  wound  was  given,  and  that  the  conviction  was  right. 

And  by  the  9  Geo.  c.  22.  commonly  called  the  Black  Act,  (which  9  G.  s.  c  ss. 
18  inserted  at  large  under  the  title  of  that  name. )    If  any  person  Killing  or 
shall  unlawfully  and  maliciously  W»,  maim,  or  wound  any  catOe,  he  T^''^?*^  ^ 
shall  be  guilty  of  felony  without  benefit  of  clergy;  but  without  "»««'«* ^^v 
corruption  of  olood.  ,^^ 

Mdickmsly^']    In  these  cases  the  maliee  must  be  entertained  2l2I3eMate«r 
against  the  o^ner  of  the  cattle,  and  not  merely  against  the  animal  theown«^ 
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itself*  In  the  case  of  C  pearce^  who  was  indicted  on  the  it. 
9  Geo,  1 .  "  for  feloniously^  unlawfully,  wilfully,  and  maliciouslj 
maiming  and  wounding  a  cow'*  of  the  prosecutor's ;  it  appeared 
that  his  intent  was  to  commit  bestiality  with  the  animal,  and  that 
he  had  in  a  passion  run  a  sharp  pointed  stick  through  her  body 
because  she  would  not  stand  quiet.  Mr.  J.  Heath  directed  the 
prisoner  to  be  acquitted  on  this  charge ;  it  being  necessary  to  shew 
that  the  fact  was  committed  from  some  malicious  motive  towards 
the  owner,  and  not  merely  from  an  angry  and  passionate  disposi- 
tion towards  the  beast,  tvithotU  any  intention  of  thereby  injuring 
the  owner. 

The  same  point  was  also  ruled  in  two  other  cases,  RexY^J, 
Kean,  and  Rex  y.J.  Shepherd,  2  East*s  P.  C.  1073. 

So  also  in  another  case,  where  it  appeared  that  tlie  prisoner  had 
cut  the  tendons  of  the  hinder  less  of  several  sheep  that  had  at 
different  times  broken  into  his  mclosure.  This  was  ruled  by 
Heath  J.  to  be  a  case  not  within  the  statute.    2  East's  P.  C.  107X 

But  in  these  cases  it  is  not  necessary  for  the  prosecutor  to  prove 
a  previous  existing  malice  against  the  owner.  Rangers  case, 
2  Easfs  P.C.  1074. 

The  last-mentioned  case  was  an  indictment  at  common  law, 
^vhich  charged  that  the  prisoner  "  on  23d  of  May,  33  Geo.  3.  with 
force  and  arms  at,  &c*  one  black  gelding  of  the  value  of  30/.  of 
the  goods  and  chattels  of  William  CoUyer,  then  and  there  being, 
then  and  there  unlawfully  did  maim,  to  the  great  damage  of 
CoUyer^  and  against  the  peace,*'  &c.  But  upon  reference  to  the 
judges  after  conviction,  thej  all  held  that  the  indictment  contained 
no  mdictable  offence ;  for  if  the  case  were  not  within  the  black 
act,  the  fact  in  itself  was  only  a  trespass :  for  that  the  words  vi  et 
armis  did  not  imply  force  sufficient  to  support  an  indictment. 

Maim  or  toound,j  Unless  the  maim  or  wound  were  mortal,  it  wst 
not  felony  within  the  statute  of  Car,  2.    2  East's  P.  C.  1076. 

But  it  is  otherwise  witliin  the  black  act.  —  «/•  Haytaood 
was  tried  on  an  indictment  on  the  black  act,  containing  two 
counts,  one  for  maliciously  maiming,  the  other  for  maliciously 
woundinff  a  gelding,  against  the  statute,  &c«  It  iqppeared  that  the 
prisoner  had  maliciously  and  with  an  intent  to  injure  the  prosecutor, 
driven  a  nail  into  the  frog  of  the  horse's  foot,  which  had  at  the 
time  rendered  the  horse  useless  to  the  owner :  but  at  the  trial  the 
prosecutor  said  that  the  horse  was  likely  to  do  well,  and  to  be 
perfectly  sound  again  in  a  short  time.  After  conviction,  judg- 
ment was  respited  upon  a  doubt  whether  as  the  horse  was  likely  to 
recover,  and  as  the  wound  was  not  a  permanent  ivjury,  the  offence 
were  within  the  statute?  In  Mich,  term  1801,  all  the  judges 
held  the  conviction  right.  The  words  of  the  statute  9  Geo.  I* 
r.  22.  are  "  shall  unlawfully  and  maliciously  kill,  maim,  or  toound 
any  cattle,  &c ;"  which  word  *'  wound"  appears  to  be  used  as 
contradistinguished  from  a  permanent  injury,  such  as  maiming. 

Any  caUle.2  At  Abingdon  Sum.  Ass.  1 770,  the  prisoner,  a  lad  of 
eighteen  years  of  age,  was  ciq;>itally  convicted  on  an  indictment 
for  feloniously,  unlawfully,  knowingly,  wilfully,  and  maliciously 
shooting  at  and  killing  one  mare  and  one  colt.  It  was  moved,  in 
arrest  of  judgment,  that  the  mare  and  colt  are  not  averred  in  the 
indictment  to  be  cattle  within  this  statute,  and  that  the  word 
**  cattle,'*  doth  not  by  law  necessarily  include  horses^  mar€$t  v^^ 
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coto>*  tliai  the  statutes  for  regulating  \he  sale  of  cattle  have  iLaMh.7f. 

thought  it  necessary  to  mention  the  several  species  of  beasts  to  ^**^'*»J***I,7rt 

which  the  provisions  of  the  said  acts  shall  extend ;  that  the  book  Mich.T.  I77a 

of  rates  distinguishes  between  tlie  subsidy  on  great  cattle  imported* 

viz,  50s.  and  that  on  horses  and  mares,  viz.  10/. ;  that  the  stat. 

122  Car*  2.  c.  IS.  distinguishes  between  the  encouragement  given 

for  breeding  cattle  of  all  sorts  and  that  for  breeding  horses;  that 

when  the  Stat*  14G^o.  2.  ^.6.  made  it  felony  without  clergy  to 

steal  sheep,  or  other  cattle,  it  was  found  necessary  to  specify  by 

15  Geo,%  c.  34.  what  cattle  were  intended  by  the  former  act. 

Upon  these  objections  the  judge  respited  the  sentence,  alid  laid 

the  case  before  the  judges,  who  unanimously  agreed  that  as  the 

statute  22  &  23  Car,  c.  7.  had  made  the  offence  of  killing  horses  by 

night  a  single  felony,  this  statute  was  only  to  be  considered  as  an 

extension  of  that  statute.     And  judgment  of  death  was  given  at 

the  next  assizes.     Afler  which  the  prisoner  was  reprieved  for 

transportation ;  and  afterwards,  upon  strong  applications  from  th9 

country,  he  received  a  free  pardon. 

It  is  plain  that  the  legislature  must  have  intended  to  include 
horses  in  the  word  '<  cattUy^  when  in  the  stat.  of  C.  2.  they  speak 
of  *^  horses,  sheep,  or  other  cattle:"  and  by  the  statute  of  Geo.  1. 
they  exclude  from  clergy  such  as  kill,  &c.  ani/  cattle  ;  which  lat- 
ter statute  was  evidently  intended  to  enlarge  and  not  to  restrain 
the  description  of  the  felony ;  for  it  extends  to  such  as  '<  maim 
•or  wound  any  cattle,  though  not  destroyed^  which  by  the  prior 
act  was  left  a  misdemeanor  at  most,  punishs^le  only  by  action  to 
recover  treble  damages.    2  East's  P.  C.  1076. 

Sarah  Chappie  was  tried  before  Thomson  B.  at  the  Sum,  Ass,  R.  ▼.  Chsppl^^ 
1804f9  for  the  county  of  Devan^  on  an  indictment,  which  set  forth,   Exeter  Sum. 
that  she  being  an  ill-designing  and  disorderly  person,  and  of  a  ^"^  'J^- 
wicked  and  malicious  mind,  on  the  6th  Marchy  44  Geo,  S.  with  ^~^  m  omW 
ibrce  and  arms,  at  the  parish  of  Ilsingtonf  three  pigs,  being  swine  ^^^  the 
and  cattle  of  the  value  of  61,  of  the  ^oods  ana  chattels  of  JVil*  meeniogofthe 
Jiam  Osmond  junior,  then  and  there  bemg  feloniously,  unlawfully,  black  act. 
wilfully  and  maliciously,  with  and  by  means  of  poison,  then  and 
there  did  kill  and  destroy  against  the  &rm  of  the  statute,  &c.    The 
prisoner  was  found  guilty ;  but  judgment  was  respited,  that  the 
opinion  oi  .all  the  judges  might  be  tasen  on  the  question,  whether 
rags  are  cattle  within  the  meaning  of  the  black  act,  9  Geo,  I,  e,  22« 
The  following  statutes  were  referred  to :    18  Car.  2.  c.2.  $  1.— 
20  Car.  2.  c-  7*  J  1. 2. 3.  4.  5.  &  6,-22  Car,  2.  c.  13.  J  4. 6.  &  7.— 

22  Car,  2.  c,  19.  -22  &  23  Car,  2.  c,  19 3  W,  &  M.  c.8.— 14  G.2. 

C.6.— 15  6fo.2.  C.34 — ^31  Geo,  2.  c.40.  ^  11.  The  judges  con- 
firmed the  conviction,  and  at  the  ensuing  assizes  the  prisoner  re* 
ccired  sentence  of  death,  which  sentence  was  afterwards  com* 
muted  to  three  months  imprisonment  in  Exeter  gaol. 

Three  men  were  committed  for  trial  at  Staffordshire  Lent  Assp  R.  ▼.  WHchw 
1807^  upon  a  charge  of  having  feloniously  shot  at  and  killed  two  ley  and  giheri, 
pig8>  the  property  of  James  taason.  —  Laiwrence  J«  upon  reading         MS» 
the  deporitions,  and  finding^  that  the  injury  done  to  the  pigs  was  in 
consequence  of  their  havmg  trespassed  upon  the  prisoners,  and 
not  from  any  maliciouB  motive  towards  the  prosecutor,  said  there 
was  no  pretence  for  the  prosecution^  and  no  biU  was  preferred. 
His  lordsnip  also  observed,  that  pigs  were  deemed  cattle  within 
tht  meaning  of  the  Black  Act^  and  refenr^  to  the  above-men'- 
tioned  CMo  QfBex  v,  ChappU. , 
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The  hundred  shall  be  answerable  for  the  damages,  not  exceed- 
ing 200/. 

[For  the  rewards  for  apprehending  offenders,  sec  title  JFeloitf, 
IV.] 

IV.    Prohibiting  the  Importation  of  Hides,  Skinsy  or  other 

parts  qfCattley  to  prevent  Infection. 

9  G.  3.  c.  39.  By  9  Gr.  S.  c.  89.  J  1 0.  It  shall  be  lawful  for  tlie  krog,  his  heirs  or 

^  ^^'  successors,  as  often  as  he  or  they  shall  find  it  necessary,  by  pro- 

clamation with  the  advice  of  his  privy  council,  or  by  his  order  in 
council,  to  be  published  in  the  London  Gazette^  to  prohibit  generallj, 
or  from  any  [larticular  country  or  countries,  the  importation  of  any 
hides  or  skins,  horns  or  hoofs,  or  any  other  part  of  any  cattle  or 
beast,  into  Great  Britain  or  Ireland,  for  such  time,  and  under  such 
rules,  orders,  and  regulations,  as  he  or  they  by  the  advice  afore- 
said shall  judge  most  expedient  and  effectual  to  prevent  any  con- 
tagious distemper  from  being  brought  into  these  kingdoms. 

Form  of  Commitment  under  the  Black  Act  for  Maiming 

Cattle. 

f  J.  P.  Esq.  one  of  the  justices  of  our  lord  the  king, 
County  of  J      assigned  to  keep  the  peace  within  tlie  said  county 

Stafford,  {     of  ^afford,  to  the  constable  of in  the  said 

to  wit.     I      county,  and  to  the  keeper  of  the  common  gaol  at 
t     Stafford^  in  tlie  said  county. 

nr^HESE  are  to  command  you  the  said  constable  in  his  said  majesty  $ 
namCf  Jbrthvoith  to  convey  and  deliver  into  the  custody  of  the 
said  keeper  of  the  said  common  gaol  the  body  of  A.  O.  sent  here- 
with, charged  this  ttoenty -fourth  day  of  Fehruarv  one  thousand  eight 
hundred  and  ixventy,  on  the  oath  of  A.  I.  before  me  the  said 
justice^  mnth  having  on  or  about  the  ■  day  of  February  w- 
stant,  maliciously f  unlatofuUuy  and  JJdoniouslut  cut  and  maimed 

"  ,  the  property  of  the  said  A.  I.  at  the  parish  of 

in  the  county  ajbresaidy  by  cutting  [as  the  case  may  be]  and 
4jitherwise  tvounding  them.  And  you  the  said  keeper  are  hereby 
required  to  receive  the  said  A.  O.  into  your  custody  in  the  said 
4sommon  gaol,  and  him  there  safely  keep,  until  he  be  ddivered 
-^rom  your  custody  bu  due  course  of  law.     Hereof  JaU  you  «<rf. 

Given  under  my  nana  and  seal  the day  of     ■    ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  twenty. 

J.  P.  (L.  S.) 


wfatt. 


Certiorari^ 

Nate^'-^ln  what  particular  cases  a  certiorari  will  or  will  no!  be 
issued  by  K.  B.%  see  the  respective  titles  in  this  work. 

A    CERTIORARI  is  an  original  writ,  issuing  out  of  the  court 

of  chancety  or  the  king's  bench,  directed  in  the  king's  name 

.Ao  the  judges  or  officers  of  inferior  courts,  commanding  them  to 

cef^fy  or  to  return  the  records  of  a  cause  depending  ^^^''^f^f^ 

to  the  end   Uiat  tlie  party  may  liUfve  the  more  fure  tind  -spwy 
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jmtioe,  before  the  Uog.or  such  justices  a»  he  shall  ass^  to  de« 
tenaoine  the  cause*    1  Bae.  Air.  559* 

Also  the  justices  of  the  peace  may  deliTcr  or  send  into  the  Wbatiliingt 
king's  bench  indictments  found  before  them,  or  recognisances  of  ^*^  ^  ^"^ 
the  peace  taken  before  them,  or  force  recorded  by  them,  without      .  ^tl>out  % 
say  certiomrL    Da&.  c- 195.  p.  4^5.  ^*  of  wrtMH 

Concerning  which  writ  of  ecriiorari  it  is  here  shewn, 

j   L  In  what  CaseSf  and  at  whose  hisianeej  it  isgrankMe. 

.  YL  Ham  to  be  ffranted  and  aUaaoeds  also,  qf  Costs. 

[5  W,  c.  11.-8  ft  9  W*  cdS.  —  56.2.  c.  19.— 13  G.2. 

c.  18.] 

III.  TkeJ^ffectqfit. 

IV.  The  Return  of  it. 

I.  In  what  CaseSf  and  at  whose  Instance^  it  is  grantable. 

Except  where  a  statute  otherwise  directs,  as  in  the  case  of  the  A  certionri 
90  Geo.  2.  c.24.y  a  certiorari  lies  in  all  judicial  proceedings  in  lictinoncs^ 
which  a  writ  of  error  does  not  lie ;  and  it  is  a  consequence  of  all  ^"^|^^ 
inferior  jurisdictions  erected  by  act  of  parliament  to  have  their  "  «nmrlfciaot. 
proceedings  returnable  in  the  king's  bench.  1  Ld.  Ra^.  469.  580. 

And  therefore  a  c^rtiorvri  lies  to  justices  of  the  peace,  even  in  And  when  not 
•uch  cases  which  they  are  impowered  by  statute  finally  to  hear  ipedally  prabi- 
aod  determine ;  and  Uie  superintendency  of  the  court  of  king's  ^"^  by  iMmu. 
bench  is  not  taken  away  without  express  words*  2  Han.  c.  27.  §  23. 

For  the  certiorari^  being  a  benencial  writ  for  the  subject,  can- 
not be  taken  away  without  express  words.  If,  therefore,  a  statute, 
suthorising  a  sumioary  conviction  before  a  magistrate,  ff ive  an  ap«* 
peal  to  the  sessions,  who  are  directed  to  hear  and  "  finally'*  deter- 
mine the  matter,  it  does  not  take  away  the  certiorari^  even  after 
inch  an  appeal  made  andUetermined.   Rex  v.  Jukes^  8  T.  R,  542. 

SexY.Inh.  ofSeton^  7  T.  A.  373.  Defendants  were  indicted  for  DUTcfcnM  be- 
not  repairing  a  road :  after  verdict  and  judgment  at  the  sessions,  a  twccn  sumnuury 
certiorari  was  served  to  remove  the  record  to  K,  B.    And  per  p«^^»g»«»* 
Lord  Kenyan  C.  J.    In  the  case  of  summary  proceedings,  orders,    '"^*""*"^ 
and  convictions  before  magistrates,  the  proceedings  may  be  re- 
moved by  certiorari  after  judgment ;  because  thev  can  only  be  re- 
moved by  certiorari:  but  where  judgment  has  been  given  on  an 
indictment,  the  record  must  J>e  removed  by  writ  of  error. 

So  it  seems  agreed,  that  a  certiorari  shall  never  be  granted  to  An  indktatnt 
remove  an  indictment  after  a  conviction,  unless  for  some  special  caoDocallMr 
cause ;  as  where  the  judge  below  is  doubtful  what  judgment  to  ^°°^'^?y?^ 
give.    2HflW.c.27.J81.  tol!ri. 

Nor  will  the  court  grant  a  certiorari  on  behalf  of  the  defendant 
to  remove  an  indictment  from  the  sessions  on  an  affidavit,  that  he  ' 

^  advised  that  difficult  points  of  law  mi^ht  arise.  But  leave  was 
given  to  renew  the  motion  at  chambers,  if  a  better  affidavit  could 
be obtamed.  Rex  v.  Harrison,  K.B.  T*59  G. 3.  1  Chitt.  Rep.SnU 

Rex  v.  NickoUst  2  jS^.  1227.  An  indictment  was  removed  into 
the  court  of  king's  bench  by  certiorari^  after  conviction,  and  be- 
fore judgment.  Upon  which  a  doubt  arose  what  the  court  could 
do,  the  certiorari  being  brought  before  judgment :  and  this  court 
not  being  wprised  of  the  circumstances  of  the  offence,  could  not 
tell  what  judgment  to  give  s  And  in  Carih.  6.  it  is  said,  they  can- 
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fiot  give  judgment.  A  rule  therefore  was  made  to  riiew  came 
why  the  certiorari  should  not  be  quashed,  so  as  to  remit  it  back* 
to  the  sessions ;  which  was  afterwards  made  absolute. 

And  in  Rex  v.  Qmipine  and  others,  2  Burr,  749-  The  court  (on 
a  defended  motion)  'panted  a  procedendot  at  the  instance  of  the 
"defendants,  upon  an  mdictment  for  an  assault  at  the  quarter  ses- 
sions  at  Brecon,  removed  into  the  king's  bench  by  eertiorttri, 
because  the  certiorari  had  not  issued  till  after  the  defendanti 
had  confessed  the  assault  below  ;  though  the  conviction  was  not 
after  trial,  and  though  several  of  the  justice  were  sworn  to  be 
near  relations  of  Mr.  Givj/nne,  one  of  the  defendants,  namely,  his 
father,  two  brothers,  and  an  uncle. 

Rex  V.  D.  Jackson,  6  T.  R.  HS.  The  defendant  had  been  con- 
victed at  the  quarter  sessions  upon  an  indictment  for  extortion, 
and  then  removed  the  indictment  between  verdict  and  judgment, 
and  obtained  a  rule,  calling  upon  the  prosecutor  ta  shew  cause 
why  judgment  should  not  be  arrested  for  some  objections  to  the 
indictment.  And  Lord  Kenyon  said,  that  the  removing  of  pro- 
ceedings in  this  stage  from  mferior  jurisdictions  ought  to  be  dii- 
<:ouraged.  That  in  cases  where  the  punishment  is  discretionanr, 
and  this  court  should  be  of  opinion,  after  hearing  the  case  argued, 
that  the  judgment  ought  not  to  be  arrested,  ^procedendo  must  be 
awarded,  and  the  party  sent  back  again  to  the  inferior  jurisdic- 
tion, to  receive  judgment.  That  he  thought  the  court  should 
adopt  the  same  mode  in  this  instance ;  and  that  the  defendant 
tnight  bring  a  writ  of  error  after  judgment,  if  the  record  were 
erroneous. 
Obsemtdoni  of  This  decision  seems  to  have  been  confined  to  cases  in  which  the 
^'fA?!^'  J"^K™®"^  ^^  discretionary,  but  if  the  verdict  should  be  at  the 

^'S  Z^c  ^.  Midsummer  sessions,  after  Trinity  term,  and  the  defendant  come 
coition  oi  Uus      .  .  ..••^•'^f^-L  •        *M*  17  — 

^^rl(,  in,  as  he  must,  to  receive  judgment  at  the  ensumg  Michaelmas 

sessions,  and  the  judgment  be  not  discretionary,  but  definite  b]r 
law,  it  is  manifest  that  it  might  be  a  vexatious  case,  if  a  certioran 
could  not  be  issued  between  the  verdict  and  judgment,  inasmuch 
as  it  might  happen,  where  imprisonment  for  a  month  or  other 
certain  period  was  the  legal  penalty,  that  before  the  certiorari 
could  be  sued  out,  the  defendant  might  have  suffered  the  greater 
portion  of  tlie  judgment. 

And  in  the  above  case  of  Rex  v*  Seton,  the  cerfiprari  which 
had  issued  before  verdict  was  quashed  quia  improvide  emanavit* 

A  mere  informality  in  the  manner  of  drawing  up  a  conviction 
ought  not  to  be  the  inducement  for  removing  it,  but  some  sub- 
stantial defect  in  the  justice  and  legality  of  the  proceeding  its^ 
before  the  magistrate. 

Also,  it  seems  a  good  objection  ag^nst  granting  a  eeriionih 
•  »«^""'**  tha;t  issue  is  joined  in  the  court  below,  and  a  'oenirt  awarded  ftr 
^  the  trial  of  it,    2 //auj.  c.27.  J  10. 

Reg.  Geaerslis,  ^  '"^®  ^^  made  in  the  court  of  king's  bench,  that  no  cer- 
E,  1  An.  '  tiorari  should  Le  granted  to  remove  orders  of  justices,  from 
If  an  app«d  be  which  the  law  -has  given  an  appeal  to  the  sessions,  before  the 
P^tLT*^  *  matter  be  determined  on  the  appeal,  because  it  hinders  the  pri- 
^^J^^^^JJ^  vilege  of  appealing ;  and  if  any  order  be  removed  before  appeal, 
till  that  has  been  '*  ^^^  ^^  ^ent  down  again  :  but  if  the  time  of  appeal  be  expired, 
determined.        that  case  is  not  within  the  rule.   By  Holt  C.  J. —  But  afterwards, 

M.  4  An.^  in  the  case  of  Shellington,  it  was  held  that  advantage 
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raiMt  be  taken  of  this  rule  upon  the  motion  to  file  the  order ;  for 
that  after  it  is  filed,  it  Is  too  late.    1  Salk.  147. 

But  in  the  case  of  the  borough  of  Warvsidc^  there  was  an  ap-  Case  of  die  bo. 
peal  from  a  poor-rate ;  and  the  sessions  made  an  order  that  the  '^^  ^  ^^' 
churchwardens  should  produce  the  books  at  an  acyoumed  day;  ^31,*  991. 
before  which,  a  certiorari  was  brought  to  remove  that  order :  And 
it  was  held  to  lie,  though  the  appeal  was  depending ;  else  the 
order  must  be  obeyed  before  the  validity  of  it  can  be  determined. 
It  was  also  held  that  an  appointment  of  overseers  may  be  re- 
moved before  an  appeal  to  tne  sessions ;  for  the  rule  laid  down  in 
1  Sott.  147.  extenos  only  to  the  case  where  there  is  a  limited  time 
for  appealing,  as,  to  the  next  quarter  sessions ;  but  the  statute  of 
the  43  EUz,  c.  2.  is  not  so  restrained,  and  consequently  it  can 
never  be  said,  tliat  the  time  for  appealing  is  out :  And  if  the 
appeal  from  an  appointment  is  lodged,  there  can  be  no  certiorari^ 
till   the  sessions  have  made  a  determination ;  and  a  certiiorari 
brought,  pending  such  appeal,  shall  be  superseded* 

Rex  V.  InhabUants  of  the  county  of  Oxford^  13  East.  4^11.  The  No  certiorari  to 
defendants  were  indicted  at  the  assizes,  and  found  guilty  of  the  remorean  in- 
non-repair  of  a  public  bridce.    And  aifterwards  a  motion  was  ^^Sm^fin'ih» 
made  m  the  court  of  king  s  bench  for  a  certiorari  to  remove  pufpott  of 
thither  the  indictment  and  proceedings,  for  the  purpose  of  movinc  hsYing  •  nnr 
for  a  new  trial.    But  it  was  resolved  b^  the  court,  that  they  had  trisU 
not  the  power  of  entering  into  the  merits  of  verdicts,  and  grant- 
ing new  trials  in  proceedings  before  inferior  jurisdictions ;  and 
they  refused  the  certiorari* 

So  in  jRex  v.  Nicholi,  M.  IT  Geo.  2.  13  £03/.  412.  (notis), 
which  was  the  case  of  an  indictment  for  a  conspiracy ;  Lee  C.  J. 
said,  he  knew  no  instance  of  a  special  verdict  from  Hicks  %  hall 
removed  into  the  king's  bench,  and  that  if  a  conviction  were  re- 
DAOved  thither  by  certiorari^  the  court  would  not  give  judgment 
upon  it. 

But  it  seems  that  this  is  only  so,  where  the  fine  is  uncertain.        S.  C. 

In  The  Queen  v.  Dixon^  6  Mod,  61.  it  was  held  that  a  certiorari 
after  conviction  ought  to  remove  the  indictment  and  conviction  s 
And  if  it  make  mention  of  the  indictment  only,  and  not  of  the 
conviction^  it  may  be  quashed. 

jit  Mohose  Instance  it  is  grantable. 

It  hath  been  adjudged  that  wherever  a  certiorari  is  by  law  The  court  it 
grantable  for  an  indictment,  the  court  is  bound  of  right  to  award  bound  of  right 
it  at  the  instance  of  the  prosecutor,  because  every  indictment  is  ^f!^!^!!Lf '  # 
the  suit  of  the  king,  ana  he  has  a  prerogative  of  suin^  in  what  ^j^^Mcut^ ; 
court  he  pleases.    But  it  seems  to  be  agreed  that  it  is  left  to  i^t  discretion-' 
the  discretion  of  the  court  either  to  grant  or  deny  it  at  the  prayer  ary  m  to  de- 
of  the  defendant*    Rex  v.  Lewis  andother^  4  Burr.  2456.  2  i/atv.  fendsnt. 
c.  27.  $  27. 

Rex  V.  EatoHf  2  T.  R.  89.  On  a  motion  to  remove  by  certiorari 
a  conviction  by  a  justice  on  16  Geo^  3«  c.  30.  to  prevent  the  steal- 
ing of  deer,  it  was  objected  that  no  certiorari  lay ;  for  by  the  2Sd 
section  it  is  enacted  that  no  conviction  or  judgment  should  be 
removed  by  certiorari*  —  But  th^  Court  were  of  opinion,  that  the 
result  oi  the  several  provisions  in  the  act  was,  that  the  defendant 
had  an  option  either  to  remove  the  proceedings  from  before  the 
convicting  justice  by  certiorari^  or  to  appeal  to  the  sessions;  that 
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if  he  had  adopted  the  latter  mode,  the  certiorari  would  have  been 

barred,  but  not  in  the  former  case.  —  BuUer  J.  The  language  af 

ttie  court  has  dways  been,  that  the  king  has  a  right  to  remove 

proceedings  by  certiorari  of  course ;  but  that  where  a  defendant 

makes  an  application  of  this  sort,  he  must  always  lay  a  ground  for 

it  before  the  court.  Lord  Mansfield  C.J.  has  laid  down  tfaisdistine- 

tion  again  and  again,  that  on  the  part  of  die  crown  it  is  a  matter 

of  course  for  the  court  to  grant  it,  bat  not  so  on  the  pait  of  the 

defendant. 

At  what  time         And  Buller  J.  on  a  subsequent  day  said,  that  the  rule  requiring 

it  11  grantable.    ^^  defendant  to  lay  a  ground  before  the  court  for  graadng  t 

-certiorari  had  obtained  since  the  time  of  Cha.  2.,  and  uat  it  sp- 

.peared  that  it  was  then  held  as  clear  law,  that  a  certiorari  ougm 

net  ^  be  granted  in  vacation,  but  in  open  court,  and  upoos 

ground  shewn. 

Rea:  v.  Bass,  5  T.  R.  252.     A  certiorari  is  not  to  be  granted 

.  ex  debito  jusfitiee,  but  the  application  is  made  to  the  sound  4ii- 

cretion  of  the  court,  which  will  not  be  well  exercised,  if  they  do 

not  give  an  opportunity  to  the  party  applying  for  tJie  writ,  to 

.  .  Utieate  any  probable  cause.    If  it  hsEd  appeared  that  the  justices 

had  exceeded  their  jurisdiction,  the  court  would  have  granted  a 

aettiorariy  in  order  that  the  conviction  might  be  quashed,  even 

though  no   objection  were   made   to  the  want  of  jurisdiction 

below. 

See  also  Rex  v.  Stannard,  4  T.  A.  161.  Mr.  AUome^'Generd  moved  on 

R.  y.  Thomas,   behalf  of  the  defendant  for  a  writ  of  certiorari  to  remove  an  in- 

4  M.  &  S.  442.    c|t<5tment  against  an  officer  of  excise,  indicted  with  two  others, 

for  a  riot  and  assault,  at  the  Dover  sessions.  The  couit  imiBe- 
diately  granted  the  writ,  without  any  affidavit,  to  support  the 
motion. 

In  cases  of  indictment  against  bridges,  see  Rex  v.  Chtmieftandt 
antCf  page  S80. 

In  Rex  y.  Penderryn,  2  T.R.  260.  (See  vol.  ii.  tit,  Higknays, 
sect,  xvti.),  it  seems  as  if,  where  a  person  is  by  law  the  prose- 
cutor of  any  case,  he  may  authorise  another  to  sue  out  a 
certiorari  in  hb  name* 

A  distinction  prevails  in  the  practice  of  the  crown-office  be* 
1  Etft.  SO0.  (n.)  tween  the  case  of  the  crown,  and  that  of  a  private  person.  Thoo^ 

a  statute  take  away  the  certiorari  from  a  defendant,  or  he  cannot 
^ave  it  without  laying  special  ground  by  affidavit  before  the  court, 
yet  the  crown,  if  the  oefenduit  be  one  of  its  officers,  or^  if  for 
any  other  reason  it  take  up  his  defence,  may  have  a  certiorari  in 
the  name  of  the  defendant,  widiout  laying  any  special  ground. 

Rex  V.  AUetif  15  East.  S3S.  The  defendant  lod^d  an  ap- 
peal at  Sussex  sessions,  Midsummer  Iftll,  against  a  convictioa 
of  him  as  a  nuikstery  for  an  offence  against  the  48  0eo.9. 
c»  74.  $  IS.  The  form  of  a  conviction  was  signed  and  sealed  by 
^e  convictine  magistrates,  written  on  parcbmeat,  and  returaed 
hv  them  to  the  sessions,  and  there  filed.  It  stated  tiiat  W-A. 
me  defendant)  was  on  the  5ih  June  1811,  oh  the  oongslaint^ 
Isaac  Mann,  an  excise  officer,  convicted,  for  that  he  the  said 
J.M.Ae.  (statmg  the  offence).  This  was  dated  «/kiie  5. 1811. 
It  appeared  in  evidence  upon  the  trial  of  the  appeal,  that  after  Ae 
ii^oraiation  was  exhibited,  and  the  evidence  hisd  been  Ulid  befive 
^die  coBvieting  maf^tratosy  and  tjiey  had  proceeded  to  convict  A» 
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apD^ant,  a  Ibnn  of  conviction  was  at  that  time  regularly  aigned  Rex  v.  Alkiu 
ana  seeiled  by  the  convicting  magistrates :  this  form  di&red  nrom: 
the  other  form,  by  stating  that  the  conviction  was  on  the  comr 
daint  of  fVUHam  Bourne  and  Isaac  OUey^  officers  of  excise^ 
This  was  signed  and  sealed  by  the  same  magistrates,  and  bore  the 
same  date  as  the  conviction  returned  to  the  sessions,  and  was^ 
produced  to  the  sessions  on  the  part  of  the  appellant.    It  was 
written  on  the  back  of  the  information,  on  paper,  not  on  parch- 
ment; which  information  was  on  the  complaint  of  Isaac  Mann^  and 
not  on  the  complaint  of  W,  B.  and  «/•  O.  who  were  witnesses  in  sup- 
port of  the  iiuormation.     This  latter  form  was  not  returned  or 
filed  on  the  records  of  the  sessions,  though  the  appellant  applied 
to  t]|e  court  to  have  it  so  filed ;  which  amilication  was  refused^ 
It  also  appeared  in  evidence,  that  the  appellant,  for  the  purpose  of 
prefisrring  his  appeal,  about  a  fortnight  after  the  hearing  of  the 
information  before  the  convicting  magistrates,  applied  to  their 
clerk  for  a  copy  of  the  conviction,  and  that  the  clerk  had  de-^ 
iivered  to  him  a  copy  of  the  form  last  above  set  forth  ^  The  ^eck 
stated  at  the  trial,  that  he  believed  he  had  previously  spoken  to* 
the  magistrates  on  the  subject.    The  respondents  ptoposed  to* 
support  by  evidence  the  form  first  mentioned.    The  sessions  con^ 
stoered  the  last  mentioned  as  minutes  or  memorandums  of  the 
conviction,  and  quashed  the  other  so  written  on  parchment,  and 
returned  to  the  sessions  as  above  stated,  on  the  ground  of  the 
Tariance  of  that  conviction  from  the  above  minutes  sa  writteaon  the- 
hack  of  the  information,  without  going  into  the  merits*    This  case 
BOW  came  before  the  court  on  two  rules,  one  obtained  by  the- 
defendant  quashing  the  writ  of  eertiorawi  for  removing  the  con- 
rictioa  and  order  of  sessions  into  this  court  i  the  other  obtained; 
on  the  part  of  the  crown  for  quashing  the  order  of  sessions  ;r 
which  was  In  effect  to  set  up  again  the  conviction  of  the  defendant 
returned  by  the  convicting  magistrates  to  the  sessions.    Upon 
the  rule  for  quashing  the  certiorari^  the  48  Geo.  S.  c.  74<.  §  15. 
(Malt  act)  was  referred  to,   which,   reciting  that  doubts  had 
srisen  whether  any  appeal  lay  to  sessions  against  a  conviction 
for  penalties  in  respect  of  malt  duties,  empowered  justices  in  ses- 
sions **  to  hear  and  finally  determine  of  and  concerning  the  truth 
of  the  fiu:ts  and  merits  of  the  case  in  question  between  the 
parties  to  such  judgment,  &c.  or  conviction  respectively ;"  and 
adds  that    **  no  writ  of  certiorari  shall  be  allowed  or  brought  to 
set  aside  any  order,  &c.  oi  the  sessions ;  provided  that  upon 
^ery  such  ^peal  the  sessions  shall  proceed  to  re-hear,  re- 
examine, and  re-consider  the  truth  of  tne  facts,  and  the  merits 
of  the  case  in  question  between  the  parties,  &c.  and  to  re-examine 
thereto  upon  oath  the  same  witnesses  and  no  other,  who  shall 
have  been  before  examined  upon  oath  as  witnesses  before  the 
ju8ticc8»  ite*  at  the  original  hearing  on  which  the  conviction,  &c, 
so  appealed  from  was  inade.'*  —  It  was  argued,  that  this  provision 
did  not  restrain  the  crown  from  removing  the  conviction  by  cer^ 
tiorari;   tlie  kmg  not  being  bound  by  Uie  general  words  of  a 
statute  unless  specially  nam^. 

Le  Blanc  J.  referred  to  The  King  v.  The  InhMtants  qf  Cum- 
Mandy  (6  T.  R.  IM.  S  Bos.  if  PM.  854.)  in  which  it  was  held 
that  the  crown  was  not  restrained  from  suing  out  a  writ  of  cer* 
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liorari  to  remoTe  ftn  indictment  upon  the  general  words  of  an  id 
taking  away  the  certiorari. 

After  argument,  the  court  held,  that  although  it  was  indis- 
putable that  if  there  were  a  clear  intention  in  the  act  to  take 
away  the  certiorari  from  the  crown,  though  it  were  not  declared 
in  express  words,  yet  the  crown  would  be  restrained.  That  alio, 
a  statute  saying  in  general  terms  that  the  decision  of  the  seisioiu 
shall  be  final,  or  that  the  proceedings  shall  not  be  removed  by 
certiorari  or  the  like,  will  not  take  it  away  at  the  instance  of  the 
crown  :  as  was  shewn  in  many  cases ;  and,  amongst  them,  Rtx  v. 
Tindalf  where  the  13  Geo.  2.  c.  18.  §  5.  for  preventing  vexatiovt 
delays  by  suing  writs  of  certiorari^  enacted  that  none  should  be 
granted ;  and  the  court  there  considered  that  vexaticms  delays 
could  not  be  intended  to  apply  to  the  king ;  and,  therefore,  the 
certiorari  was  not  thereby  taken  away  from  the  crown.  —  That  if, 
on  looking  into  any  act  which  takes  away  the  writ  of  certiorari  in 
a  particular  instance,  the  court  does  not  see  that  the  crown  was 
intended  to  be  barred,  they  will  not  restrain  it :  That  the  act  io 
question  meant  to  give  a  privilege  to  the  subject  upon  conviction, 
to  have  his  cause  reheard,  but  not  to  take  away  the  prerogative 
of  the  crown :  and  finally,  that  there  was  nothing  in  the  gener^ 
words  of  this  act  to  take  away  the  right  of  the  crown  to  remove 
by  certiorari.  [For  the  other  point  in  this  case,  see  pox^,  tit 
Contiictton.] 

It  seems  that  the  court  will  not  ordinarily,  at  the  prayer  of  the 
defendant,  grant  a  certiorari  for  the  removal  of  an  indictment  of 
perjury,  or  forgery,  or  other  heinous  misdemeanor;  for  such 
crimes  deserve  all  possible  discountenance,  and  the  cerHoran 
might  delay,  if  not  wholly  discourage,  the  prosecution.    2  Haw, 

c.  9rr.  §  28. 

But  in  extraordinary  circumstances  the  court  wiif  aometimes 
dispense  with  this  rufe.  As  in  the  case  of  Rex  v.  Fatn£r,  2  Ld. 
Raym.  14*52.  The  court  granted  a  certiorari  to  remove  an  ia« 
dictment  for  felony  found  at  the  quarter  sessions,  upon  aflMavtts 
that  the  defendant  could  not  have  a  fair  trial  there. 
.  So  in  Daniel  v.  Phillipst  ^  T.  R.  499.  A  certiorari  removing 
a  cause  (an  action  for  an  assault)  from  the  borough  court  of 
Carmarthen  into  K.'B.^  was  held  to  have  well  issued,  as  the  de- 
fendants could  not  have  an  impartial  trial  there. 

Note.  -—  In  this  case  the  damages  were  laid  under  40f  • 

And  in  the  case  of  Rex  v.  Edward  Pryte  Lloyds  Esquire, 
Cald.  309.  BuUer  J.  said.  It  is  settled  in  the  case  of  Rex  t. 
Lodiardf  Say.  6.  that  a  certiorari  does  not  lie  tff  remove  any 
other  than  judicial  acts. 

And  therefore  not  to  remove  a  mere  order  of  coart»  or  a  war* 
rant  of  a  magistrate. 

Rex  v.  Moreleyy  2  Burr.  1040*  Although  the  otmveotide  act 
(22  C.2.  c.  1.)  enacted;  that  **  no  other  court  whatsoever  ahould 
intermeddle  with  any  causes  of  appeal  upon  that  act ;  but  that 
they  should  hejinedly  determined  in  the  quarter  seasions  only  { 
»-yet  it  was  decided  that  the  court  of  a.  J9*  was  not  ousted  of 
Its  right  by  certiorari. 

Also,  it  was  said  that  a  certiorari  does  not  go  to  try  the  meriu 
of  a  question,  but  to  see  whether  the  linuted  jariaaifidoa  have 
exceed  their  bounds. 
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Akoy.  that  the  worda  above  mentioned  only  meanti  that  the  S.  C. 
facU  should  not  be  re-eiLamined. 

AlflOy  thai   where  a  statute  does  not  expressly  take  away  a  S.  C. 
certiorari,  and  direct  that  '^  no  certiorari  shall  issue,"  the  court 
will  grant  one* 

See  also  Rex  v.  Hidfe  and  others^  5  T.  R.  54?2»    Post^  tit.  Dii9' 
mm§f  §  1.  and  Rex  v.  Wadley,  4i  M.  Sf  S,  508. 

IL  H(yuD  to  be  granted  and  aUcnoed;  also,  of  Costs. 

On  indictment  or  presentment, — By  the  5  IF.  Sf  M.  c.  li.  and  5  W.&M.c. u. 
B  S(  9  W.Sf  M.c.  SS.  It  is  enacted,  that  in   term  time   no   writ  §2. 
of  certiorari  whatsoever,  at  the  prosecution  of  any  party  indicted.   How  to  be 
shall  be  granted  put  of  the  king's  bench,  to  remove  any  indict-  yy—/"  '"* 
ment  or  presentment  of  trespass  or  misdemeanor,  before  a  trial  Mntmrat^'''^ 
had,  from  before  the  justices  in  sessions ;  unless  such  certiorari  tenn  time, 
shall  be  granted  or  awarded  upon  motion  of  counsel,  and  by  rule 
of  court  made  for  the  granting  thereof. 

§  4.  But  in  the  vacation,  writs  o£ certiorari  may  be  granted  by  any  In  Taauioa. 
justice  of  the  king's  bench ;  whose  name  shall  be  indorsed  on  the-  t 

writy  and  also  the  name  of  the  person  at  whose  instance  it  is 
granted. 

§  2.  And  all  'the  parties  indicted,  prosecuting  such  certiorari^  RecognisMioe 
shall,  before  the  allowance  thereof,  find  two  sufficient  manucaptors,  ^  b«  given  for 
who  shall  enter  into  a  recognisance  before  a  justice  of  the  king's  thel^t^i^Ues 
bench,  (who  shall  indorse  the  same  on  the  writ,)  or  before  a  jus- 
tice of  the  peace  of  the  county  or  place,  in  the  sum  of  20/.  with 
condition,  at  the  return  of  the  writ,  to  appear  and  plead  to  the 
said  indictment  or  presentment,  in  the  said  court  of  king's  bench, 
and  at  his  and  their  own  costs  and  charges  to  cause  and  procure 
the  issue  that  shall  be  joined  thereupon,  or  any  pica  relating  there- 
unto, to  be  tried  at  the  next  assizes,  to  be  held  for  the  county 
wherein  the  indictment  or  presentment  was  found,  after  such  cer- 
tiorari shall  be  returnable,  or  the  next  term  if  in  London,  West- 
minster^  or  ^iddlesexy  unless  the  court  shall  appoint  any  other 
time,  and  if  so,  then  at  such  other  time ;  and  to  give  due  notice 
of  such  trial  to  the  prosecutor  or  his  clerk  in  court ;  and  also  that 
the  party  prosecuting  the  writ  of  certiorari  shall  appear  from  day 
to  day  in  the  said  court  of  king's  bench,  and  not  depart  until  he 
shall  be  discharged  by  the  court. 

§  2.  And  the  said  recognisance  shall  be  certified  into  the  king's  RecogtuMnce 
bench,  with  the  certiorari  and  indictment,  to  be  there  filed,  and  ^  ^  certified, 
the  name  of  the  prosecutor,  (if  he  shall  be  the  party  grieved,}  or 
some  public  officer,  shall  be  indorsed  on  the  indictment. 

§  3.  And  if  the  defendant  prosecuting  the  writ  of  certiorari  be  Officers  prote- 
convicted  of  the  offence  for  which  he  was  indicted,  tlien  the  court  cutiiig  to  faaY». 
of  king's  bench  shall  give  reasonable  costs  to  the  prosecutor,  if  he  <l®"We  co8t»«* 
bp  the  party  grieved  or  injured,  or  be  a  justice,  constable,  or  other 
civil  omcer,  who  prosecutes  on  account  of  any  thing  that  con- 
cerned him  as  officer,  to  be  taxed  according  to  the  course  of  the 
<aid  court,  who  shall,  for  the  recovery  thereof,  within  ten  days 
after  demand,  and  refusal  of  payment,  on  oath,  have  attachment  (a)  See  Rei  ▼. 
awarded ;  and  the  recognisance  not  to  be  discharged  till  the  costs  Teal, 
are  paid,  (a)  1^  ^^^  ^• 

§  2.  But  if  the  person  procuring  the  certiorari,  being  the  defen**  Defendant  not 
dsnt,  shall  not,  before  allowance  thereof,  procure  such  inaAu^  procuring  tna- 
captors  to  be  bound  as  aforesaid,  the  justices  may  proceed  to  lh6  nucapioo, 
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jiMtices  to  pro-    trial  of  the  indictment  in  sessions,  notwithstsndiiig  the  writ«f  cvr- 
ceed.  tiorari  delivered. 

Ai  the protecuiion  of  any  party  indicted,']  Thti  ext^ids  oirfy  to 
certiorari  procured  by  persons  indicted ;  mm  whence  it  follows^ 
that  those  which  are  procured  by  the  prosecutor  of  an  mdictmenty 
remain  as  they  were  at  common  law*    2  Haw.  e.  27*  §  5^  ' 

To  be  tried  at  the  next  assizes.']  But  the  recogniflanee  shall  not 
be  forfekedy  unless  the  prosecutor  give  rules  according  to  the 
course  of  the  court.    2  Hato.  c.  27*  §  58. 
Costi.  Reasofiable  costSk]    The  master  of  the  crown  office,  in  taxing 

the  costs,  ouffht  only  to  consider  those  which  are  sulMeqaent  to 
the  certiorari.    2  Haxv.  c.  27-  §  S6» 
Aaoitat.  The  amount  of  the  costs  to  be  taxed  Is  not  limited  by  the  recog- 

nisance,  which  is  only  a  further  security  for  them,  and  the  court 

will  not  discharge  the  recognisance  till  the  taxed  costs  are  paid  to 

theprosecutor.    R.  v.  Teai^  IS  East.  ^. 

StaL  extends  To  the  prosecutor^  if  he  be  the  party  grieved  or  ittfared^  or  be  a 

onlytoofficera   Justice,  constable,  or  other  civil  officer.]  it  v.  IngUtpn,  I  JVils.  139. 

teaUy  injured,     jj,g  defendant  was  indicted  for  attempting  to  set  fire  to  the  house 

of  one  Easton  in  York,  and  the  indictment  also  charged  that  the 
defendant  solicited  Mason,  one  of  the  prosecutors,  to  help  to  set 
fire  to  the  house.  Mason  and  one  Gienton  informed  the  mayor 
of  Yoric  of  this,  who  bound  Mason  and  Gienton  over  to  prosecute 
the  defendant.  The  said  defendant  removed  the  indictment  by 
certiorari  into  the  court  of  king's  bench,  and  was  thereupon  con- 
victed and  fined.  On  payment  of  the  fine,  it  was  moved  that  Uie 
recognisance  should  be  discharged.  Unto  which  it  was  objected 
that  the  defendant  was  obliged  to  pay  die  costs  of  theproeectifeoffB. 
But  bv  the  court :  This  case  is  not  within  the  act ;  for  the  act 
extends  only  to  officers  and  persons  really  injured,  which  neither 
Gienton  nor  Mason  are,  for  there  was  no  dami^e  done  to  the 
house,  but  only  intended  to  be  done^  nor  are  either  ot  them  officers. 
And  the  recognisance  was  discharged. 

In  a  like  case,  R.  v.  Smith,  1  Burr.  54.  It  was  moved  <hai  b^ 
fore  the  recognisance  should  be  discharged  the  prosecutor  should 
have  his  costs.  The  objection  was  that  no  name  of  any  petioD, 
as  being  either  the  party  grieved  or  injured,  or  a  public  civil  officer, 
was  indorsed  upon  the  indictment.  And  by  the  court,  it  is  enoogli, 
if  it  be  proved  that  Uie  prosecutor  was  such  officer,  and  here  it » 
proved  by  affidavit  And  it  was  ruled  that  the  prosecutor  shoukl 
'  nave  his  costs,  before  the  recognisance  should  be  discharged. 

Jiiitioe  pnae.  jj.  y.  Sharpness,  2  T.  R.  47.  The  prosecutor,  a  justice  of  die 
^n^Sm  P**^®'  ^»*  indicted  the  defendant,  who  was  the  keeper  of  the  gad 
not^^Stia  ^  ^^'  Albant,  for  suffering  a  prisoner  to  escape,  who  had  been 
«mi.  committed  by  him  for  felouT ;  upon  whidi  indictment  the  defen- 

dant had  been  convicted*  And  it  was  contended  that  the  prose- 
cutor was  entitled  to  costs  under  the  5  &  6  W*^M.  e.  11.  j5. 
as  being  a  public  officer  prosecuting  for  the  benefit  of  the  public^— 
Ashhurst  J.  This  is  not  one  of  wose  instances  mentioBed  in  the 
Sd  sect  of  the  act,  which  only  extends  to  those  officera  wfio  nro* 
secute  or  present  ex  officio,  or  where  the  prosecution  ia  carried  ea 
Jnite  bdfet.    by  the  party  aggrieved.    If  a  justice  were  to  present  a  road,  and 

lag  a  road  (a),     ^__^_^_____^^__^_^_^.^____^__^.______.^___^_„ 

oAetrftrdis.         (^  In  Res  ▼. KsMlsworlh,  5 T.  R.33.  UwasheUttes  jastifieoftfieiMae^ 
.^bedifaccb  vHt  iadlotsd  a  soad  out  of  rrpair,  wst  entitled  to  ceots,  as  being  witlifai  tlie 

statute. 
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the  une  were  afterwards  tamed  mte  an  iadktaieiit,  Ihcfe  the  would  be  cnti- 

justice  would  be  entitled  to  casts;  or  if  a  justice  were  to  indict  a  tied  tocoits. 

constable  or  other  inferior  oAcer  for  disobeying  his  order,  in  each 

esse  also  he  would  be  entitled  to  his  costs :  But  this  is  not  m  pro* 

aecution  carried  on  by  him  as  a  magistrate,  for  any  other  person 

might  have  indicted  the  defendant ;  the  offence  in  this  case  was 

•och  as  concerned  the  general  justice  of  the  realms— J3a/ibr  J. 

From  a  review  of  all  the  cases  in  a  MS.  note  book,  it  appears  that 

the  prosecutor  is  not  entitled  to  his  costs;  this  booa  does  not 

indeed  include  a  case  from  BagingHoke^  which  came  before  this 

couit  a  few  years  ago,  but  there  I  understand  the  prosecution 

was  carried  on  by  tiM  clerk  of  the  jpeace,  whose  duty  it  was  to  clerk  cf  the 

draw  up  all  presentments  of  constables  in  form  of  indictments;  peace. 

sod  it  was  there  determined  that  the  prosecutor  was  entitled  to 

costs.    But  here  1  cannot  say  it  was  ttie  duty  of  the  prosecutor 

as  a  justice  of  the  peace  to  prosecute  this  defendant ;  the  case 

originally  came  berore  him  in  the  character  of  a  magistrate  on  the 

complaint  of  some  other  person,  and  if  the  justice  diose  to  take 

the  prosecutioR  out  of  private  hands  and  to  conduct  it  himself,  he 

cannot  be  said  to  prosecute  as  n  magistrate,  but  like  any  other  in<« 

diridoaL    The  court  has  alwqrs  construed  this  act  of  pcurliament  Act5&6  W. 

as  strictly  as  possible.    In  another  case,  the  question  was,  whether  ftM.ci]. 

the  prosecutor  were  entitled- to  the  costs  <yf  a  trial  at  bar;  and  it  |»>»tniedetric(* 

was  determined  that  he  was  net,  because  Che  statute  only  extended  ^* 

to  small  oilenoea.    Rule  absolute. 

R.  T.  WiUiammm^  7  T.IL92.  The  prosecutor  of  an  indictment 
for  stopping  up  an  ancient  and  ooromon  footway  which  he  had 
used  for  some  years,  and  had  mce  been  obliged  to  tdce  a  more 
circuitouB  rout,  was  held  to  be  t^  furty  grieved  wMm  the  meaning 
of5fr.c.ll.  §S. 

80  also  persons  dwdling  near  a  steam-engine,  the  smoke  of 
which  afected  their  houses^  and  was  very  ofcnsive  and  injuHo«n> 
are  parties  grieved  inthin  the  statute.  R^  v.  De»$nap^  16  Eoii. 
194. 

An  indictinent  found  at  the  quarter  sessions  agaifst  the  inha*  Rei on  thepa^ 
bitants  <if  the  parish  of  Tmmkm  Saini  Martf^  for  not  repairing  a  Meudon  of 
highway,  was  removed  by  eerthrari  by  the  defendants,  upon  an  f^^^^^ 
affidavit  stating,  that  on  the  trial  of  the  indictment^  the  question  ij^yMtants  of 
whether  the  parish  were  liable  to  repair,  and  the  right  to  repair,  TMinton  St 
would  come  in  issue.    At  the  sanmier  assises  for  SamerseUkire  Mary, 
1813,  the  defendants  were' convicted  li^  consent,  upon  the  counts  ^«  ^^  ^*  '• 
ibr  a  horse  and  footway,  and  acquittea  upon  those  for  a  carriage  ^  ^*  &  &  '^^* 
way.    Upon  a  rule  for  paying  the  taxed  costs  to  the  proseeutorSf 
the  question  was,  whether  they  were  entitled  under  stat.  SW.ifM. 
r.ll.j  5.?i^iM^»ii9wasac<mBtai>teofthemanor  of  roaaeoft  JDeoa, 
sworn  for  the  whole  manor  generally,  thoo|;h  for  convenience  sake 
the  twocflstttables  werein  mo  habit  of  dividingtheirduties,  and  act- 
ing only  widnn  certain  ^ysCricts.    Ftotoftheirduty  waslolook  to 
the  Impairs  of  the  highw^rs  within  the  manor,  and  JIT.  was  directed 
hy  ttut  steward  to  take  the  proper  measmres  for  presenting  the 
road,  if  i^on  his  view  it  should  be  deemed  out  or  rqpair.    The 
ether  proaecmots  were  parties  Ikmg  in  the  neif^bouriiood,  and 
dieir  rosid  to  the  nearest  market4owD  lay  ofer  the  highwsy  »* 
dieted,  and  in  consequence  of  its  being  out  of  repair  they  wese 
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obliged  to  take  a  more  circuitous  rout  by  half  a  noile  in  tbeir 
transit  to  and  from  the  market-town  and  their  habitations*  After 
argument,  the  court  held  that  the  prosecutors  were  well  entitled 
to  their  costs ;  one  as  constable  within  whose  province  it  was  to 
prosecute,  the  others  as  parties  grieved  who  prosecute  for  an  act 
committed  or  done.  Ld.  EUenhorough  C.  J.  said,  It  is  extremelj 
beneficial  to  the  public,  that  these  laws  should  be  enforced,  and 
that  the  subjects  should  be  encouraged  in  enforcing  them  when- 
ever they  fairly  bring  tliemselves  within  the  description  in  the 
statute  of  an  officer  or  party  grieved,  by  obtaining  an  indemnity 
from  the  costs*  I  therefore  think  this  is  a  case  where  the  indict* 
ment  might  be  removed,  and  where  the  parties  are  entitled  to 
costs* 

But  where  the  prosecutor  of  an  indictment  for  obstructing  a 
highway  did  not  apply  for  the  costs  until  two  years  aft^r  judg- 
ment, and  it  did  not  appear  that  he  had  ever  used  the  highway 
before  it  was  stopped,  and  whilst  .it  was  stopped  declared  he  did 
not  care  about  it,  the  Court  held  Uiat  Jhe  was  not  entitled  to  costs, 
altliough  the  prosecution  was  at  his  expense ;  for  it  is  not  enough 
to  constitute  a  prosecutor  the  party  grieved :  there  must  be  auo 
some  special  and  peculiar  injury  accruing  to  him  from  the  ob- 
struction, besides  that  which  a£iects  all  the  subjects  in  common 
with  him*     R.  v.  Indedon,  I  M.Sf  S.  268* 

R,  V.  Bartrum^  8^a^.269*  The  defendant  was  indicted  for 
perjury,  and  the  indictment  was  removed  from  the  sessions  to  thq 
K.  B*  by  certiorari.  The  prosecutor  gave  notice  of  trial  to  the 
defendant,  but  on  the  day  of  trial  withdrew  the  record,  with- 
out having  countermanded  the  notice  in  due  time.  And  it  was 
held  by  the  court  that  he  must  pay  the  costs  of  the  trial  as  in  othec 
cases. 
5'W.  1^  M.c.  11*  If  ^^  defimdant  proiectUing  mich  wit  of  Cbrtiorari  be  con- 
$  9,  victed*']  This  means  convicted  by  9i  judgment ;  in  a  case,  therefore, 

where  the  judgment  was  arrested,  the  court  held  that  the  defen* 
dants  not  havmg  been  found  guilty  of  any  offence  which  the  law 
recognises  as  such,  (and  therefore  not  considered  as  guilty  per- 
sons) ought  not  to  be  mulcted  with  costs  for  having  removed  s 
bad  indictment  from  an  inferior  jurisdicticm  into  the  K.  B»  Rtx 
V.  Turner  and  others^  15  Eatt,  570. 

May  proceed  to  the  trial,]     Nevertheless  they  must  make  a 

return  to  the  certiorari^  otherwise  they  will  be  in  contempt  to  the 

court ;  for  all  writs  must  be  obeyed,  unless  good  cause  bc^  shewn 

to  the  contrary ;  and  the  proper  way  of  shewing  it  is,  to  return  it 

g/fatv.  C.27*  $51. 

18  0. 2.  c.  18.     .    On  a  conviction  or  order.]  By  the  13  Geo.  2*  c.  18*  it  is  enacted, 

How  to  be         that  no  certiorari  shall  be  granted,  to  remove  an^  conviction* 

glinted  on  m     judgment,  order^  or  other  proceeding,  before  any  justice  of  the 

wte  or  convic-  peace,  or  the  general  or  ooarter  sessions,  unless  it  be  applied  for 

^"^  m  six  calendar  months  after  such  proceedings  had  or  made,  and 

unless  it  be  duly  proved  upon  oath  that  tlie  party  suing  forth  the 
same  hath  given  six  days*  notice  thereof  in  writms  to  the  justice 
or  justices,  or  two  of  them,  (if  so  many  there  be^  before  whom 
•uch  proceedings  have  been,  to  the  end  that  such  justices,  or  the 
parties  therein  concemed,r  may  shew  cause,  if  they  so  think  fiti 
ig«nst  issuing  the  certiorari* 
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Six  calendar  months.']  R.  ▼.  Boughey^  4  7*.  A.  28 1  •  These  mint 
be  computed  from  the  date  of  the  conviction. 

Hath  given  six  dates'  notice  thereof^  Sec,'}  In  the  case  of  R»  ▼.  Six  days'  notice 
Justices  of  Glamor^nshire^  5  T,  A.  279.  it  was  determined  that  to  the  justices, 
before  any  application  for  a  certiorari  to  xemove  proceedings  be- 
fore justices  or  the  peace,  six  days'  notice  thereof  in  writing  roust 
be  given  to  the  magistrates  previous  to  the  application  for  the 
rule  to  shew  cause  why  such  certiorari  should  not  be  granted. 

But  a  certiorari  to  kemove  an  indictment  from  the  sessions  may  Esetpting  in 
be  sued  out  by  the  prosecutor  without  giving  the  six  days  pre-  cues  of  indict- 
vious  notice  required  by  the  statute*  in  the  case  of  removing  °**'^** 
."  convictions^  judgments,  orders,  and  other  (summary)  proceed- 
ings.'*   R*  V.  Battanu  andothersy  1  Easi.  296. 

A  certiorari  to  remove  an  order  of  sessions  subject  to  a  case  to 
be  stated,  must  be  applied  for  within  six  calendar  months  after 
the  order  made*  and  not  within  six  months  after  settling  the  oase. 
In  strictness,  cases  ought  to  be  settled  sedente  curid.  R,  v.  Jus^ 
ikes  of  Sussex,  IM.SfS.  6S1.  7S4. 

But  by  5  Geo,  2.  c.  19.  after  reciting  that  in  many  cases  where  5  G.  2.  c.  I9b 
justices  are  empowered  to  give  or  make  judgments  or  orders, 
great  expenses  have  been  occasioned  by  reason  that  on  appeals 
to  the  sessions,  tliey  have  been  set  aside  upon  objections  to  the 
fdnns  of  the  proceedings,  without  examining  the  merits  of  the 
case,  it  is  enacted,  that  upon  all  such  appeals  the  sessions  may 
rectify  tlie  defects  of  form  in  such  original  judgments  or 
orders. 

And  tlien  by  $  2.  it  is  recited,  that  whereas  divers  writs  of  cer^ 
iiorari  had  been  procured  to  remove  such  judgments  or  orders,  in 
hopes  to  discourage  and  weary  out  the  parties  to  such  orders,  &c. 
And  then  it  is  enacted  that  no  certiorari  shall  be  allowed  to  re- 
move any  such  judgment  or  order,  unless  the  party  prosecuting 
the  certiorari,  before  the  allowance  thereof,  enter  into  a  recog- 
nisance, with  sufficient  sureties,  before  a  justice  of  the  county  or 
j>lace,  or  before  the  justices  at  sessions  where  such  judgment  or 
order  shall  have  been  given  or  made,  or  before  a  justice  of  the 
king's  bench,  in  SOl.  with  condition  to  prosecute  the  same,  at  his 
own  costs  and  charges  with  effect,  without  wilful  delay,  and  t« 
pay  the  party  in  whose  favour  the  judgihent  or  order  was  made, 
within  a  month  after  the  same  shall  be  confirmed,  his  full  costs  to 
be  taxed  according  to  the  course  of  the  court  where  such  con- 
firmation shidi  be.  And  if  he  shall  not  enter  into  such  recogni- 
sance, or  shall  not  perform  the  conditions,  the  justices  may  pro- 
ceed and  make  such  further  order  for  the  benefit  of  the  party  for 
whom  the  judgment  shall  be  given,  in  such  manner  as  if  no  certio- 
rari had  been  granted. 

$  S.  The  said  recognisance  to  be  certified  into  the  King's  Bench,  Recognissbcstv 
and  there  filed,  wiw  the  certiorari  and ,  order  -or  judgment  re-  he  certified, 
moved  thereby. 

And  if  the  order  or  judgment  shall  be  eottfirmed  by  the  court,  Costs, 
the  person  entitled  to  the  costs,  for  the  recovery  thereof,  within 
ten  days  after  demand  made,  upon  oath  of  such  demand  and  re- 
fusal of  payment,  shall  have  an  attachment  sranted  for  the  con-  Attatihsneat 
tempt ;  and  the  recognisance  not  to  be  discharged  till  the  costs 
*ce  paid  and  the  order  complied  with. 

It  should  seem  from  the  wording  of  the  first  sectien^^f  this  aol| 
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and  the  words  '  such  judgment  or  order/  in  ^  2.  of  ite  osne, 
that  this  only  applies  to  cases  where  an  appeal  is  given.  Vvk 
note  to  Rem  v.  Dican,  8  7*.  iL  318. 

Enter  into  a  recognisancef  AcJ]  The  statotes  rMoiriiig  the 
party  removing  a  conviction  by  a  magistrate  ioto.K«B.  to  enter 
into  a  recognisance  with  two  sureties  in  SOi.  conditioned  to  pro- 
aecute  the  writ  with  eflbct,  dro.  is  not  complied  with  by  the  partjr 
and  his  sureties  entering  into  a  recognisance  in  2SL  eadi»  but  it 
must  be  in  the  entire  sum  of  SOL    Rex  ▼•  Dunm^  8  T.  R.  217. 

Rex  V.  Boit^efft  4  T.R* 281.  The  two  sureties  must  be  is 
addition  to  the  pu^  *uiBg  out  the  eerHorari. 

Rex  V.  Dunn^  %T.R*  219.  If  a  certiorari  be  regulariy  iaraed, 
the  court  will  not  proceed  upon  it  till  it  has  been  regularly  re- 
turned*  And  the  par^  suing  out  the  writ  has  no  ri^t  to  call 
upon  the  magistrate  to  allow  and  return  it,  until  he  has  entered 
into  a  proper  recognisaiice  as  the  statute  requires. 

Rex  V.  Sparrmo  and  another^  2T.R.  196.  (n.)  Where  one 
has  been  committed,  and  appealed  to  the  sessions,  a  cerUonri 
cannot  issue  pending  the  appeal ;  but  only  when  tfiat  has  been 
determined.  The  case  was  cv  a  commitment  for  vagrancy,  sad 
an  appeal  against  the  same. 

IIL  The  J^ffict  of  U. 

lUmovctallbe-  The  effect  of  the  writ  is  to  remove  all  proceedings  of  the 
twccn  utu  and  nature  described  therein,  which  have  taken  place  between  the 
'Btoni.  teste  and  return,  although  the  proceedings  originated  after  the 

tette*    The  magistrates  below  are  bound  to  obey  the  writ  after 

production  of  it,  and  notice  to  them  in  fact  of  such  produclios 
SubMqacDt pro-  ^^^  sitting  in  dieir  judicial  capacity;  and  after  that,  allfurdier 
cceding*  void.     pToceedii^  before  them  on  the  matter  aie  erroneous.    Res  ^ 

BaHame^  lBaei.9M. 
£n»pt  wbm         But  it  hath  been  adjudged  that  if  a  certiorari  for  the  remofil 
tbejufy  iiiwora.  of  an  indictment  before  justices  of  the  peace  be  not  delivered  b^ 

fore  the  jury  be  sworn  for  the  trial  of  it)  the  justices  naayprooesd. 

Andaftarjodg-  And  the  jostioss  may  set  a  ftw  to  complete  Aeir  judgmcat, 
meat.  aA«r  a  eertiorari  delivered.    2IaL  Ram*  1515^ 

RcmovwtlMr^  A  ceifierori  removes  the  record  itself  out  of  the  inferior  court; 
cofd  iinlf.         and  therefore^  if  it  remove  the  reeord  against  a  principal,  the 

accessary  cannot  there  be  tried.    2  Ham.  c.29.J  S4f. 
InwfaatcaMtlM      If  the  defendant  be  convicted  of  a  capital  oimnce^  thepcnos 
pcfMoof  tbcde-  of  the  defendant  most  be  removed  by  kaoeoi  eorpust  in  order  to 
ftndantdMUbe  ^  present  in  court,  if  he  will  move  m  arrest  of  judgment.    Aad 
^•"^^'f^^  herein  the  case  of  a  eonvietlon  differs  from  duit  of  a  special  ver> 

diet;  where  the  presumption  of  innocence  may  be  sopposed  to 

continue,  and  therefore  tne  personal  presence  or  die  defendant  in 

that  case  is  not  neeessaxy  at  the  a^ument  of  if.    Rax  ▼.  i^freggf 

2  Burr.  980. 

Hoirftriifii.        It  hatfa  been  boMen  that  a  certiorari  for  the  remOMral  of  are- 

BdwdMtiMob-  eegniaanee  for  the  aood  behnriour,  or  an  appearance  at  sessises, 

ByiaDii  of  a  le-  iHu  sttpeffede  the  Obligation  of  it  8  but  thia  would  be  faighlyin* 

rnaaina^        oonvetteM,  and  the  contrarr  eeeam  to  be  supported  by  the  better 

Midmriqr*    %  Ham.  e.W.  §  65. 
Caaewlicra  It  it     If  g  svpertedeos  come  out  of  a  si^Mvior  eovt  to  die  jostiesi* 
iRfwdod  ognait  jligj^  ouglit  10  swiMMM)  although  the  iopormdmi  be  awaided 
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agamsi  law;  for  diey  are  not  to  <litpiite  ihe  Gomnand  of  a  iiipe« 
rior  court,  which  is  a  warrant  to  them.     Cromp.  1S9. 

In  the  case  of  Rex  v.  Reason^  6  T.  R.  376.    It  was  determined  Tbe  court  am- 
that  if  justicea  acauit  a  defendant  agaiMt  wlioni  an  infbnnatien  ia  not  jud^ofevi- 
laid  before  them  for  a  penalty,  this  court  caanot  rererte  the  judg^  ^**>^  8^^^*°  "^ 
ment,  though  the  justices  state  (on  the  return  of  a  ceiiierari)  ^«M"tsMow. 
evidence,  which  primA  Jacie  is  sufficient  Jto  convict,  and  no  con« 
tradictory  or  ezplanatocy  evidence.    And  the  court  said,   that 
the  evidence  given  was  entireiv  and  exclusively  for  the  consider- 
ation of  the  justices  below,  who  were  placed  ia  the  situation  of  a 
jury ;  and  as  they  had  acquitted  the  defendant,  this  court  could 
not  substitute  themselves  m  the  place  of  the  justices  acting  as 
jurymen,  and  convict  him;   that  they  could  not  judge  of  the 
credit  due  to  the  witnesses  whom  they  did  not  hear  examined ; 
that  they  could  only  look  to  the  form  of  the  conviction,  and  see 
that  the  party,  if  convicted,  had  been  convicted  by  legal  evidence ; 
and  they  must  consider  on  this  return  that  the  magistrates  had 
determined  on  the  facts,  and  not  on  the  law  of  the  case  as  distiu'*     • 
guided  from  the  facts. 

Touching  the  distinction  between  a  conviction  removed  by  cer* 
iiorari  and  one  brought  before  a  court  upon  an  appeal :  on  an 
appeal  the  whole  case  is  gone  into,  and  evidence  is  to  oe  given  to 
support  the  conviction ;  but  when  the  conviction  is  removed  by 
certiorari,  the  facts  cannot  be  made  the  subject  of  enquiry.  Rex 
r.  Jukeif  8  T.  R.  542. 

IV.  The  Betum  of  it. 

Every  return  of  a  certiorari  ought  to  be  under  seal.    51  Ha»4  Betum  of  tha 
C.27.  9  70.  cenioffwL 

And  although  the  cusios  rotutomm  keep  the  records,  yet  must 
the  justices,  to  whom  it  is  directed,  return  the  certiorari  g  and 
therefore,  if  it  be  directed  to  the  justices  of  the  peace,  and  the 
clerk  of  the  peace,  only,  cetarn  it,  nothing  is  thereby  removed* 
Id.  i  71. 

The  certiorari  may  be  sometimes  to  remove  and  send  up  the 
record  itself,  and  sometimes  only  the  tenor  of  the  record  (as  the 
words  therein  be),  and  it  must  be  obeyed  accordingly.  Dalt. 
c.  195.    2  Ham.  c.  27.  §  76. 

A  return  was  on  paper  (and  not  upon  parchment) :  and  for 
that  reason  was  held  by  the  court  not  good.    1  Barnard.  113. 

Upon  a  certiorari  to  remove  an  indictment  of  a  riot,  or  forcible 
entry,  or  the  like,  the  return  must  have  these  words,  as  ako  to 
hear  and  determine  dnmre  JelonieSf  &c.,  according  to  the  eon- 
Huasaon ;  for  if  the  vetum  mention  only  that  they  are  jusCiees  of 
the  peaoe^  without  such  words  the  ivtum  is  insufficient.  Dak. 
clM. 

If  the  person,  towhom  a  eeyfisnin  is  directed,  domakeafabe 
vetnm,  yet  the  court  will  not  stay  filing  it  on  affidavit  of  its  being 
fidse,  exoept  in  public  cases,  as  in  osocs  of  oommissioneps  <x 
•ewen,  or  for  not  napairing  highways*  or  for  some  such  i^edal 
causes ;  because  the  reoMdy  for  a  fiilse  return  is  eMier  an  action 
on  the  case  at  the  sdt  of  the  party  grieiped,  or  an  infennation  at 
tlMsutt  of  the  king.    Duli*  e.l9S. 

If  the  pevoft  to  witoa  tbe  certiorwri  is  direoted,  do  not  nake 
a  retwa,  then  an  aUoh  Cbal  Vh  *  leeond  wvit,  then  %flume^ 
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that  is,  a  third  writ,  or  causam  nobis  significes^  diall  be  awarded, 
and  then  an  attachment.     Crompn  116. 

Besides  these  general  rules,  in  common  to  all  certiorarisy  there 
aire  many  times  special  directions  about  granting  and  allowing  or 
not  allowing  them  in  particular  cases,  which  are  treated  of  imder 
their  respective  titles ;  such  as  highways,  game,  tithes,  swearing, 
and  many  others. 

The  return  of  a  certiorari  may  be  thus : 

Tirst,  on  the  back  of  the  writ  indorsed  these  or  the  like  words : 

The  execution  of  this  U)rii  appears  in  a  schedule  to  the  same 
torit -annexed. 

And  that  schedule  may  be  thus,  on  a  piece  of  parchment  by 
itself,  and  filed  to  the  writ : 

Westmorland.  T  Sir  Philip  Musgrave,  baronet ,  one  of  the  keepers 

of  the  peace  and  justices  of  our  lord  the  king, 
assigned  to  keep  the  peace  ivithin  the  said  county^  and  also  to  hear 
ana  determine  divers  Jehniesy  trespasses^  and  other  misdemeanors 
in  the  same  county  committed^  by  virtue  of  this  uirit  to  me  delivered, 
do  [under  my  seal  certify  unto  his  majesty  in  his  court  of  king's 
bench,  the  indictment  qftvhich  mention  ts  made  in  the  same  vorit 
together  toith  all  matters  touching  the  same  indictment.  In  witness 
whereof  I  the  said  Sir  P.  M.  have  to  these  presents  •  set  my  seal* 

Given  at  '  in  the  said  county,  the day  of' 

in  the '• year  of  the  reign  of  — — ^. 

Then  take  the  record  of  the  indictment,  and  close  it  within  the 
schedule,  and  seal  and  send  them  up  both  together  with  ih9 
certiorari* 

CBallengr  to  figj^t*    See  aStap. 
Cgallmge  of  futorst.    Sec  furore. 
CSamprrtp.    See  si^mitmmtz. 
C&an(e<tmtriep*    See  !^omt(ttir«  ^ 
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52  G.  3.  c.  i62.    "RY  Stat.  52  Geo.  3.  c«  102.  for  registering  and  securing  of  chari- 
table donations,  after  reciting  that  i^ereas  charitable  dons- 
tions  have  been  given  for  the  benefit  of  poor  and  other  persons  in 
England  and  Wales  to  a  very  considerable  amount,  and  man^  of 
the  aforesaid  donations  appear  to  have  been  lost,  and  others,  nom 
the  neglect  of  payment  and  th^nattention  of  those  persons  who 
ought  to  supermtend  them,  are  in  danger  of  being  tost,  or  ren* 
A  memorial  of    dered  very  difficult  to  be  preserved ;  it  is  enacted,  that  a  memo- 
deeds,  &c.  re-     vial  or  statement  of  the  reid  and  personal  estate,  and  of  the  gross 
cpecdng  chari-    annual  income,  investment,  and  the  general  and  particular  objects 

table donetiont        - '  -  -'-     -         -  »  ..     _r—  ^      ^ 
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secuml*  together  with  the  names  of  the  respective  fbimdert  of  59  0. 5.  c  los. 

or  benefactors  thereto,  where  known,  ancl  also  of  the  peracm  or 

persons  in  whose  custody,  or  controul  the  deeds,  wills,  and  other  , 

mstraments  whereby  such  charities  or  charitable  donations  shall 

have  been  founded,  &c.  &c.  may  be,  and  also  of  the  names  of 

(he  then  trustees,  feoffees  or   possessors  of  such  estates,  shall 

from  and  after  six  calendar  months  afler  the  passing  of  this  act, 

be  registered  by  such  trustees,  feoffees  or  possessors^  thereof,  or 

tome  or  one   of  such  persons,    in  the  form  contained  in  the 

schedule  to  this  act  annexed,  in  the  office  of  the  clerk  of  the 

peace  of  the  county,  or  city  or  town,  being  a  county  of  Itself, 

within  which -such  poor  or  other  persons  shall  be ;  and  such  me* 

Biorial  or  statement  shall  be  signed  by  such  person  or  persons 

causing  the 'same  to  be  registered  in  the  said  onice  of  such  clerk 

of  the  peace,  who  shall  forthwith  transmit  a  duplicate  or  copy 

of  the  same  unto  the  enrolment  office  of  the   high  court  of 

chancery. 

§2.  And  wherever  any  such  charity  or  charitable  donations  The  like  of  dw* 
shall  be  founded,  established,  made  or  benefited,  increased  or  JJlJi^'™'^^! 
secured  by  any  deed,  will,  or  other  instrument  hereafter  to  be  aftdJ^^nj^ 
made  or  executed  by  any  person  or  persons,  a  like  memorial  or 
statement,   according  to  the  directions  hereinbefore  contained, 
shall  be  registered  and  transmitted  as  aforesaid,  by  such  persona 
as  are  herembefore  mentioned,  within  twelve  months  after  the  de- 
cease of  such  person  or  persons  by  whom  any  such  will,  deed  or 
deeds,  or  other  instrument  shall  have  been  made  or  executed* 

§  3.  And  for  the  purpose  of  such  registries  of  such  memorials  cierkiof  th* 
or  statements,  the  clerk  of  the  peace  of  every  county,  Arc.  drc*  peace  to  proridt 
within  England  and  Wales,  shall  provide  proper  books  of  parch-  proper  booki 
ment  or  vellum,  wherein  such  registers  shall  be  entered ;  and  ]J?^^^0^ 
eveiT  such  original  memorial  or  statement  and  ever]^  such  book  ^^ 
shall  be  carefully  kept  for  public  use  and  inspection  in  the  office 
to  which  it  shall  belong,  together  with  a  correct  index,  to  be 
made  from  time  to  time  by  such  clerk  of  the  peace,  of  such 
charities  and  charitable  donations,    distinguishing  each  by  the 
name  of  the  original,  or  first  donor  or  founder  thereof>  where 
known,  or  the  appellation  or  title  most  generally  osed  fbr  such 
charity  or  charitable  donations. 

$4*  And  in  case  the  persons  to  be  benefited  by  any  such  Notice  lo  be 
charity  or  charitable  donations,  shall  not  be  wholly  within  any  g«^en  in  the 
one  county,  in  such  case  such  clerk  of  the  peace  of  the  county  ff*"*^  Cfmeue 
where  any  such  charity  or  charitable  donation  shall  be  registered;  ben(Sted\hidl 
shall  fortnwith  notify  in   The  London  Gazette  the  name  or  title  not  be  wholly 
thereof  used  in  the  index  aforesaid,  and  the  names  of  the  several  within  one 
places  wherein  the  objects  of  such  charity  or  charitable  donationa  oonnty. 
shall  be,  and  the  particular  or  general  objects  thereof,  and  also 
the  name  of  the  county  wherein  such  memorial  or  statement  shall 
have  been  registered. 

§  5.  And  if  an^  such  charity  or  charitable  donation  shall  not  If  donations 
be  duly  memorialised,  stated  and  registered,  it  shall  be  lawful  for  ^jJilS'**"*" 
any  two  persons  or  more,  interested  in  such  charity  or  charitable  §^^*  be^* 
donation,  to  present  a  petition  to  the  lord  chancellor,  lord  keeper,  ge«5to  the**" 
or  lords  commissioners  for  the  custody  of  the  great  seal,  or  master  i<Md  chanoeUor, 
of  the  rolls  for  the  time  being,  or  the  ^ourt  of  exchequer,  com-  &&  complainhig 
plaining  thereof ;'  and  they  are  hereby  required  to  hear- such  peti*  thereof. 
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S%  6. 9.  «.  toe.  tfa>Q  ia  a  suQimary  way,  and  upon  affidavit^  or  Buch  other  evidence 

as  shall  be  produced  upon  such  hearkigy  to  detenxuDe  the  lasie^ 

and  to  make  such  order  therein,  and  with  respect  to  the  costs  of 

such  application  and  proceedings,  as  to  him  or  them  shall  seem 

fit,  and  which  order  shall  be  final  and  conclusiTe. 

No  proceedings       |  ^*  Provided,  that  no  proceedings  under  the  provisions  hereiin 

to  decide  any      before  mentioned,  shall  extend  to  decide  any  right  or  title  as  to 

right  or  titles      (he  property  that  shall  be  so  registered,  or  as  to  the  persons  who 

shall  be  entitled,  or  claim  to  be  entitled,  to  the  benefit  thereof,  or 
any  interest  therein. 
Clerk  of  the  ^  §  7*  And  every  clerk  of  the  peace  of  the  several  counties  and 
peMetomdce  ridltngs  in  England  and  fVales^  shall,  as  often  as  required,  make 
'^*"^^-  *^  searches  concerning  all  memorials  and  statements  directed  by  thii 
^^^^^^  aet  to  be  entered  in  his  or  their  office  as  aforesaid,  and  shall  also 
^^^^  give  copies  of  the  same,  if  required  by  any  person  whatsoever,  who 

shall  pa^  him  the  sum  or  sums  hereinafter  directed  to  be  allowed 

to  him  for  such  copies. 

Aflowuce  to  i^*  ^^^  every  such  cleric  of  the  peace  shall  be  allowed  for  the 

deik  or  Ae        registering  every  such  memorial  or  sutement,  the  sum  of  if.  in  case 

pesecb  the  same  do  not  exceed  four  hundred  words,  but  if  such  memorial 

or  statement  shall  exceed  four  hundred  words,  then  after  the  rate 
and  proportion  of  1<.  an  hundred  for  all  the  words  contained  in 
WMh  entry,  and  the  like  fees  for  the  like  number  of  words  con- 
tained in  every  copy  of  any  entry  given  out  of  the  said  remster, 
and  to  the  per-    and  for  every  notification  m  the  London  GaxeUCf  the  costs  ofsuch 
son  imerdn^      notification,  and  the  further  sum  of  lOf.  for  drawing  and  ins^ting 
iMtita^on  m     fj^  same,  and  transmitting  the  duplicate  or  copy  hereinbefore 
'  mentioiied  unto  the  enrolment  office  of  the  high  court  of  chancery. 

FuHhcrtine  f  9>  And  where  any  difficulty  shall  occur  in  preparing  sudt 

to^beaMowcd  to  memorial  or  statement,  it  shall  be  lawful  for  the  court  of  quarter 
l^'^Z^^^  Sfessions  for  the  county,  &c.  &c.  wherein  audi  memorial  or  statement 
ficttlU^M^  ^  mtended  to  be  registered,  to  allow,  on  application,  and  on  ex- 
in  preparing  the  M>B8tion  of  the  circumstances,  such  further  time,  not  exceeding 
same.  SIX  calendar   months,  for  the  purpose  of  duly  registering  such 

memorial  or  statement. 
Coits  attwi4'»g       i  ^^'  And  it  shall  be  lawful  for  the  court  of  quarter  sessions  of 
the  preparing      the  county,  &€.  Stc*  wherein  such  statement  or  memorial  shall  have 
mcmoriabtobe  been  registered,  to  allow  such  reasonable  costs  and   char^ 
allowed.  attending  the  prenarii^  and  registering,  &c.  &c.  such  memonal 

or  statement,  with  reterence  to  the  income  of  the  charity  or 
diarkable  donation,  to  such  person  or  persons  causing  the  same 


to  be  registered,  as  such  court  shall  think  fit ;  and  it  shaU  and  mar 
be  lawfm  for  such  person  or  pereons  who  shall  have  caused  sucn 
mensorial  or  statement  to  be  registered,  to  deduct  out  of  the 
income,  funds,  &c.  of  auch  charity  or  charitable  donation  so  me- 
morialised and  registered,  the  sum  so  allowed,  provided  that  the 
said  court  oi  quarter  sessions  shall  not  allow  any  sum  unless  it 
shall  be  stated  upon  the  declaration  of  the  person  applying,  thst 
such  memorial  or  statement  doth  contain,  to  the  best  of  hislknow- 
ledffe,  a  true  and  full  account  of  the  real  and  personal  estate,  Ac 
and  the  particular  or  general  objects  of  the  cmarity  or  charitable 
donation  registered,  together  with  the  names  of  the  respecdve 
doEMNTs  or  beaefiustors,  and  also  of  the  person  or  personsin  whose 
oMStody  the  deed%  mils,  &c»  shall  be,  and  also  we  names  of  the 
tnastees,  feoffm,  pr  possessors  ofsuch  estate :  provided,  that  none 
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of  the  provisidDs.  hereinbefore  contained  shall  extend  to  any  52G.5.  e.102. 
charity  or  charitable  donation  not  secured  upon  lands,  &c.  or  to  be  ^^  ^  ntflnd 
-permanently  invested  in  government  or  any  public  stocks  or  funds,  *^"^^^^°'* 
nor  to  any  charitable  donation  which  by  the  direction  of  the  "ponUnds;  nor 
donor,  or  by  the  rules  thereof,  may  be  wholly  or  in  part  expended  to  charitable 
in  the  charitable  purposes  for  which  the  same  may  have  been  iiutitutioiuu 
given,  at  the  discretion  of  the  governors,  directors,  managers,  or 
trustees. 

^11.  Nothing  in  this  act  shall  be  construed  to  extend  to  any  Act  not  toaa- 
hospital,  school,  or  other  charitable  instituticKi  which  shall  have  tend  to  any 
been  founded,  improved,  or  regulated  by  or  under  the  authority  of  ^^  ^^^]^ 
the  king's  most  excellent  majesty,  or  any  of  his  royal  predecessorsi  ^^^'n  i^tu- 
or  of  any  special  act  of  parliament  thereunto  particularly  relating ;  Uona  t 
nor  to  any  charitable  donation  under  the  superintendence  of  any 
such  hospital,  school,  or  institution,  nor  to  the  governors  of  the 
corporation  of  the  charity  for  the  relief  of  poor  widows  and  children 
of  clergymen,  nor  to  any  friendly  society,  the  rules  whereof  shall 
have  been  confirmed  according  to  the  provisions  of  the  act  or  acts 
for  the  encouragement  and  relief  of  friendly  societies;  nor  to 
either  of  the  universities   of  Oxford  or  Cambridge,  or  to  any 
charitable  bequest,  devise,  gifb,  or  foundation  under  the  controul 
or  management  of  the  said  universities,  or  any  college  or  hsil 
therein  respectively;  nor  to  the  RadcUffe  infirmary  within  the 
university  of  Oxford;  nor  to  the  colleges  of  IVestminst&rf  Eton,  or 
Winchester;  nor  to  any  cathedral  or  collegiate  church  within 
England  and  Wale^  ;  nor  to  the  Charter-house ;  nor  to  the  corpo- 
ration of  the  Trinity-house  of  Depfford  Sirond;  nor  to  any  funda 
applicable  to  charitable  purposes  for  the  benefit  of  any  persons  of 
the  Jewish  nation.  ^^^  ^  charita^ 

§  12.  Nor  to  any  charitable  foundation  or  donation  which  shall  ble  institutions 
have  been  or  shall  be  given  to  and  for  the  benefit  of  Q^akers.  of  Quaken. 

§IS.  Nor  to  any  charity  or  charitable  donation  or  foundation,  Nortocharita- 
the  accounts  of  the  income  and  expenditure  whereof  shall  have  ble  foundation^ 
been  directed  to  be  annually  passed  in  the  high  court  of  chancery,  the  accounts  of 
nor  to  any  charity  or  charitable  donation  or  foundation,  the  annual  ]J[^^  "*|^^" 
gross   income  whereof  shall  not  exceed  40*.  and  of  which  the  p,g,ediJ^  n,, 
trustee  or  trustees,  feoffee  or  feoffees,  possessor  or  possessors,  some  cmurt  of  cban- 
or  one  of  them,  shall  within  six  months  afler  the  passing  of  this  act  eery,  &c. 
deposit  in  the  hands  of  the  minister  of  the  parish  wherein  any  of 
the  objects  of  such  charity,  charitable  donation,  or  foundation  shall 
be,  a  written  memorial  or  statement  in  like  form  as  in  the  schedule 
hereunto  annexed  is  contained,  and  which  by  such  minister  shall 
be  forthwith  deposited  in  the  parish  chest. 

§  14.  And  where  any  body  corporate,  guild  or  fraternity,  shall  Divers  charitiea 
be  entrusted  with  the  possession  or  distribution  of  divers  charities  may  be  stated  in 
or  charitable  donations  or  foundations,  or  of  the  rents  and  profits  ^®  memoriaL 
thereof,  that  in  such  cases  all  such  charities,  charitable  donations 
and  foundations,  may  be  registered  and  stated  in  one  and  the 
same  memorial. 

$  15.  Saving  always  to  the  king's  most  excellent  majesty,  and  Saving  clause. 
to  all  other  persons,  such  power  of  superintending  and  regulating 
charities,  and  charitable   establishments,    and  the  property  and 
funds  thereof. 
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Schedule  to  which  this  Act  referst 

52  G.  &  fl.  10%    j4  memorial  or  statement  in  purtfiance  of  an  ad  for  tht 

registering  and  securing  of  charitable  donations  ;  txikeriA^  iX  u 
declared  by  the  undersigned  [state  tlie  name  or.  names  w  the 
persons  who  sign  the  memorial  or  statement]  that  the  real  or 
personal  estate  [state  this  as  the  case  may  be]  of  the  [state  the 
title,  or  appellation  of  the  charity  or  charitable  donation]  consitU 
df  [state  this  as  the  case  may  be ;  and  if  real  estate,  wheU^r  it  be 
in  lands,  tenements,  or  hereditaments,  and  of  what  tenure,  and 
where  the  same  are  situate,  or  whether  of  any  charge  or  incum- 
brance on  any  lands,  tenements,  or  hereditaments,  and  where 
situate ;  and  it  personal  estate,  describe  the  nature  of  it,  and  how 
secured]  and  the  gross  annual  income  arising  therefrom  amounts  to 
[state  the  sum]  and  the  objects  of  tohich  charity  or  charitable  found- 
ation are  [state  the  general  or  particular  objects  of  the  charity] 
and  tvhich  charity  or  charitable  foundation  tvas^  according  to  the 
best  of  my  [or,  our^  as  the  case  may  be]  knowledge  and  bdie/i 
founded  by  [state  by  whom ;  and  if  benefited,  increased,  or  secur- 
ed by  any  other  person,  state  the  same  and  by  whom]  and  the 
deeds,  mlH,  and  other  instruments  [state  this  as  the  case  maybe; 
and  if  no  deeds,  wills,  or  other  instruments  exist,  state  the  same] 
arcy  to  the  best  of  my  [or,  oury  as  the  case  may  be]  knotoledge  and 
belief  in  the  custody,  possession,  or  controul  [state  this  as  the  case 
may  be]  of  [state  the  name  of  the  body  corporate  or  natural 
person]  and  the  trustees,  feoffees,  or  possessors  [state  this  as  the 
case  may  be]  of  the  said  real  and  personal  estate  [state  thisu 
the  case  may  be]  are,  to  the  best  of  my  [or,  our^  as  the  case  maj 
be]  kn(ywledge  and  belief  [state  the  name  of  the  body  coroorate 
or  natural  person,  as  the  case  may  be.] 

(Signed)  A.  B. 

CD. 

E.F. 

Trustee  or  trustees,  feoffees,  possessor  or  possessors 
of  the  real  or  personal  estate  [as  the  case  may 
he"]  of  the  charity  or  charitable  donation  hereht/ 
memorialised  and  registered. 


Cl)aritable  %x\x^ts,  $c. 

[52G.3.C.101.] 

1^  Y  Stat.  52  Geo.  3.  c.  101 .  to  provide  a  summary  remedy  in  cases 
of  abuses  of  trusts  created  for  chairitable  purposes,  recidng 

that  whereas  it  is  expedient  to  provide  a  more  summary  remedy  in 
In  eases  of  cases  of  breaches  of  trusts  created  for  charitable  purposes,  as  well 
breach  of  trusti  as  for  the  just  and  upright  administration  of  the  same :  it  is  enacted, 
pedtion  to  be  ^1.  That,  "  in  every  case  of  a  breach  of  any  trust  or  supposed 

presented  to  the  breach  of  any  trust  created  for  charitable  purposes,  or  whenever 
Ifcl^^Ailr*  ^^  direction  or  order  of  a  court  of  equity  shall  be  deemed  neces- 
betr  the  some  in  ^^J  ^^^  ^^^  administration  of  any  trust  fof  charitable  purposes,  it  sha)! 
astimnuury  way,  be  lawful  for  any  two  or  more  persons  to  present  a  petition  to  the 
mnd  make  order  lord  chancellor^  lord  kt eper,  or  lords  commissioners  for  the  cu&tbdj 

therein.  ^ 


of  the  great  teal,  or  master  of  the  rolls  for  the  time  beings  or  to  the  59  G.  3.  c  101. 

court  of  exchequer,  stating  such"  complaint  and  praying  such  relief  as 

the  nature  of  the  case  may  require ;  and  it  shall  be  lawful  for  the  lord 

chancellor^  lord  keeper,  and  commissioners  for  the  custody  of  the 

great  seal,  and  for  the  master  of  the  rolls  and  the  court  of  ex- 

chequer,  and  they  are  hereby  required  to  hear  such  petition  in  a 

summary  way,  and  upon  ^davits  or  such  other  evidence  as  shall 

be  produced  upon  such  hearing  to  determine  the  same,  and  to 

make  such  order  therein,  and  with  respect  to  the  costs  of  such 

applications  as  to  him  or  them  shall  seem  just ;  and  such  order  shall  Appeal  to  tbo 

be  final  and  conclusive  unless  the  party  or  parties  who  shall  think  house  of  lorcU. 

himself  or  themselves  aggrieved  thereby,  shall,  within  two  years 

from  the  time  when  such  order  shall  have  been  passed  and  entered 

by  the  proper  o£Scer,  have  preferred  an  appeal  from  such  decision 

to  the  house  of  lords,  to  whom  an  appeal  shall  lie  from  such  ord^r. 

§  2.  Provided,  that  every  petition  shall  be  signed  by  the  persons  Petitions  to  be 
preferring  the  same,  in  the  presence  of  and  shall  be  attested  by  signed  and  cer- 
the  solicitor  or  attorney  concerned  for  such  petitioners,  and  every  ^^^*  *^' 
such  petition  shall  be  submitted  to  and  be  allowed  by  his  majesty's 
attorney  or  solicitor  general,  and  such  allowance  shall  be  certified 
by  him  before  any  such  petition  shall  be  presented. 

§  3.  And  neither  the  petitions,  nor  any  proceedings  upon  the  Proceedings 
same  or  relative  thereto,  nor  the  copies  of  any  such  petitions  or  not  liable  to  tnjr 
proceedings,  shall  be  liable  to  any  stamp  duty.  ***'"**  ^^^' 


C!)eat» 


Cyp   cheats  punishable   by  public  prosecution,  there   are  two 
kindsy 

§     I.  Bt/  the  Common  Ixvw^ 
II.  Bt/  Statute, 

[33  H.  8.  c.  1.  §  3.  4.  — 30  G.  2.  c.  U.  —  52  G.  3. 
C.64.] 

III.  Embezzlement, 

[50  G.  3.  c.  59.  —  52  G.  3.  c.  63.] 

I.  By  the  Common  Lavs. 

Cheats,  which  are  punishable  by  the  common  law,  may  in  Cheats  by  the 
general  be  described  to  be  deceitful  practices,  in  defrauding  or  oomnon  law 
endeavouring  to  defraud  another  of  his  known  right,  by  means  of  described. 
some  artful  device,  contrary  to  the  plain  rules  of  common  honesty; 
as  by  playing  with  false  dice ;  or  by  causing  an  illiterate  person  to 
execute  a  deed  to  his  prejudice,  by  reading  it  over  to  him  in 
words  differentitam  those  in  which  it  was  written ;  or  by  persuad- 
ing a  woman  to  execute  writings  to  another,  as  her  trustee,  upon 
an  intended  marriage,  which  in  truth  contained  no  such  thing,  but 
only  a  warrant  of  attorney  to  confess  a  judgment ;  or  by  suppress- 
ing a  will ;  and  such  like.    1  Haxu.  c.  71.  §\* 

It  seemeth  to  be  the  better  opinion  that  the  deceitful  receiving  Falsemessagt 
of  money  from  one  man  to  the  use  of  another,  upon  a  false  pre-  °o^  indicubla 
fence  of  having  a  message  and  order  to  that  purpose,  is  not  *»*^heat. 
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punisfaaMe  by  a  criminal  prosecution^  because  it  is  accompanied 
with  no  manner  of  artful  contrivance,  but  only  depends  on  a  bare 
naked  lie ;  and  it  is  said  to  be  needless  to  provide  severe  laws  for 
such  mipchiefs,  against  which  common  prudence  and  caution  may 
be  a  sufficient  security.  1  Haxa,  c.71.  $  2. 
Jones's  cAsff,  Therefore  where  Jones  obtained  money  of  another,  by  pretend- 

1  Salk.  579.        iug  to  come  by  the  command  of  a  third  j^erson  to  demand  a  debt 

2  Ld.  R«y™:       or  the  like  in  his  name ;  shewing  no  voucher  or  token  for  his  au- 
lOJ^  ^  thority  ;  it  was  holden  not  indictable,  for  it  was  the  party's  own 

fault  to  trust  him.  —  Et  per  cur.  We  are  not  to  indict  one  man  for 
making  a  fool  of  another :  let  him  bring  his  action. 
Counterfeit  A  person  for  a  counterfeit  pass  was  adjudged  to  the  pillory,  and 

ytoA.  fined.    DidL  c.  32. 

From  Rex  v.  Wood^  1  Sea.  Ca.  217.  it  appears  that  changing 

com  by  a  miller  and  returning  bad  com  instead  of  it,  is  punishable 

by  indictment ;  for  being  in  the  way  of  trade  it  is  deemed  an 

offence  against  the  public. 

n.T.  Haynes,         But  in  a  more  modem  case,  it  was  held  not  indictable  for  a 

4M.&S.  S14.    miller  receiving  good  barley  to  grind  at  his  mill,  to  deliver  a 

musty  and  unmiolesome  mixture  of  oat  and  barley  meal  different 

from  the  produce  of  the  barley.    In  this  case,  Ld.  EUenhorou^ 

C.  J.  said :  ''  If  the  case  had  been  that  this  miller  was  owner  of  s 

soke  mill,  to  which  the  inhabitants  of  the  vicinage  were  bound  to 

resort  in  order  to  get  their  com  ground,    and  that  the  miller 

observing  the  confidence  of  this  his  situation,  had  made  it  a  colour 

for  practising  a  fraud,  this  might  have  presented  a  different  aspect; 

but  as  it  is,  it  does  seem  no  more  than  tlie  case  of  a  common 

tradesman  who  is  guilty  of  a  fraud  in  a  matter  of  trade  or  dealing." 

Fftlfcly  pre-  A  person,  falsely  pretending  that  he  had  power  to  discharge 

tending  ^>*~    soldiers,  took  money  of  a  soldier  to  discharge  him ;  and  being 

ciMrgcHoidien.    jn^^,^g^  f^^  j^g  same,  the  court  held  the  indictment  to  be  good. 

Serlesf end's  case,  1  Latch.  202. 

As  there  are  frauds  which  may  be  relieved  civilly,  and  not 
punished  criminally,  (with  the  complaints  whereof  the  courts  of 
equity  do  generally  abound) ;  so  there  are  other  frauds,  which  in 
a  special  case  may  not  be  helped  civilly,  and  yet  shall  be  punished 
A  minor  pro-      criminally :  thus  if  a  minor  go  about  Uie  town,  and  pretending  to 
tending  to  be       be  of  age,  defraud  many  persons  by  taking  credit  for  considerable 
*^*  quantities  of  goods,  and  then  insist  on  his  nonage ;  the  persons 

injured  cannot  recover  the  value  of  their  goods,  but  they  may 
indict  and  punish  him  for  a  common  cheat,    iarl.  100. 
CheAtiDg  at  •  And  in  the  case  of  Q.  v.  Orbeli  it  was  holden  to  be  an  indict- 

race.  gble  offence  to  get  a  person  to  lay  money  on  a  race,  and  to  pre- 

vail with  the  party  to  run  booty ;  for  though  the  cheat  was  private 
in  this  particular,  yet  it  was  public  in  its  consequences.  6  Mod,i^» 
So  wnere  two  effected  a  cneat,  by  means  oi  the  one  pretending 
to  be  a  merchant  and  the  other  a  broker,  and  as  such  bartering 
pretended  wine  for  hats,  they  were  convicted.  Hex  v.  MacarAt/ 
Sf  Fordenboroughy  2  Ld.  Raym.  1179.  But  the  ground  of  that 
judgment  was,  that  it  was  a  conspiracy.  2  East's  Jr.  C.  824'* 
Selling  than  Finally,  the  distinction  which,  as  it  seemeth,  will  solve  almost 

HiBMurc.  iji  cases  of  this  kind,  was  taken  in  the  case  of  Rex  v.  Wheatk^^ 

2  Burr.  1125.  1  Blac.  Rep.  273.  The  defendant  was  indicted  and 
convicted  for  selling  beer  short  of  the  due  and  just  measurei  to 
^it,  sixteen  gallons  as  and  for  eighteen.    Upon  a  motion  in  arreit 
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of  judj^ent,  it  was  said  bj  the  eourt.  This  is  only  an  inconyenience 
and  injury  to  a  private  person,  arising  from  that  private  person's 
onrn  negligence  and  carelessness  in  not  measuring  the  liquor, 
upon  receiving  it,  to  see  whether  it  held  the  just  measure  or  not. 
*'  Offences  that  are  indictable  must  be  such  as  affect  the  public,  as 
if  a  roan  use  false  weights  and  measures,  and  sell  by  them  to  all 
or  to  many  of  his  customers,  or  use  them  in  the  general  course  of 
his  dealing ;  so  if  there  be  any  conspiracy  to  cheat ;  for  these  are  A  mere  Impo- 
deceptions  that  common  care  and  prudence  are  not  sufficient  to  f^^^f "  ■^  ^^^ 
guarci  against.    These  are  much  more  than  private  injuries ;  they  *"°'*j'«^**  »•  • 
are  public  offences."    But  in  the  present  case  it  is  a  mere  private 
imposition  or  deception.     No  false  weights  or  measures  are  used ; 
no  conspiracy :  only  an  imposition  upon  the  person  he  was  dealing 
with,  in  delivering  nim  a  less  quantity  instead  of  a  greater ;  which  , 

the  other  carelessly  accepted.  It  is  only  a  non-performance  of 
his  contract ;  for  which  non-performance  the  other  may  bring  his 
action.  So  the  selling  an  unsound  horse  for  a  sound  one  is  not 
indictable.  The  buyer  should  be  more  upon  his  guard.  And  the 
distinction  which  was  laid  down,  as  proper  to  be  attended  to  in  all 
cases  of  this  kind,  is  this ;  that  in  such  impositions  or  deceits  where  The  ^aeral 
common  prudence  may  guard  persons  against  their  suffering  from  rule, 
them,. the  offence  is  not  indictable:  but  where  false  weights  and 
measures  are  used,  or  false  tokens  produced,  or  such  methods 
taken  to  cheat  and  deceive,  as  people  cannot  by  any  ordinary 
care  or  prudence  be  guarded  against,  there  it  is  an  offence  indict- 
able. 

The  distinction,  therefore,  is  this ;  if  a  person  sell  by  false  False  weights, 
weights,  though  only  to  one  person,  it  is  an  indictable  offence ;  but 
if  without  false  weights  he  sell  to  many  persons  a  less  quantity 
than  he  pretends  to  sell,  it  is  not  indictable.-    3  7*.  R*  104. 

Rex  V.  Lara,  6  7\  R.  565^  This  was  an  indictment  at  common  l)niwing  false 
law,  charging  the  defendant  with  deceitfully  intending,  by  divers  <:h^ues. 
crafty  means  and  subtle  devices,  to  obtain  possession  of"^  certain 
lottery  tickets,  the  property  of  A,f  pretendm^  that  he  wanted 
to  purchase  them,  and  delivered  to  A,  a  fictitious  order  for  the 
payment  of  money,  purporting  to  be  a  draft  upon  a  banker  for  the 
amount,  which  he  knew  he  had  no  authority  to  draw,  and  would 
not  be  paid ;  by  which  he  obtained  the  tickets,  and  defrauded  the 
prosecutor  of  the  value.  Judgment  was  arrested,  on  the  ground 
that  the  defendant  was  not  charged  with  having  used  any  false 
token  to  accomplish  the  deceit;  for  the  banker's  check  drawn  by 
the  defendant  tiimself,  entitled  him  to  no  more  credit  than  his 
bare  assertion  that  the  money  would  be  paid. 

But  in  Rexy.  Jackson  at  Uloucester  spring  assizes,  181S>  on  an  R.  v.  Jackson* 
indictment  on  stat.  80  Geo.  2.  c.  S^.  where  it  appeared  that  the  5Campb.37o. 
prisoner  had  obtained  property  by  giving  a  dralt  on  his  banker 
and  pretending  he  had  cash  there  to  pay  it,  Bayley  J.  (before 
whom  theprisoner  was  tried)  said  that  this  pbint  had  been  recently 
before  the  Judges,  and  that  they  were  all  of  opinion  that  it  is  an 
indictable  offimce  fraudulently  to  obtain  goods  by  eiving  in  pay- 
ment a  cheque  upon  a  banker  with  whom  the  party  keeps  no  cash, 
and  which  he  knows  will  not  be  paid. 

8o  in  Rex  YpGibiSf  I  East,  IS5.    Ld.  iSenyon  again  held  that  an  A  &lse  affirm- 
indictment  for  a  dieat  at  common  law  cmuiot  be  maintained  ^^  ^  "^ 
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unless  some  false  token  be  made  use  of:  a  mere  false  afiirmation  is 
not  sufficient. 

All  frauds  affecting  the  crown  and  the  public  at  large  are 
indictable,  though  arising  out  of  a  particular  transaction  or  con- 
tract with  the  party.     2  Easfs  P.  C.  821 . 

Therefore,  an  indictment  lies  for  wilfully,  deceitfully,  and  ma- 
liciously supplying  prisoners  of  war  with  unwholesome  food,  not 
fit  to  be  eaten  by  man.     Treeves  case,  2  East*s  P.C,  821. 

So,  obtaining  the  King*8  bounty  for  enlisting  as  a  soldier  by  an 
apprentice  reclaimable  by  his  master  is  an  indictable  offence  at 
common  law.  In  such  case,  the  indenture  of  apprenticeship  must 
be  proved  by  the  two  subscribing  witnesses,  in  order  to  warrant 
the  conviction.  Rex  v.  Jones,  Coventry  Lent  Ass.  1777.  2  East's 
P.  C.  822. 

Some  of  the  above  offences  are  punishable  not  only  by  fine  and 
imprisonment,  but  further  with  other  infamous  punishment ;  (as  io 
Leesons  case,  who  was  three  times  set  on  the  pillory  (a)  for  cheating 
with  false  dice.  Cro.  Jac.  497*)  Others  are  punishable  by  fine 
and  imprisonment  only,  at  the  discretion  of  the  judges,  which 
is  regulated  by  the  circumstances  of  each  particular  case.  I  Haxv, 
c.  71.  S3. 

II.  Bj/  Statute, 

'  By  the  3S  //.  8.  c.  1.  If  any  person  shall  falsely  and  deceitfully 
obtain  or  get  into  his  hands  or  possession  any  money,  goods,  chat- 
tels, jewels,  or  other  things,  of  any  other  person,  by  colour  and 
means  of  any  Jhlse  token,  or  counterfeit  letter  made  in  another 
man's  name ;  and  shall  be  convicted  thereof,  by  examination  of 
witnesses,  or  confession,  at  the  assizes  or  sessions,  or  by  actioa  in 
any  court  of  record,  he  shall  have  such  punishment  by  imprison- 
ment, pillory  (a),  or  other  corporal  pain,  (except  death,)  as  the 
court  shall  appoint.  Saving  to  the  party  grieved  such  remedy  by 
action  or  otherwise,  for  the  goods  so  obtained,  as  he  might  hate 
had  by  the  common  law. 

'  §  3.  And  two  justices  (1  Q.)  may  call  and  convent  by  process 
or  otherwise  (A)  to  the  assizes  or  sessions  any  person  suspected, 
and  commit  or  bail  him  to  the  next  assizes  or  sessions. 

Get  into  his  hands  or  possession,"]  A  person  endeavouring  by  a 
counterfeit  letter  to  defraud  another  of  goods,  and  being  appre- 
hended on  suspicion  of  such  fraud  before  he  hath  got  the  goods 
into  his  possession,  seems  not  to  be  within  this  statute. 

False  token,2  Note.  —  The  title  of  the  statute  is,  <<  A  bill 
against  them  that  counterfeit  letters  or  private  tokens  to  receive 
money  or  goods  in  other  men's  hands ;"  and  the  preamble  speab 
of  those  who  "  have  devised  and  imagined  privy  tokens." 

On  motion  to  quash  an  indictment,  which  was  that  the  de- 
fendant came  pretending  that  such  a  person  had  sent  him  to  re- 
ceive 20/.  and  received  it,  whereas  such  person  did  not  send  him: 
By  the  court,  it  is  not  indictable,  unless  he  came  with  false  tokens ; 
•for  we  are  not  to  indict  one  man  for  making  a  fool  of  another. 
.  Rex  V.  Munoz,  1  Sess.  Ca.  201.  2  Str.  1127.  It  was  adjudged 
that  an  indictment  averring  the  offence  to  be  by  fake  tokens^ 


(a)  Abolished  by  sUt.  5€  Geo.  3.  c  138.  except  in  cases  of  peijuiy,  or  sub- 
onaition  of  pcijury.     See  title  Plfforf ,  &c.  Vol.  iii. 
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withoot  ahewiag  irbat  those  false  tokens  are,  b  not  sufficient: 
and  that  fraudulently  procuring  a  note  from  a  person,  bj  falsely 
affirminff  that  there  was  one  in  the  nefLt  room  tnat  would  pay  the 
money  due  upon  it,  whereas  in  fact  there  was  no  such  person  in 
the  next  room,  is  not  Sijalse  ioJIeen,  but  a  false  affirmation  onljr. 

Corporal  painJ]  Ld«  Coie  observes  hereupon,  that  for  this  of- 
fence the  offender  cannot  be  fined,  but  corporal  pain  only  in- 
flicted.   3  Ina.  133. 

But  Mr.  Havokitu  observes,  that  there  is  a  precedent  in  Cro* 
Car.  S&^m  Terry  i  case^  by  which  it  appears  that  one  convicted  on 
such  a  prosecution  hath  been  adjudged  not  only  to  stand  on  the 
pillory,  but  to  pay  a  fine  of  500/.  and  to  be  imprisoned  during 
the  lung's  pleasure,  and  to  be  bound  wiUi  good  sureties  for  his 
good  bdiaviour.    1  Ha'w.  c.71.  $  6. 

Commit  or  hail  him.'}  In  this  case  the  justices  shall  do  well 
to  take  examination  of  the  offence,  and  to  certify  the  same  to 
the  sessions  or  gaol  delivery,  and  withal  to  bind  over  the  informers 
and  witnesses  to  give  evidence  therein.    Dalt,  c.  32. 

The  legislature,  however,  thinking  that  the  stat.  of  H.  8.  was  30G.2.  c.  S4. 
too  limited,  the  30  Geo.  %  c.  24-.  was  passed,  which  enacU  "  that  ^/^j^*^** 
all  persons  who  knowfngly  and  deaignedlyy  by  Jalse  pretence  or  i^^^^'^ 
pretencety  shall  obtain  from  any  person  or  persons  money,  goods, 
wares  or  merchandises,  with  intent  to  cheat  or  defraud  any  per- 
son or  persons  of  the  same  ;'*  ^'  shall  be  deemed  offenders  against 
law,  and  the  public  peace ;  and  the  court  before  whom  such  of- 
fender or  offenders  shall  be  tried,"  shall  on  conviction  '^  order 
such  offender  or  offenders  to  be  fined  and  imprisoned,  or  to  be 
put  in  the  pillory  (a),  or  publicly  whipped,  or  to  be  transported, 
88  soon  as  conveniently  may  be,'  for  seven  years. 

And  by  52  Geo.  3.  c.64.  [extending  the  provisions  of  the  30  Geo.2.  SQ  G.  s,  c.  64 


<:.24.]  it  is  enacted,  that  "  all  persons  who  knowingly  and  de-  PunWimg  per- 

signedly,  by  false  pretence  or  pretences,  shall  obtain  from  any  JJ^^JJ**""'"^ 

person  or  persons,  or  from  any  body  politic  or  corporate,  any  tencetmonOT, 


money,  goods,  wares,  or  merchandises,  or  any  bond,  bill  of  ex-  goods,  or  lecu- 
change,  bank  note,  promissory  note,  or  other  security  for  the  rities  for  money 
payment  of  money,  or  any  warrant  or  order  for  the  payment  of  ^  K^'  > 
money,  or  delivery  or  transfer  of  goods  or  other  valuable  thing, 
with  intent  to  cheat  or  defraud  any  person  or  persons,  or  any  and  persons 
body  politic,  or  corporate,  of  the  same ;  or  shall  knowingly  send  wnding  threst- 
or  deliver  anv  letter  or  writing  with  or  without  a  name  or  names  "*'"*^  letters  to 
subscribed  thereto,  or  signed  with  a  fictitious  name  or  names,  ©f  ha^iSTcom* 
letter  or  letters  threatenmg  to  accuse  any  person  (^  any  crime  gnicted  crimes 
punishable  by  law  with  death,  transportation,  pillory,  or  any  other  wiUi  an  intent 
infamous  punishment,  with  a  view  or  intent  to  extort  or  gain  any  to  extort  or  gain 
bond,  bill  of  CKchange,  bank  note,  promissory  note,  or  other  se-  money  or  goods, 
curity  for  the  payment  of  mdney,  or  any  warrant  or  order  for  the 
payment  of  money,  or  delivery  or  transfer  of  goods  or  other 
valuable  thing,  shail  be  deemed  offenders  against  Jaw  and  the 
public  peace,  and  shall  be  liable  to  be  prosecuted  and  punished 
in  like  manner  as  if  they  had  knowingly  and  designedly,  by  false 
pretence  or  pretences,  obtained  money,  goods,  wares,  or  mer- 
chandises, from  any  person  or  persons,  with  intent  tc^.cheat  or  de- 
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fraud  any  person  or  persons  of  the  same,  or  had  sent  or  delivered 
such  letter  or  writing  with  a  view  or  intent  to  extort  moneV) 
goods,  wares,  or  merchandises,  from  the  person  or  persons  so 
threatened." 

False  pretences.^  Rex  v.  Mason,  2  2\  /?.  581.  The  defend- 
ant was  indicted  for  obtaining  money  %  Joke  pretences; 
and  on  his.  trial  at  the  sessions  at  Worcester  he  was  con- 
victed, and  received  sentence  of  transportation  for  seven  years. 
The  defendant  brought  a  writ  of  error,  and  assigned  for  error  that 
it  did  not  appear  by  the  indictment  what  the  particular  and  specific 
false  pretences  were,  by  which  he  obtained  the  money.  BuUer}, 
The  question  is  not  a  new  one :  I  remember  a  case  when  I  was  at 
the  bar,  and  I  argued  it  on  the  analogy  to  the  case  in  Strange  for 
obtaining  a  note  by  false  tokens,  which  entirely  governs  this. 
That  was  a  case  on  the  statute  SS  H.  8.  c.  1.  which  makes  it  an 
offence  to  obtain  money  or  goods  by  false  tokens.  The  statute 
30  Geo*  2.  c.  24.  only  enlarges  the  description  of  the  offence 
in  the  statute  of  H.  8.  Both  statutes  are  made  in  pari  materia ; 
and  whatever  has  been  determined  in  th^  construction  of  one  of 
them  is  a  sound  rule  of  construction  for  the  other.  The  judg- 
ment was  arrested  in  the  case  in  Strange;  because  the  indict- 
ment did  not  specify  the  Jalse  tokens :  then,  by  the  same  reason, 
an  indictment  on  SO  Geo,  %  c.  24.  which  speaks  o^Jidse  pretences^ 
must  state  what  the  false  pretences  are,  otherwise  the  indictment 
IB  bad :  there  is  no  distinction  between  the  two  cases,  the  same 
objection  which  held  in  the  one  must  also  prevail  in  the  other. 
I  am  of  opinion  that  the  objection  is  fatiu.  —  Grose  J.  of  the 
same  opinion  ;  observing,  that  this  is  a  charge  for  a  precise  crime, 
and  therefore  it  must  be  alleged.  —  Judgment  reversed,  and  the 
defendant  discharged. 

An  indictment  for  obtaining  money  by  false  pretences,  chaigel 
that  the  defendant  did  fiedsely  pretend  to  one  Mr.  Blomcy  the  ser- 
vant and  clerk  of  R*  M.  &c.  that  he  had  paid  a  sum  of  money  into 
the  bank  of  England ;  whereas  in  truth  and  in  fact  he  had  not, 
&c.  by  means  of  which  said  false  pretence  defendant  obtained 
106/.  of  the  monies  of  R.  M»  &c.  with  intent  to  defraud  them  of 
the  same.  Mr.  Blome  proved  that  the  defendant  said  to  him  on 
the  occasion  referred  to,  that  the  money  had  been  paid  at  the 
banky  not  that  he  had  paid  it*  —  Lord  EUenborough  C.  J.  held 
this  to  be  a  fatal  variance :  and  observed,  that  **  in  an  indictment 
for  obtaining  money  by  false  pretences,  the  pretences  must  be 
distinctly  set  out  (a\  and  at  the.  trial  they  must  be  proved  as 
laid.  An  assertion  that  money  had  been  paid  into  the  bank,  is 
very  different  from  an  assertion  that  it  had  been  paid  into  the 
bank  by  a  particular  individual."  The  defendant  was  acquitted. 
Rex  v.  PlestotOf  Sittings  at  fVestminster  after  M.  T.  49  Geo.S' 
i  Cam^.  494. 

An  mdictment  on  stat.  SO  Geo.  2.  c.  24.  for  obtaining  mone^  by 
ialse  pretences,  must  negative  by  special  averment  tlie  truth  of  the 
pretences.  It  is  not  enough  to  diarge  that  die  defendaiit,>2r^ 
fretendedf  &c.  (setting  fovth  the  pretences)  iy  means  of  toAiet 
-said^tthe^prfgHinees  he  obtained  the  money ^  &c. ;  thereifore  ror  want 
of-«uch  averment  in  the  indictment,  the  court  of  K*  B.  reversed 
the  judgment.    JUx  f .  Pem>U,  H.  T.  54  Gt6.  S.    2  M^A  &  ^79. 

Rex  V.  Young,  Randal,  MuUinSfMnd  Osmer,  S  T.  R.9S.    The 
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he  made  out  his  account  of  the  amount  of  their  week's  wages,  mora  work  and 
And  it  appeared  further  by  a  book  in  his  hand-writing  (which  it  of  other  men 
was  his  business  to  keep  of  the  men  employed,  of  the  work  they  **??^?"*;?f 
had  done,  and  their  earnings)  that  there  were  in  it  the  names  of  JjJngJ  ,  j^r 
several  men  who  had  not  been  employed,  who  were  entered  as  ^^^  ^^  ^*[, 
having  earned  different  sums  of  money,  and  false  accounts  of  the  due.    Thl«  is 
work  "done  by  those  who  were  employed ;  so  as  to  make  out  the  obtaining  mo- 
sura  stated  in  the  note  to  be  due  to  the  shearmen.     The  jury  "ey  by  a  false 
found  the  prisoner  guilty  ;  but  sentence  was  respited  in  order  to  take  SJe  so  ori 
the  opinion  of  the  judges,  whether  this  case  were  within  the  stat.  ^  24.  •  because 
30G^o.2. ;  the  prisoner's  counsel  contending  that  no  cases  were  without  the  false 
within  the  statute  but  those  where  the  original  credit  was  obtained  pretence  he 
by  means  of  the  false  pretence ;  and  that  it  did  not  extend  to  ^"1^^"*.***^® 
cases  where  there  was  a  previous  confidence,  as  he  said  was  the  ^^lit  •  and  in 

case  here.  ^  not  like  a  case 

The  judges  first  conferred  on  the  case  in  Easter  term  1798,  of  money  paid 
when  there  was  some  diversity  of  opinion  on  the  true  construction  generally  ou 
of  the  statute  in  this  respect :  but  nnally  they  all  agreed  in  Trinity  account, 
term  following,  on  this  principle,  that  if  the  false  pretence  created 
the  credit  the  case  was  within  the  statute :  and  they  considered 
that  in  this  case  the  defendant  would  not  have  obtained  the  credit 
but  for  the  false  account  which  he  had  delivered  in,  and  there- 
fore that  he  was  properly  convicted.     The  defendant,  as  was  ob- 
served by  one  of  the  judges,  was  not  to  have  any  sum  that  he 
thought  fit  on  account,  but  only  so  much  as  was  worked  out. 

Benjamin  Rushvoorih  was  tried  before  Bayley  J.  at  York  Sum*  Rex  v.  Rush- 
Ass,  1816,  for  presenting  a  forged  order  to   WiUiam  Lee,  the  worth,  York 
treasurer  for  the  West  Riding,  pretending  it  was  genuine,  and  ???';^p'lf^^' 
obtaining  from  Mr.  Le<f  under  it  4/.  10s.  6rf.     The  order  imported  ^btuningmo- 
to  be  signed  by  J,  Taylor^  who  was  a  magistrate,  was  addressed  ^ey  from  the 
to  the  treasurer  of  the  West  Riding,  and  directed  him  to  pay  to  county  treasurer 
the  constable  of  Horherry  on  his  order  4/.  10s.  for  apprehending  by  a  forged  or- 
and  conveying  certain  vagrants  (whom  it  named)  and  sixpence  for  ***VP'f*^'J'^* 
that  order.     The  prisoner  was  known  not  to  be  the  constable  iJ'inaifiSSc  for 
of  Horberruj    nor    did    he   pretend    to  -  have  any  order   from  payment  of  ex. 
him,  but   the  treasurer  paid  him  merely  because  he   was   the  pensesofcon- 
bearer  of  that  order.     The  indictment  charged  that  the  pJsoner,  yeying  vagrants, 
with  intent  to  cheat  and  defraud  the  treasurer^  presented  the  ".^."^!?q  2 
order,  and  that  he  knowingly  and  designedly  falsely  pretend-  ^24" 
ed  it  was  a  genuine   order.     It   then  proceeded:    *'  And   the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the 
prisoner,  on  the  day  and  year  aforesaid,  at,"  &c.   obtained  the 
4/.  \0s.  6d.  from  Mr.  Lee ;  but  in  this  part  of  the  indictment 
the  intent  to  cheat  and  defraud  Mr.  Lee  was  not   stated,  nor 
was  the  obtaining   charged   to   have   been  effected  knowingly 
and  designedly.    A  motion  was  made  in  arrest  of  judgment.    But 
upon  reference  to  the  judges,  the  indictment  was  holden  good, 
and  at  the  following  assizes  the  prisoner  was  sentenced  to  be 
imprisoned  two  years  in  the  house  of  correction  at  Wakefield. 

Joseph  Carttoright  was  tried  before  Sutton  B.  at  the  Lent  As-  ^^»  ▼•  Cart- 
sizes  for  the  county  of  the  city  of  Worcester,  1806,  and  found  "^^^i^' 
guilty  upon  an  indictment  which  charged  that  he  having  in  his  j^^isoe, 
possession  a  paper  writing  purporting  to  be  an  order  for  lOOJ.  MS.  C.C.R. 
on  which  there  was  an  mdorsementy  and  designing  to  obtain  Thestat.30G.s. 
money  by  false  pretences  of  and  from  Thomas  Hughes,  with  in-  ^«  ^i.  does  aot 
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tent  to  dcfVaud  Messrs.  Lechmere  and  Co.,  bankers  at  Worcester, 
did,  on  the  14th  of  August  1805,  cause  and  procure  such  paper  to 
be  delivered  to  the  said  Thomas  Hughes,  wno  had  the  custody  of 
the  money  of  the  said  bankers,  with  a  view  to  get  100/.  in  exchange 
for  such  paper,  and  represented  to  Hughes  that  the  said  paper 
was  actually  signed  by  Joseph  EllU^  the  drawer,  and  that  he  the 
said  Joseph  Carttoright  ^as  the  servant  of  Philip  Greslei/,  esquire, 
and  all  with  a  view  to  cheat  the  said  bankers.    There  was  a 
second  count  to  the  same  effect,  but  charging  the  intent  to  be  to 
cheat  the  said  Thomns  Hughes.     The    case  was  very  clearly 
proved ;  and  the  deceit  was  discovered  before  any  money  was 
paid.     The  instrument  being  imperfect  either  as  a  draft  or  bill  of 
exchange,  the  prisoner  could  not  be  indicted  for  forgery.    And 
the  statute  of  SO  Geo,  2.  c,  24>.  which  makes  it  an  offence  against 
the  law  to  obtain  money  by  false  pretences,  &c.  not  extending  to 
the  attempt  to  obtain  money  by  such  pretences;  it  was  sub- 
mitted to  the  judges,  whether  the  circumstances  of  tJie  above  case 
amount  to  an  indictable  offence.     The  prisoner  was  admitted  to 
bail,  but  never  has  been  called  upon  to  receive  judgment,  the  judgcfy 
as  it  is  understood,  being  of  opmion  that  the  conviction  was  wrong. 
It  appears  from  the  statutes  which  have  been  noticed,  and  from 
the  cases  cited, 

1st,  That  every  cheat  effected  by  means  of  anyjalse  token 
claiming  public  confidence,  and  thereby  c^culated  to  deceive 
people  in  general,  or  in  any  manner  touching  the  public  interest; 
or  m  any  other  manner,  by  conspiracy  or  forgery,  is  indictable  at 
common  law. 

2d.  That  every  cheat  effected  by  Jhlse  privy  tokens^  or  counter- 
feit letters  made  in  other  men's  names,  is  within  the  stat.  35  H,S.  cA. 
3d.  And  every  species  of  cheat  hjjalse  pretences  of  any  kind 
is  also  indictable  under  stat.  30  Geo.  2.  c.  24. 

Any  justice,  before  whom  any  person  charged  on  oath  with 
having  committed  any  of  the  offences  in  this  act  aforesaid,  shall 
be  brought,  shall  examine  by  oath  and  such  other  lawful  means  ai 
to  him  shall  seem  meet,  touching  the  matters  complained  of,  and 
deal  with  the  offender  according  to  law ;  and  if  the  party  charged 
as  being  the  offender  shall  be  committed  to  prison,  or  admitted  to 
bail,  to  answer  the  matters  complained  of  at  the  next  sessions  or 
assizes,  the  said  justice  shall  bind  over  the  prosecutor  by  recog- 
nisance in  a  reasonable  sum  to  appear  and  prosecute  such  offender 
with  effect ;  and  if  any  money,  goods,  wares,  or  merchandises 
fraudulently  obtained  appear  to  such  justice  to  exceed  the  value 
of  20^.  the  recognisance  shall  be  in  not  less  than  double  the  value 
of  the  same. 

^17-  And  no  person  charged  on  oath  with  any  offence  against 
this  act,  and  which  requires  bail,  shall  be  admitted  to  bail  before 
twenty-fouf  hours  nptice  be  proved  on  oath  to  have  been  given  in 
writing  to  the  prosecutor,  of  tlie  names  and  abode  of  the  bail, 
unless  they  be  known  to  the  justice,  and  he  approve  of  them ; 
Biid  every  such  offender  bound  to  the  sessions  or  general  gaol 
delivery,  shall  be  tried  at  the  next  sessions  or  general  eaol  de- 
livery after  his  being  apprehended,  unless  the  court  think  fit  to 
put  off  the  trial  on  just  cause. 

§  20.  No  certiorari  shall  be  granted  to  remove  any  indic^menti 
conviction,  or  other  proceedings  had  tbereoo  in  pun^ uance  of  tbU 
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act«  And  this  applies  to  the  whole  of  the  act,  and  not  to  proceed- 
ings under  any  particular  sections  thereof.  Rex  v.  Smith,  Cowp.  24. 
Rh:  V.  Young,  2  T.  R.  472. 

III.  Ejnbezzlement. 

By  Stat,  50  Geo.  3.  c.  59.  for  the  more  effectually  preventing  the  ^o  G.  5.  r  59. 
embezzlement  of  money  or  securities  for  money  belonging  to  the  ^'' 
public,  by  any  collector,  receiver,  or  other  person  entrusted  with  embmli^sor 
the  receipt,  care,  or  management  thereof;  it  is  enacted,  "  That  if  fVuuduleutly 
any  person  or  persons  to  whom  any  money  or  securities  for  money  applying  money 
shall  be  issued  for  public  services,  shall  embezzle  such  money,  or  issued  to  tfiem 
in  any  manner  fraudulently  apply  the  same  to  his  own  use  or  ^*"'  *®  pubKc 
benefit,  or  for  any  purpose  wnatever  except  for  public  services,  SuSd^icuilty 
every  such  person  so  offending  and  being  thereof  duly  convicted  of  a  misde- 
according  to  law,  in  any  part  of  the  tmited  kingdom,  shall  be  meanour,  and 
adjudged  guilty  of  a  misdemeanour,  and  shall  be  sentenced  to  be  punished  by 
transported  beyond  the  sea,  or  to  receive  such  other  punishment  tn*n*|wrt»*»«»# 
as  may  by  law  be  inflicted  on  persons  guilty  of  misdemeanors,  and 
as  the  court  before  which  such  offenders  may  be  tried  and  con- 
victed shall  adjudge." 

§  2.  The  second  section  enacts,  "  that  if  any  such  officer,  collector  Any  officer, 
or  receiver  so  entrusted  with  the  receipt,  custody  or  management  collector,  &c. 
of  any  part  of  the  public  revenues,  shall  knowingly  furnisn  fUse  ?*'™J^  ''**** 
statements  or  returns  of  the  sums  of  money  collected  by  him  or  mamSfflnenT  f 
entrusted  to  his  care,  or  of  the  balances  of  money  in  his  hands  or  SepdSic  re-^ 
under  his  controul,  such  officer,  collector,  or  receiver  so  offending,  venues,  and 
and  being  thereof  convicted,  shall  be  adjudged  guilty  of  a  mis-  furnishing  false 
demeanour,  and  shall  be  adjudged  to  suffer  the  punishment  of  fine  9tatemenu,toi3e 
and  imprisonment,  at  the  discretion  of  the  court,  and  be  rendered  ^''"^^  g""^ 
for   ever  incapable  of  holding  or  enjoying  any  office  under  the  no^r. 


crown." 


By  the  52  Geo.  3.  c.  63.  reciting  it  to  be  "  expedient  that  due  52  G.  s.  c.  63. 
provision  should  be  made  to  prevent  the  embezzlement  of  govern-  P«»on»  subject 
ment  and  other  securities  for  money,  plate,  jewels,  and  other  tp  P^nuhment, 
personal  effects,  deposited  for  safe  custody,  or  for  any  special  ^J^ent^rf  m 
purpose,  with  bankers,  merchants,  brokers,  attomies,  and  other  deed,  note,  or 
agents,  entrusted  by  their  customers  and  employers;"  it  is  enacted,  other  aecurity 
"  that  if  any  person  or  persons  with  whom  (as  banker  or  bankers,  ^^^  money  en- 
merchant  or  merchants,  broker  or  brokers,  attorney  or  attomies,  *™»*«^  ^  *^®*' 
or  agent  or  agents  of  anv  description  whatsoever)  any  ordnance  seTwalah's 
debenture,  exchequer  bill,  navv,  victualling  or  transport  bill,  or  case, 
other  bill,   warrant  or  order  for  the  payment  of  money,  state  4  Taunt.  358. 
lottery  ticket  or  certificate,  seaman's  ticket,  bank  receipt  for  2  Leach.  1054. 
payment  for  any  loan,  India  bond,  or  other  bond,  or  any  deed, 
note,  or  other  security  for  money,  or  for  any  share  or  interest  in 
any  national  stock  or  fund  of  this  or  any  other  country,  or  in 
the  stock  or  fund   of  any    corporation,    company,    or  society 
established  by  act  of  parliament,  or  royal  charter,  or  any  power 
of  attorney  for  the  sale  or  transfer  of  any  such  stock  or  fund,  or 
any  share  or  interest  therein,  or  any  plate,  jewels,  or  other  per- 
sonal effects,  shall  have  been  deposited,  or  shall  be  or  remain  for 
safe  custody,  or  upon  or  for  any  special  purpose,  without  any 
authority,  either  general,  special,  conditional  or  discretionary,  tch 
sell  or  pledge  such  debenture,  bill,  warrant,  order,  state  lottery 
ticket  or  tertlficate>  seaman's  ticket)  bank  receipt,  bond^  deedf. 
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note,  or  other  security,  plate,  jewels,  or  other  personal  effects, 
or  to  sell,  transfer,  or  pledge  the  stock  or  fund,  or  share  or  in- 
terest in  the  stock  or  fund  to  which  such  security  or  power  of  at- 
torney shall  relate,  shall  sell,  negotiate,  transfer,  assign,  pledge, 
embezzle,  secrete,  or  in  any  manner  apply  to  his  or  their  own 
use  or  benefit,  any  such  debenture,  bill,  warrant,  order,  state 
lottery  ticket  or  certificate,  seaman's  ticket,  bank  receipt,  bond, 
deed,  note,  or  other  security,  as  herein-before  mentioned,  plate, 
jewels,  or  other  personal  effects,  or  the  stock  or  fund,  or  ehare 
or  interest  in  the  stock  or  fund  to  which  such  security  or  power  of 
attorney  shall  relate,  m  violation  of  good  faith,  and  contrary  to 
the  special  purpose,  for  which  the  things  herein-before  mentioned, 
or  any  or  either  of  them,  shall  have  been  deposited,  or  shall  have 
been  or  remained  with  or  in  the  hands  of  such  person  or  persons, 
with  intent  to  defraud  the  owner  or  owners  of  any  such  instru- 
ment or  security,  or  the  person  or  persons  depositing  the  same, 
or  the  owner  or  owners  of  the  stock  or  fund,  share  or  interest,  to 
which  such  security  or  power  of  attorney  shall  relate,  every  per- 
son so  offending  in  any  part  of  the  united  kingdom  of  Great  Bri^ 
tain  and  Ireland,  shall  be  deemed  and  taken  to  be  guilty  of  a 
misdemeanor,  and  being  thereof  convicted  according  to  law,  shall 
be  sentenced  to  transportation  for  any  term  not  exceeding  four- 
teen years,  or  to  receive  such  other  punishment  as  may  by  law 
be  inflicted  on  a  person  or  persons  guilty  of  a  misdemeanor,  and 
as  the  court,  before  which  such  offender  may  be  tried  and  con- 
victed, shall  adjudge/* 

And  by  ^  2.  '*  whereas  it  is  usual  for  persons  having  dealings 
with  bankers,  merchants,  brokers,  attornies,  and  other  agents, 
to  deposit  or  place  in  the  hands  of  such  bankers,  &c.  sums  of 
money,  bills,  notes,  drafls,  cheques,  or  orders  for  the  payment 
of  money,  with  directions  or  orders  to  invest  the  monies  so  paid 
or  to  wnich  such  bills,"  &c.  *'  relate,  or  part  thereof,  in  the 
purchase  of  stocks  or  funds,  or  in  or  upon  government  or  other 
securities  for  money,  or  to  apply  and  dispose  thereof  in  other 
ways  or  for  other  purposes ;  and  it  is  expedient  to  prevent  em- 
bezzlement and  malversation  in  such  cases  also ;  be  it  therefore 
enacted  by  the  authority  aforesaid,  that  if  any  such  banker,"  &c. 
in  whose  hands  any  sum  of  money,  bill,  &c.  "  for  the  payment 
of  any  sum  or  sums  of  money  shall  be  placed,  with  any  order  or 
orders  in  writing,  and  signed  by  the  party  who  shall  so  deposit  or 
place  the  same,  to  invest  such  sum  or  the  money  to  which  such 
bill,''  &c.  "  as  aforesaid  shall  relate,  in  the  purchase  of  any 
stock  or  fund,  or  in  or  upon  government  or  other  securities,  or  in 
any  other  way,  or  for  any  other  purpose  specified  in  such  order, 
shall  in  any  manner  apply  to  his  own  use  and  benefit,  any  such 
sum,  or  any  such  bill,''  &c.  **  for  the  payment  of  any  sum  or 
sums  of  money  as  herein-before  mentioned,  in  violation  of  good 
faith,  and  contrary  to  the  special  purpose  specified  in  the  d[irec- 
tion  or  order  in  writing  herein-before  mentioned,  with  intent  to 
defraud  the  owner  or  owners  of  any  such  sum  or  sums  of  money, 
or  order  for  the  payment  of  any  sum  or  sums  of  money ;  every  per- 
son so  offending,  in  any  part  of  the  united  kingdom,  shall  in  like 
manner  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  according  to  law,  shall  incur  and  suffer 
such  punishment  as  is  herein-before  mentioned." 
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§  3.  Provided  that  nothing  herein  contained  shall  be  construed  59  G.3.  o.  63. 
to  extend  to  prevent  any  of  the  persons  hertin-before  mentioned  Act  not  to  pre- 
from  receiving  any  money  which  shall  be  or  become  actually  due  ^^."^  pereons  r«- 
and  payable  upon  or  by  virtue  of  any  of  the  instruments   or  ^^^^  Mcurl- 
secunties  herein-before  mentioned,  according  to  the  tenor  and  ^^ 
effect  thereof,  in  such  manner  as  he  might  have  done,  if  this  act 
had  not  been  made. 

§  4.  Provided  also  that  the  penalty  by  this  act  annexed  to  the  Act  not  to  n- 
commission  of  any  offence  intended  to  be  guarded  against  by  this  tend  ujpertneni 
act,  shall  not  be  construed  to  extend  to  any  partner  or  other  per-  J^Jhe  II^,f^y 
son  belonging  to  any  partnership,  society  or  firm,  except  only 
such  partner  or  person  as  shall  actually  commit  or  be  accessary  or 
privy  to  the  commission  of  such  offence* 

And  by  §  5.  it  is  also  provided,  that  nothing  in  this  act  con-  Act  not  to  les- 
tained,  nw  any  proceeding,  conviction  or  judgment  to  be  had  or  '^"  '"y  'wn^^y 
taken  thereupon,  shall  hinder,  prevent,  lessen,  or  impeach  any  reg^ng*?h'e  ^ 
remedy  at  law  or  in  equity,  which  any  party  aggrieved  by  any  party  AggrieTcd. 
offence  against  this  act  might  have  had,  or  have  been  entitled  to, 
if  this  act  had  not  been  made,  nor  any  proceeding,  conviction,  or 
judgment  had  been  had  or  taken  thereupon ;  but  nevertheless  the 
conviction  of  any  offender  against  this  act  shall  not  be  received  in 
evidence  in  any  action  at  law,  or  suit  in  equity  against  such  offender ; 
and  further,  that  no  person  shall  be  liable  to  be  convicted  by  any 
evidence  whatever,  as  an  offender  aeainst  this  act,  in  respect  of 
any  act,  matter,  or  thing  done  by  him,  if  he  shall  at  any  time 
previously  to  his  being  mdicted  for  such  offence,  have  disclosed 
such  act,  matter,  or  thing,  on  oath,  under  or  in  consequence  of 
any  compulsory  process  of  any  court  of  law  or  equity,  in  any 
action,  suit,  or  proceeding,  in  or  to  which  he  shall  have  been  a 
party,  and  which  shall  have  been  honajide  instituted  by  the  party 
aggrieved  by  the  thing  committed  by  such  offender. 

§  6.  Nothing  in  this  act  shall  extend  to  or  affect  any  trustee  Not  to  effect 
under  any  marriage  settlement,  will,  or  other  deed  or  instrument,  trustees  or  mort 
or  a  mortgagee  of  any  property  whatsoever,  whether  real  or  per-  g«g««»« 
sonal,  in  respect*  of  any  act  done  by  any  such  person  in  relation  to 
the  property  affected  by  any  Quch  trust  or  mortgage. 

By  $  7.  The  punishment  for  this  offence,  committed  in  Scotland^  Punishment  of 
shall  be  fine  and  imprisonment,  or  either  of  them,  or  transport-  persons  offend, 
ation  for  any  term  not  exceeding  fourteen  years,  as  the  judge  ing  against  the 
before  whom  such  offender  shall  be  tried  and  convicted  may  ^^ '"  Scotland. 
direct. 

By  §  8.  Nothing  herein  contained  shall  extend  to  restrain  any  Act  not  to  re- 
banker,  merchant,  broker,  attorney,  or  other  agent,  from  selling,  J^^'^JjJJjl^" 
negoeiatmg,  transferring,  or  otherwise  disposing  of  any  securities,  ^[^^^^^fn 
property,  or  other  effects  as  aforesaid,  in  their  custody  or  pos-  which  they  have 
session,  upon  which  they  shall  have  any  lien,  claim,  or  demand,  a  lien. 
which  by  Jaw  entitles  them  to  sell  or  dispose  thereof,  unless  such 
sale,  transfer,  or  other  disposal  shall  extend  to  a  greater  number 
or  to  a  greater  part  of  such  securities,  property,  or  other  effects 
as  aforesaid  than  shall  be  requisite  or  necessary  for  the  purpose 
of  paying  or  satisfying  such  lien^  claim,  or  demand. 

Where  goods  have  been  obtained  from  another  by  mere  fraud, 
the  court  have  no  power  of  awarding  restitution  on  conviction  of 
the  offender,  as  in  cases  of  felony.  Parker  v.  Patrick,  5T,R,  175. 
and  Rex  v.  De  Veaux  and  other e^  2  Leach^  5S5, 


480  Ctieat  (Embezzlemenf.)  S"^ 

A.     Warrant  of  two  Justices  to  apprehend  an  offepder; 

on  35  i/.  8.  c.  I. 


Westmorland^        To  the  constable  of 


TX/HEREAS  complaint  hath  been  made  unto  us  whose  names  and 

seals  are  hereunto  set^  txjoo  of  his  majesty* s  justices  of  thepeacc 

for' the  said  county  y  and  one  of  us  of  the  quorum,  upon  the  oaths  of 

A  A,  of yeoman,  and  B,l,  of yeoman ,  that  on  the 

'  day  of  '  '  A.  O.  of       '  yeoman,  did  btf  a 

false  privu  token  for,  counterfeit  letter^  that  is  to  say,  bu  [here 
particularise  the  offence]  folsdy  and  deceitfully  obtain  anae^t  into 
his  hands  and  possession  [here  mention  the  things] ^nom  C.l.  of 

contrary  to  the  statute  in  that  case  maJe :  These  are 

therefore  to  commapdyou^  upon  sight  hereof  forthtoith  to  bring  the 

said  A.  O.  before  Us  at on  the dau  of  ■ 

to  answer  to  the  said  complaint ,  andforther  to  be  aeeut  withal  ac- 
cording to  law.    Given  under  our  hands  and  seals  the  ■ 
day  of  ^ 

B.    Warrant  to  apprehend  an  OflTender  for  a  Cheat. 
To  the  constable  of  ■  in  the  county  of 

County  of  1  TUHEREAS  complaint  hath  been  made  unto  mt 
, .    L  ■,    one   of  his    majesty s  justices  of 

to  wit.      )    the  peace  for  the  said  county,    upon  the    oath  oj 

A.  I.  of  9  that  on  the day  of  '  A.O. 

did  knffwingly  and  designedly,  by  folse  pretences,  that  is  to  say^ 

^y obtain  and  get  into  his  hands  and  possession 

■  '  -from  the  said  A.I.  contrary  to  the  statute  in 

that  case  made. 

These  are,  therefore,  in  his  majesty's  name,  to  command  you^ 
upon  sight  hereof,  forthwith  to  apprehend  and  bring  the  said 
A.  O.  before  me,  to  answer  the  saia  complaint,  andforther  to  he 
dealt  with  according  to  law.     Given  under  my  hand  and  seal  this 

m,  day  of in  the  year  of  our  Lord  one  thousand 

eight  hundreaand  ■ 

C.     Commitment  on  the  foregoing  Warrant. 

County  of  1  G.  C«  Esquire,  one  of  his  majesty's  justices  of  the 
■  >•     peace  for    the   said  county  of  — — ,    to  the 

to  wit.    J      keeper  of  the  common  gaol  at  >  io  the 

said  county,  or  to  his  deputy  there. 

'JIHESE  are,  in  his  majesty's  name,  to  charge  and  command  yau^ 
that  you  receive  into  your  said  gaol  the  body  of  A.  O.  appri' 

hended  by constable  of tn  tile  said  county,  and 

by  him  brought  before  me,  charged  upon  the  oath  of with 

■■■  Sfc,  and  that  you  safdy  keen  the  said  A.  O.  uniU  he  shaB 

thence  be  delivered  by  due  course  of  taw.  Hereof  fail  not.  Given 
under  my  hand  ana  seal,  this  ■   day  gjr  >  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

Ctiec0e»    See  JDatm. 


[54G.3.  c.  101.] 

T^HE  Stat.  54  Geo,  3.  c.  1 01 .  reciting,  that  the  practice  of  carrying  54  G.  5.  c.  loi 
away  young  children,  by  forcible  or  fraudulent  means,  from   Persons  taking 
their  parents  or  other  persons  having  the  care  and  charge  or  cus-  yo™  cWld"^ 
tody  of  them,  commonly  called  child  stealing,  has  of  late  much  dertenyears"<J" 
prevailed  andincreased,  enacts,  <'  That  if  any  person  or  persons  shall  age»  or  receiving 
maliciously,  either  by  force  or  fraud,  lead,  take,  or  carry  away,  and  harbouring 
or  decoy,  or  entice  away,  any  child  under  the  age  of  ten  years,  ""^1*  child,  are 
with  intent  to  deprive  its  parent  or  parents,  or  any  other  person  naltiTs'wuair'" 
having  the  lawful  care  or  charge  of  such  child  of  the  possession  infljcted  on  dct. 
of  such  child,  by  concealing  and  detaining  such  child  from  such  sons  guilty  of 
parent  or  parents,  or  other  person  or  persons  having  the  lawful  grand  larceny, 
care  or  charge  of  it ;  or  with  intent  to  steal  any  article  of  apparel 
or  ornament,  or  other  thing  of  value  or  use,  upon  or  about  the 
person  of  such  child,  to  whomsoever  such  article  may  belong ;  or 
shall  receive  and  harbour  with  any  such  intent  as  aforesaid  any 
such  child,  knowing  the  same  to  have  been  so  by  force  or  fraud 
led,  taken,  or  carried,  or  decoyed  or  enticed  away  as  aforesaid ; 
every  such  person  or  persons,  and  his,  her,  and  their  counsellors, 
procurors,  aiders,  and  abettors,  shall  be  deemed  guilty  of  felony, 
and  shall  be  subject  and  liable  to  all  such  pains,  penalties,  punish- 
ments, and  forfeitures,  as  by  the  laws  now  in  force  may  be  inflicted 
upon,  or  are  incurred  by  persons  convicted  of  grand  larceny." 

§  2.  Provides,  **  That  nothing  in  this  act  shall  extend,  or  be   Tiie  act  not  to 
construed  to  extend,  to  any  person  who  shall  have  claimed  to  be  f^^  fathers  of 

the  father  of  an  illegitimate  child,  or  to  have  any  right  or  title  in  »ll?gi*i™»*« 
1         .      ^1  •         i?         u      1.-1  1  \      c  I '  .'        children, 

law  to  the  possession  ot  such  chiJd,  on  account  oc  his  getting 

possession  of  such  child,  or  taking  such  child  out  of  the  possession 
of  the  motfier  thereof,  or  other  person  or  persons  having  the  law- 
ful charge  thereof." 

§  3.  Provides,  that  the  act  shall  not  extend  to  Scotland.  Act  not  to  ex, 

'  tend  to  Scot* 


■&S. 


land. 


€!)utt|)  antji  CDure!)^j»atti^ 


[13  £d.  1.  St.  2.  C.6.  — 5&6  Ed.  6.  c.4.  J  1.  2.  5.— 17  Car.  2^ 

c.  3.  i  I.  2.] 

See  ^mU  MiOWMp,  Vol.  V. 
See  JarW0t,  I.  ante,  p.  170. 

npHE  ancient  Saxon  word  is  cyrcCf  the  Danish  kircke,  the  Belgic  Original  of  tb* 

kercke^  the  Cimbric  kirkia  or  kurk  ;  probably  from  the  Greek  word  churotv 
^vord  Jiv^Mxo;,  belonging  to  the  Lord,  or  kv^Ih  otno;,  the  Lord's 
house ;  so  that  we  have  Tost  the  ancient  pronunciation  of  the  word 
(except  in  the  northern  parts  of  England  and  Scotland)  by  soften- 
ing the  letters  c  or  chy  as  we  have  done  in  many  cases ;  which 
letters  the  ancient  Greeks  and  Romans  always  pronounced  hard,  as 
the  letter  Ar. 

By  17  C.  2.  c.  3.  In  cities  and  toxons  corporate^  the  bishop  {yoith   17  C.  2.  c.  X 
ihe  consent  of  the  mayor  y  aldermen,  and  justices  of  the  peace,  and  V"^**?^*^ 
^  the  patron)  may,  unite  two  churches  or  c/iapels  /  and  ifiake  order^     "     ^ 

VOL.  I.  II 
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17  C.  2.  C.  3. 


Naw  ghurches. 


MarkeU  in  the 
chwrch-ynd. 


Brtwlitif;  in  ihe 
church  or 
«hurch-yard« 


Striking  in  the 
church  or 
ohuich>yird. 

1  Haw.  C.6J. 
§29. 


1  Haw.  C.6X 
§88. 


Uiith  ihe  like  content^  that  thg  patron*  present  iy  turns^  having 
regard  to  ihe  value  of  the  livings  united;  and  the  incumbenis 
thereof  shall  be  graduates, 

§  2.  Notwithstanding  any  such  union  be  made  by  virtue  hereof, 
each  of  the  parishes  so  united  shall  continue  distinct  as  to  all 
rates,  taxes,  parochial  rates,  charges,  and  duties,  and  all  other 
privileges,  &c.  whatsoever,  other  than  such  as  are  before  specified ; 
and  churchwardens  shall  be  elected  for  each  parish^  as  they  were 
before  such  union  made. 

Clauses  are  commonly  inserted  in  the  several  acts  of  pariia- 
nient  for  making  provision  for  the  rectors  of  new  churches,  which 
clauses  give  certain  powers  to  justices  of  the  peace  in  relation  to 
the  assessments  to  be  made  for  that  purpose.  And  in  the  case 
of  borrowing  money  for  rebuilding  clergymen's  houses,  by  the 
17  Geo.  3.  c.  53.  §  I.  (called  Mr.  GUbert'%  act,)  the  estimates  are 
to  be  sworn  to  before  a  justice  of  the  peace  or  master  in  chancery. 

See  acts  5S  Geo.  3.  c.  45.  and  59  Geo,  3.  c,  1 34.  "  for  build- 
ing and  promoting  the  building  of  additional  churches  in  popu- 
lous parishes." 

See  also  the  several  acts  43  Geo,  S.  c,  108.  51  Geo,  3.  c.  115. 
55  Geo,  3.  c,  147.  and  56  Geo,  3.  c.52.  &  c,  141.  relating  to 
parsonage-houses,  church-yards,  and  glebe-lands. 

These  statutes  more  immediately  belonging  to  the  ecclesiastical 
law,  and  not  relating  in  any  way  to  the  office  and  duties  of  a 
justice  of  peace  or  parish  officer,  it  has  not  been  considered  ex- 
pedient or  necessary  to  insert  them  in  this  work. 

By  \^Ed,\,  st,2,  c,S,  No  fairs  nor  ntarkets  shall  be  kept  in 
church  yards. 

It  is  said  that  arrest  in  civil  cases  ought  not  to  be  of  persons 
going  to  or  coming  from  church ;  but  that  a  warrant  from  a  jiU' 
tice  of  the  peace  for  the  king  may  be  executed  in  such  cases. 
Cro,  Car,  602.     Cro,  Jac,  321 .    2  Bulst,  72. 

But  although  the  officer  may  be  punished  for  the  same  either  in 
the  spiritual  or  temporal  courts,  yet  the  arrest  (if  not  on  a  Sun- 
day) is  good  in  law.     Watson^  c,  34.  p,  344. 

By  5  &  6  Ed,  6.  c.  4.  $  1 .  If  any  person  shall,  by  toords  oidy, 
quarrel,  chide,  or  brawl,  in  any  church  or  churchward,  the  ordinary 
(on  proof  of  two  witnesses)  may  suspend  every  layman,  being  an 
offender,  ab  ingressu  ecclesise;  and  every  clergyman  from  the 
ministration  of  his  office  so  long  as  he  shall  think  meet, 

§  2.  If  any  shall  smite  or  lay  any  violent  hands  on  another  in  anf 
church  or  church^yard,  he  shall  be  deemed  ipso  facto  ejcconmum' 
cate,  and  be  excluded Jfirom  the  fellowship  ana  company  of  Christ** 
congregation. 

Lay  any  violent  hands,']  But  churchwardens,  or  perhaps  private 
persons,  who  whip  boys  for  playing  in  the  church,  or  pull  off  the 
nats  of  those  who  obstinately  refuse  to  take  them  off  themselves, 
or  gently  lay  their  hands  on  those  who  disturb  the  performance  of 
any  part  of  divine  service,  and  turn  them  out  of  tne  churdi,  are 
not  within  the  meaning  of  this  statute. 

ShaU  be  deemed  ipso  facto  excommunicate.]  And  he  shall  not 
excuse  btmself  by  shewing  that  the  other  assaulted  him. 

Ipso  facto,]  Nevertheless,  in  this  and  other  like  cases  there 
o^nt  either  to  be  a  precedent  conviction  at  law,  which  must  be 
transmitted  to  the  bishop ;  or  else  the  excommunication  must  be 
dcclmed  in  the  spiritual  court  upon  a  proper  proof  of  the  offence 


Cburcb  anti  Cbuicb'patD.  ^ss 

there;  for  it  »  implied  in  every  penal  law  that  no  one  shall  incur  i  H«w.  c.  63. 
the  penaltj  thereof,  till  he  be  found  guilty  upon  a  lawful  trial.  i  27. 

By  5  &  6  Ed.  6.  c.  4.  $  3.  If  any  shall  maliciously  strike  another  5  ^  ^  £^^  ^,  4^ 
vsith  any  weapon  in  any  church  or  church^yard^  or  shall  there  dnno  %  3. 
any  weapon  with  intent  to  strike^  and  shau  be  convicted  thereof  by  Striking  with  » 
verdict  of  twelve  men,  or  confession^  or  by  two  witnesses^  before  the  ^•■P?'  *"  **** 
judges  of  assize  J  or  justices  of  the  peace  in  their  sessions^  he  shall  ^j,",^.^,^ 
be  adjudged  to  have  one  of  his  ears  cut  off;  and  if  he  have  no  ears^  Asto  acom- 
he  shall  be  burned  in  the  cheek  with  a  hot  iron  having  the  letter  F.  munication, 
Uihereby  he  may  be  knoxvn  and  taken  for  a  Jray  maker  andjighter  ;  vide  5S  G.  5. 
and  he  shall  also  stand  ipso  facto  excommunicate.  ^*  ^*'''  ^  *•  •• 

Stat*  56  Gc^o.  3.  £.141.  enables  ecclesiastical  corporate  bodies, 
under  certain  circumstances,  to  alienate  lands  for  enlarging  ceme- 
teries or  church-yards.** 

He  who  steals  goods  belonging  to  a  parish-church  may  be  gacrilege. 
indicted   for  stealing  the    goods  of  the  parishioners.     1  naw* 
c.M.  $29. 

For  other  matters,  see  title  CI|Urci|lDdrll0ll0« 


€l^\ixt\)toaxhtns. 


$     I.  Who  are  exempted  from  being  Churchwardens. 

[1  W.sess.  1.  c.18.— 6W.  C.4.  — lO&llW.  c.2S. 
(  2.  — 18  G.  2.  c.  15.— 31 6. 3.  c.  32.  §  8.— 42  G.  3. 
c.  90.J 

II.  Choosing  and  swearing  Churchwardens^  with  their 
Duty  thereupon. 

III.  Their  Duty  in   levying    Bates;    and  therein   of 

Vestries  and  select  Vestries. 
[53  G.  3.  c.  127.  §  6.  7.-58  G.3.  €.69.  §  1.] 

IV.  Their  Dttty  as  to  Repairs ;  and  therein  concerning 

Church  Seats, 

V.  JTieir  Duty  as  to  sundry  other  Matters. 

[lEl.  c.2 5E1.  C.5.— 43E1.C.2.  Jl.  — lJ.c:9. 

—  IJ.  c.  27.  —  3  J.  c.  4.  —  1  C.  c.  1.  — 16  C.  c.  19. 

—  13&14C.2.C.4 13&14C.2.C.1.  — 29C.2. 

C.7.  —  30C.2.  C.3.  — 9&10W.  c.27.  —  4Ann. 
c.  14.  —  4  G.  c.  5.  —  9  G.  2.  c.  23.  — 12  G.  2.  c.  29. 

—  21  G.2.  C.7.  — 22G.2.  c. 8.  —  30 G. 2. c. 24. — 
3  G.  3.  c.  16.  — 13  G.3.  c.  78.-52  G.  3.  c.  146. 
§  2.  5.  6.  7. 9.] 

VI.  Concerning  Presentments ;  and  therein  of  Sidesmen 
or  Assistants. 

[3  J.  c.  4.  —  4  J.  c.  5.3 

VII.  Their  accounting. 

VIII.  Their  Punishment  on  Misbehaviour. 

[3W.  ell.  $12.] 

IX.  Their  Indemnity  on  doing  their  Duty 

[7  J.  c.  5 —  21  J.  c.  12.] 
I  I  2 
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I.   Who.  mie  txempt  from  being  Churcktoardetis, 


S  I-  "• 


IV*ers,  clergy- 
men, and  mem- 
bers of  parlia- 
ment. 

Altornies. 


Apothecariei 
und  surgeons. 


Dissenting  mi- 
ni'«tcrs. 

Other  dis«;en- 


Cail'iolic  minis- 
ters. 

Persons  having 
convicted  a 
felon. 

Persons  serving 
in  the  militia. 
42  G.  3.C.90. 

§  174. 


AMien  to  be 
chosen,  and  by 
wiiom. 


Refusing  to 
take  the  office. 


Refusing  to 
swear  tliem. 

Churchwar- 
dlen*aoath. 


Ciba.  Codex, 
945. 


Church  irutiens 
a  body  corpo- 
rate. 


A  LL  peers  of  the  realm,  by  reason  of  their  dignity  ;  so  allc/erg;y- 
men,  by  reason  of  their  order ;  and  also  all  parliament  men, 
by  reason  of  their  privilege,  are  exempted  from  the  office  oif 
churchwardens.     Gibs,  Codex^  215. 

A  counsellor  or  attorney  ought  not  to  be  chosen  churchwarden ; 
and  if  he  is,  he  may  have  a  prohibition,  by  reason  of  his  attend- 
ance on  the  courts  at  Westminster.    2  Roll,  Abr*  272- 

By  6  &  7  W.S.  c.  4'.  Apothecaries,  who  have  served  seven  years, 
shall  beexempted  from  the  office  of  churchwarden. 

And  by  the  18  Geo.  2.  c.  15.  Freemen  of  the  corporation  of 
surgeons  in  London  are  exempted  from  being  churchwardens. 

By  1  W,  3.  sessA,  c.l8.  Dissenting  teachers  or  preachers,  in  holy 
orders,  or  pretended  holy  orders,  being  duly  qualified,  are  ex- 
empted from  the  office  of  churchwarden. 

Other  dissenters,  scrupling  to  take  upon  them  the  office,  may 
execute  the  same  by  a  sufficient  deputy,  to  be  approved  of  in  like 
manner  as  other  churchwardens.     1  W,  sess,  I.  c.  18. 

And  by  31  Geo.  3.  c.  32.  §  8.  every  Roman  catholic  minister,  on 
taking  the  oath,  and  conforming  to  the  regulations  therein  spe- 
cified, shall  be  exempted  from  the  office  of  churchwarden. 

By  10&'  11  W.  C.23.  §  2.  (a)  All  persons  who  have  prosecuted 
felons  to  conviction  are  exempted  from  the  office  of  church- 
warden in  the  parish  where  the  offence  was  committed. 

No  Serjeant,  corporal)  or  drummer  of  the  militia,  nor  any  pri- 
vate man,  from  the  time  of  his  inrolment  until  his  discharge, 
shall  be  liable  to  serve  as  a  peace  or  parish  officer. 

II.    Choosing  and  ^'earing   ChwcIiwardenSf  ititk  their  Duty 

tkeretipon: 

Churchwardens  shall  be  chosen  yearly  in  Easter  week  by  the 
joint  consent  of  the  minister  and  ifarishioners,  if  it  may  be;  but 
if  they  cannot  agree,  the  minister  snail  choose  one,  and  the  parish- 
ioners another.     89  Canon  of  1603. 

But  where  there  is  custom  for  the  paiishionera  to  choose  both, 
that  custom  shall  continue.     Gibs,  Codex^  2462. 

A  person  chosen  churchwarden,  refusing  to  take  his  office  and 
oath,  may  be  excommunicated  for  the  refusal ;  and  no  prohibition 
will  lie.     /</.243. 

And  the  ecclesiastical  judge,  refusing  to  swear  him»  may  be  com- 
pelled by  a  mandamus.     Id,  243. 

The  cnurchwarden's  oath,  as  said  to  have  been  agreed  on  upon 
mutual  consultation  between  the  civilians  and  common  lawyers,  is 
as.  follows : 

You  shall  swear  trtdy  and  faithfuUy  to  execute  the  office  of^ 
chvrchtvarden  xmihin  your  parish^  and  according  to  the  best  oj 
your  skill  and  knotvledge  present  such  things  and  persons  as  to 
your  knotvledge  are  presentable  by  the  la^vs  ecdesiastical  of  this 
realm  ;  so  help  you  Godj  and  the  contents  of  this  book. 

Churchwardens  being  thus  sworn  are  so  far  incorporated  by  law, 
as  to  sue  for  the  goods  of  the  church,  and  to  bring  an  action  of  tres- 
pass for  them  ;  and  also  to  purchase  goods  for  the  use  of  the  parish ; 


'  0   Ry  Stat.  58  G.  .7.  c.  7.   §  2,   CcrtificRt<«  granted  under  10  &  1 1  W.  5  r.  2^' 
are  not  to  be  transferable. 
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but  tfiey  are  not  a  corporation  in  such  sort  as  to  purchase  iands> 
or  take  by  grant,  except  in  London  by  custom.     Id,  941 . 

Churchwardens  shall  continue  in  office  till  the  new  chuW;h-  How  long  tlioy 
wardens  be  sworn.     Can.  118.  ihall  continue. 

IIL    Their  Duty  in  levying  Rates  i  and  therein  of  Vestries 

and  select  Vestries, 

Churchwardens  have  no  power  to  make  a  rate  themselves  ex-  WatMn,  389. 
elusive  of  the  parishioners,  their  duty  being  only  to  summon  the 
parishioners,  who  are  to  meet  in  vestry,  a  place  so  called  from  the 
▼estments  of  the  minister  kept  there  for  that  purpose. 

By  Stat.  58  Geo,  3.  c.  69.  intituled  ''  An  act  for  the  regula-  is  G.  5.  c.  69. 
tions  of  parish  vestries,"  it  is  enacted  that  no  vestry  or  meeting  of 
the  inhabitants  in  vestry  of  or  for  any  parish  shall  be  holden  until 
public  notice  shall  have  been  given  of  such  vestry » and  of  the  place 
aud  hour  of  holding  the  same,  and  the  special  purpose  thereof, 
three  days  at  the  least  before  the  day  to  be  appointed  for  holding 
such  vestry,  by  the  publication  of  such  notice  in  the  parish  church 
or  chapel  on  some  Sunday  during  or  immediately  afler  divine  ser- 
vice, and  by  affixing  the  same,  fairly  written  or  printed,  on  the 
principal  door  of  such  church  or  chapel,  (a) 

When  the  churchwardens  and  parishioners  are  assembled  in  Laying  the 
vestry,  they  are  to  consider  what  sum  of  money  it  will  be  necessary  rates, 
to  raise  for  such  repairs  as  shall  then  be  needful ;  and  after  they  l^<-*ggc,  I7l. 
have  agreed  what  sum  is  fit,  they  are  to  make  an  equal  levy. 

A  rule  nisi  was  obtained  for  a  mandamus  to  the  defendants,  to  R.  v.  Church- 
summon  a  meeting  of  the  churchwardens  and  overseers,  and  of  the  <lens  and  ever- 
vestry  or  princip^d  inhabitants  of  the  two  united  parishes,  to  agree  "^^  ***  parisiiea 
upon  and  ascertain  the  monies  and  rates  to  be  assessed  for  the  ^  juar'^^!^'^ 
repairs  of  the  church  of  St.  John%  which  had  become  ruinous,  &c,   ireMtminster,' 
It  was  contended  upon  shewing  cause  that  a  mandamus  for  a  4  M.  &  S.  2io. 
church-rate  would  not  lie.     But  per  curiam — Although  this  court 
will  not  interfere  by  mandamta  to  compel  the  churchwardens,  &q, 
to  make  a  church-rate,  which  is  properly  of  ecclesiastical  cogni- 
zance, yet  they  will  put  in  motion  their  functions  in  ordine  ad,  i.  e. 
to  assemble  in  order  to  inquire  and  agree  whether  it  be  fit  that  a 
rate  should  be  made.     Rule  absolute. 

By  Stat.  53  Geo*  3.  c,  1 27-  §  7«     For  the  more  easily  and  speedily  ^  ^'  '•  ^*  i  ^7* 
recovering  of  church  rates  or  chapel  rates  of  limited  amount  it  is  l'^* 
enacted,  that  "  if  any  one  duly  rated  to  a  church  rate  or  chapel  churcrorchawl 
rate,  the  validity  whereof  has  not  been  questioned  in  any  eccle-  rai««. 
siastical  court,  shall  refuse  or  neglect  to  pay  the  same  sum  at 
which  he  is  so  rated,  it  shall  and  may  be  lawful  for  any  one  justice 
of  the  peace  of  the  same  county,  riding,  city,  liberty,  or  town 
corporate,  where  the  church  or  chapel  is  situated,  in  respect 
whereof  such  rate  shall  have  been  made,  upon  the  complaint  (A) 
of  any  churchwarden  or  churchwardens,  chapel  warden  or  chapel- 
wardens,  who  ought  to  receive  and  collect  the  same,  by  warrant 
(B)  under  the  hand  and  seal  of  such  justice,  to  convene  before 
any  two  or  more  such  justices  of  the  peace  any  person  so  refusing 
or  neglecting  to  pay  such  rate,  and  to  examine  upon  oath  (which 
oath  the  saia  justices  are  hereby  empowered  to  administer)  into 
the  merits  of  the  said  complaint,  and  by  order  (C)  under  their 

(a)  The  proTisions  of  tliis  atat.  and  also  of  59  G.  5.  c.  85.  will  be  inserted  in 
Vol.  if,  under  §  1. 8. ;  for  which,  see  yestri/  in  the  Index. 
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55  G.  5.  c.  1 27.  hands  and  seals  to  direct  the  payment  of  wliot  is  due  and  pejMe 
§  7.  in  respect  to  such  rate,  so  as  the  sum  ordered  and  directed  to  be 

paid  as  aforesaid  do  not  exceed  10/.,  over  and  above  the  reason- 
able costs  and  charges,  to  be  ascertained  by  such  justices ;  and 
upon  refusal  or  neglect  of  such  party  .to  pay  according  to  such 
order,  it  shall  and  may  be  lawful  for  any  one  of  such  justices,  by 
warrant  (D)  under  his  hand  and  seal,  to  levy  the  money  thereby 
ordered  to  be  paid,  together  with  the  amount  of  such  costs  and 
charges,  by  distress  and  sale  of  the  goods  of  sudi  offender,  his 
executors  or  administrators,  rendering  only  tlie  overplus  to  him 
or  her,  the  necessary  charges  of  distraining  being  thereout  first 
Appeal.  deducted  and  allowed  by  the  said  justices ;"  and  any  person  find« 

ing  himself  aggrieved  by  any  judgment  given  by  two  or  more  such 
justices,  may  appeal  to  the  next  general  quarter  sessions  to  be 
held  for  the  county,  city,  &c,  &c.  wherein  the  church  or  chapel 
is  situated,  in  respect  whereof  such  rate  shall  have  been  made, 
and  the  justices  of  the  peace  there  present,  shall  proceed  finally 
to  hear  and  determine  the  matter,  and  to  reverse  the  said  judgment 
Tn  case  of  ap-     if  they  shall  see  cause ;  and  if  the  judgment  given  by  the  first  two 
peal  warrant  of  or  more  justices  be  affirmed,  the  same  shall  be  decreed  by  order 
distress  not  to     ^f  gessions,  with  costs,  against  the  appellant,  to  be  levied  by  dis. 
***"®*  tress  and  sale  of  the  goods  and  chattels  of  the  said  party  appel- 

lant :  Provided  always,  that  in  case  any  such  appeal,  no  warrant 
of  distress  shall  be  granted  until  after  such  appeal  be  determined: 
Saving  of  the     «  Provided  also,  that  nothing  herein  contamed  shall  extend  to 
ecclesiastical  ju-  jj^gj.  ^j.  interfere  with  the  jurisdiction  of  the  ecclesiastiral  courts 
nsdic  on,  ^^  hear,  and  determine  causes  touching  the  validity  of  any  church 

rate  or  chapel  rate,  or  from  proceeding  to  enforce  the  payment 
Rate  exceeding  of  any  such  rate,  if  the  same  shall  exceed  the  sum  of  10/,  from  the 
lOU  party  proceeded  against :  Provided  likewise,  that  if  tlie  validity  of 

such  rate,  or  the  liability  of  the  person  from  whom  it  is  demanded 
to  pay  the  same,  be  disputed,  and  the  party  disputing  the  same 
give  notice  thereof  to  the  justices,  the  justices  shall  forbear  giving 
judgment  thereupon,  and  the  person  or  persons  demanding  the 
same  may  then  proceed  to  the  recovery  of  their  demand,  accord- 
ing to  due  course  of  law,  as  heretofore  used,  and  accustomed: 
Provided  likewise,  that  nothing  herein  contained  shall  afiect  any 
regulations  that  may  have  been  made  by  authority  of  pariiament, 
respecting  the  church  rates  or  chapel  rates  of  any  particular 
parishes  or  districts.*' 

A  custom  in  the  parish,  to  pay  the  church  rate  by  divisions,  is 
good.  And  an  allegation  in  an  action  for  a  false  return  to  a  man- 
damus, of  a  custom  of  payment  by  the  chapel  wardens  of  A.  to  the 
churchwardens  of  B.,  may  be  supported  by  evidence  of  a  custom 
of  payment  to  officers  acting  only  for  the  township  of  B.,  not 
co-extensive  with  the  parish  of  B.  but  who  have  always  been  de- 
scribed as  the  churchwardens  of  B.,  for  being  merely  a  name  of 
description,  it  is  sufficient,  though  it  be  not  their  legal  name.  Stead 
V.  Heaton,  4  T.  R.  669. 

R.  v.  Chapeltvardens  of  the  totonship  of  Haworth,  in  the  parish 
o^Bradwortri  in  the  JV.  R.  of  Yorkshire,  12  East.  556.  Motion 
ior  a  mandamus  to  these  defendants,  to  make  a  rate  upon  the  in- 
habitants of  their  township  for  levying  501.  being  one-fifth  part  of 
a  church  rate  charged  upon  the  parish  at  large,  for  reimbursiMg 
the  churchwardens  of  the  town  of  Braelford  such  sums  as  they 
had  expended^  or  might  hereafter  expend  on  the  parish  church  of 
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Bradford^  and  to  pay  the  said  50/.  when  raised  to  those  church- 
wardens. The  relators*  affidavit  stated  that  the  parish  of  Bradford 
consisted  of  fifteen  townships,  of  which  Hatvorth  is  one,  and  that 
there  is  an  inimenioria]  custom  in  the  parish,  that  each  of  the 
townships  should  contribute  to  the  church  rates  in  certain  pro- 
portions stated,  of  which  the  proportion  of  Hatoorth  was  one- 
tifth :  That  at  a  vestry  held  in  the  parish  church  on  the  4th  of 
April  last,  after  regular  notice,  it  was  ordered  that  the  church- 
wardens of  Bradford  should  collect  the  rate  in  question  of  250/. 
for  reimbursing  themselves  such  sums  as  they  had  expended,  or 
might  thereafter  expend  on  the  parish  church  of  Bradford^  and 
then  stated  a  demand  and  refusaJ  of  the  proportion  of  the  rate 
payable  by  the  defendants. 

In  answer,  it  was  objected,  1st.  That  any  custom  for  fixing  on 
a  part  of  a  parish,  a  certain  proportion  of  a  church  rate,  which 
ought  to  be  equally  distributed  on  all  the  parishioners,  was  bad 
upon  the  face  of  it,  as  making  that  certain  and  invariable  which 
in  its  very  nature  was  variable  and  fluctuating,  unequal  and  unjust: 
This  question  it  was  said  was  not  decided  in  Stead  v.  Heaton^ 
4  T.  R,  669,  which  turned  on  another  point  as  to  the  evidence  of 
the  custom.  Lord  EUenborough  C.  J.  We  shall  not  decide  this 
question  upon  affidavits,  but  snail  for  this  purpose  assume  the 
custom  to  be  good ;  the  point  however  did  not  pass  without  con- 
sideration in  Stead  v.  Heaton* 

Secondly,  that  no  rate  could  be  made  to  reimburse  church- 
wardens, for  they  were  not  bound,  nor  ought  they  to  lay  out 
money  till  they  had  collected  it  in  hand,  non  constat^  that  it  is  to  re- 
imburse them  what  they  have  expended  within  the  same  year. 
And  Datoson  v.  Wilkinson  (Andr.  11.  and  Cas,  temp.  //ar^/w.SSl.) 
and  Taometf'n  case  {2Ld.Ra^.  1009.)  were  cited  as  negativing 
the  power  of  churchwardens  to  make  a  rate  to  reimburse  them- 
selves, or  former  churchwardens. 

Lord  EUenborough  C.  J.  The  regular  way  is  for  the  church- 
wardens to  raise  the  money  before  hand,  by  a  rate  made  in  the 
regular  form  for  the  repairs  of  the  church,  in  order  that  the 
money  may  be  paid  by  the  existing  inhabitants  at  the  time,  on 
whom  the  burden  ought  properly  to  fall.  It  will  indeed  sometimes 
happen,  that  more  may  be  required  to  be  expended  at  the  time, 
than  the  actual  sum  collected  will  cover,  but  still  it  is  admitted 
that  the  inconvenience  has  been  gotten  rid  of  in  such  cases  by  an 
evasion,  for  the  rate  has  been  nMide  in  the  common  form,  itod  when 
the  churchwardens  have  collected  the  money,  they  have  repaid 
themselves  what  they  had  disbursed  for  the  parish.  But  we  can- 
not now  grant  the  mandamus^  to  make  a  rate  in  the  common  form ; 
tor  the  demand  made  upon  the  defendants,  was  to  make  a  rate  in 
the  form  in  which  the  rule  is  drawn  up,  to  reimburse  the  church- 
wardens of  Bradford  for  money  which  they  had  expended,  as  well 
as  for  what  they  might  expend,  and  the  refusal  of  the  defendants 
to  make  such  a  rate,  applies  to  the  form  of  the  demand,  and  we 
cannot  now  qualify  their  refusal ;  at  present  it  appears  that  the 
rate  prayed  for  in  this  form  would  be  bad,  and  therefore  we  can- 
not enforce  it  by  mandamus.— Per  curiam,  Rule  discharged. 

Church  rates  depend  upon  prescription  alone,  wherefore  officers  Church  ratt  is 
may  obtain  the  name  of  churchwardens  by  prescription,  though  •>>*  prticriptioii. 
thoy  be  not  strictly  such,     4  T.  R.  669. 
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S3  G.  5.  c.  1 27.  hands  and  seals  to  direct  the  payment  of  what  is  due  and  payable 
§  7.  in  respect  to  such  rate,  so  as  the  sum  ordered  and  directed  to  be 

paid  as  aforesaid  do  not  exceed  10/.,  over  and  above  the  reason- 
able costs  and  charges,  to  be  ascertained  by  such  justices ;  and 
upon  refusal  or  neglect  of  such  party  .to  pay  according  to  sucli 
order,  it  shall  and  may  be  lawful  for  any  one  of  such  justices,  by 
warrant  (D)  under  his  hand  and  seal,  to  levy  the  money  thereby 
ordered  to  be  paid,  together  with  the  amount  of  such  costs  and 
charges,  by  distress  and  sale  of  the  goods  of  sudi  offender,  bis 
executors  or  administrators,  rendering  only  the  overplus  to  him 
or  her,  the  necessary  charges  of  distraining  being  thereout  first 
Appeal.  deducted  and  allowed  by  the  said  justices ;"  and  any  person  find* 

ing  himself  aggrieved  by  any  judgment  given  by  two  or  more  such 
justices,  may  appeal  to  the  next  general  quarter  sessions  to  be 
held  for  the  county,  city,  &c.  &c.  wherein  the  church  or  chapel 
is  situated,  in  respect  whereof  such  rate  shall  have  been  made, 
and  the  justices  of  the  peace  there  present,  shall  proceed  finally 
to  hear  and  determine  the  matter,  and  to  reverse  the  said  judgment 
In  case  of  ap-     if  they  shall  see  cause  ;  and  if  the  judgment  given  by  the  first  two 
peal  warrant  of  or  more  justices  be  affirmed,  the  same  shall  be  decreed  by  order 
distren  not  to     ^f  sessions,  with  costs,  against  the  appellant,  to  be  levied  by  dis- 
"*"®*  tress  and  sale  of  the  goods  and  chattels  of  the  said  party  appel- 

lant :  Provided  always,  that  in  case  any  such  appeal,  no  warrant 
of  distress  shall  be  granted  until  afler  such  appeal  be  determined: 
Saving  of  the     "  Provided  also,  that  nothing  herein  contamed  shall  extend  to 
wdeaiastical  ju-  ^jgj.  ^^  interfere  with  the  jurisdiction  of  the  ecclesiastical  courts 
^°*  to  hear  and  determine  causes  touching  the  validity  of  any  church 

rate  or  chapel  rate,  or  from  proceeding  to  enforce  the  payment 
Rate  exceeding  of  any  such  rate,  if  the  same  shall  exceed  the  sum  of  10/.  from  the 
10^  party  proceeded  against :  Provided  likewise,  that  if  the  validity  of 

such  rate,  or  the  liability  of  the  person  from  whom  it  is  denuinded 
to  pay  the  same,  be  disputed,  and  the  party  disputing  the  same 
give  notice  thereof  to  the  justices,  the  justices  shall  forbear  giving 
judgment  thereupon,  and  the  person  or  persons  demanding  the 
same  may  then  proceed  to  the  recovery  of  their  demand,  accord- 
ing to  due  course  of  law,  as  heretofore  used,  and  accustomed: 
Provided  likewise,  that  nothing  herein  contained  shall  affect  any 
regulations  that  may  have  been  made  bv  authority  of  parliament, 
respecting  the  church  rates  or  chapel  rates  of  any  particular 
parishes  or  districts.** 

A  custom  in  the  parish,  to  pay  the  church  rate  by  divisions,  is 
good.  And  an  allegation  in  an  action  for  a  false  return  to  a  man' 
damns,  of  a  custom  of  payment  by  the  chapelwardens  of  A.  to  the 
churchwardens  of  B.,  may  be  supported  by  evidence  of  a  custom 
of  payment  to  officers  acting  only  for  the  township  of  B.,  not 
co-extensive  with  the  parish  of  B.  but  who  have  always  been  de- 
scribed as  the  churchwardens  of  B.,  for  being  merely  a  name  of 
description,  it  is  sufficient,  though  it  be  not  their  legal  name.  Stead 
v.  Heaton,  4  T.  R,  669. 

R.  V.  Chapelwardens  of  the  totvnship  of  Haworth,  in  the  parish 
of  Bradworth  in  the  W.  R.  of  Yorkshire,  12  East.  556.  Motion 
tor  a  mandamus  to  these  defendants,  to  make  a  rate  upon  the  in- 
habitants of  their  township  for  levying  50/.  being  one-fifth  part  of 
a  church  rate  charged  upon  the  parish  at  large,  for  reimbursing 
the  churchwardens  of  the  town  of  Braclford  such  sums  as  thev 
had  expended,  or  might  hereafter  expend  on  the  parish  church  of 
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Bradford^  and  to  pay  the  said  50/.  when  raised  to  those  church- 
wardens. The  relators'  affidavit  stated  that  the  parish  of  Bradford 
consisted  of  fifteen  townships,  of  which  Hatoorth  is  one,  and  that 
there  is  an  iramemorial  custom  in  the  parish,  that  each  of  the 
townships  should  contribute  to  the  church  rates  in  certain  pro- 
portions stated,  of  which  the  proportion  of  Hatoorth  was  one- 
fifth  :  That  at  a  vestry  held  in  the  parish  church  on  the  4th  of 
jlpril  last,  after  regular  notice,  it  was  ordered  that  the  church- 
wardens of  Bradford  should  collect  the  rate  in  question  of  250/. 
for  reimbursing  themselves  such  sums  as  they  had  expended,  or 
might  thereaifer  expend  on  the  parish  church  of  Bradford^  and 
then  stated  a  demand  and  refusal  of  the  proportion  of  the  rate 
payable  by  the  defendants. 

In  answer,  it  was  objected,  Ist.  That  any  custom  for  fixing  on 
a  part  of  a  parish,  a  certain  proportion  of  a  church  rate,  which 
ought  to  be  equally  distributed  on  all  the  parishioners,  was  bad 
upon  the  face  of  it,  as  making  that  certain  and  invariable  which 
in  its  very  nature  was  variable  and  fluctuating,  unequal  and  unjust: 
This  question  it  was  said  was  not  decided  in  Stead  v.  Heaton^ 
4  T.  R,  669,  which  turned  on  another  point  as  to  the  evidence  of 
the  custom.  Lord  EUenborough  C.  J.  We  shall  not  decide  this 
question  upon  affidavits,  but  shall  for  this  purpose  assume  the 
custom  to  be  good ;  the  point  however  did  not  pass  without  con- 
sideration in  Stead  v.  Heaton. 

Secondly,  that  no  rate  could  bie  made  to  reimburse  church- 
wardens, for  they  were  not  bound,  nor  ought  thev  to  lay  out 
money  till  they  had  collected  it  in  hand,  non  constaty  tnat  it  is  to  re- 
imburse them  what  they  have  expended  within  the  same  year. 
And  Dawson  Y,  Wilkinson  (Andr,  11.  and  Cas.temp.  Hardw. SSI.) 
and  Tatonei/'s  case  (2Ld.Raym.  1009.)  were  cited  as  negativing 
the  power  of  churchwardens  to  make  a  rate  to  reimburse  them- 
selves, or  former  churchwardens. 

Lord  EUenborough  C.  J.  The  regular  way  is  for  the  church- 
wardens to  raise  the  money  before  hand,  by  a  rate  made  in  the 
regular  form  for  the  repairs  of  the  church,  in  order  that  the 
money  may  be  paid  by  the  existing  inhabitants  at  the  time,  on 
whom  the  burden  ought  properly  to  fall.  It  will  indeed  sometimes 
happen,  that  more  may  be  required  to  be  expended  at  the  time, 
than  the  actual  sum  collected  will  cover,  but  still  it  is  admitted 
that  the  inconvenience  has  been  gotten  rid  of  in  such  cases  by  an 
evasion,  for  the  rate  has  been  made  in  the  common  form,  ^d  when 
the  churchwardens  have  collected  the  money,  they  have  repaid 
themselves  what  they  had  disbursed  for  the  parish.  But  we  can- 
not now  grant  the  mandamusy  to  make  a  rate  in  the  common  form ; 
for  the  demand  made  upon  the  defendants,  was  to  make  a  rate  in 
the  form  in  which  the  rule  is  drawn  up,  to  reimburse  the  church- 
wardens of  Bradford  for  money  which  they  had  expended,  as  well 
as  for  what  they  might  expend,  and  the  refusal  of  the  defendants 
to  make  such  a  rate,  applies  to  the  form  of  the  demand,  and  we 
cannot  now  qualify  their  refusal ;  at  present  it  appears  that  the 
rate  prayed  for  in  this  form  would  be  bad,  and  therefore  we  can- 
not enforce  it  by  mandamus. — Per  curiam.  Rule  discharged. 

Church  rates  depend  upon  prescription  alone,  wherefore  officers  Church  rate  is 
may  obtain  the  name  of  churchwardens  by  prescription,  though  *>>'  pr«i«riptioi!. 
th©y  be  not  strictly  such,    4  T.  R,  669. 
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A  church  rate  is  purely  the  subject  of  ecclesiastical  jurisdiction; 
therefore,  a  mandnmns  to  the  churchwardens  to  make  such  rate  will 
not  be  entertained.     R.  v.  St.  Peters  Thetford,  5  T.  R.  $6h 
Ante,  p.  485.  gut  tlie  Court  of  K.  B.  will  put  in  motion  their  functions  in  ordine 

ady  i.  e.  to  assemble  in  order  to  inquire  and  agree  whether  it  be  fit 
that  a  rate  should  be  made.    R.  v.  St,  Johns  and  St.  MargarcCs 
Westminster.     4"  M.  <^  S.  250. 
Of  a  vestry  Jt  is  usual  for  the  vestry  to  appoint  a  clerk  for  the  better  ma- 

jj^*"^-  nagement  of  the  duty  that  devolves  to  them.     But  this  is  an  office 

ivai^cns  o?  "     ^^  merely  a  private  nature.     It  depends  altogether  on  the  will  of 
Croydon,  the  inhabitants,  who  may  elect  a  different  clerk  at  each  vestry. 

g  T.  U.  714.        Neither  is  any  salary  annexed  to  the  situation  :  if  the  fees  are  to 

be  paid  out  of  the  poor  rates,  there  is  an  end  of  all  pFescriptive 
right  to  it.  As  to  any  supposed  agreement  made  by  the  parish- 
ioners that  such  should  be  an  annual  ofnce,  it  cannot  be  obliga- 
tory longer  than  the  parties  choose  to  fulfil  it ;  for  it  may  be  re- 
voked at  the  next  vestry.  It  is  not,  therefore,  a  fixe4  permanent 
ofiice,  for  which  a  mandamus  will  lie. 
Select  vestry.  |}y  custom  there  may  be  select  vestries  of  a  certain  number  of 

persons  elected  yearly  to  make  rates,  and  manage  the  concerns 

of  the  parish  for  that  year :  and  such  custom  is  a  good  custom. 

Read.  Ch.  Service.     Gibs.  246.     Str.  4-28. 

Two  rales ;  one       It  is  holden  that  a  rate  for  the  reparation  of  the  fabric  of  a 

for  the  fabric,      church  is  real,  charging  the  land,  and  not  the  person  ;  but  a  rate 

another  for  or-    ^^^  qmaments  is  personal,  upon   the   goods,  and  not  upon  the 

land.     Gibs.  220. 
In  what  respects       And  in  Jefferys  case,  5  Rep,  67.  it  was  solemnly  a^udged  that 
the  occupier  is    ^q  rates  for  the  repair  of  tne  church  sh^ll  be  laid  upon  ever)' 
chargeable,  an^    occupier  of  lands  in  the  parish,  although  such  occupier  live  in 

another  parish ;  and  such  person  may  com^  to  the  vestries  of  the 
parishioners,  and  vote  in  making  a  rate ;  but  he  shall  not  be 
charged  towards  the  ornament  oi  the  church,  as  for  bells,  repair 
of  seats,  bread  and  wine,  clerk's  wages*!  visitation  charges,  and  the 
like,  by  reason  of  such  lands;  for  that  the  personal  estates  of  the 
inhabitants  are  chargeable  with  every  thing  th^t  dotli  not  relate  to 
tfie  fabric  of  the  church,  or  repairs  of  th^  fences  of  the  church- 
yard, or  such  other  things  as  concern  the  freehold. 

And  therefore  some  have  been  of  opinion  that  churchwardens 
should  make  two  rates ;  one  upon  l^nds  and  houses*  which  may 
concern  the  freehold  of  the  church,  and  another  upon  personal 
estates  and  stock,  to  defray  other  expenses.  But  as  this  method 
creates  confusion,  so  it  is  seldom  practised. 
p.  178.  And  Sir  Simon  Degze  says,  that  he  copceives  the  law  to  be 
clear  otherwise;  and  that  a  foreigner  who  holds  lands  in  the 
parish  is  as  much  obliged  to  pay  towards  the  belU,  seats,  and 
ornaments,  as  to  the  repair  of  th^  church  ;  otherwise  there  would 
be  great  confusion  in  making  several  levies,  which  h^  never  ob- 
served to  be  practised  within  his  knowledge.  But  he  leaves  it  a 
query  among  a  diversity  of  opinions. 
p.  92.  And  Mr.  Shavo^  in  his  parish  law:,  having  cit^  the  authors  who 

hold  these  different  opinions,  says,  that  the  practice  generally  nov 
goes  according  to  the  opinion  last  mentioned,  namely,  that 
foreigners  occupying  lands  within  the  parish  sliall  be  charged  to 
both  ;  and  that  the  ecclesiastical  judges,  as  well  as  the  temporal, 
ibr  the  ease  and  convenience  wliich  accrues  from  the  making  ot 


§  nu  IV.  dtttc^Uiamniaf^  489 

one  ievy  for  all,  do  give  countenance  thereto,  and  begin  to  treat 
the  contrary  opinion  as  obsolete  and  out  of  doors. 

A  taxation  by  the  pound  rate  is  the  most  equitable  way,  and  not  Equal  pound 
according  to  tlie  quantity  of  the  land.    Wood's  Inst,  6. 1.  c.  7-  rate. 

An  entry  of  the  receipt  of. money  by  officers  of  a  township  from   Evidence  of 
the  officers  of  another  township,  of  a  proportion  of  church  rates  custom  to  pay 
made  in  a  parish  book,  is  evidence  to  charge  the  latter  officers  with  J^^  church  rat«ft 
the  same  proportion  in  future ;  and  another  entry  explaining  tlie  '"  pfo|»rtionB. 
proportions  made  on  the  same  page  is  also  admissible  evidence, 
for  they  refer  to  each  other,  and  usages  relating  to  parishes  must 
be  got  out  of  the  parish  books.     Stead  v.  Heaton^  5  T.R,  669. 

nliere  lands  are  in  farm>  not  the  lessor  but  the  tenant  shall  be  Tenant  to  be 
rated  and  pay.     Gibs.  Codex,  221.  charge*!,  and 

An  impropriator,  though  bound  to  repair  the  chancel,  is  also  not  the  landlord. 
bound  to  contribute  to  the  reparations  of  the  church,  if  he  J^^^char  •- 
hath  lands  in  the  parish,  which  are  not  parcel  of  the  parsonage.  ^^J^  *^  ^  *'**' 
/(/.  221.  223. 

If  any  person  find  himself  aggrieved  at  the  inequality  of  the  assess-  Appeal  ngainct 
roent,  his  appeal  must  be  to  the  ecclesiastical  judge.  Degge,  172.     ^*  '»*^ 

When  the  amount  of  assessment  does  not  exceed  the  sum  of 
10/.  he  has  an  appeal  to  the  quarter  sessions  by  5S  G.  3.  c.  127. 
§  7»     See  aniej  p.  485- 

And  in  such  case,  if  he  will  be  relieved,  he  must  shew  that  he  is 
illegally  or  unequally  taxed  in  respect  of  the  quantity  of  his  land, 
as  being  rated  for  more  than  he  has,  or  that  the  land  which  he 
hath  is  over-rated,  or  that  the  rate  was  needless,  or  that  some  lands 
in  the  parish  are  omitted  in  the  rate.    1  JVood^s  Insi.  b.l.c.  7. 

If  any  refuse  to  pay  the  rates,  being  demanded  by  the  church-  lUtesbowtobf 
wardens,  they  are  to  be  sued  for  in  the  ecclesiastics  courts,  and  '^'^vered. 
not  elsewhere.     Gibs.  219.    Degge,  171. 

If  the  validity  of  the  rate  has  not  been  questioned  in  any  eccle- 
siastical court,  and  the  sum  demanded  does  not  exceed  10/.  com- 
plaint may  be  made  to  one  justice.     See  53  Geo.  3.  c.  127.  $  7*  ante. 

Also  a  Quaker  refusing  to  pay  church  rates,  may  be  sue4,  as  Quakers  refut- 
other  parisnioners,  in  the  ecclesiastical  court ;  or  he  may  be  pro-  ^  v^y- 
ceeded  against  before  the  justices  of  the  peace,  in  the  same  man- 
ner as  for  his  tithes. 

And  by  stat  53  Geo.  3.  c.  127.  $6.  reciting,  that  whereas  by  53G.3.C.  197. 
7  &  8  fK.  3.  it  is  enacted  where  any  quaker  shall  refuse  to  pay  for  §  6. 
or  compound  for  his  great  or  small  tithes,  or  to  pay  any  church 
rates,  two  or  more  of  his  majesty's  justices  of  the  peace  are  autho- 
rised to  hear  and  determine  the  same,  not  exceeding  the  value  of 
10/. :  And  that  whereas  by  1  Geo.  I.  tlie  said  act  is  extended  to 
other  objects :  and  that  it  is  become  expedient  to  enlarge  the  said 
sum ;  it  is  enacted,  that  all  the  provisions  of  the  said  acts  shall  be 
deemed  to  extend  to  any  value  not  exceeding  50^.:  Provided 
always,  that  one  justice  shall  be  competent  to  receive  the  original 
complaint,  and  to  summon  the  parties  to  appear  before  two  or 
inQre  justices  of  the  peace,  as  in  the  said  act  is  set  forth, 

IV.  Their  Duty  as  to  *  Repairs;  ayul  therein  concerning 

Church  Seats. 

Of  common  right,  the  soil  and  freehold  of  the  church  is  the  Who  ihall 
parson's:  the  use  of  the  body  of  the  church,  and  the  repair  of  it,  repair. 
oonamon  to  the  parishioners ;  and  the  dispostng  of  the  seats  therein, 
the  right  of  the  ordinary*     Gibs.  221. 
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The  spiritual  court  may  compel  the  parlshioherfi  to  repair  the 
body  of  the  church,  and  may  excommunicate  every  one  of  them 
till  it  be  repaired  :  but  those  that  are  willing  to  contribute  shall  be 
absolved,  till  the  greater  part  agree  to  a  tax.  Read.  Ch.  Service. 

If  the  churchwardens  erect  or  add  any  thing  new,  either  to  the 
fabrick  of  the  church,  utensils,  or  church-yard,  they  must  have 
the  consent  of  the  parishioners;  and  if  such  additions  are  in  the 
church,  the  bishop*s  licence  is  also  necessary.  But  where  neces- 
sary repairs  are  wanting,  tlie  greater  part  of  the  parish  will  bind 
the  less ;  and  if  the  m%jor  part  will  not  consent  where  repairs  are 
necessary,  the  churchwardens  may  repair  without  their  consent, 
if  upon  notice  given  they  refuse  to  meet,  or  when  they  are  met 
refuse  to  make  a  rate.  But  if  a  church  fall  down,  the  parishionen 
are  not  bound  to  rebuild  it.     Read,  Ch.  Service.     1  Vent.  367* 

But  if  a  church  be  so  much  out  of  repair  that  it  is  necessary  to 
pull  it  down,  or  so  [small]  that  it  needs  to  be  enlarged,  the  major 
part  of  the  parishioners  may  make  a  rate  for  new  building  or 
enlarging,'  as  there  shall  be  occasion.  This  was  declared  in  the 
29  C.  2.  by  all  the  three  courts  successively ;  notwithstanding  the 
cause  was  laboured  by  a  great  number  of  quakers  who  opposed 
tlie  rate.     Gibs.  221. 

The  parson,  that  is,  the  spiritual  rector,  as  also  the  lay  impro- 
priator, is  bound  by  common  right  to  repair  the  chancel,  and  is 
thereupon  entitled  to  the  chief  seat  therein,  unless  another  hath  it 
by  prescription ;  yet  he  hath  not  the  disposal  of  the  seats  therein, 
but  the  bishop.     Id.  22S.  224. 

An  aisle  in  a  church,  which  hath  time  out  of  mind  belonged  to 
a  particular  house,  and  been  maintained  and  repaired  by  the  owner 
of  that  house,  is  part  of  his  frank  tenement,  and  the  ordinary  can- 
not dispose  of  it,  or  intermeddle  in  it.     Id.  221. 

A  seat,  or  priority  in  a  seat,  in  the  body  of  the  church,  may  be  pre- 
scribed for  as  belonging  to  a  house,  if  it  hath  been  used  and  also  re- 
paired time  out  of  mmd  by  the  inhabitants  of  such  house.  Id.  221. 

And  no  one  can  claim  a  seat  in  a  church  by  prescripti<m  as  s^- 
pendant  or  belonging  to  land ;  but  it  must  be  laid  as  belonging  to 
a  house,  in  respect  to  the  inhabitancy  thereof.  1  Wood's  Inst, 
h.  1.  c.  7. 

Nor  can  he  claim  such  a  seat  by  length  of  possession  onlj, 
without  claiming  it  as  appurtenant  to  a  messuage.     1  T.R.  428. 

Nor  can  a  seat  be  granted  to  a  person  and  his  heirs  absolutely ; 
for  the  seat  doth  not  belong  to  the  person,  but  to  the  inhabitant. 
Gibs.  221.     Poph.  140.     T.  Raym.  246. 

But  if  a  faculty  be  annexed  to  a  messuage,  it  may  be  transferred 
with  the  messuage  to  another  person.     1  T.  i2. 4S1 . 

V.  Their  Duty  as  to  sundry  other  Matters. 

By  4S£/.  C.2.  §1.  Every  churchwarden  is  an  overseer  of  the 
poor,  although  every  overseer  of  the  poor  is  not  a  churchwarden. 
And  in  M.  15C.2.  A  churchwarden  was  committed  by  the 
the  justices*  ju-  ^^^j  next  justices,  as  churchwarden^  for  refusing  to  account  for  the 
ris^ction,  ex-  m^jjjgy  received  and  disbursed  by  him  ;  but  on  an  habeas  corpus  he 
cep  as  overseer.  ^^  discharged;  because  by  the  warrant  of  commitment  it  ought 

to  appear  that  he  was  overseer  of  the  poor,  for  by  the  statute  of 
4S  El.  that  is  annexed  to  his  office  of  churchwarden,  and  the 
justices  have  no  jurisdiction  over  him  as  churchwarden,  but  at 
overseer*     Dalt.  186. 
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They  are  to  see  that  the  church  ways  be  well  kept  and  repaired.  a>urcb  way. 
^^nd  the  right  to  a  church  way  may  be  claimed  and  maiDtained  by 
a  libel  in  the  spiritual  court*     2  Roli.  Abr.  287- 

Churchwardens  have  the  care  of  a  benefice  during  its  vacancy.  Vacancy. 
Having  first  taken  out  a  sequestration  from  the  spiritual  court, 
they  are  to  manage  all  the  profits  and  expenses  of  the  benefice  for 
him  that  shall  next  succeed ;  plough  and  sow  his  glebe  ;  take  in 
the  crop ;  collect  tithes ;  thFash  out  and  sell  corn  ;  repair  houses 
and  fences,  and  the  like.  And  they  shall  take  care  that  during 
the  vacancy  the  church  shall  be  duly  served  by  a  curate  approved 
by  the  bishop,  whom  they  are  to  pay  out  of  the  profits  of  the 
benefice.  And  if  the  successor  thinks  himself  aggrieved  by  them, 
he  may  appeal  to  the  ecclesiastical  judge.  Par.  L.  99.  Com.  Par. 
Of  90. 

They  (or  the  constable)  shall  levy  the  penalties  for  persons  Worldly  calling 
exercising  their  worldly  calling  on  the  Lord's  day.  29  C.  2.  c.  7.     on  the  Lord's 

They  shall  suffer  no  plays,  feasts,  banquets,  suppers,  church  ^y- 
ales,  drinkings,  temporal  courts  or  leets,  lay  juries,  musters,  or  ^q^^j^^^ 
any  profane   usage,  to  be  kept  in  the  church  or  church-yard. 
Can.  88. 

They  shall  see  that  the  parishioners  resort  to  church,  and  con-  Attending  di- 
tinue  there  orderly  during  divine  service ;  and  shall  present  the  vine  service, 
defaulters.     Can.  90. 

They  shall  not  suffer  any  idle  persons  to  abide  either  in  the   Loitaring  in 
church-yard,  or  church-porch,  during  the  time  of  divine  service,  or  the  church-yard, 
preaching ;  but  shall  cause  them  to  come  in  or  to  depart.   Can.  19.     Levying  I2d  m 

They  shall  levy  the  forfeiture  of  12cif.  a  Sunday,  on  the  goods  of  Sunday  for  not 
persons  not  coming  to  church.     1  El.  c.  2.  ooming  to 

They  (or  the  constable)  shall  levy  the  penalty  of  Sj.  4^.  for  <*"'<*• 
using  unlawful  pastimes  on  the  Lord's  day.     1  C.  c.  1.  i*^  aI*'** 

They  shall,  on  pain  of  20/.,  present  at  the  sessions  once  a  year  ^^  ^  V' 
the  monthly  absence  from  church  of  ^11  recusants,  and  the  names  ^^^usanta. 
and  ages  of  their  children  above  nine  years  old,  and  the  names  of 
their  servants.  And  if  the  party  presented  shall  be  indicted  and 
convicted,  the  churchwardens  shall  have  a  reward  of  40s.  to  be 
levied  of  the  recusant's  goods,  by  warrant  of  the  justices  in  ses- 
sions.   3  J.  c.  4*. 

They  shall  keep  excommunicated  persons  out  of  the  church.  Excommunt- 

Can.  85*  cate  persons. 

They  shall  take  care  to  have  in  the  church  a  lao'ge  bible,  book  Ornaroenu  of 
of  common  prayer,  book  of  homilies,  a  font  of  stone,  a  decent  ^^  church, 
communion  table,  with  proper  coverings,  the  ten  commandments 
set  up  at  the  east  end,  and  other  chosen  sentences  upon  the  walls, 
reading-desk,  and  pulpit,  and  chest  for  alms ;  all  at  the  charge  of 
the  parish.     Can.  80. 81. 82.  83. 84. 

They  ought  to  keep  the  keys  of  the  belfry,  and  to  take  care  that  Bella, 
the  bells  be  not  rung  without  good  cause,  to  be  allowed  by  the 
minister  and  themselves.  Can.  88. 

By  scat.  52  Geo.  3.  c.  146.  §  2.  Churchwardens  or  chapelwar-  Registen. 
dens  are  to  furnish  register  books,  adapted  to  the  forms  prescribed 
by  the  act,  at  the  expense  of  their  parish  or  chapelry,  whenever 
required  by  the  rector,  vicar,  curate,  or  officiating  minister  to 
provide  the  same.  Such  books  to  be  of  paper  unless  required  to 
be  of  parchment  by  such  churchwardens  or  chapelwardcns. 

By  §  5.  They  are  to  provide  and  keep  in  repair  at  tlie  expense 
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of  the  parish  or  chapelry,  a  dry  well^painted  iron  chett  for  the 
safe  and  secure  keeping  such  register  books. 

By  §  6.  They  are  to  make  fair  copies  (if  duly  appointed  so  to  do 
by  the  rector,  vicar,  &c.)  of  all  the  entries  in  the  register  book  annu- 
ally at  the  expiration  of  two  months  after  the  end  of  each  year,  and 
to  attest  the  verification  of  the  same  by  the  rector,  vicar,  &c. 

By  §  7*  They  are  to  transmit  such  annual  copies  to  the  register 
of  the  diocese,  by  the  post,  on  or  before  the  1st  of  June  in  each 
year. 

By  §  9.  In  case  of  neglect  or  refusal  of  the  officiating  minister 
to  verify  copies  of  the  register  books,  they  are  to  certify  the  default 
to  the  registrar  of  the  diocese. 

And  such  register,  being  carefully  preserved,  is  good  evidence ; 
and  the  falsifying  of  it  is  punishable  at  the  common  law.  Gibs.  229. 

They  shall  at  the  charge  of  the  parish,  with  the  advice  and 
direction  of  the  minister,  provide  bread  and  wine  against  the 
communion.     Can.  20. 

They  (or  the  overseers)  shall  levy  the  penalty  of  SL  for  an  in- 
cumbent not  reading  the  common  prayer  once  a  month.  IS  & 
14.  C.  2.  c.  4.  J  7. 

They  shall  collect  money  on  charity  briefs,  on  pain  o(M 
4  An.  c.  14. 

They  shall  not  suffer  any  strangers  to  preach  but  such  as  sliall 
appear  qualified  on  shewing  their  licence ;  and  they  shall  see  that 
such  preachers  register  and  subscribe  their  names  in  a  book  to  be 
kept  for  that  purpose,  with  the  day  when  they  preached,  and  tbe 
bishop's  name  who  granted  the  licence.     Can.  50.  52. 

Persons  who  murder  themselves,  or  die  excommunicated,  are 
denied  christian  burial ;  and  therefore  the  churchwardens  are  not 
to  suffer  them  to  be  buried  in  the  church  or  church-yard,  without 
special  license  from  the  bishop.     Deg^e^  183. 

They  shall  levy  the  penalties  for  eating  flesh  on  fish  days.  5  Ei 
c.  5. 

•They  shall  receive  the  penalties  for  servants,  labourers,  appren- 
tices, or  journeymen  gaming  in  public  houses.     30  Geo.  2-  c.  24. 

They  shall  receive  the  penalties  for  tippling  and  drunkenness. 
4  Geo.  c.  3.  21  Geo.  2.  c.  7. 

They  (or  the  constable)  shall  levy  the  penalty  forsufleriog 
tippling.     1  J.  c.  9. 

They  shall  receive  the  penalties  for  hawking  spintuous  liquors. 
9  Geo.  2.  c.  23. 

They  (or  the  overseers)  shall  levy  the  penalty  for  selling  corn  by 
a  wrong  measure.    22  C.  2.  c.  8. 

They  (or  the  overseers)  shall  leceive  the  penalties  relating  to 
butter  and  cheese.     13  &  14  C  2.  c.  26. 

They  shall  carry  hawkers  and  pedlars  trading  without  license 
before  a  justice  of  the  peace.     9&  10  IV.  c.  27- 

They,  together  with  the  minister,  are  to  sign  certificates  for  the 
out-pensioners  of  Greenwich  hospital,  residing  within  their  parish, 
with  respect  to  the  identity  of  their  persons,  in  order  to  the 
receiving  of  their  pensions.     3  Geo,  3.  e.  16. 

They  (or  the  overseers)  shall  pay  to  the  high  constables  the 
general  county  rate,  out  of  their  money  collected  for  the  poor. 
12  Geo.  2.  c.  29, 

They  shall  receive  tlic  penalty  for  servants  carelessly  firing 
hovises.     6  An.  €.31. 


They  shall  receive  the  penalties  for  tracing  hares  ta  the  snow»  Tracing  ham. 
(and  other  game  penalties.)      1  J*  c.  ^« 

They  shall  join  with  the  constable  and  surveyor  of  tlie  high--  Surreronof  the 
ways  in  choosing  and  returning  new  surveyors.     13  Geo.  3.  c.  78.  highways. 

There  are  numerous  otl;er  instances  in  which  churchwardens 
are  appointed  by  statute  to  receive  certain  penalties,  &c.  and  to 
act  in  other  matters,  but  it  is  not  necessary  to  state  them  here. 

VI.  Of  Presentments ;  and  therein  concerning  Sidesnien 

or  Assistants, 

Churchwardens  by  their  oath  are  to  present  or  certify  to  the  Oath  to  presant. 
bishop,  or  his  officer,  all  things  presentable  by  the  ecclesiastical 
laws,  which  relate  to  the  church,  minister,  and  parishioners. 

The  articles  delivered  to  them  for  t!ieir  direction  are  for  the  gook  of  articles, 
most  part  founded  on  the  book  of  canons  made  in  the  year  1603, 
and  the  rubricks  of  the  common  prayer. 

There  are  also  several  things  which  they  are  bound  to  present  Statute  present- 
by  act  of  parliament :  as  tippling  or  drunkenness,  by  the  statute  of  mentsp 
4 1/.  c.  5. ;  recusants  by  3  J*  c.  4* 

They  may  present  as  often  as  they  please,  but  shall  not  be  When  to  pre- 
obliged  above  once  a-year  where  it  hath  so  been  used,  and  not  sent. 
above  twice  anv  where ;  except  it  be  at  the  bishop's  visitation. 
Can.  116.  117.  " 

For  the  presentments  of  any  church  or  chapel  for  one  year  the  Fee  for  taking 
register  shall  have  only  4rf.     Can.  1 16.  inpreaentnjents. 

The  minister  may  present  where  the  churchwardens  neglect.  Minister  may 
Can.  113.     But  such    presentment    ought    to    be    upon   oath.  P"»^<>^- 
2  Vent.  42. 

In  larger  parishes,  there  are  officers  called  sidesmen  (anciently  Sidesmen. 
synousmen,  otherwise  called  questmen,)  to  assist  the  churchwar- 
dens in  their  inquiries  and  presentment  of  oflbnders.     They  shall 
be  chosen  yearly  in  Easier  week  by  the  minister  and  parishioners, 
if  they  can  agree ;  if  not,  by  the  bishop.     Can.  90. 

The  sideman's  oath,  said  to  have  been  agreed  on  by  the  civilians  Sideman^s  oatb. 
and  common  lawyers,  is  this: 

You  shall  stvear  that  you  mU  be  assistant  to  the  churchwardens  in 
the  esecution  of  their  <^iee,  so  Jar  as  by  law  you  are  bound.  So 
Mp  you  God.     Gibs.  242. 

VII.  Their  accounting. 

At  the  end  of  the  year,  or  within  a  month  aher  at  most,  they  When  to 
shall  before  the  minister  and  parishioners  (at  a  vestry)  give  up  a  account. 
just  account  of  such  money  as  they  have  received,  and  also  what 
they  have  particularly  bestowed  in  reparations,  and  otherwise,  for 
the  use  of  the  church ;  and  shall  deliver  up  to  the  parishioners-  tlie 
money  and  parish  goods  in  their  hands,  to  be  delivered  over  by 
them  to  the  next  churchwardens  by  bill  indented.     Can.  89- 

If  they  refuse,  they  may  be  presented  at  the  next  visitation  by  How  competl- 
the  new  churchwardens  ;  or  any  of  the  parish  that  are  interested  ^^  ^  tecount. 
may,  by  process,  call  them  to  account  before  the  ordinary  ;  or  Uie 
succeeding  churchwardens  may  have  a  writ  of  account  at  common 
law.  *  And  if  they  have  disbursed  more  than  they  have  received, 
the  succeeding  churchwardens  shall  pay  what  is  due  to  them,  and 
account  it  among  their  disbursements.     1  RoU.  Ahr.  121. 

And  churchwardens  de  facto  may  maintain  an  action  against  a 
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Turner  r.  former  churchwarden,  for  money  received  1^  him  for  the  use  of 

Barnes,  die  parish,  though  the  validity  of  the  election  of  the  plaintiffs  to 

2  U.Black.  559.  the  ofRce  be  doubtful,  and  though  they  be  not  the  immediate  suc- 
cessors of  the  defendant ;  for  the  defendant  who  was  a  wrong  doer 
in  withholding  the  money,  shall  not  be  permitted  to  deny  their 
right  to  bring  the  action,  and  churchwardens  beine  a  corporation 
for  the  purpose  of  taking  care  of  the  goods  of  the  church,  the 
right  to  sue  for  money  withholden  from  the  parish  passed  from 
one  set  to  the  other ;  it  being  perfectly  immaterial,  whether  the 
immediate  or  any  other  successors  of  the  defendant  brought  an 
action  which  was  not  founded  in  privity  between  them. 
Power  of  the  In  the  case  of  Lenian  v.  GouUy  and  another,  3  T.  JR.  3.  it  was 
spiritual  court,    determined,    that  although  the  spiritual  court  may  compel  the 

churchwardens  to  deliver  in  their  accounts,  they  cannot  decide 
on  the  propriety  of  the  charges  made  therein :  And  when  they 
had  delivered  in  their  accounts,  they  had  done  every  thing  which 
that  court  had  the  power  of  enforcing,  and  there  was  an  end  of 
their  jurisdiction ;  it  was  Junctus  officio ;  and  if  they  take  any 
steps  afterwards,  it  is  an  excess  of  jurisdiction  for  which  a  pro* 
hibition  will  be  granted  even  afler  sentence. 
Accounting  to  If  the  custom  of  the  parish  is  for  a  certain  number  of  per- 
a  select  Testry.    gons  to  have  the  government  thereof,  and  the  account  is  given  op 

to  them  ;  the  custom  is  a  good  custom,  and  the  account  given  to 
them  a  good  account.     Gws,  24>2. 
Vouchers.  Mr.  Barlow  says,  that  for  disbursements  of  any  sum  not  above 

Barl.  105.  ^Qf.  their  own  oath  is  held  sufficient  proof;  but  for  all  sums  abore, 

receipts  must  be  produced.     But  it  may  be  more  satisfactory 
if  receipts  be  produced  for  all. 
Allowance  of         The  allowance  of  the  account  may  be  by  entering  it  in  the 
the  account.        church  book  of  accounts,  and  havins  it  signed  by  those  in  the 

vestry  who  allow  the  accounts.    Ban.  105. 
Account  allow-      When  they  have  faithfully  accounted,   and  their  account  b 
ed,  final.  allowed  by  the  minister  and  major  part  of  the  parishioners  present, 

it  shall  not  afterwards  be  in  the  power  of  any  to  make  them  ac- 
count again;  unless  some  fraud  in  their  accounts  is  afterwards 
discovered.     1  WooiTs  Inst.  5.1.  c.  7» 

fVainwri^ht  v.  Bagshato,  2  Sir.  Q?^.  1133.  The  churchwardens 
were  cited  mto  the  court  of  Lichfield  to  account.  They  pleaded, 
that  they  had  accounted  at  the  vestry  according  to  law.  ^^luch 
plea  was  rejected ;  and  thereupon  a  prohibition  was  granted ;  for 
the  ordinary  is  not  to  take  the  account,  he  can  only  give  a  judg- 
ment that  they  do  account ;  and  to  what  purpose  should  they 
be  sent  back  to  those  who  have  taken  their  accounts  already. 

VIII.     7%^r  Punishment  en  Misbehaxnaur. 

Churchwardens       If  the  churchwardens  waste  the  goods  of  the  church,  the  new 
committing.        churchwardens  may  call  them  to  an  account  before  the  bishop, 

or  bring  their  action  at  common  law.     Read.  Ch.  Service. 
Parishioners  Bv  3  ^.3.  c.  11.  §  12.    reciting,  and  whereas  many  church* 

may  be  evidence  wardens  and  overseers,  and  other  persons  entrusted  to  receive 
against  them.      collections  for  the  poor,  and  other  public  monies  relating  to  the 

churches  and  parishes  whereunto  they  belong,  do  often  mispend 
the  same,  to  the  prejudice  of  such  parishes,  and  of  the  poor  and 
other  inhabitants  thereof;  and  the  parishioners,  who  are  the  only 
persons  sometimes  who  can  make  proof  thereof,  have  not  been 
allowed  to  be  witnesses  against  them ;  it  is  enacted,  tbat  in  all 
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ictlona  to  be  brought  in  any  court  at  IFesiminsterf  or  at  the  asslies 
for  the  recovery  thereof,  the  evidence  of  the  parishioners,  other 
than  such  as  receive  alms,  shall  be  taken  and  admitted. 

But  churchwardens  are  not  answerable  for  indiscretion,  but  Not  Answerable 
for  deceit  only,  if  they  lay  out  more  money  than  is  needful.  ^^^  indiscretion. 
J  fVood^s  Instrb.l.  c.7. 

[N.B.  For  their  punishment  for  disobeying  orders  of  jus- 
tices when  acting  as  Overseers  of  the  Poor^  or  Parish  Officers:' 
See  Penalty  on  Overseers  Jbr  neglect  of  their  duty;  Title  lpoor»] 

IX.  Their  Indemnity  on  doing  their  Duty* 

If  any  action  be  brought  against  any  churchwardens,  or  per-  Double  costs. 
tons  called  sworn  men,  executing  the  office  of  churchwarden,  for  '^  J*  l*  c.  5. 
any  thing  done  by  virtue  of  their  office,  they  may  plead  the  *^  ^'  *'  *'  ^^' 
general  issue,  and  give  the  special  matter  in  evidence ;  and  if  a 
verdict  is  given  them,  or  the  plaintiff  shall  be  nonsuit,  or  discon- 
tinue, in  every  such  case  the  judge  before  whom  the  said  matter 
shall  be  tried  shall  allow  to  the  defendant  his  double  costs. 

In  order  to  entitle  the  defendant  to  double  costs  under  this  act, 
there  must  be  a  certificate  of  the  judge,  who  tried  the  cause,  that 
the  action  was  brought  against  the  defendant  for  something  done 
by  him  in  the  execution  of  his  office.  But  the  judge  is  bound  to 
grant  such  certificate,  and  it  may  be  signed  at  any  time  after  the 
trial.     Harper  v.  Carr^  7  T.  R»  448. 

In  Kerchival's  case,  Cro*  Car*  285.  286.  an  action  was  brought 
against  the  churchwardens  for  a  presentment  upon  common  fame 
of  incontinency.  Upon  not  guilty  it  was  found  for  the  church- 
wardensy  and  moved  that  they  might  have  double  costs.  But  it 
was  resolved,  that  this  being  merely  ecclesiastical,  it  is  not  witliin 
this  statute ;  for  that  the  statute  was  never  intended,  -but  where 
they  shall  be  vexed  concerning  temporal  matters,  which  they 
•hail  do  by  virtue  of  their  office,  and  not  for  presentments  con- 
cerning matters  of  fame. 

Where  a  churchwarden  is  sued  for  taking  a  distress  for  a  poor 
rate  under  a  warrant  of  magistrates,  he  is  entitled  to  the  pro- 
tection given  to  magistrates  and  other  officers  by  stat.  24  u.  2. 
c.  44'.  Harper  v.  Carr^  7  T*  R.  270.  Nutting  v.  Jackton^  Bull. 
N.  P.  24. 

And  therefore  if  such  an  action  be  brought  against  him  alone,  i^ 
without  making  the  magistrates  defendants  also,  he  is  entitled  to 
A  verdict  on  proving  the  warrant  of  the  magistrates. 

A.     Complaint. 

County  of  1  ^0  ; of  his  majesty's  justices  of  the 

■    ■  >       peace  in  and  for  the  said  county  of 

to  wit.     I  of  the  parish  of  in  the  county  of 

maketh  oath  and  saith,  That of hath  refused, 

and  still  doth  refuse  to  pay  to  him  the  said the  sum 

q^            .    .,  being  the  sum  duly  rated  and  assessed  in  the  church' 
'wardens  rate,  made  the                ■  day  of                ■  last^  and  tvhich, 
is  no^  justly  due  from  him  the  said unto  him  the  said . 

The  said  complainant  therefore  prayeth  such  redress  in  the  pre' 
mises  as  to  the  lato  doth  appertain. 

Exhibited  before  <  the  ■  day  of  ■  one 

thousand  eight  hundred  and       ■  ■  . 
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B.     Summons. 

County  of  1  ,j,^  ^jj  Constables  and  others  His  MTajesty's  Officers 
I  of  the  Peace  for  the  County  of . 

JJ/'HEREAS  of in  the  county  aforesaid  in  the 

parish  of  •  in  the  said  county,  hath  re/used  to  payunio 

,  churchivarden  of  the  parish  aforesaid,  the  sum  of  ■ 
duly  rated  and  assessed  in  the  churchxoardens*  rate,  made  t)te  - 
^^y  9f  ^^  ^^^^  ye/ir  of  our  Lord  one  thousand  eight  hundred 

and  '«",  tvhich  is  noto  justly  due  from  the  said  — — 

unto  the  said  •, 

THESE  are,  therefore,   to  authorise  and  require  you  Jbrthvcith 
to  summon  the   said  ■  to  appear  before  us,  at       > 

in    the  said  county  of on     the day   of 

at  the  nour  of  eleven  in  the  forenoon  of  the  same  dajf, 

to  answer  unto  the  said  complaint  :  And  be  you  then  there  to  cer- 
tijy  what  you  shall  have  done  in  the  premises. 

Given  under    our  hands   and  seals,   at in  the  said 

county,  the  — '  day  of one  thousand  eight  hun- 
dred and . 

C.    Order. 

County  of  ^  JJfHEREAS  complaint  hath  been  made  unto  us 
>         and esquires,  two  of  his  ifW- 

to  wit.    J  j^^y*^  justices  of  the  peace  in   and  for  the  said 

county,  by churchwardens  of  the  parish  of  in  the 

said  county,  that of aforesaid,  in  the  county  afore-' 

said,  ■ —  hath  refused  to  pay  the  sum  of —  didy 

rated  and  assessed  in  the  churchwardens*  rate,  made  the  ■  ■*'>  ■  day 
of  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and ',  and  justly  due  unto  him  the  said  — — . 

WE,  therefore,  the  said  justices  being  neither  of  us  patron  of 

the  parish  church  of aforesaid,  nor  any  way  interested  in 

any  of  the  rights,  dues,  or  other  payments  belonging  to  the  parish 
church  of  ■  aforesaid^    naving  duly  summoned  the  said 

before  us,  and  having  also  duly  examined  the  truth  of 

the  said  complaint  upon  oath,  do  find  thcU  there  is  justly  due  the 

aforesaid  sum  of  —  from  him  the  said • to  him  the 

said ,  and  do  order  and  appoint  the  qfbresaid  ■  — 

to  pay,  or  cause  to  be  paid  unto  him  the  said  — ' the  afore' 

said  sum  of ,  and  we  do  also  order  and- appoint  the  aforr- 

said to  pay  or  cause  to  be  paid  unto  him  the  said • 

the  further  sum  of for  such  cost  and  charges  concerning 

the  premises  as  upon  the  merits  of  the  cause  do  appear  to  us  just 
and  reasonable. 

Given  under  our  hands  and  seals,  at      ■       —  in  the  said  county, 

the  '  day  of in  the  year  one  thousand  eight 

hundred  arid • 


County  of  ^ 


D.    Warrant  to  levj'. 
To  the  constable  of  ■■■■" 


to  wit, 


T^HEREAS  upon  the  complaint  of  A,  I.  churchwarden  of  ike 

parish  of  ■  '    ■■      in  said  county  of of  the  partsh  qf 

aforesaid,  in  the  county  aforesaid^  m  Jiaih  been  duly 
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tummoued  to  appear  More  uSy  J.  P.  and  W.  P.  esmiires,  hoo  of  hie 
majesty  s  justices  of  the  peace  in  and  for  the  said  county^  (neither 
of  U9   being  patron,   Sfc.)  to  be    examined  Jbr  nonpayment    of 

churchwardens   rate,  due  unto  him  the  said Jrom  A— 

the  said  .      And  tohereas  toe  the  said  justices  have  by 

a   toriting  under  our   hands  and   seeds,   ordered  h — ,   the  said 

■  to  pay  unto  him  the  said —  the  sum  of  '   ■ 

duly  rated  and  assessed  in  the  churchwardens'  rate,  made  the  • 

^y  ^     .  one  thousand  eight  hundred  and  ■  ',  and 

justly  due  unto  him  the  said ,  and  moreover  the  sum  of 

'  shillings  Jbr  the  charges  of  him  the  said  »  in  re- 

covering  the  same,  making  in  the  tvnole  the  sum  of 


And  tohereas  it  appeareth  unto  — — — ,  that  the  said 


hath  had  due  notice  of  the  said  order,  but  hath  refused,  and  doth 
refuse  to  pay,  and  hath  not  paid  the  said  sum  of  — — — ,  nor  any 
part  thereof. 

THESE  are,  there/ore,   to  authorise  and  command  you,  that 

you  do  Jbrthwith  levy  the  aforesaid  sum  of by  distress 

and  sale  of  the  goods  and  chattels  of  h — ,  the  said  — ,  and 

out  of  the  money  arising  from  such  sale,  that  you  do  pay  or  cause 

to  be  paid  unto  the  said the  said  sum  of      >  and 

thereout  also  deduct  your  necessary  charges  of  distraining  ;  and  if 
any  overplus  shall  remain  after  such  payment  and  deduction  as 
aforesaid,  that  you  do  render  the  same  unto  A—  the  said  , 

Given  under 


Cletgp. 

§  L  Clergymen, 

[52  H.  S.  c.  10.  —  9  Ed.  1.  c.  3.  —  13  Ed,  1.    st.  4.  — 

9  Ed.  2.   c.  3 9  Ed.  2.   c.  9.  —  50  Ed.  8.    c.  5.  — 

1  H.  7.  C.4.  —  43E1,  C.2.  —  13&14C.2.  c.4. 

II.  Bene€t  of  Clergy, 

I.  Clergymen, 

QY  the43£/.  C.2.  clergymen  are  liable  to  the  poor  rates,  for  Liable  to  tbt 
their  glebe  and  tithe.  poor, 

Mr.  Hawkins  says,  clergymen  are  within  the  purview  of  the  and  to  the  hiKk- 
statutes  relating  to  the  repair  of  highways,  in  respect  of  their  ways, 
spiritual  possessions,  as  much  as  any  other  person  whatsoever  in 
respect  of  any  other  possessions ;  for  the  words  are  general,  and 
there  is  no  kind  o£  intimation  therein  that  any  particular  persona 
shall  be  exempted  more  than  others.     1  Haw*  c,  76.  §  15. 

[By  the  general  highway  act  indeed  they  are  expressly  made 
liable  in  respect  of  their  tithes,  &c«  ls6eo.9.  c.78.  $34.  35. 
45.  46.] 

And  it  seems  now  to  be  generally  settled,  that  clergymen  are  Andtootber 
liable  to  all  public  charges  imposed  by  act  of  parliament,  where  public  chargoi. 
they  are  not  specially  excepted. 

See  the  stat.  57  Geo.  3.  c.  99.  by  which  the  laws,  relating  to 
clergymen  holding  farms,  and  for  enforcing  residence  on  their  ^ 
benefices,  and  for  the  support  of  stipendiary  curates  in  England, 
are  consolidated  and  amended.    The  provisions  of  this  compre- 
hensive statute,  however  important  to  that  most  respectable  ctass 

VOL.   I.  K    K 


498 


cucs^men* 


Si  II. 


Privileges 

against  an  a»- 
tault. 


May  hare  the 
benefit  of  clergy 
more  than  once. 

Shall  not  be 
burnt  in  the 
hand. 


Shall  not  senre 
in  temporal 
offices. 


Shall  not  senre 
in  war. 

Need  not  appear 
at  the  torn. 

Shall  not  be  ar^ 
retted  in  the 
*church« 


of  tlie  communityi  the  clergy,  being  in  no  way  relative  to  the 
duties  of  a  magistratey  or  parish  officer,  do  not  come  within  the 
scope  of  this  work. 

A  person  laying  violent  hands  on  a  clergyman  inay  be  punished 
in  the  ecclesiastical  court.     lS,Ed.  1.  st,  4.    2 Inst.  492.  . 

And  assaults  on  clergymen  are  inquirable  before  the  king's 
courts.    9  Ed,  1.  r.S. 

Clergymen  in  holy  orders  may  have  the  benefit  of  clergy  a 
second  or  third  time,  or  oilener.    2  Hale,  374.  375. 

A  clerk  in  holy  orders  shall  not  be  burned  in  the  handy  but  shall 
have  the  same  privilege  as  if  he  had  been  burned  in  the  hand ;  and 
therefore  shall  not  be  drawn  in  question  in  the  ecclesiastical  court 
to  deprive  him,  or  inflict  any  ecclesiastical  censure  upon  him. 
2  Hale,  389. 

To  the  intent  that  clergymen  may  the  better  discharge  their 
duty  ip  celebration  of  divine  service,  and  not  be  entangled  with 
temporal  business,  if  any  of  them  be  chosen  to  any  temporal 
office,  he  may  have  his  writ  to  be  discharged.     1  Inst,  96. 

Ecclesiastical  persons  have  this  privilege,  that  tliey  ought  not 
in  person  to  serve  in  war.    2  Inst,  4. 

Ecclesiastical  persons  are  not  bound  to  appear  at  the  torn,  or 
view  of  frankpledge.    52  H.  S,  c.  10.    9  Ed,  2.  c,  3.  2  Inst.  4. 

No  clergyman  shall  be  arrested  in  any  church  or  church-yard, 
whilst  he  attends  to  divine  service,  on  pain  of  imprisonment  of 
the  offender,  and  ransom  at  the  king's  will,  and  gree  [satisfac- 
tion] to  the  party  arrested.    50  Ed,  3.  c,  5.     1  R,  2.  c,  15. 

But  the  arrest  notwithstanding  (if  notion  a  Sunday)  is  good  in 
law.     Watson,  c.  34.  p,  344. 

The  exemptions  from  the  duty  on  horses  imposed  by  43  G.  3. 
c.  161.  extend  to  any  rector,  vicar,  or  curate,  actually  doing  dutj 
in  the  church  or  chapel  of  which  he  is  rector,  vicar,  or  curate, 
not  possessed  of  60/.  per  ann.  whether  arising  from  ecclesiastical 
preferment  or  otherwise ;  and  not  keeping  more  than  one  horse, 
mare,  or  gelding,  for  the  puroose  of  riding,  which  otherwise 
would  be  chargeable  within  the  act;  except  such  person  wha 
shall  occasionally  perform  the  dutv  without  being  the  regular 
officiating  minister.     Case  7.     Sched,  (F.) 

II.  Benefit  of  Clergy. 

1.  Original  of  the  Benefit  of  Clergy. 

2.  By  tohat  Persons  it  may  be  demanded:  and  herein,  hot9  the 
right  to  it  shall  be  disproved,  and  of  the  pleading, 

[4  H.  7.  c.  13;  —  34  &  35  H.  8,  c.  14.  —  3  W.  j:.  9.  - 
5  An.  C.6.] 

3.  In  what  Cases  it  may  be  demanded, 
[25  Ed.  3.  St.  3.  C.4.] 

4.  At  tohat  time  it  must  be  demanded, 

5.  Effect  of  Clergy  allotoed, 
[18E1.  C.7.  — 4G.  c.  11.- 19G.3.  C.74.  $3.4.] 

1.  Original  of  the  Benefit  of  Clergy. 

OrigiiulofUif     ANCIENTLY  princes  and  states,  converted  to  Christianity,  in 
***"^* '"'  favour    of  the  clergy,  and  for  their  encouragement  in  their 

offices  and  employments,  and  that  they  might  not  be  so  much 
entangled  in  smts,  did  grant  to  the  clergy  very  bountiful  privileges 
and  exemptions;  and  particularly^  an  exemption  of  their  persons 


Dutjonhonei. 


benefit  of 

dergr. 

S  Hale,  298, 


from  cnminml  proceedings,  in  some  capital  cases  before  secular 
judges;  which  was  the  true  original  of  the  benefit  of  clergy. 

The  clergy  increasing  in  wealth,  power,  honour,  number,  and 
interest,  aiterwards  set  up  for  themselves,  and  that  which  they 
obtained  by  the  favour  of  princes  and  states  at  first,  they  now 
began  to  claim  as  their  rij^t,  and  a  ri^ht  of  the  highest  nature, 
namely,  by  the  law  of  God;  and  by  their  canons  and  constitutions 
endeavoured,  and  in  some  places  obtained,  vast  extensions  of  these 
exemptions,  both  with  regard  to  the  persons  concerned,  to  wit, 
not  only  to  persons  in  holy  orders,  but  idso  to  all  that  had  any 
kind  of  subordinate  ministration  relative  to  the  church  ;  and  like- 
wise in  respect  of  the  causes,  exempting  as  far  as  they  could  all 
causes  of  clergymen,  as  well  civil  as  criminal,  from  the  jurisdiction 
of  the  secular  power,  and  wholly  subordinating  them  immediately 
and  only  to  the  ecclesiastical  jurisdiction,  which  they  supposed  to 
be  lodged  first  in  the  pope  by  divine  right  and  investiture  from 
Christ,  and  from  the  pope  shed  abroad  into  all  subordinate  and 
ecclesiastical  jurisdiction. 

And  by  this  means  they  endeavoured,  and  in  some  kingdoms 
and  for  some  aees  obtained,  that  there  was  a  double  supreme 
power  in  every  kingdom;  the  one  ecclesiastical,  absolute  and  in- 
dependent upon  any  but  the  pope  over  ecclesiastical  men  and 
causes ;  and  the  other  secular,  of  the  king,  or  civil  magistrate. 

But  this  claim  of  exemption,  although  it  obtained  much  in  this  2  HfiW,5S5. 
kingdom,  yet  grew  so  burdensome,  that  it  was  from  time  to  time 
qualified  and  abridged  by  the  civil  power,  sometimes  by  acts  of 
parliament  taking  it  away  in  some  cases,  sometimes  by  the  inter- 
pretation and  construction  of  the  judges,  and  sometimes  by  the 
contrary  usage  of  the  kinsdom ;  for  ecclesiastical  canons  never 
bound  in  England  farther  tnan  they  were  received,  and  so  had  not 
their  authority  from  their  own  strength  and  obligation,  but  from 
the  usages  and  customs  of  the  kingdom  that  admitted  them,  and 
only  so  far  forth  as  they  were  so  admitted. 

And  therefore  if  they  were  indicted  in  cases  criminal,  but  not  2  Hale,  325. 
capital,  nor  wherein  they  were  to  lose  life  or  limb,  there  the  pri- 
vilege of  clergy  was  not  allowed ;  and  therefore  not  in  indictments 
of  trespass  or  petit  larcenu. 

AJso  it  was  not  allowed  them  in  high  treason. 

But  at  the  common  law,  in  all  cases  of  felony  or  petit  treason,  2  lUlc,  530. 
clergy  was  allowable,  excepting  two,  lying  in  wait,  and  burning  of 
houses,  which  were  looked  upon  as  hostile  acts,  and  the  authors  of 
them  therefore  not  entitled  to  the  common  privileges  of  subjects* 

2*  Bj^  what  Persons  it  may  be  demanded:  and  hereinj  hoto  the 
right  to  it  shall  be  disproved^  and  of  the  pleading. 

By  a  favourable  interpretation  of  the  statutes  relating  to  the  who  may  de- 
benefit  of  clergy,  not  only  those  actually  admitted  into  some  in-  mand  it. 
ferior  order  of  the  clergy,  but  also  those  who  were  never  qualified  Otiien  besidea 
to  be  admitted  into  orders  (which  was  formerly  tried  by  putting  clergymen. 
them  to  read  a  verse)  have  been  taken  to  have  a  right  to  uiis  pri- 
vilege, as  much  as  persons  in  holy  orders.     2  i/ato.  c.  S3.  $  5< 

But  by  the  common  law  a  woman  could  not  have  the  benefit  of  Women. 
clergy :  but  now  by  the  statute  of  3  W*  c.  9.  a  woman,  convicted 
or  outlawed  for  any  felony  for  which  a  man  might  have  his  clergy, 
shall,  upon  praying  the  benefit  of  that  statute,  be  subject  only  to 
auch  punishment  as  a  man  would  be  in  the  like  case. 
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Heretics,  JewH,  Ld.  Hale  says,  a  person  convicted  of  heresy,  a  Jew  or  a  Turk, 
Turks,  persons  ghall  not  have  their  clergy ;  but  a  person  excommunicate  shall 
McommumcAta.  i^^ve  his  clergy.     2  Hale,  373. 

But  by  the  5  Ann.  c.  6*  which  abolished  the  ceremony  of  reading, 
the  wall  of  partition  (as  Sir  Michael  Foster  expresses  it)  between 
subject  and  subject  under  one  and  the  same  degree  of  guilt,  it 
taken  away ;  and  from  this  period  the  measure  of  punishment  hath 
been  governed  by  the  degrees  of  real  guilt,  and  not  by  the  func- 
tion or  abilities  of  the  offender. 

But  Mr.  J.  Blackstone  observes,  that  it  hath  been  said  that  Jews, 
and  other  infidels  and  heretics,  were  not  capable  of  the  benefit  of 
clergy  till  after  the  5  Ann.  c.  6-  as  being  under  a  legal  incapacity 
for  orders.  But  he  questions  whether  this  was  ever  ruled  for  law» 
since  the  re-introduction  of  the  Jews  into  England  in  the  time  of 
Oliver  Cromwell:  for,  if  that  were  the  case,  the  Jews  are  still  in 
the  same  predicaitTent,  which  every  day*s  experience  will  contrS' 
diet ;  the  statute  of  Ann.  having  certainly  made  no  alteration  in 
this  respect;  it  only  dispensing  with  the  necessity  of  reading  in 
those  persons,  who,  in  case  they  could  read,  were,  before  the  act, 
entitled  to  the  benefit  of  their  clergy. 

By  the  4  H.  7.  c.  13.  Every  person  (not  being  within  orders)  who 
had  clergy  once,  hath  once  been  admitted  to  his  clergy,  shall  not  be  admitted  to  the 

same  a  second  time. 

And  by  4  //.  7.  c.  13.  if  he  is  convicted  of  murder,  he  shall  be 
marked  (unless  he  is  a  peer,  2  Hale,  376.)  with  an  M  on  the  brawn 
of  the  lefl  thumb;  and  if  for  any  other  felony,  with  a  T. 

But  he  shall  not  be  ousted  of  his  clergy,  by  the  bare  mark  in 
•?"5^""^*P"^^  his  hand,  or  by  a  parol  averment,  without  the  record  testifying  it, 
o       coDTic-      ^^  ^  transcript  thereof  (according  to  the  following    statutes.) 

2  Hale,  S73. 

And  therefore  the  burning  in  the  hand  seemeth  now  to  be  o( 
little  use,  and  (as  Sir  Michael  Foster  observes)  can  scarcely  be 
called  even  so  much  as  a  slight  punishment ;  but  rather  a  piece  of 
absurd  pageantry,  tending  neither  to  the  reformation  of  the  of- 
fender, nor  for  example  to  others ;  to  wit,  burning  the  offender  in 
the  hand  with  an  iron  scarcely  heated. 

By  34  Sf  35  H.  8.  c.  14.  The  clerk  of  the  crown,  or  of  the 
peace,  or  of  the  assize,  shall  certify  a  transcript  briefly  of.  the 
tenor  of  the  indictment,  outlawry,  or  conviction,  and  attainder, 
into  the  king's  bench  in  forty  days :  and  the  clerk  of  the  crown, 
when  the  judges  of  assize  or  justices  of  the  peace  write  to  him  for 
the  names  of  such  persons,  shall  certify  the  same,  with  the  causes 
of  the  conviction  or  attainder. 

Another  method  is  given  by  the  3  fV.  c.  9.  §  7.  which  enacts, 
that  the  clerk  of  the  crown,  clerk  of  the  peace,  or  clerk  of  the 
assize,  where  a  person  admitted  to  clergy  shall  be  convicted,  shall. 
at  the  request  of  the  prosecutor,  or  any  other  on  the  king's  behalf^ 
certify  a  transcript  briefly  and  in  few  words  containing  the  effect 
and  tenor  of  the  indictment  and  conviction,  of  his  having  the 
beneflt  of  clergy,  and  the  addition  of  the  party,  and  the  certainty 
of  the  felony  and  conviction,  to  the  judges  where  such  person  shall 
be  indicted  for  any  subsequent  offence. 

Also  it  seems  that  if  the  party  deny  that  he  is  the  same  person 
issue  must  be  joined  upon  it,  and  it  must  be  found  upon  trial  that 
the  lamc  pmwn.  |jg  j^  ^^  same  person,  before  he  can  be  ousted  of  clergYt  2  Hale,  S7S. 

A  prisoner  who  is  a  second  time  convicted  of  felony  and  prajs 
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his  clergy,  but  who  has  prayed  and  has  had  his  clergy  once 
allowed  him,  may  be  debarred  of  it  on  the  second  conviction  by 
means  of  a  caunlerplea  stating  the  fact.  Rex  v.  Scott  et  eu, 
1  Leach^^AsOl.  Rex  v.  Dean,  1  Leach,  ^76,  2  Hato.  Svo.  edit. 
478.  479. 

3.  In  tohat  Cases  it  may  be  demanded. 

By  the  25  Ed,  3.  st»  3.  c.4.    All  manner  of  clerks,  who  shall  be  Formerly  allow- 
convicted  before  the  secular  judges  for  any  treasons  or  felonies,  edinallfdoniM. 
touching  other  persons  than  the  king  himself,  shall  have  the  pri- 
vilege of  the  holy  church. 

Clergy  was  never  allowed  in  this  nation  in  cases  of  high  treason,   But  not  in 
nor  is  it  allowed  on  indictments  of  petit  larceny  or  trespass ;  but  by  treason  or  petit 
the  above  recited  act^  clergy  was  allowed  in  all  treasons  and  felo-  1^<^^J* 
nies,  except  treason  against  the  king:  so  that  after  this  statute  tlie 
benefit  of  clergy  might  be  pleaded  and  allowed  in  all  other  treasons 
and  felonies.     Hale's  Sum.2SQ.    2  Hale,  326. 

Consequently,  wherever  clergy  is  not  allowable  in  any  other  Clergy  taken 
cases,  it  is  taken  away  by  some  subsequent  act  of  parliament.  ^^^7  by  sta- 
Hales  Sum. 230.  »"*«*• 

Consequently,  where  a  new  felony  is  made  by  an  act  of  parlia-  Allowed  in  new 
ment,  clergy  is  to  be  allowed,  unless  expressly  taken  away  by  felonies,  uhIbm 
such  statute.     Id.  eiprewly  taken 

And  if  it  make  a  new  felony,  and  take  away  clergy  not  gener-  *^'y- 
ally,  but  in  such  or  such  cases,  regularly  in  other  cases,  clergy  is 
allowable.    2  Hale,  335. 

But  if  the  statute  enact  generally,  that  it  shall  be  felony  without 
benefit  of  clergy,  or  that  he  shall  suffer  as  in  case  df  felony  without 
benefit  of  clergy,  this  excludes  it  in  all  circumstances,  and  to  all 
intents.    2  Hale,  335. 

It  follows  further  from  what  hath  been  said,  that  in  all  cases.  Therefore 
where  an  act  of  parliament  ousteth  clergy  in  case  of  any  felony,  where  clergy  U 
the  indictment  must  precisely  bring  the  party  within  the  case  of  f^duded,  the 
the  stfitute ;  otherwise,  although  possibly  the  fact  itself  be  within  L^*^'?,*"*^^""' 
the  statute,  and  it  may  so  appear  upon  the  evidence,  yet  if  it  be  „riUifn  *^e  *"** 
not  80  alleged  in  the  indictment,  the  party,  though  convict,  shall  statute. 
have  his  clergy.    2  Hale,  336. 

But  although  the  case  be  so  laid  in  the  indictment  that  it  comes 
within  the  statute  to  exempt  the  prisoner  from  clergy,  yet  if  upon 
the  evidence  it  fall  out  that  though  it  be  a  felony,  yet  it  is  not  so 
qualified  as  laid  in  the  indictment,  the  jury  ought  to  find  him  guilty 
of  the  felony  simply,  but  not  as  to  the  matter  laid  in  the  indictment, 
and  thereupon  the  prisoner  shall  be  admitted  to  his  clergy ;  and 
this  is  commonly  done.    2  Hale^  366. 

But  if  the  offence  was  capital  at  the  common  law,  and  a  statute  Indictment  on 
only  exclude  it  from  clergy ;  the  indictment,  in  such  case,  need  ■  *•■*"*«  '^Jwch 
not  conclude  against  the  form  of  the  statute,  because  the  statute  ai'Joff?"'^^^?*? 
doth  not  alter  the  nature  of  the  offence,  but  leaves  it  to  its  proper  wa°felonV^at*^ 
judgment,  and  only  takes  away  a  personal  privilege  of  exemption  common  law. 
from  such  judgment*    2  Haw.  c.  33.  §  25. 

Furthermore,  from  what  hath  been  observed  above,  it  follows.  Accessary. 
that  where  an  act  taketh  away  clergy  from  the  principal,  and  saith 
nothing  of  the  accessary,  the  accessaries,  as  well  before  as  qfier, 
shall  Imve  their  clergy.     11  Rep.  37.    Fost.  355.    Neither  doth  a 
statute  excluding  the  accessaries  thereby  exclude  the  principals. 
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4.  At  vohat  Time  U  must  be  demanded. 

By  the  ancient  common  law,  the  benefit  of  clergy  was  demanded 
as  soon  as  the  prisoner  was  brought  to  the  bar,  before  any  indict- 
ment or  other  proceeding  against  him ;  but  this  was  found  a  great 
inconvenience  to  the  prisoner,  because  possibly  he  might  have 
been  acquitted  of  the  (elony ;  or  if  not,  yet  ib  case  of  inquest  of 
office  he  lost  Ins  challenges  to  such  inquest,  and  yet  upon  such 
inquest  found  he  forfeited  his  goods  and  the  profits  of  his  lands; 
andf  therefore,  PrUot  C.J.  with  the  advice  of  the  other  judges,  ia 
the  reign  of  H.  6.  for  the  safety  of  the  innocent,  would  not  allow 
the  prisoner  the  benefit  of  clergy  before  he  had  pleaded  to  the 
felony,  and  (having  the  benefit  of  his  challenges  and  other  advaa-* 
tages)  had  been  convicted  thereof;  which  course  hath  been  ge- 
nerally observed  ever  since.    2  Intt.  164>.    2  Haley  S7& 

And  this  benefit  of  clergy  may  be  allowed  by  the  court  in  dis- 
cretion, though  the  party  challenge  it  not.     HMz  Sum,  299. 

5.  Effect  of  Clergy  allowed. 

Persons  admitted  to  their  cleivy  may  be  continued  in  prison  as 
a  further  punishment,  not  exceeding  one  year.    18  EL  c.  7. 

And  by  ^Geo.cAl,-  Persons  convicted  of  ofPences  within 
benefit  of  clergy  (except  persons  convicted  for  receiving  or  buying 
of  stolen  goods)  may,  instead  of  being  whipped  or  burned  in  the 
hand,  be  transported  for  seven  years,  if  the  court  shall  think  fit 

And  by  the  19  Geo.  3*  c.  Y^.  §  3.  When  any  person  shaH  be 
convicted  of  any  felony  witliia  the  benefit  of*  clergy,  for  which  he 
shall  be  liable  to  be  burned  in  the  hand,  the  court  or  any  oouit 
holden  at  the  same  place,  with  the  like  authority,  may,  if  they 
think  fit,  instead  thereof,  impose  upon  the  offender  a  moderate 
pecuniary  fine ;  or  otherwise,  instead  of  such  burning,  except  in 
case  of  manslaughter,  may  order  tlie  offender  to  be  once  or 
oflencr,  but  not  more  than  tluice,  either  publicly  or  privately 
whipped,  such  private  whipping  to  be  in  the  presence  of  not  less 
than  two  persons  besides  the  offender  and  the  officer  who  infli^ 
the  same ;  and  iiv  cose  of  female  offenders,  in  the  presence  of 
females  only. 

§  4.  Provided,  that  this  shall  not  extend  to  deprive  the  ooort  of 
the  power  now  vested  in  them,  of  detaining  such  offender  in  prison 
for  any  time  not  exceeding  one  year,  or  cHT  committing  hin  to  the 
house  of  correction  or  other  public  workhouse,  to  be  kqpt  to  hard 
labour  for  any  time  not  less  than  six  months,  nor  exceeding  tvo 
years :  but  such  person,  after  such  burning,  or  after  such  whipping 
or  fine,  may  be  so  detained  or  committed,  and  with  aoch  accumu- 
lated punishment,  in  case  of  escape  from  such  house  of  correctioD* 
or  workhouse,  as  if  tliis  act  had  not  been  noade. 

A  person  admitted  to  his  clergy  forfeits  all  his  goods  that  he 
hath  at  the  time  of  the  conviction.    2  Hale<,  368. 

But  presently  upon  his  burning  in  the  hand,  he  ought  to  be  re- 
stored to  the  possession  of  his  lands,  and  &om  thenceforth  to  enjoy 
the  profits  thereof.    2  Hale,  388. 

Also  it  restores  him  to  his  credit ;  and  cenaeqoently  enables  him 
to  be  a  good  witness.    2  Ham.  c.  33.  $129. 

And  now  by  stat.  31  Geo.  3.  c.  35.  Persons  convicted  of  petit 
larceny  are,  after  their  punishment,  made  oompetent  witoenes,  atf 
well  as  those  convicted  of  grand  larceny. 
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Afler  burning,  or  its  substitute,  or  pardon,  he  is  discharged  Tor 
ever  of  that  and  all  other  felonies  before  committed,  within  the 
benefit  of  clergy ;  but  not  of  felonies  from  which  such  benefit  is 
excluded:  and  this  by  S Eliz,  c.4.  and  IS EUz-  c.  7.  ^ Blac» 
Com.  374. 

William  Jennings  was  indicted  for  the  murder  of  Mary  Ann  Re^^  ▼•  Willi«m 
CondoHy  tried  before  Park  J.  at  the  O.  B.  April  Sessions,  1819,  ^'!^"^^'®* 
and  convicted  of  manslaughter.     The  prisoner  had  been  tried  at  jj^^ 
the  previous  February  Sessions^  before  Mr.  Baron  Graham,  for  q^,  Turk  J. 
the  murder  of  Mary  Cormack,  and  was  also  then  convicted  of  MS.  C  C.  R. 
manslaughter,  and  received  the  benefit  of  clergy.     The  act  which 
occasioned  the  death  of  the  two  children  was  one  and  the  same : 
but  Mary  Ann  Condon  was  not  dead  when  the  prisoner  was  tried, 
and  received  the  benefit  of  clergy  for  killing  Mary  Cormack. 
Park  J.  respited  judgment,  upon  a  doubt  arising,  whether,  as  the 
prisoner  had  previously  received  the  benefit  of  clergy  for  the  same 
act,  be  'Could  then  receive  a  punishment  for  the  death  which  had 
taken  place  subsequently  to  his  former  trial,  and  this  doubt  was 
submitted  for  the  opinion  of  the  learned  judges.    The  judges 
assembled  (ten)  were  unanimous  that  the  allowance  of  clergy  upon 
the  ^rsi  conviction  protected  the  prisoner  upon  the  second,  and 
that  if  he  were  called  up  for  judgment,  he  ougnt  to  rely  upon  that 
allowance  as  a  bar. 


Clerft  of  tl)e  ^tatt. 

[37H.8.  c.  1.  — 22&23C.2.c.22.$7.8.9.—  I  W.  c,21.  $5.6. 
8.9.  — 4&5  W.  C.24.  J  5.  — 10&  11  W.  c.23.  J  7.  8.  —  3  G. 
c.  15.  —  22  G.  2.  c.  46-  §  14.  —  55  G.  3.  c.  50.  —  57  G.  3. 

€•91.] 

nPHE  custos  rotulomm  shall  appoint  an  able  and  sufficient  person.  Who  shall  ip- 

residing  in  the  county  or  division,  to  execute  the  office  of  point. 
clerk  of  the  peace,  by  himself  or  his  sufficient  deputy  (to  be  al- 
lowed of  by  the  said  custos  rotulomm,  37  H.  8.  c.  1 .) ;  and  to  take 
and  receive  the  fees,  profits,  and  perouisites  thereof,  for  so  long 
time  only  as  such  clerk  of  the  peace  sJiall  well  demean  himself  in 
his  said  c^ce.     1  fF.  c.  21 .  §  5. 

If  he  shall  misdemean  himself  therein,  and  a  complaint  and  Mny  be  dis- 
cbarge in  writing  of  such  misdemeanor  shall  be  exhibited  against  placed  for  mifp 
hino,  to  the  justices  in  sessions,  the  said  justices  may,  on  examin-*  I'chaviour. 
ation  and  due  proof  thereof  openly  in  the  said  sessions,  suspend 
or  discharge  him  from  the  said  office  ;  and  in  such  case,  the  cusios 
rotulorum  shall  q>point  another  able  and  sufficient  person,  residing 
in  llie  said  county  or  division,  to  be  clerk  of  the  peace.     And  in 
case  of  refusal  or  neglect  to  make  such  appointment,  before  tlie 
next  general  quarter  sessions,  the  justices  m  sessions  may  appoint 
one. 

The  OHstos  rotulorum  shall  not  sell  the  place  of  clerk  of  the  peace,  Office  not  to  be 
or  take  anv  bond  or  other  assurance  to  receive  any  reward,  fee,  '^^ 
or  profit,  wectly  or  indirectly,  to  ^him  or  to  any  other  person  for 

X  K   4 
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Oath. 


1  W.  5.  c  21. 


Qualifying. 


Shall  deliver  es- 
treats to  the 
■lieriff. 

Shall  deliver 
estreats  into  the 
exchequer. 
22  &  23  C.  2. 
c.  22.  §7.8.  &  9. 

Penalty  of  con- 
cealing fines. 


3  G.  I.  c.  15. 


Not  to  act  as 
solicitor. 


Fees. 


Fees  payable 
by  certain 
prisoners  abo- 
lished by  the 
55  G.  3.  c.  50. 

5  4.  5.  6.  7. 
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such  appointment ;  on  pain  that  such  custos  rotulorum  selling,  and 
Buch  clerk  of  the  peace  buyin|gr,  shall  be  disabled  to  hold  their  re* 
spective  places,  and  shall  each  forfeit  double  value  of  the  thing 
given  to  him  who  shall  sue. 

And  every  clerk  of  the  peace,  before  entering  upon  the  ex* 
ecution  of  his  office,  shall,  in  open  sessions,  take  tne  oath  fol- 
lowing : — 

T  A.  B.  do  swear,  that  t  have  not  nor  xvUl  pai/  any  sum  or  sumt 
of  monei/y  or  other  rexvard  whatsoever,  nor  given  any  bond 
or  other  insurance  to  pay  any  money,  fee,  or  profit,  directly  or 
indirectly,  to  any  person  or  persons  whomsoever,  Jbr  such  nomination 
and  appointment ;  so  help  me  God, 

He  shall  moreover  take  the  oaths  of  allegiance,  supremacy,  and 
abjuration,  and  perform  the  same  requisites,  as  other  persons  who 
qualify  for  offices. 

He  shall  deliver  to  the  sheriff,  within  twenty  days  after  Septem' 
her  29th,  yearly,  a  perfect  estreat  or  schedule  of  all  fines  and  other 
forfeitures  in  sessions. 

And  shall  also  yearly,  on  or  before  the  second  Monday  after 
the  morrow  of  All  Souls,  deliver  into  the  court  of  exchequer  upon 
oath  ^&5W.S.c.2^.  §5.  a  perfect  duplicate,  certificate,  and 
estreat  thereof;  on  pain  of  50/.,  half  to  the  king,  and  half  to  him 
that  shall  sue. 

And  if  he  shall  spare,  take  off,  discharge,  or  conceal  any  such 
fine  or  forfeiture,  unless  it  be  by  rule  of  court,  he  shall  forfat 
treble  value,  half  to  the  king,  and  half  to  him  that  shall  sue ;  and 
shall  also  lose  his  office,  and  be  for  ever  incapable  to  be  employed 
in  any  office  where  the  revenue  is  concerned.  And  moreover  he 
may  be  amerced  for  not  returning  his  estreats  by  the  barons  of  the 
exchequer. 

By  Stat.  22  Geo.  2.  c.  46.  $  14.  No  clerk  of  the  peace,  or  his 
deputy,  shall  act  as  solicitor,  attorney,  or  agent,  or  sue  out  any 
process  at  any  general  or  quarter  sessions,  where  he  shall  execute 
the  office  of  clerk  of  the  peace  or  deputy ;  on  pain  of  50/.,  to  him 
who  shall  sue  in  twelve  months,  with  treble  costs. 

The  clerk  of  the  peace  is  not  bound  to  enter  judgment,  or  the 
like,  at  the  suit  of  any,  without  having  the  fee  due  n>r  the  same; 
but  if  the  court  order  any  thing  without  suit  of  another,  to  wit, 
es  officio,  there  he  ought  to  enter  the  same  without  having  any 
fee  for  the  entering  thereof.     Cromp.  159. 

His  fees,  in  various  cases,  are  limited  by  act  of  parliament;  and 
by  the  55  Geo.  3.  c.  50.  all  such  fees  as  have  been  usually  paid  or 
payable  by  any  prisoner  charged  with,  or  indicted  for  any  felony^ 
or  as  ^an  accessary  thereto,  or  with  or  for  any  misdemeanor 
against  whom  no  bill  of  indictment  shall  be  found,  or  who  upon 
tnal  shall  be  acquitted,  or  who  shall  be  discharged  by  proclanui- 
tion  for  want  of  prosecution,  are  abolished,  and  in  lieu  and  satis- 
iaction  thereof,'  the  treasurers  or  other  proper  officers  of  the 
several  counties,  or  of  such  divisions  as  are  not  usually  assessed  to 
the  county  at  large,  and  of  such  cities,  towns  corporate,  and  places 
as  do  not  pay  to  tl^e  rates  of  the  several  counties,  in  which  they 
are  respectively  situated,  are  required,  after  receiving  a  certificate 
signed  by  one  or  more  justice  of  the  peace,  before  whom  such 
prisoner  shall  have  been  discharged,  to  pay  to  the  clerk  of  ^ 
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peace  or  hig  deputy  sucb  lawful  sum  as  has  been  usually  paid 
upon  that  occasion  for  any  prisoner  discharged  as  aforesaid. 

And  the  clerk  of  the  peace,  or  his  deputy,  claiming  any  fees  or 
indemnification  for  the  same  under  this  act,  must  deliver  at  each 
and  every  session  of  the  peace,  or  some  adjournment  thereof,  an 
account  verified  upon  oath  in  court,  before  the  chairman,  of  all 
fees  so  due  to  him,  or  for  which  he  still  claims  any  indemni- 
fication. 

And  any  clerk  of  the  peace,  or  his  deputy,  exacting  such  fees 
in  future,  is  rendered  incapable  of  holding  his  office,  and  declared 
guilty  of  a  misdemeanor. 

And  by  stat.  57  Geo.S.  c.91.  the  justices  of  the  peace  for  Kent  57  G.  3.  c.9i. 
and  Lancaster^  at  their  annual  general  sessions,  ana  the  justices  of  Ju»*ic«»  of 
the  peace  in  every  other  county,  riding,  division,  city,  town,  ^^^^^'i***^^ 
liberty,  or  precinct^  within  England  and  fVales^  at  their  respec-  and  mnml 
tire  general  quarter  sessions    of  the  peace,  are   empowered  to  quarter  senions, 
ascertain,  make,  and  settle  a  table  of  fees  and  allowances  to  be  to  settle  a  table 
taken  by  the  clerk  of  the  peace,  which  shall  be  subject  to  the  ap-  ^^  ^^^  ^  ** 
probation  of  the  justices  of  the  peace  at  the  then  next  succeeding    i  ^  ^ ^* 
general  annual  session  and  general  quarter  session,  or  at  some  peace, 
adjournment  thereof;  and  such  table  of  fees,  when  so  approved, 
shall  be  laid  before  the  judges  of  assize  at  the  next  assizes  tor  such 
counties  and  places  respectively,  except  the  several  places  being 
counties  in  wnich  assizes  are  not  constantly  or  regularly  holden 
in  every  year,  and  in  those  cases  before  the  justices  at  the  next 
assizes  for  the  adjoining  county  where  assizes  are  constantly  and 
regularly  holden,  and  to  which  prisoners  are  generally  removed 
for  trial  from  such  places  respectively,  and  also  except  the  coun- 
ties in  Wales  and  tne  county  palatine  of  Chester,  and  before  the 
justices  at  the  next  great  sessions  for  the  several  counties  in 
Walesy  and  for  the  county  palatine  of  Chester  ;  and  the  said  judges 
and  justices  respectively  are  hereby  authorised  to  ratify  and  con- 
firm such  tables  respectively,  either  as  settled  and  approved  as 
aforesaid,  or  with  such  alterations,  additions,  anfl  improvements 
as  to  them  shall  appear  to  be  just  and  reasonable ;  and  the  justicA 
in  sessions  are  also  empowered  from  time  to  time  to  make  other 
table  of  fees  and  allowances,  to  be  approved  and  afterwards  rati- 
fied and  confirmed  in  like  manner. 

§  2.  And  any  clerk  of  the  peace,  or  any  person  acting  as  Penalty  on 
such,  demanding  or  receiving  any  other  or  greater  fee  or  allow-  clerks  of  the 
ance  than  that  which  shall  be  so  settled  and  confirmed,  shall  forfeit  P'"^  taking 
the  sum  of  5/.  to  any  person  who  shall  sue  for  the  same  in  any  of  ST"^/*". 

1  •  •         » •  ^  't*  t         -wr*  A     1  "^    1    tnan  allowed. 

his  majesty  s  courts  of  record  at  Westminster,    And  every  such  ^  _ 
table  of  fees  and  allowances  shall  be  deposited  with  the  clerk  of  xabi^  ^  f^es  to 
the  peace,  and  an  exact  wdtten  or  printed  copy  shall  be  placed  be  hung  up  in 
and  constantly  kept  in  a  conspicuous  part  of  every  room  or  place  some  oonspicu* 
wherein  any  general  or  quarter  sessions  of  the  peace  for  such  ous  place  where 
county  or  place  shall  be  held ;  and  if  any  clerk  of  the  peace  or  Jl^d^"*  *" 
person  acting  as  such,  shall  neglect  to  cause  every  such  copy  to  be 
80  placed  ana  constantly  kept,  he  shall  forfeit  to  any  person  who 
shall  sue  for  the  same  the  sum  of  5L 

§  4.  And  all  actions  shall  be  brought  before  the  end  of  three  i^-,   .. 
calendar  months  after  the  offence  committed.  limitouonof 

An  order  of  sessions  removing  a  clerk  of  the  peace  for  misbe- 
haviour, need  not  set  out  the  evidence  on  which  it  is^  founded. 
».  V,  Lio^d,  ^  Str.  996. 


^06  Clerft  of  tfte  ipcace. 

The   other  duties  of  his  office  wiil  be  found  under  the  different 
titles  to  which  they  apply. 

Appointment  of  a  Clerk  of  the  Peace;  on  the  37  H.  8.  c.  1. 

and  1  W.  c.  21. 

'JV  all  persong  to  whom  these  presents  shall  comet  I  the  most  nobU 
George  Granville  Leveson  Gower,    Marquis  of  the  county  of 
Stafford,  and  custos  rotulorum  of  the  said  county  of  Stafford,  send 
greeting, 

WHEREAS  the  office  of  clerk  of  the  peace  for  the  county  of 

Stafford  is   now   void  by  the  death  of late  clerk  of  ikt 

peace  for  the  said  county^  Now,  know  Ye,  that  J  the  said  mar- 
quiM  of  the  county  of  Stafford,  custos  rotulorum  of  ih^  county  afore- 
said, do  hereby  nominate^  elect,  appoiniy  and  assign  W.  K-  gentleman, 
nn  able  and  sufficient  person^  instructed  and  learned  in  the  laws  ^ 
England,  and  residing  in  the  said  county,  to  be  clerk  of  the  peace 
for  the  said  county ;  to  hold,  execute,  and  enjoy  the  office  of  clerk 
of  the  peace  for  the  county  aforesaid,  by  himself  or  his  sufficient 
deputy ;  and  to  take  and  receive  the  fees,  profits^  and  perquisiies 
thereof  so  long  as  Ite  shall  welt^  justly,  and  honestly  demean  himsetf 

in  his  said  office.     In  witness  whereof  I  the  said  haxe 

hereunto  set  my  hand  and  seal,  the     ■  day  of     in 

the  ■   ■    '  ■     ■  year     >■ 

cupping  Sj^omp,    See  Cotn» 

Cbu6tttaiun0.    See  fretnantfi* 

CIotB  mm  Clotgier,    See  moollm  ^anufattutt. 

Caacfiejt  torn  Cattm.    See  Caiett. 
Contfttftt  ^tage.    See  fetage  CoatSen,  VoL  v. 
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Coals  anil  Coal-^^tn^. 

§    I.  Measure  and  Price  of  CoaU. 

[30 C. 2-  St.  1.  C.8 — 6  &  7  W.  c.  10 12  Ann.  Bi.% 

c.  17.  §  11.— 11  G.2. c.  15.  —  17G.2.  c. 35.  §  1.2. 
—  15  G.3.  c.  27.  —  31  G.  3.  c.  36.  §  1.  4.- 
43  G.  3.  c  134 47  G.  3.  sess.  2.  c.  Ixviii.] 

II.  Destrayifig  or  damaging  Coal^Mines^ 

[10G.2.  C.S2.  — 13G.2.C.21  —  9G.3.C.29.  «3.4. 
—39  &  40  G.  3.  c.  77.  §  1—10 56  G.  3.  c  125.] 

I.  Measure  and  Price  ^  Coals. 

SlTut  BY  th«  ^  f-2.  St.  1.  c.  8.  and  6  &  7  fF.  ,.  iq.  and  11  G.  2. 
keelsTbcwis,  ^'  ^^  "^^  ^^  admeasurement  of  keels,  boats,  wasgons,  waiosi 

waggons,  &e.      carts,  and  other  carriages,  used  for  the  carrying  of  coals  in  the 
carrying  codis*    ports  of  Newcastle,  Sunderland,  and  the  other  members  of  the 

port  o(. Newcastle g  and  by  the  15  Geo.  3.  c  27-  for  extending  the 
like  regulations  to  the  other  ports  of  this  kingdom :  if,  wl^t  thf 


§  I.  Coaisi  rniB  <Doal<9tne0.  ^07 

admeasurement  thereof  by  the  commissioners  appointed  for  that 
purpose,  the  marks  shall  be  removed  or  altered,  every  person  who 
had  a  hand  in  or  was  privy  to  the  doing  thereof  shsJl,  on  convic- 
tion upon  the  oath  or  one  witness  before  one  justice,  forfeit  10/« 
by  distress,  half  to  the  king  and  half  to  the  discoverer ;  and  £iyc 
want  of  distress  shall  be  committed  to  the  common  gaol  for  three 
months. 

And  by  SI  Geo.  5.  c.  S6«  $  !•  as  to  all  such  keels,  boats,  wains,  31  G.J.  c.36. 
carts,  and  other  carriages  used  as  aforesaid,  which  have  been  duly  ^  ^- 
admeasured  and  mark^  as  aforesaid,  and  such  marks  afterwards 
on  repairing  thereof  or  otherwise  have  been  removed  or  altered, 
it  is  enacted  that  the  same  shall  be  re-admeasured  and  marked  in 
manner  aforesaid  before  the^  are  again  used,  under  penalty  .of 
forfeiture  thereof,  together  with  the  coals  laden  thereon. 

And  by  $  4*.  if  any  person  shail  wilfully  or  designedly  remove, 
deface,  or  destroy  any  such  mark,  he  shall  on  conviction  before  one 
justice,  on  the  oath  of  one  witness,  forfeit  and  pay  not  exceeding 
51,  nor  leas  than  40s. ;  and  in  default  thereof,  shiui  he  committed 
by  such  justice  to  the  house  of  correction  nearest  to  the  place 
where  the  olT^Mse  was  committed  for  any  time  not  exceeding  ofie 
month,  nor  less  than  seven  days. 

By  12  Ann.  st.  2.  c.  17.  J  11.  every  coal  bushel  shall  be  round  ^^^  measure. 
with  a  plain  and  even  bottom,  and  be  19^  inches  from  outside  to 
outside,  and  shall  contain  one  Winchester  bushel,  and  all  sea-coal 
and  culm  chaigeable  with  any  duties  by  the  Winchester  measure 
shall  be  charged,  sold,  measured,  and  paid  by  the  chalder  coo« 
tainiog  36  of  such  bushels  heaped  up;  under  the  like  penalties 
as  are  prescribed  in  regard  to  the  Winchester  bushel. 

A«d  by  17  Geo.Q.  c.SS.  three  justices  (I  Q.)  way  set  the  Three  jastic€» 
prices  of  cods  called  sea-coals,  brouebt  by  sea  into  any  river,  ^^'^*^'*" 
creek,  or  port,  and  sold  by  retail,  aSer  landing  in  anv  ptoce  to  coabTn^cer- 
which  the  16  &  17  C.  2.  respecting  the  price  of  coals  brouglit  tain  places. 
into  the  river  Thames  doth  not  extend,  as  they  shall  judge  rea- 
sonable ;  allowing  a  competent  profit  to  the  retailer,  beyond  the 
price  paid  by  him  to  the  imponter  and  the  ordinary  charges  ;  and 
if  «B  ingrosser  or  retailer  of  sudi  cods  «lmll  refuse  to  sell  as 
aforesaid  then  the  said  justicyes  shall  appaiat  such  persons,  as  they 
ahail  tkiak  fit,  to  enter  into  any  place  wffiere  such  coals  are  stored 
up,  and  in  case  of  refusal,  taxing  a  constable,  to  force  entrance, 
and  the  said  coals  to  sell  at  such  rates,  rendering  the  owner  the 
lyioney  ibr  which  they  were  sold>  necessary  charges  being  de- 
ducted.   And  if  any  action  be  brought  against  the  justice,  con- 
stable, or  other  person,  tor  any  thing  done  in  pursuance  of  this 
act,  he  may  plead  the  general  issue ;  and  if  the  verdiot  he  found 
for  him,  he  shall  recover  damages  and  treble  costs. 

§  2.  But  no  persoa  interested  in  any  wharf  used  for  the  re-  Fereonsinte- 
ceiving  and  uttering  coals,  <or  that  trades  in  the  sale  of  coals,  shall  '^^^  °^^^ 
act  in  setting  the  price  of  coals*  ^ 

Concerning  the  weights,  measures,  and  prices  of  coals,  espe- 
cially in  and  about  London^  and  also  ooncerning  the  duties  there- 
upon, there  are  regulations  made  by  above  foHj  different  acts 
4if  jparljament;  which^  not  being  of  gei]kera]  concern,  are  here 
omitted. 

The  47  Geo.  S.  tess*  2.  c.  Ixviii.  is  the  last  act  passed  relating  ^\  ^:.f  <«»-  ^' 
to  coals:  it  was  passed  *<  for  repealing  the  .several  .acts  regUf^  clxviii. 
latjag  the  vend  ana  .delivery  of  coak  wiwB  the  cities  of  London 
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and  Westminster^  and  liberties  thereof,  and  in  certain  parts  of  the 
counties  of  Middlesex^  Surrey,  Kent,  and  Essex ,  within  twenty-five 
miles  of  the  Exchange."  This  act  is  therefore  local;  but  as  it 
relates  to  a  6onsiderable  district  of  country,  it  is  thought  fit  to 
give  some  of  the  most  useful  of  its  numerous  provisions,  where 
they  relate  to  the  duties  of  justices  of  peace. 

oy  §23.  it  is  enacted,  that  1121bs.  avoirdupois  weight  shall 
be  taken  to  be  1  cwt.  and  20  cwt.  shall  be  taken  to  be  1  ton. 

By  §  26.  If  coals  be  sold  in  any  other  place  than  the  market 
where  an  account  of  them  has  been  fixed  up,  (according  to  the 
regulations  in  §  24.  and  25.  of  this  act,)  and  on  any  other  dayi 
and  hours  than  those  appointed  for  holding  the  same,  the  sale, 
and  contract  for  sale  or  purchase  shall  be  void,  and  the  persons 
offending  shall  forfeit  lOOf. 

By  ^  31.  After  the  cargo  had  been  duly  entered  with  the  clerk 
of  the  market,  the  coals  shall  be  deemed  to  be  on  sale,  and  if  the 
person  having  authority  to  sell  them,  give  an  undue  preference  to 
any  one,  or  refuse  to  sell  to  any  one  any  part  not  less  than  21 
chaldrons,  he  shall  forfeit  100^. 

Bj  §  33.  If  any  one  sell  one  sort  for  another,  (within  the  limits 
mentioned  before,)  he  shall  forfeit  20/.  for  every  chaldron  so  sold, 
and  be  subject  to  any  penalty  imposed  by  9  'Ann»f  or  the  3  Geo,  2. 
But  not  in  respect  of  any  number  of  chaldrons  above  25,  for  the 
same  ofience. 

By  §  37.  If  any  meter,  meter's  roan,  coal-heaver,  or  whipper, 
shall,  by  reason  of  the  delivery  of  coals  out  of  the  vessel  at  a 
less  rate  than  42  chaldron  per  day,  be  detained  on  board  the 
vessel  beyond  the  time  he  would  have  been  detained  if  the  de- 
livery had  l>een  at  the  rate  of  42  chaldron  per  day,  the  master  or 
owner  of  the  vessel  shall  pay  him  a  sum  not  exceeding  7s.  for 
each  day  of  detention,  accordingly  as  any  justice  of  the  juris- 
diction shall  award  on  application  by  such  meter,  &c.  above  the 
costs  of  the  application,  if  it  were  not  through  the  fault  of  such 
meter,  &c. ;  the  application  to  be  within  three  days  after  the  un» 
loading  is  complete ;  the  money  in  case  of  non-payment  to  be 
levied  by  distress ;  and  for  want  of  distress,  such  justice  may 
commit  to  the  common  gaol  or  house  of  correction  of  the  place 
for  which  he  acts,  for  not  less  than  six  months,  unless  the  money 
and  reasonable  costs  be  sooner  paid. 

By  §  38.  If  the  detention  be  occasioned  by  the  default  of  the 
coal  buyer,  the  latter  is  to  repay  the  money  to  the  ship  owner : 
And  the  justice  may  on  application  order  such  repayment,  and  on 
default  made,  it  shall  be  levied  by  distress,  and  in  default  of 
distress  he  may  commit  for  not  more  than  six  months,  unless  pay- 
ment of  the  money  and  expenses  be  sooner  made.  The  appH* 
cation  to  be  made  to  the  justice  within  ten  days  after  award 
made  of  payment  by  the  shipowner  or  master. 

By  J  47-  Every  coal  undertaker  to  have  lrf.;i«' chaldron  for 
every  chaldron  (delivered  by  the  coal-heavers  provided  by  him; 
and  the  coal-heavers  and  meter's  men. to  receive  3s.  each  for 
every  20  chaldrons  by  them  delivered. 

By  §  48.  TTie  court  of  lord  mayor  and  aldermen  have  power  to 

increase  or  decrease  the  rates  of  payment,  and  any  person  paying 

or  causing  to  be  paid  otherwise  than  as  by  that  court  ordered, 

will  incur  a  forfeit  of  10^. 

By  $  49.  The  wages  of  coal-heavers  or  whippers,  and  meter's 
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men,  shall  be  hondjide  paid  by  the  masters  or  owners  of  ships,  or  47  q  ^^  ^^  ^^ 

their  agents,  to  the  undertaker,  who  shall  divide  the  same  amongst  dxTiii. 

them :  if  there  be  no  undertaker,  then  the  masters  or  owners  shall 

divide  the  wages  hondjide^  and  if  payment  be  made  under  any 

pretence  whatever  in  any  other  thing  than  current  money,  the 

person  so  paying  shall  forfeit  for  each  offence  10^. ;  the  whole 

penalty  to  go  to  the  informer. 

By  §  50.  The  .  undertaker  is  to  pay  the  wages  at  his  account-  Where  to  b« 
ing-house,  or  other  convenient  place ;  and  the  shipmaster  or  pai<l* 
owner,  where  there  is  no  undertaker,  is  to  pay  on  board  the 
vessel  where  the  employment  has  been.  And  if  the  payment  be 
made  at  any  alehouse,  victualling-house,  or  inn,  or  in  any  other 
description  of  place  than  as  aforesaid,  the  person  making  it  shall 
for  every  offence  forfeit  20/. 

By  $  51.  The  undertaker  is  during  the  delivery  of  the  ship  What  propor- 
to  advance,  upon  request  of  the  coaJ-heavers  or  whippers,  half  tion  of  w»ge« 
the  wages  then  earned  by  them,  provided  they  attend  to  receive  ^  ^^  advancwl. 
the  same  between  five  and  seven  o'clock  in  the  evening. 

By  §  52.  If  the  delivery  of  the  coals  from  the  ship  be  com-  within  what 
pleted  before  five  o'clock  in  the  evening,  the  coal-heavers  or  time  paymen 
whippers  are  to  be  paid  (applying  in  reasonable  time)  before  seven  ^  •**  inade* 
o'clock  of  the  same  evening ;  and  if  the  delivery  be  not  com- 
pleted at  that  hour,  then  the  payment  is  to  be  before   seven 
o'clock  of  the  evening  of  the  next  day ;  but  if  the  next  day  be  a 
Sunday f   Good  Friday,   Christmas-day ^  or  a   Fast-day  by  pro* 
clamation,  then  the  payment  is  to  be  made  before  nine  o'clock  of 
the  day  on  which  the  delivery  is  completed,  whether  it  be  finished 
before  five  o'clock  of  the  evening  of  that  day  or  not :  the  penalty, 
on  not  complying  with  these  provisions,  is  lor  each  offence  a  sum 
not  exceeding  20/. 

By  §  54.  If  any  person  give  to  any  master  or  owner  of  a  ship  No  reward  to 
any  reward,  or  if  the  latter  receive  any  reward  from  any  one,  'f  ^^^^  o' 
for  permission  for  procuring  or  for  employing  any  particular  coal-  ^^f "      ^7 
undertaker  or  gang  of  coal-heavers,  he  incurs  a  penalty  of  20/.        foanygonf*^*" 

By  §  55*  Every  meter  superintending  the  measurement  or  Deli  very  to  the 
delivery  of  any  coals  from  any  vessel  into  any  lighter,  barge,  or  iitHucr. 
other  craf^,  is  to  give  to  the  person  having  the  management  of 
the  lighter,  &c.  bcrfore  it  shall  quit  such  vessel,  a  certificate  oc 
certificates  of  the  quantity  of  coals  measured  into  such  lighter, 
&c.  every  certificate  to  be  numbered,  beginning  with  No.  1.  for 
the  first,  and  ascending  in  arithmetical  progression,  having  the 
common  difference  always  one,  until  the  whole  cargo  of  the 
vessel  be  delivered ;  each  certificate  to  be  witnessed  by  the 
master  or  mate  of  such  vessel,  and  the  form  of  the  certificate  to 
be  as  follows : 

JTA.B-  do  hereby  certify f  that  I  have  delivered  from  on  board 
the  [here  insert  the  name  of  the  ship  or  other  vessel,  and 
also  the  master's  christian  and  surname  J  mastery  from  [here 
insert  the  name  of  the  port  where  the  coals  were  put  on  board] 
of  [here  insert  the  name  by  which  the  coals  are  known]  coals 
[here  insert  the  number  of  chaldrons]  chaldrons  in  the  room 
[or  rooms  if  more  than  one]  No.  [here  specify  the  number  of 
the  room,  reckoning  from  the  head  to  the  stern]  of  the  lighter 
[or  i^arge  or  other  crafl]  called  the  [here  insert  the  name  of  the 
lighter,  barge,  or  other  crafl]  No*  [here  insert  the  number  of  the 
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47  G.  3.  aess.  2.  lighter,  barge,  or  other  crafl,  and  the  name  of  the  lightennui] 
c  Ixviii.  lighterman,  on  account  of  [here  insert  the  name  of  the  buyer  of 

the  coals,  or  the  person  for  whose  use  such  coals  are  deliyered 
as  shall  be  required.] 

Witness  C.  D.  master  [or  maie].  A.  B.  meter. 

Port  of  London  [here  insert  the  day  of  the  month,  and  the 
month  and  year  in  which  such  coals  were  delivered.] 

And  in  case  such  coals  shall  be  sold  by  weight,  the  word  tons 
shall  be  inserted  in  such  certificate  in  lieu  of  the  word  chaidrtntSy 
and  in  the  making  out  such  certificate,  no  figure  shall  be  made 
use  of,  but  every  word  shall  be  legibly  written  at  length,  (save 
and  except  the  date  of  the  year,  which  may  be  written  in  figures,) 
and  every  person  having  the  care  of  such  lighter,  &c,  shall  upon 
the  delivery  of  such  certificate  pay  to  the  person  superintending 
the  delivery  of  such  coals,  the  sum  of  Sd.  for  every  such  certi- 
ficate ;  and  if  any  person  superintending  the  admeasurement  of 
such  coals,  shall  neglect  to  give  such  certificate,  signed  with  his 
own  name  and  in  his  own  hand-writing,  to  the  person  having  the 
care  of  such  lighter,  &c.  or  shall  wilfully  give  the  same  with  a 
false  number  of  the  certificate  inserted  therein,  or  with  a  false 
name  of  the  vessel,  or  of  the  master,  or  of  the  port  where  the 
coals  were  put  on  board  such  vessel,  or  of  the  name  or  sort  of 
coals,  or  with  a  false  account  of  the  quantity  of  coals  'admeasured 
into  any  room  of  such  lighter,  &c.  inserted  therein,  or  with  a 
false  name  of  the  lighterman,  or  of  the  person  for  whose  use 
such  coals  are  delivered,  or  with  a  false  month  or  date  thereof, 
or  of  the  year,  or  without  the  signature  of  such  master  or  mate 
thereto,  or  make  use  of  any  device  by  which  the  same  shall  be 
false,  or  if  any  such  master  or  mate  shall  neglect  to  sign  any  such 
certificate  when  true  and  accurate,  or  shall  sign  any  such  certi- 
ficate knowing  the  whole  or  any  part  thereof  to  be  false,  or  if 
any  such  person  having  the  care  of  such  lighter,  &c.  shall  not 
wait  a  reasonable, time  afler  the  coals  shall  have  been  so  ad- 
measured for  the  purpose  of  receiving  such  certificate,  or  shall 
neglect  to  receive  the  same,  or  shall  on  the  delivery  of  every 
such  certificate,  neglect  to  pay  the  person  superintending  the 
admeasurement  of  such  coals  the  aforesaid  sum  of  Sd,  for  everv 
such  certificate,  in  every  such  case  every  such  person  ofiend- 
ing  as  in  this  act  mentioned,  shall  forfeit  not  exceeding  10/. 
Lightennan  gy  ^  55^  Every  person  having  the  care  of  any  lighter,  &c.  in 

su^cm^oue  *^®  ^^^  ^^^  of  London^  shall  deliver  gratis,  berore  any  part  be 
to  the  whar-  taken  out,  to  the  holder  of  the  landing-place  where  such  coals  are 
finger.  intended  to  be  delivered,  or  to  his  servant,  the  said  certificate : 

and  upon  neglect  to  deliver  the  same,  such  person  so  offending 
shall  for  every  such  offence  forfeit  not  exceeding  20/. :  or  if  any 
holder  of  a  landing-place  to  whom  such  certificate  shall  have  been 
delivered,  neglect  to  permit  any  person  concerned  in  the  purchase 
or  delivery  of  such  coals,  at  all  reasonable  times  to  inspect  such 
certificate,  he  shall  foi*  every  such  offence  forfeit  not  exceeding 
20/. :  or  if  any  person  shall  wilfully  erase,  deface,  or  destroy  such 
certificate,  or  suffer  the  same  to  be  done,  he  shall  forfeit  not 
p^,    -        ^  exceeding 20/. 

venting  the  Tii^'  ^X  §  ^'  If  any  person  shall  in  any  manner  prevent,  or  attempt 
from  being  fill-  to  prevent,  any  meter,  who  shall  be  engaged  in  the  admeasure- 
ed  according  to  ment  or  delivery,  or  in  superintending  the  admeasurement  or  de- 
tiie  directions  of  fiTering  of  any  coals,  from  any  vessel,  from  having  the  vat  or  other 

the  meter.  o 
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mettiiire  filled  according  to  the  directions  of  such  meter  so  em*   47  G.  3.  sess.3. 
ployed,  he  shall  for  every  offence  forfeit  not  exceeding  20/.  c.  ixriil. 

By  §  62.  If  any  meter  delivering  coals  shall  load  or  suffer  to  Not  less  than 
be  loaded  from  any  such  vessel  in  the  river  Thames  into  any  five  chaldrons 
lighter,  &c-  a  less  quantity  than  five  chaldrons  and  one  vat  or  ^^  ®"*  T^*  "* 
twenty-one  vats,  or  than  some  multiple  of  five  chaldrons  and  one  Jl^^t'^uantity 
vat»  or  twenty-one  vats,  or  in  any  room  or  division  thereof,  except  ahall  be  deliver-' 
for  the  clearance  of  such  vessel  when  the  cargo  is  reduced  to  a  ed  into  any 
less  quantity  than  twenty -one  vats;  or  if  any  person  having  the  hargeorroom 
management  of  such  lighter,  &c.  shall,  without  the  permission  of  ^ "  l^^rge* 
such  meter,  take  away  his  lighter,  &c.  so  as  to  prevent  the  same 
from  being  loaded  with  the  quantity  as  herein  directed,  every 
such  person  so  offending  shall  for  every  such  offence  forfeit  not 
exceeding  20/. 

By  §  67.  If  any  sliip  meter  shall  give  a  certificate  for  the  de-  Penalty  on  ship 
livering  of  any  parcel  of  coals  from  any  vessel,  without  having  inetm  for  de. 
duly  measured  the  same,  or  superintended  the  admeasurement  of  ll]^^"^^^^^" 
the  whole  of  such  coals  by  the  vat,  he  shall  for  every  such  of-  measnrina  Ae 
ience  forfeit  not  exceeding  20/.  coals. 

By  i  68.  If  any  ship  owner,  piaster,  buyer  of,  or  any  vender  of  Penalty  on 
or  dealer  in  coals,  or  any  person  on  his  behalf,  shall  give>  or  promise  gWing  gifts  to 
to  give,  any  reward  to  any  ship  meter  employed  in  the  admeasure-  ship  meters, 
ment  of  coals  from  any  vessel  laden  with  coals,  on  account  of 
such  meter  having  measured,  or  being  about  to  measure,  any 
coals  firom  such  vessel  for  such  buyer,  vender,  or  dealer ;  or  if 
any  such  ship  meter  shall  take  any  reward  from  any  such  owner, 
&Cm  every  person  so  offending  shall  forfeit  100/.:  Provided  al-  Sums  specified 
ways,  that  nothing  herein  contained  shall  extend  to  giving  or  in  the  schedule 
promising  any  of  the  several  sums  of  money  specified  in  the  ^**ft,   *^""" 
schedule  in  this  act  containedy  for  the  several  purposes  therein       ^ 
mentioned. 

By  §  93.  All  coals  sold  by  pool  measure^  and  to  be  sent  from  Regulation  for 
any  place  within  any  of  the  limits  of  any  of  the  offices,  shall  be  a^eandremoral 
loaded  in  sacks  in  the  presence  of  one  of  the  labouring  land  coal  of  coals  sold  by 
meters  of  the  district ;  and  it  shall  be  lawful  for  such  meter  to  ^^  msaviro. 
measure  the  dimensions  of  all  or  any  of  such  sacks  before  such 
sacks  shall  be  filled ;  and  such  meter  shall,  when  any  room  of 
coals  in  any  lighter,  &c,  is  sent  from  any  such  place  as  pool 
measure^  by  any  land  carriage,  see  that  the  coals  so  loaded  are 
taken  out  of  the  particular  room  so  sold,  and  that  the  whole  of 
the  coals  are  emptied  out  of  such  room  and  sent  away  to  the  pur- 
chaser ;  and  in  case  he  shall  find  any  sack  of  less  dimensions  than 
required  by  thb  act,  or  that  any  sack  doth  not  contain  when 
loaded  three  bushels  of  coals,  or  that  such  coals  sold  as  the  coals 
of  any  room  shall  not  be  so,  or  that  the  whole  of  the  coals  con- 
tained in  such  room  shall  not  be  entirely  emptied  out  of  the  same, 
in  such  case  he  may  refuse  to  countersign  the  ticket  by  this  act 
directed  to  be  delivered  by  every  vender  to  the  purchaser ;  and 
if  any  person  shall  in  any  manner  obstruct  such  meter,  such  per- 
son shall  for  such  offence  forfeit  not  exceeding  5L 

By  §  94.  Every  vender  of  coals  sold  as  pool  measure  firom  any  Pool  measure 
ship,  &c*  or  from  any  place  within  the  respective  limits  of  the  coals  when  sent 
principal  land  coal-meters  respectively,  and  to  be  delivered  to  ^  *  ^He9^' 
the  purchaser  thereof  in  any  carriage,  shall  cause  to  be  delivered 
a  ticKet  to  the  purchaser  of  such  coals  or  his  servant,  before  any 
part  of  the  coals  contained  in  such  carriage  shall  be  delivered 


47  G. 3.  leaa.  2.  therefrom;  and  every  such  ticket  or  paper  shall  be  m  the  words 

c.  ixviii.  and  form  following;  (that  is  to  say,) 

Form  of  the  Mr,  A.  B.  [here  insert  the  name  of  the  purchaser.] 

vender's  ticket 

to  be  sent  there-  Take  notice  that  you  are  to  receive  herewith 

[Here  insert  the  number]  sacks  of  [here  insert  the  name  of 
the]  coals.  For  inspecting  the  loading  and  quality  of  tohich  conk 
you  are  on  the  receipt  of  this  ticket,  in  conformity  to  an  act  of 
parliament  made  in  thejbrtv'seventh  year  of  the  reign  of  king  George 
the  Third,  to  pay  the  undersigned  E.  F.  [here  insert  the  name  of 
the  vender]  the  sum  of  [here  insert  the  amount  of  the  compensa- 
tion directed  by  this  act  to  be  given  to  such  principal  meter  or 
meters  for  the  inspection  of  such  coals,  calculating  the  same  at 
by  this  act  directed]  being  at  and  after  the  rate  of  Is.  Jbr  every 
five  chaldron  and  one  vat,  sold  to  and  to  be  received  by  you  here- 
toith,  and  by  the  same  act  this  ticket  is  directed  to  be  deiivered  to 
you  before  any  of  the  coals  are  shot  out  of  the  cart  or  toaggon,  and 
that  a  bushel  measure  is  in  such  cart  or  tvaggon,  by  tohich  the  car- 
man is  directed  to  measure,  gratis,  under  ute  penalty  of  101.  the 
coals  contained  in  any  one  sack,  which  the  purchaser  or  his  servant 
or  his  sejxants  may  require,  tohich  sack  is  to  contain  three  bushds 
heaped  up  in  thejbrm  of  a  cone,  the  heighth  of  such  cone  to  beat 
least  six  inches,  and  the  outside  of  the  measure  to  be  the  extremity 
of  the  base  of  such  cone.  And  t)iat  in  case  of  your  being  dissatis' 
fied  toith  the  coals  noto  sent,  you  are  entitled  by  the  same  act  to  have 
the  same  remeasured  by  the  bushel  measure ;  provided  you  immC' 
diately  and  before  any  more  of  the  coals  than  one  sack  snail  be  shtjt 
or  delivered  from  the  cart,  toaggon,  or  carriage  in  tohich  the  same 
are  brought,  send  notice  in  toriting  of  your  desire  to  have  the  same 
remeasured  to  any  of  the  land  coal-meters*  offices,  and  also  to  the 
vender  of  such  coals,  £.  F.  [here  insert  the  name  of  the  vender] 
C  D.  [here  insert  the  name  of  the  meter,  and  the  office  and  place 
where  the  office  is  situated.]  Dated  [here  insert  the  day  of  the 
month  and  year  when  such  ticket  was  signed.] 
On  pnin  of  fcr-  And  in  case  any  such  vender  of  or  dealer  in  coals  shall  not  de- 
fc'ittng.  |2Yg|.  Qp  cause  to  be  delivered  such  ticket  as  aforesaid,  and  60 

countersigned  by  a  meter  as  aforesaid,  to  the  purchaser  of  such 
coals  or  to  his  servant,  before  any  part  of  such  coals  shaH  be  shot 
or  delivered  from  such  cart,  waggon,  or  other  carriage  laden  with 
any  such  coals  as  aforesaid,  then  such  vender  shall  for  every  such 
oronce  forfeit  not  exceeding  10/.;  and  in  case  the   carman  or 

Eerson  attending  such  carriage,  to  whom  such  ticket  shall  have 
een  given,  shaH  neglect  to  deliver  it  to  the  purchaser  or  to  his 
servant  before  any  part  be  shot  or  delivered  from  such  carriage, 
he  shall  for  every  such  offence  forfeit  not  exceeding  10^. 
Coals  sold  by  p^  j  gg^  Nothing  herein  contained  shall  be  construed  to  ex- 
need  notbe^*'  tend  to  require  any  coals  sold  as  and  for  pool  measure  to  be  mea- 
measured  by  sured  by  the  bushel  measure  previous  to  such  coals  being  loaded 
bushel  but  at  and  sent  away  in  any  carriage  from  the  vender's  wharf,  or  other 
de?ire  of  ihe  place  of  sale,  except  by  the  desire  of  the  purchaser, 
purchaser.  By  $  100.  All  coals  sold  for  wharf  measure  in  quantities  ex- 

Coals  TOWby^  ^^^"^"S  ^^gbt  bushels  shall  be  measured  in  the  presence  of  one  of 
idiall  be  mea-  *^®  labouring  coal  meters  (belonging  to  the  office  within  the 
surcdinthepre-  Hmits  of  which,  the  place  of  sale  of  such  coals  shall  be  situatf) 
•ence  of  a  land  by  the  bushel  measure  heaped  up. 

coal  m%ter. 


S  I.  Coalifii  ann  CoaI«Q9{ne£f.  ^is 

By  f  103.  The  sum  of  6d,  for  every  chaldron  of  coaJs,  which  47  0.3.  $ess.2. 
•ball  be  sold  and  delivered  for  wharf  measure  at  any  place  within  c.  fxviii. 
the  limits  of  any  of  the  offices  of  any  of  the  respective  land  Coal-meter's 
coal-meters,  and  so  in  proportion*  for  any  greater  or  less  quantity  payment  for 
than  a  chaldron,  shall  be  paid  by  the  occupier  of  the  place  from  ^[J]jg      "*"" 
which  such  coals  are  taken,  or  by  the  seller  to  the  principal  land 
coal-meter  for  the  time  being  of  the  oflRce,  &c.,  and  thereupon 
such  principal  coal-meter  shall  deliver  to  every  seller,  or  the  car- 
man who  shall  carry  away  the  same,  a  ticket  signed  by  one  of  the  Contents  of  the 
principal  land  coal-meters,  and  countersigned  by  the  labouring  meter's  ticket 
coal-meter  attending  and  delivering  the  same,  in  which  shall  be  *®  ^  **"*  ^**** 
contained  the  christian  and  surname  of  the  seller,  and  also  either  ^^  *^**  *" 
the  christian  or  surname,  or  only  the  surname  of  the  purchaser  or 
consumer,  and  the  quantity,  and  the  day  of  the  week,  month  and 
year  of  the  delivery  and  admeasurement,    and  amount  of  the 
metage  charge  and  the  names  of  the  persons  employed  to  carry 
the  same  coals,  and  also  a  notice  to  the  purchaser,  that  if  he  be 
dissatisfied  with  the  measure,  and  shall  desire  to  have  all  such 
coals  remeasured,  such  dissatisfaction  must  be  expressed  to  the 
carman  before  more,  than  one  sack  of  such  coals  is  shot  or  un- 
laden from  the  carriage  conveying  the  same,  and  that  if  such 
purchaser  shall  desire  to  have  all  or  any  of  the  particular  sacks 
remaining  in  such  carriage  remeasured  bo  as  to  ascertain  the  con- 
tents of  each  or  any,  that  such  desire  must  be  expressed  to  the 
carman  before  any  of  the  sacks  of  coals  which  such  purchaser 
shall  desire  to  have  remeasured  shall  be  unladen  from  the  car- 
riage, in  which  the  same  shall  be  sent ;  which  said  ticket  being 
thus  made  complete,  and  metage  paid,  shall  be  delivered  un- 
altered by  the  labouring  coal-meter  countersigning  the  same  with- 
out delay  to  the  person  employed  to  carry  the  coals  described  in 
such  ticket  to  the  purchaser  or  consumer  therein  named,  which 
said  ticket,  unaltered,  the  person  therein  named  to  be  employed 
to  carry  the  coals  in  such  ticket  described  shall  deliver  to  the  re- 
spective consumer  or  purchaser  therein  named  for  his  use ;  and 
thereupon  he  is  required  to  pay  to  the  seller  named  in  such  ticket 
the  metage  therein  specified ;  and  if  such  labouring  coal-metcr 
shall,  after  payment  or  tender  of  the  metage  charge  lii  pursuance 
of  this  act,  refuse  to  deliver  such  ticket  to  the  person  so  em- 
ployed, he  shall  for  every  such  offence  forfeit  not  exceeding  10/. ; 
and  if  such  person  so  employed  &hall,  afler  the  same  ticket  shall 
have  been  so  delivered  to  him,  either  alter  or  neglect  or  refuse 
to  deliver  it  to  the  purchaser  or  consumer  therein  named,  he  shall 
forfeit  for  every  such  offence  not  exceeding  40  shillings. 

By  §  lO*.  If  any  principal  or  labouring  coal-meter  shall  wil-   Penalty  on  me- 
fully  permit  false  measure,  or  shall  deliver  a  meter's  ticket  for  **7*  receiving 
any  quantity  of  coals  the  whole  of  which  be  shall  not  have  seen  ^^  **S*1*' 
measured,  or  shall  countersign  any  vender's  ticket  for  any  coals  tjcketff 
without  having  inspected  them,  he  shall  for  every  such  offence 
forfeit  not  exceeding  10/.  and  be  rendered  incapable   of  ever 
serving  thereafter  in  the  office  of  a  coal -meter. 

By  §  105.  If  any  quantity  of  coals  not  exceeding  eight  bushels,  Penalty  on  veo- 
«o1d   for  wharf  measure,  shall  be  sent  in  any  carriage  without  ?.®'  ^?^  "^Jl^» 
having  been  measured  by  such  bushel  measure  as   hereinafter  tick""wiS 
directed,  or  without  such  meter's  ticket  as  aforesaid  having  been  wharf  iq0m^w 
first  obtained^  or  if  such  ticket  shall  not  be  delivered  to  the  pur-  coals, 
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chaser  before  any  part  of  auch  coals  are  shot  or  deliTered  upon  fait 
premiseB,  the  vender  shall  for  every  offence  forfeit  not  exceedmglOf. 
By  §  107-  Except  such  sack  shall  be  made  of  linen,  and  shall 
have  been  first  sealed  and  marked  with  white  paint  in  oil  at  GuSd- 
hall,  Londotiy   or  at  the  exchequer  office,  Westminster,  hj  the 
proper  officer  there,  and  shall  at  the  time  of  making  use  of  luch 
sack,  measure  in  the  inside  thereof  at  least  four  feet  and  two 
inches  in  length  by  two  feet  and  one  inch  in  breadth  (and  no  sack 
shall  be  sealed  or  marked  which  shall  not  at  the  time  of  the  mark- 
ing or  sealing  thereof  measure  in  the  inside  thereof  four  feet  and 
four  inches  in  length  and  two  feet  and  two  inches  in  breadth) ;  aad 
if  any  vender  of  or  dealer  in  or  carrier  of  coals  shall  use  any 
sack  or  sacks  for  delivering  or  carrying  coals  not  sealed  or  marked 
as  aforesaid,  or  of  less  length,  at  the  time  of  using  tlie  same, 
than  four  feet  and  two  inches  at  the  least  in  the  inside  thereof, 
or  of  less  breadth  than  two  feet  and  one  inch  at  the  least  in  the 
inside  thereof,  every  such  vender,  &c.  shall  for  every  sucli  sack 
so  unmarked  or  deficient  in  length  or  breadth  forfeit  not  exceed- 
ing 40f.  nor  less  than  20s, ;  and  the  justice,  before  whom  such 
conviction  shall  take  place,  shall  cause  every  such  sack  found  un- 
marked or  deficient  to  be  destroyed. 

By  ^  108.  If  any  labouring  coal-meter  shall  suffer  any  sack  to 
be  made  use  ofy  ot  less  dimensions  than  directed  by  this  act,  he 
shall  for  every  such  offence  forfeit  not  exceeding  5/. 

By  §  109-  "No  bushel  shall  be  kept  or  used  for  the  admeasure- 
ment  of  coals,  which  shall  not  be  such  as  is  prescribed  in  an  act 
made  in  the  12  Ann.  intituled  <  An  act  for  the  sp^idy  and  effec- 
tual preserving  of  the  navigation  of  the  river  Thames,  b)r  stoo- 
ping the  breach  in  the  levels  of  Havering  and  Dagenham  in  the 
county  of  Essex,  and  for  ascertaining  the  coal  measure  ;*  and  in 
making  use  of  such  bushel  all  coals  shall  be  duly  heaped  up  in 
such  bushel  in  the  form  of  a  cone,  such  cone  to  be  of  the  heighth 
of  at  least  six  inches,  and  the  outside  of  the  bushel  to  be  the  ex- 
tremity of  the  basis  of  such  cone,  and  that  each  and  every  chal- 
dron of  coals  shall  consist  of  thirty-six  of  such  bushels  so  heaped, 
and  so  in  proportion  for  any  lesser  quantity ;  and  if  any  dealer  in 
or  vender  of  coals  shall  keep  or  make  use  of  any  other  bushel, 
or  shall  in  anywise  decrease  or  diminish  any  such  bushel,  or  shall 
permit  any  person  so  to  do,  he  shall  forfeit  for  every  such  offence 
not  exceeding  20/. ;  and  if  any  person  acting  under  the  authority 
of  any  dealer,  &c,  shall  make  use  of  any  other  bushel,  or  sh^ 
in  any  manner  decrease  or  diminish  such  bushel,  he  for  every 
such  offence  shall  be  committed  to  the  house  of  correction  by  any 
one  justice,  there  to  be  kept  to  hard  labour  for  any  time  not  ex- 
ceeaing  three  calendar  months. 

By  §  110.  All  measures  less  than  such  bushel  measure  used  by 
any  person  dealing  in  coals  shall  be  fitted  for  work  and  use  vith 
iron  or  copper  hoops,  and  shall,  previously  to  their  being  used,  be 
sealed  or  stamped  at  the  Excnequer-omce,  Westminster,  or  at 
the  Guildhall,  London,  on  the  uppermost  hoop,  and  shall  be  kept 
without  any  alteration;  and  if  such  person  shall  diminish  any 
such  less  measure  than  the  bushel,  or  shall  make  use  of  any 
means  so  as  to  prevent  any  such  measure  from  holding  as  much  ai 
it  would  otherwise  hold,  in  case  such  means  had  not  bean  prac- 
tised, or  shall  use  any  such  measure  when  any  such  means  hare 


been  practised,  or  shall  use  any  such  measure  not  so  sealed  or  ^tg.  3.  seKs.2. 
stamped,  he  shall  for  every  such  offence  forfeit  not  exceeding  10/.  c.  Uviii. 

By  $  i  11 .  If  any  vender  of  or  dealer  in  coals,  sold  as  wharf  wharf» 
measure,  shall  be  dissatisfied  with  the  measurement  made  at  any  I>«:^len  in  coalt 
place  of  sale  under  the  inspection  of  the  labouring  land  coal-meter  ^^^  •*  '^if*^! 
stationed  at  such  place,  he,  before  such  coals  are  sent  away  from  ^^^gg^  Qj^y 
such  place  of  sale,  shall  send  to  the  office  of  the  principal  land  iiave  them  ro- 
meter,  within  the  limits  of  which  such  place  may  be  situate,  notice  measured* 
ID  writing,  signifying  his  desire  to  have  such  coals  remeasured ; 
in  such  case  such  principal  meter,  or  one  of  the  labouring  meters 
of  such  office  (not  being  the  meter  under  whose  inspection  the 
said  coals  were  originally  measured)  shall  within  Ihe  space  of  two 
hours  next  after  such  notice  in  writing  left,  attend  to  remeasure 
the  said  coals,  and  shall  remeasure  the  same,  sack  by  sack,  by 
the  bushel  measure  in  the  presence  of  such  vender,  &c.  or  his 
servant,  and  for  such  remeasurement  such  vender,  &c.  shall  pay 
to  such  principal  coal-meter  Sd.  for  every  chaldron  so  remeasured ; 
and  in  case  it  shall  i^pear  that  the  coals  so  remeasured  exceed 
the  quantity  for  which  the  same  were  sold,  if  such  excess  shall  be 
equal  or  amount  to  or  exceed  two  bushels  in  any  chaldron  so  re- 
measured, the  meter  wlto  first  measured  such  coals  shall  for  every 
bushel  so  exceeding  forfeit  10^.  together  with  the  expenses  of  re- 
measurement. 

By  ^  112.  If  any  driver  of  any  carriage  laden  with  coals  for  Carman  shall 
-sale  or  to  be  delivered  to  the  purchaser  by  any  vender  of  or  <^*«'»7  » buAel 
dealer  in  or  carrier  of  coals  shall  not  have  placed  on  some  con-  "™<^**"™  *»  •"" 
spicuous  part  of  his  carriage  a  perfect  bushel  measure  as  herein 
directed  (which  measure  shall  be  provided  by  the  vender,  dealer, 
or  carrier),  every  such  driver  shall  for  every  such  offence  forfeit 
not  exceeding  10/.,  and  the  vender,  &c.  not  exceeding  20/. ;  pro- 
vided that  coals  conveyed  in  bulk  or  in  any  carriage  belonging  to  , 
the  purchaser  may  be  so  conveyed  without  the  carman  being  so 
obliged. 

By  $118.  The  vender  of  or  dealer  in  coals,   sold  for  wharf  Venders  shall 
measure  from  any  ship,  &c.  or  place  within,  &c.  and  to  be  dc-  deliver  tickets 
livered  to  the  purchaser  from  any  carriage,  shall  deliver  a  printed  of  coals  sold  by 
ticket  or  paper,  and  such  carmen,  &c.  shall  deliver  the  same .  to  '^l**^  measure, 
the  purchaser  or  to  his  servant  before  any  part  of  the  coals  shall 
be  shot  or  delivered,  and  every  such  ticket  or  paper  shall  be  iu 
the  words  and  form  following : 

VENDER'S  TICKET. 

'       Mr.  A.B.  [here  insert  the  name  of  the  buyer.] 

Take  notice  that  you  are  to  receive  heretoith 

[Here  insert  the  number]  sacks  of  [here  insert  the  name  of  the] 
coals,  and  that  by  an  act  made  in  the  AHih  year  of  the  reign  of  king 
Geo.  the  Sd,  the  carman  is  directed  to  deliver  this  ticket  before  he 
shoots  any  of  the  coals  out  of  his  cart  or  tvaggon,  and  that  a  bushel 
measure  is  in  such  cart  or  uiaggonj  by  'which  the  carman  is  directed  to 
measure  (gratis,  under  the  penalty  of  201.)  the  coals  contained  in  any' 
one  sack  tohich  the  purchaser  or  his  servant  may  require^  which  sack 
is  to  contain  threeiushels  heaped  up  in  the  form  of  a  cone^  the  out' 
side  ^  the  measure  being  th^  extremity  of  the  base  thertqf^  CD. 
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[here  insert  the  name  of  the  vender^]  £.  F.  [here  insert  the 
name  of  the  labouring  meter,  in  case  of  the  coals  being  sent  from 
within  either  of  the  districts  of  the  said  respective  offices.] 
Doled  [here  insert  the  day  of  the  month,  and  the  month  and 
year  when  such  ticket  was  signed.] 

And  in  case  any  such  vender  shall  not  deliver  such  ticket  be- 
fore any  part  of  such  coals  shall  be  shot  or  delivered,  he  shall  for 
every  such  offence  forfeit  not  exceeding  20^. ;  and  in  case  the  car- 
man, &c.  shall  (having  so  first  received  the  same)  neglect  to  de- 
liver such  ticket  to  the  buyer  or  his  servant  before  any  part  of 
such  coals  shall  be  shot  or  delivered,  he  shall  for  every  such  offence 
forfeit  not  exceeding  10/. 

By  §  114.  The  carman,  &c.  shall  measure  gratis,  if  he  shall  be 
required  so  to  do,  the  coals  contained  in  any  one  of  the  sacks 
contained  in  such  carriage  chosen  by  the  purchaser  or  his  servant, 
with  such  bushel  measure  as  aforesaid,  in  ord^r  that  such  pur- 
chaser may  be  better  enabled  to  judge  of  the  necessity  of  having 
the  whole  of  such  coals  remeasured  in  manner  directed  by  this  act. 
By  ^  115.  If  any  carman,  &c.  refuse  to  measure  by  the  said 
bushel  measure  such  sacks  of  coals  in  manner  herein  directed, 
when  required  thereunto  by  the  purchaser  or  by  his  servant,  or 
shall  drive  away  without  measuring  in  manner  herein  directed,  or 
shall  hinder  the  purchaser  or  his  servant  from  measuring  the  said 
bushel  measure,  or  all  or  any  such  sack  or  sacks  in  such  his  car- 
riage; such  carman,  &c  shall  for  every  such  offence  forfeit  not 
exceeding  20/.  nor  less  than  51.,  and  the  vender  of  or  the  dealer 
in  such  coals  shall  forfeit  not  exceeding  20/.  nor  less  than  SL 

By  ^  116.  If  any  purchaser  or  his  servant  shall  be  dissatis6ed 
with  the  measure  of  any  coals  delivered  within  the  limits  of  any 
of  the  said  respective  offices  of  the  said  respective  land  coal- 
meters,  and  sent  to  him  in  any  carriage,  &c.  and  shall  signify  to 
the  person  attending  such  carriage  bis  desire  to  have  the  coals  or 
any  part  remeasured,  the  carman,  &c.  shall  continue  at  the  pre- 
mises of  the  purchaser  with  such  coals  and  the  carriage  until  re- 
measured,  and  if  he  shall  drive  away  before  the  coals  shall  be 
remeasured  without  the  consent  of  the  purchaser  or  his  servant, 
he  shall  for  every  such  offence  forfeit  not  exceeding  lOl, 

By  §  il7*  Such  purchaser  or  his  servant  desiring  such  remea- 
surement  shall  send  to  the  vender  or  his  wharf,  warehouse,  or  place 
of  abode,  notice -in  writing  that  the  said  coals  are  to  be  remea- 
sured, and  also  to  any  of  the  officers  of  the  said  respective  land 
coal-meters  of  his  desire,  and  thereupon  a  principal  meter  or  one 
of  the  labouring  meters  (not  being  the  meter  under  whose  inspec- 
tion the  said  coals  were  originally  measured)  shall  within  the 
space  of  two  hours  next  after  such  notice  in  writing  left,  attend 
at  the  premises  as  shall  be  expressed  in  such  notice  for  the  pur- 
pose of  reraeasuring  the  coals,  and  shall  remeasure  the  same  in 
the  presence  of  the  vender  and  purchaser,  or  of  his  servant,  if 
they  shall  attend ;  and  in  case  they  shall  not  attend,  such  meter 
shall  proceed  in  the  remeasuring  in  their  absence,  and  such  meter 
shall  at  the  option  of  the  purchaser  remeasure  either  by  the  dis- 
tinct sacks,  or  else  so  as  to  ascertain  the  whole  quantity  in  all  the 
sacks  taken  together,  and  in  case  the  purchaser  shall  not  signify 
his  option,  such  meter  shall  proceed  to  remeasure  so  as  to  ascer- 
tain the  whole  quantity,  and  for  such  remeasurement  such  pur- 
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chaser  shall  pay' to  the  principal  coal-meter  6d.  for  every  dial-  47  G.?.  less.  2. 
dron  o(  coals  so  remeasured ;  and  in  case  it  shall  appear  that  any  c.  Ixviii 
sack  shall  not  contain  three  bushels,  the  vender  shall  for  every  !P^\ 
sack  of  coals  so  found  deficient  on  remeasurement  forfeit  not  ex-  ^2larin«!ieof 
ceeding  40f . ;  and  in  case,  upon  the  remeasurement  to  ascertain  defidancy  on 
the  whole  quantity,  it  shall  appear  that  the  coals  do  not  amount  guchrameMura- 
to  the  quantity  for  which  they  were  sold,  then  if  such  coals  shall  ni«nt 
have  been  sold  for  wharf  measure,  the  vender  shall  forfeit  for  Penalty  on  me- 
every  bushel  found  deficient  the  sum  of  5/.,  and  every  chaldron  ten  «nd  corf 
of  coals,  so  found  deficient,  for  the  use  of  the  poor  of  the  parish  JJIJ^c^JIi^I^ 
where  such  coals  shall  be  remeasured ;  and  the  labouring  meter  for^wharf  xn^. 
under  who^e  inspection  the  coals  were  first  measured  shall,  for  sureproVingde- 
every  bushel  so  deficient,  forfeit  20^. ;  and  the  coal-porters  who  ficient  on  such 
shall  have  first  measured  such  coals  for  the  vender  shall  for  every  remeaiurement. 
bushel  of  coals  so  wanting  forfeit  2s.  6d. ;  but  if  such  coals  shall  Penalty  00  Ten- 
have  been  sold  for  pool  measure,  the  vender  shall,  in  case  such  d«"  of  coals  by 
deficiency  shall  exceed  four  bushels,  and  not  exceed  ten  bushels  P^  measure, 
in  any  five  chaldrons  and  one  vat  so  measured,  forfeit  for  every 
bushel  of  coals  so  found  deficient  in  every  such  five  chaldrons 
and  one  vat  the  sum  of  40*. ;  and  in  case  such  deficiency  shall  ex- 
ceed ten  bushels  in  any  five  chaldrons  and  one  vat  so  remeasured, 
then  such  vender  shall  forfeit  for  every  such  bushel  so  deficient 
the  sum  of  5/. :  Provided,  that  no  such  coals  so  sold  and  sent  shall 
be  remeasured  so  as  to  ascertain  the  whole  quantity  of  such  coals 
taken  together  af^er  more  than  one  sack  of  such  coals  shall  have 
been  shot  from  such  carriage  upon  the  premises  of  such  pur- 
chaser. 

By  j[  118.    If  upon  such  remeasurement  of  any  coals  sold  as  Penalty  on  me- 
pool  measure,  by  any  land  carriage,  made  in  sucn  manner  as  to  ter  In  case  of 
ascertain  the  whole  quantity  contained  in  all  the  sacks  taken  to-  ^^  ^1^  ^^^ 
gether,  they  shall  be  found  to  be  less  or  more  than  at  the  rate  of  j^j"^^ 
Siree  bushels  for  each  sack  according  to  the  number  of  sacks  ficient  upon 
specified  in  the  vender's  ticket  of  such  coals,  then  the  meter  who  suchreineasur»- 
countersigned  such  vender's  ticket  of  such  coals  shall,  in  case  meot 
such  dc^ciency  or  excess  jhall  exceed  four  bushels  in  any  five 
chaldrons  and  one  vat  of  such  coals  so  remeasured,  forfeit  and  pay 
for  every  such  bushel  the  sum  of  20s. 

By  ^  119.  If  upon  any  such  remeasurement  so  as  to  ascertain  Expenccs  of  ra- 
the whole  quantity  taken  together  of  coals  sold  for  wharf  or  uMMurement. 
pool  measure,  the  whole  of  such  coals  so  remeasured  shall  be 
found  less  than  the  quanti^  for  which  the  whole  of  such  coals 
shall  be  sold,  then  the  vender  shall  in  case  such  deficiency  shall 
amount  to  or  exceed  one  bushel,  repay  to  the  purchaser  the  ex- 
penses of  such  remeasurement ;  but  if  such  deficiency  shall  not 
anpount  to  one  bushel,  then  such  expenses  shall  be  borne  by  the 
purchaser ;  and  if  upon  any  such  remeasurement  which  shall  be 
made  so  as  to  ascertain  the  quantity  contained  in  each  of  the 
sacks  sent,  sold  for  wharf  or  pool  measure,  it  shall  be  found  that 
one-fourth  part  or  more  of  the  number  do  not  contain  the  quan- 
tity of  three  bushels  each ;  then  the  vender  shall  repay  to  the 
purchaser  or  purchasers  of  such  coals  the  expenses  of  the  remea- 
surement ;  but  if  the  number  of  such  sacks  so  found  deficient  do 
not  amount  to  one-fourth  part  of  the  whole  number  of  the  sacks, 
then  such  expenses  shall  be  borne  by  the  purchaser. 
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47  O.  3:  scss.  2.  By  J  121.  As  often  as  any  carriage  shall  be  stopped  under  pre- 
c.  Ixviii.  tence  of  remeasuring  the  coals,  or  any  part,  the  owner  of  every 

^^^^f'  such  carriage  shall  be  entitled  to  the  sum  of  Ss.  per  hour  for  every 

p;Ud3i!p*»  hour  ^°^'*  ^^®  ^^^'  ^^^^^  ^®  ^^  detained,  and  so  in  proportion  for  any 
when  stopped  fraction  of  an  hour  over  and  above  the  usual  cartage  of  such  coals ; 
for  having  coals  which  shall  be  paid  by  the  vender  in  case  the  same  upon  the  re- 
remeasured.        measurement  be  found  deficient  in  measure,  or  by  the  purchaser 

in  case  the  same  shall  not  be  remeasured,  or  shall  be  found  to 

amount  to  the  quantity  for  which  such  coals  were  sold. 

Regulation  as         By  §  122.    All  coals  which  shall  be  sold  by  weight  to  be  sent 

to  coals  sold  by    in  any  carriage  to  the  purchaser,  shall  be  sold  or  weighed  by  the 

weight.  cwt.,  each  cwt.  consisting  of  1 121b.  avoirdupois  weight,  and  20 

such  cwt.  shall  be  deemed  to  be  one  ton,  and  shall  be  weighed  and 
loaded  at  such  place  of  sale  in  the  presence  of  one  of  tlie  labour- 
ing land-metei*s  from  the  ofBce  within  the  limits  of  which  such 
place  of  sale  shall  be,  in  order  that  such  meter  may  see  that  in 
every  such  loading  the  full  weight  of  coals  is  actually  given,  which 
shall  be  expressed  in  the  vender's  ticket;  and  such  meter  may 
refuse  to  sign  the  vender's  ticket  in  case  such  meter  shall  not  see 
that  the  full  weight  shall  be  given  according  to  the  quantity  which 
shall  be  expressed  in  such  ticket;  but  he  shall  countersign  the 
same  in  case  the  proper  weight  be  given,  and  "for  such  inspection 
shall  be  paid  by  the  vender,  or  by  the  occupier  of  the  place  from 
whence  such  coals  shall  be  sent  to  the  principal  land  coal-meter 
within  the  limits  of  whose  office  such  place  may  be,  6d,  for  every 
ton  of  coals  so  weighed,  and  so  in  proportion  for  any  greater  or 
less  quantity  than  a  ton,  and  such  sum  shall  be  repaid  to  such 
vender  by  the  purchaser. 
Vender's  ticket  Bv  §  123.  The  vender  or  dealer  in  coals  so  sold  by  weight 
with  ooah  sold  shall  deliver  to  the  purchaser  or  to  his  servant,  immediately  on 
by  weight  |;he  arrival  of  the  carriage  in  which  such  coals  shall  be  sent,  and 

before  any  shall  be  unloaded,  a  paper  or  ticket  in  the  form  fol- 
lowing : 

Mr.  A.  B.  [here  insert  the  name  of  the  buyer.] 

HTAKE  notice  that  you  are  to  receive  herervith  [here  insert  the 
number]  tons  [here  insert  the  name  of  the]  coals y  Jbr  insped' 
ing  vohich  coals  you  arCy  in  conformity  to  an  ad  of  parliament  made 
in  the  4:7 tk  year  of  the  reign  of  king  George  the  Thirds  to  repay 
me  the  undersigned  [here  msert  the  name  of  the  seller]  the  sutn 
of  [here  insert  the  amount  of  the  inspection  charge]  being  at 
and  after  the  rate  of  6d«  for  every  ton  of  coals  sold  to  and  to  he 
received  by  you  herewith. 

Signed  (CD.)  [  Here  insert  the  name  of  the  seller.] 

Countersigned  (E.  F.)  [Here  insert  the  name  of  the  meter.] 

And  in  case  any  such  vender  do  not  deliver  such  ticket  so  coun- 
tersigned to  the  purchaser  or  to  his  servant  before  any  part  of 
such  coals  are  unloaded,  he  shall  for  every  such  ofience  forfeit 
not  exceeding  20/. ;  and  in  case  the  person  attending  such  car- 
riage laden  with  any  such  coals  to  whom  any  such  ticket  shall 
have  been  given  in  order  to  be  delivered  to  the  purchaser,  (having 
first  received  the  same  from  the  vender  or  any  person  by  the  di- 
rections of  the  vender)  neglect  to  deliver  it  to  the  purchaser,  or 
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to  hif  lerraAt,  before  an^  pftit  be  unloaded,  such  peraon  shall  for  47  o.^.iMf.  8. 
ereiy  such  offence  forfeit  not  exceeding  20/.  c.  liviii. 

By  §  124.  All  coals  sold  within  any  of  the  limits  of  this  act,  if^karf. 
except  only  such  coals  as  shall  be  sold  by  weight,  shall  be  sold  All  coals  shall 
either  by  the  chaldron,  such  chaldron  to  consist  of  36  of  such  be  sold  either 
bushels  so  heaped  up  as  aforesaid,  or  by  the  sack,  each  sack  con-  ^  ^hiSdm  ^^ 
tainiog  three  such  bushels  as  aforesaidy  or  else  by  such  bushel  as  |^^         ^ 
aforesaid,  or  by  the  half  bushel,  peck,  or  half  peck,  provided 
such  smaller  measure  shall  be  some  aliquot  part  of  such  bushel 
measure. 

By  f  127.  It  shall  be  lawful  for  any  vender  of  or  dealer  in  coals  Wall's  End, 
to  mix  or  lay  up  in  one  heap  or  parcel  in  any  convenient  place,  ^^™P^^^ 
or  to  sell  when  mixed  all  or  any  two  or  more  of  the  nine  sorts  or  J^*     iifci«. 
descriptions  of  cimls  called  respectively  tVaWs  End  coals.  Tern*  HeatOT^ain, 
ple*s  WalTs  End  coals,  Hebbum  Main  coals,  Heaton  Main  coals.  Biggs  Main, 
Biggs  Main  coals.   South  Hebbum  coals,   WiUington  coals,  KU»  SouUi  Heb- 
Ungsaorth  coals,  and  Percy  Main  coals,  in  any  proportions  what-  bum,  WUU^g- 
soever;  but  no  such  coals  when  so  mixed  together,  or  any  part  ***!^J^**^^''' 
thereof,  shall  after  the  mixing  thereof  be  sold  to  any  purchaser,  ^^g^  ^m. 
unless  such  coals  be  sold  by  wharf  measure,  nor  unless  such  be  ooals,  may  ba 
sold  and  be  described  in  the  vender's  ticket  to  be  sent  therewith  mixed  togatbar, 
by  the  name  of  ''  best  coals  mixed ;"  and  if  any  such  vender  or  •«<!  ''^m'J^ 
dealer  shall  sell  or  send  to  any  purchaser  any  such  coals  so  mix-  ^*?^^^-  IdL^ 
ed  of  all  or  any  two  or  more  of  the  said  nine  sorts  of  coals  for  any  °^^ 

other  measure  than  wharf  measure,  or  without  being  sold  and 
described  in  the  vender's  ticket  by  the  name  of  '*  best  coals 
mixed,"  he  shall  for  every  such  offence  forfeit  not  exceeding 
20/. 

By  §  128.  It  shall  be  lawful  for  any  vender  or  dealer  to  mix  in  Hartley, 
one  heap  in  any  convenient  place,  or  to  sell  ivhen  mixed,  all  or  Blythe,  aad 
any  two  of  the  three  sorts  of  coals  called  respectively  Bluthe  S^^^^ 
coals.  Hartley  coals,  and  Coupen  Main  coals ;  and  it  shall  be  ^^iudLtwthar 
lawful  for  such  vender  or  dealer  to  sell  such  coals  so  mixed  for  ^nd soldby 
either  of  such  three  respective  sorts  of  which  such  coals  shall  be  either  of  thoaa 

mixed.  names. 

By  §  129.  When  the  coals  laden  on  board  any  lighter,  barge,  Clearings  of 
or  other  craft,  shall  be  so  reduced  in  quantity  as  that  the  whole  coal  bargea 
•hall  not  exceed  five  chaldrons  wharf  measure,  it  shall  be  lawful  ''^^"jj^^^ 
to  mix  in  one  heap  in  any  convenient  place  all  or  any  of  such  re-  J^i,frf  measure 
maining  clearings  of  coals  out  of  each,  but  no  such  coab  when  so  may  behaaped 
mixed  shall  be  sold  or  sent  to  any  purchaser  unless  such  coals  be  up  and  mixed 
sold  by  wharf  measure  and  described  in  the  vender's,  ticket  to  together  in  any 
accompany  the  same  by  the  name  of  "  coals  of  different  sorts  T"***®*^^* 
mixed  ?"  and  if  any  such  vender  or  dealer  shall  mix  any  two  or  ^^aJJ^bj  wharf 
moie  remaining  clearings  of  coals  out  of  any  such  lighters,  &c.,  any  measure  and 
of  which  remaimng  clearings  shall  exceed  five  chaldrons  wharf  mea-  described  as 
sure,  or  shall  sell  any  such  remaining  coals  so  mixed  and  cleared  **  Coals  of  dif- 
oot  by  any  other  measure  than  wharf  measure,  or  without  being  ^^^  !!"^ 
described  in  the  vender's  ticket  as.  "  coal«  of  different  sorts  mix-  p'^^iiegon 
ed,''  he  shall  for  every  such  offence  forfeit  not  exceeding  50^.  vendendiaobcy- 

By  §  130.   No  vender  or  dealer  shall  knowingly  sell,   when  ing. 
mixedt  any  coals  whatsoever  herein  as  above  mentioned  in  §  197 •  ^^  ^^^  c^* 
128.  129.;  and  in  every  case  of  so  offending  he  shall  forfeit  not  •b«U  be  mixed. 
exceeding  20f. 
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Fines  and  pe- 
nalties not  ex- 
ceeding 20/. 
may  be  reco- 
vered before  a 
justice  of  tht 
peace. 
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Appeal  to  ilie 
quarter  sessions. 

AecoTery  of  pe- 
nalties above 
20/.  in  courts  of 
record. 


Form  of  con  • 
▼ictioD. 


By  §  M'6.  All  fines,  penalticfl)  or  forfeitures  by  this  act  (the 
manner  of  levying  and  recovering  whereof  is  not  hereby  otherwise 
directed)  not  exceeding  20/*,  shall  be  sued  for  within  one  calen- 
dar month  after  the  offence  committed,  and  shall  be  levied  and 
recovered  before  any  justice  of  the  peace  for  the  county,  city,  or 
place  where  the  offence  shall  be  committed,  and  such  justice  is 
upon  information  or  complaint  to  him  made  to  grant  a  summons 
or  warrant  to  bring  before  him  such  offender  at  the  time  and 
place  as  shall  be  in  such  warrant  specified,  and  if  on  the  convic- 
tion of  the  offenders  respectively  either  on  his  confession  or  on 
the  evidence  of  any  one  or  more  witness  or  witnesses  upon  oath, 
such  fine,  &c.  shall  not  be  forthwith  paid,  the  same  shall  be  levied 
i)y  distress  and  sale  of  the  goods  of  the  offender  by  warrant  under 
the  hand  and  seal  of  such  justice,  and  the  overplus  of  the  money 
raised  by  such  distress  and  sale,  after  deducting  the  fine,  &c.  and 
the  costs  of  such  distress  and  sale,  shall  be  rendered  to  the  ownar 
of  the  goods  so  distrained  ;  and  for  want  of  distress,  or  in  case  the 
line,  &c.  shall  not  be  forthwith  paid,  it  shall  be  lawful  for  such 
justice  to  commit  such  offender  to  the  common  gaol  or  house  of 
correction  for  the  county,  city  or  place  where  the  offence  shall  be 
committed,  there  to  remain  without  bail  or  mainprize  for  not  ex- 
ceeding six  calendar  months,  unless  such  fine,  &c.  and  all  rea- 
sonable charges  attending  the  recovery  thereof  shall  be  sooner 
paid,  and  one  moiety  of  all  such  fines,  &c.  when  paid  shall  go  to 
the  informer  and  the  other  to  the  king,  or  shall  be  applied  in  such 
manner  for  carrying  this  act  into  execution  as  the  justice  before 
whom  such  conviction  shall  take  place  shall  direct. 

By  §  I4f7'  An  appeal  is  given  against  any  conviction  under 
this  act  to  the  next  general  quarter  sessions,  or  general  sessions, 
and  removal  by  certiorari  is  denied. 

By  (  150.  AH  fines,  &c.  exceeding  20/.  may  be  recovered  in 
any  of  his  majesty's  courts  of  record  at  fVestmimter^  wherein  no 
essoign  nor  any  more  than  one  imparlance  shall  be  allowed  by  the 
person  who  shall  inform  and  sue  for  the  same  within  three  calen- 
dar months  afler  the  offence  shall  be  committed,  one  moiety  for. 
the  use  of  the  king,  the  other,  with  double  costs  of  suit,  for  the 
use  of  the  person  who  shall  inform  or  sue  for  the  same. 

By  §  152*  Every  justice  before  whom  any  person  shall  be 
convicted  of  any  offence  against  this  act  shall  cause  the  con- 
viction to  be  drawn  up  according  to  the  following  fonn,  viz. 


T^E  it  remembered,  that  on  the 


year  of  our  Lord 


day 


A.  B.  is  convided  before  me 


bet 


inihe 


one  of  his  majesty  s  justices  of  the  peace  Jbr  the 


[here 


specify  the  offence,  and  the  time  ana  place  when  and  where  com- 
mitted, as  the  case  may  be]  contrary  to  an  ad  qfnarUament 
made  in  the  Jbrtyseventh  year  xf  the  reim  of  king  George  tir 
Third,  intituled  [here  insert  the  title  of  uiis  acL]  Given  under 
my  hand  and  seed  the  day  and  yearjirst  above  toritten. 

CD. 
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The  Schedule  to  which  this  Act  refers.  47  G.s.  ms.  s. 

Payments  payable  to  the  deputy  sea-coal  or  ship  meters  by  ^'  **^* 
ship  owners,  coal  buyers,  or  dealers. 

B^  the  Ship  Oivner  or  Owners. 

The  sum  of  3s.  per  20  chaldrons  for  working  at  the  vat,  and  so 
in  proportion  for  any  greater  or  less  quantity. 

The  sum  of  3s.  per  day  for  every  day  that  the  meters  shall  be 
on  board  of  any  ship  or  vessel  for  the  purpose  of  measuring  coals 
thereout  in  lieu  of  provisions  and  drink. 

The  sum  of  lOs.  6d.  for  travelling  expenses  when  employed 
in  the  admeasurement  oi  coab  in  any  ship  or  vessel  below  Green- 
toich,  in  the  county  of  Kent. 

The  sum  of  1/.  Is.  upon  the  delivery  for  each  and  every  ship 
Of  other  vessel  in  the  room  of  all  allowances  in  coals,  and  all 
other  gratuities  by  or  on  behalf  of  the  ship  owners. 

Bi/  the  Buyer  or  Buyers  ofy  or  Dealer  or  Dealers  in  Coals. 

For  making  out  or  delivering  to  him,  her,  or  them,  or  his,  her, 
or  their  servant  or  servants,  agent  or  agents,  a  general  bill  or 
account  of  tlie  coals  admeasured  or  delivered  out  of  any  ship  or 
other  vessel  on  the  account  of  any  buyer  or  buyers,  or  dealer  or 
dealers  in  coals,  for  each  and  every  such  bill  or  account  the 
several  sums  following,  that  is  to  say,  the  sum  of  3d.  for  any 
quantity  of  coals  less  than  50  chaldrons  specified  therein;  the 
sum  of  6d.  for  any  quantity  of  coals  specified  therein,  equal  to 
50 and  less  than  100  chaldrons;  and  the- sum  of  9^.  for  any 
quantity  of  coals  specified  therein  equal  to  1 00  chaldrons,  and  less 
than  200  chaldrons ;  and  for  200  chaldrons  and  any  greater  quan* 
tity  the  fium  of  Is. 

II.  Dest7*oying  or  damaging  CoaUMines^ 

By  10  Geo.  2.  c.  32.  §6.  i£  any  person  shall  wilfully  and  malici-  lo  G.  2.  c.  52. 
ouslv  set  on  fire  any  mine,  pit,  or  delph  of  coal,  or  cannel  coal,  Seuiug  fiie  to 
he  shall  be  guilty  of  felony  without  benefit  of  clergy.  mines. 

By  13  Geo.  2.  c.2l.  §1.  if  any  person  shall  divert  or  convey  any  jj  q^  ^  ^  21 
water  into  any  coal  work,  with  design  to  destroy  or  damage  the  Conveying 
same,  he  shall  pay  to  the  party  grieved  treble  damages  with  costs,  water  to  mines, 
recoverable  in  any  court  of  record  at  Westminster. 

And  by  9  Geo.  3.  c.  29.  §  3.  if  any  person  shall  wilfully  and  9  o.  j.  &  29. 
maliciously  set  fire  to,  burn,  demolish,  pull  down,  or  otherwise  DemoUdiing! 
destroy  or  dainage  any  fire-engine,  or  other  engine  erected  for  engines,  wag- 
draining  water  from  collieries  or  coal-mines,  or  for  drawing  coals  pn-^aysf 
out -of  the  same;  or  for  draining  water  from  any  mine  of  lead,  J*""?^*^^'^- 
^n»  copper,  or  other  mineral;  or  any  bridge,  waggon  way,  or  j^^^ 
trunk  erected  for  conveying  coals  from  any  colliery  or  coal-mine, 
or  staith,  for  depositing  the  same ;  or  any  bridge,  or  waggon-way 
erected  for  couve3ring  lead,  tin,  copper,  or  otlier  mineral,  from 
^y  such  mine;  or  shall  cause  or  procure  the  same  to  be  done ; 
he  shall  be  guilty  of  felony  and  be  transported  for  seven  years. 

§  4.  Provided,  that  no  person  shall  be  prosecuted  on  this  act.  Prosecution  to 
unless  the  prosecution  be  commenced  in  eighteen  months  after  be  in  18  months, 
the  offience  comirutted. 

By  39^40  Geo.  3.  c.  77.  $1.   if  any  person  (after  Ui  Sept. 
1600)  shall  wilfully  and  malieiously  pull  down}  fill  up,  or  attempt 
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39  &  40  O.  5* 
c.  77. 

Destroying  or 
damaging  mines 
or  roads  leading 
to  or  from  the^ 
same. 


€0dlh9&intg  (Destroying.) 


Sir. 


Not  to  extend 
to  damage  done 
under  ground. 

Colliers  and 
others  working 
coal  contrary 
to  their  agree- 
ments; 


or  not  fulfilling 
their  contracts. 
Fenalty. 


Fraudulentlj 
walling  or 
stacking  coal^ 
he 


Stealing  coals 
or  Implements 
not  exceeding 
5s.  Talue. 


Panaltiaft. 


to  pull  down  or  fill  up  any  air-way,  water-way,  drain,  pit,  lercl, 
or  shaft,  or  damage  or  destroy  any  rail-way,  tram  road,  or  other 
road  leading  to  or  from  any  coal  or  other  mine  work ;  or  if  any 
person  (having  no  claim  in  such  mine)  shall  wilfully  and  unlawfully 
cut,  dig,  raise,  take,  or  carry  away  any  coal,  culm,  or  other 
mineral,  from  any  bed,  band,  vein,  or  mine,  in  any  waste,  open 
or  un inclosed  lands  ;  or  shall  enter  into  any  level,  pit,  or  shaft, 
with  intent  so  to  do,  or  shall  be  aiding  or  assisting  therein ;  such 
person  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction, may  be  imprisoned  for  any  time  not  exceeding  lii 
months. 

§  2.  Provided,  that  nothing  herein  shall  extend  to  any  trei- 
pass  or  damage  done  under  ground  by  the  owner  of  any  adjoin- 
mg  coal  or  other  mine,  in  working  the  same. 

§  3.  And  whereas  it  often  happens  that  colliers  and  miners  dis- 
regard their  agreements,  and  wilfully  and  obstinately  work  coal 
and  iron  stone  in  a  different  manner  to  what  they  stipulated,  or 
otherwise  abandon  the  agreement  they  entered  into,  to  the  pre- 
judice of  their  employers,  it  is  enacted,  that  if  any  person  snail 
enter  into  any  contract  or  agreement  in  writing  to  eet  any  coal, 
culm,  iron  stone,  or  iron  ore,  and  shall  wilfully  and  to  the  pre* 
judice  of  the  owner  raise,  get,  or  work  the  same  in  a  diftreot 
manner  to  his  contract,  and  against  the  will  of  the  owner  or  hii 
aeent ;  or  shall  refuse  to  fulfil  his  engagement ;  he  shall,  on  con- 
viction, either  on  confession  or  upon  the  oath  of  one  witneS) 
before  one  justice,  forfeit  not  exceeding  40«.  as  to  such  justice 
shall  seem  meet,  together  with  the  costs,  to  be  ascertained!^ 
such  justice ;  and  upon  non-payment  thereof  such  justice  shul 
commit  such  offender  to  the  conunon  gaol  without  bail,  for  a  time 
not  exceeding  six  months,  or  until  such  penalty  and  costs  shall 
be  paid ;  and  such  contract  shall  thereupon  become  void. 

§  4*.  And  whereas  the  owners  and  lessees  of  such  mines,  con- 
tracting for  the  getting  of  coal,  or  iron-stone,  or  ore  by  w&f^t, 
are  often  under  the  necessity  of  advancing  money  to  the  colhen 
and  miners  upon  the  measure  thereof  in  heaps  oefore  the  same 
can  be  weighed,  and  frauds  are  practised  in  walling  and  stacking 
such  coal  and  iron-stone  or  ore,  by  which  they  obtain  money  be- 
yond what  they  earn,  or  are  able  to  repay ;  and  miners  oftai  ^^ 
fraud  each  other  by  conveying  away  iron-stone  from  one  heap  to 
another,  it  is  enacted,  that  if  any  person  shall  wall  or  stack  vdj 
coal  or  iron-stone  or  ore  in  any  false  or  fraudulent  manner,  with 
intent  to  deceive  his  employer,  or  to  defraud  the  penon  who 
raised  the  same,  he  shall  on  conviction  by  confession  or  oath  of 
one  witness,  before  one  justice,  be  committed  to  the  coiddioo 
gaol  or  house  of  correction  for  any  time  not  exceeding  three 
months. 

§  5.  And  if  any  person  shall  steal  and  take  away  any  coal,  cufas, 
coak,  wood,  iron,  ropes,  or  leather,  not  exceeding  the  value  of 
5s.  from  any  place  belonging  to  any  coal  dealer,  or  from  any  boat, 
barge,  waggon,  cart,  or  other  carriage  carrying  the  same;  or 
shaU  steal,  break,  destroy,  damage,  or  embezzle  any  toob  or 
implements  for  getting  coal  or  minerals,  not  exceeding  the  above 
vahie,  and  shall  on  uie  complaint  of  the  owner  or  his  agent  be 
convicted,  either  by  confession  or  the  oath  of  one  witness,  before 
one  justice,  he  shall  for  the  first  ofience  forfeit  not  exceeding  lOt- 
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over  and  above  the  costs,  and  upon  nonpayment  shall  be  com-  J9  &  40  G.  5. 
mitted  to  the  bouse  of  correction  to  hard  labour  for  one  month,  c.  77. 
or  until  the  penalty  and  charges  be  paid ;  and  for  the  second 
offence,  shall  forfeit  not  exceeding  20^.  over  and  above  the  costs, 
asd  upon  non-payment  shall  be  committed  to  the  house  of  cor- 
rection to  hard  labour  for  three  months,  or  until  such  penalty  and 
charges  be  paid ;  and  for  the  third  or  any  future  offence  shall  for- 
feit not  exceeding  40*.  as  to  such  justice  shall  seem  meet,  over 
and  above  the  charges  to  be  ascertained  by  such  justice,  and  upon 
non-payment  shall  be  committed  to  the  house  of  correction  to 
hard  labour  for  six  months,  or  until  such  penalty  and  charges  be 
paid. 

J  5.  Provided,  that  no  person,  who  shall  be  convicted  of  any  Not  to  be 
offence  against  this  act,  shall  be  prosecuted  for  the  same  offence  P«nUhed  twie* 

1^11  for  the  same 

under  any  other  law.  ^      offence. 

J  6.  All  forfeitures  paid  in  pursuance  of  this  act  shall  be  dis-  Application  of 
tributed  half  to  the  informer  and  half  to  the  poor  in  such  pro-  the  forfeiturei. 
portion  as  the  justice  shall  think  fit. 

J  7.  The  evidence  of  any  inhabitant  of  the  place  where  the  InhiOiitanu 
offence  shall  be  committed  shall  be  good,  notwithstanding  any  law  ™*y  ^  ^'^^ 
or  usage  to  the  contrary.  nemes. 

§  8.  And  the  conviction  may  be  drawn  up  in  the  following  form  ConTiction. 
or  to  the  same  effect : 

^E  it  remembered^  that  on  the  ■  day  qf^  in  the 

year  of  our  Lord A.  O.  having  been  brought  before 

me  [or,  having  been  duly  summoned  and  not  having  appeared']  is 
on  his  oton  confession  [or,  on  due  proofs  convicted  before  me  J.P. 

one  of  his  majesty  s  justices  of  the  peace  Jbr  the  county  of 

for  that  he  the  satd  A.  O.  on  the day  of at 

■■  in  the  said  county ^  did  [here  state  the  offence  accord- 

ing to  the  fact,  and  following  the  words  of  the  act,  and  whether 
the  first  or  other  offence]  against  the  form  ofAhe  statute  in  that 
case  made  ;  and  I  do  adjudge  Kim  to  jorfeit  and  pay  Jbr  the  said 
offence  the  sum  of  -    '  and  also  the  further  sum  of  • 

Jbr  the  charges  of  this  conviction.  Given  under  my  hand  and  seal 
the  day  and  year  first  above  toritten, 

§  9.  All  prosecutions  under  this  act  shall  be  begun  within  nine  Frosecutiant  to 
calendar  months  after  the  offence  is  committed.  be  within  nia* 

i  10.  Provided  always,  that  if  any  person  shall  think  himself  ^**^^ 
aggrieved  (except  by  any  order  of  commitment,)  he  may  within  PP**** 
three  calendar  months  appeal  to  the  sessions,  who  may  hear  the 
same  'or  a^oum  the  hearing  thereof  till  the  next  sessions,  and 
may  anash  any  conviction  or  mitigate  any  fine,  and  award  costs 
to  eittier  party,  or  order  any  money  to  be  returned  which  hath 
been  levied,  and  award  such  further  satisfaction  to  be  made  to  the 
party  injured,  as  they  shall  judge  reasonable. 

§  10.    Provided,    that  no   proceeding    shall    be    quashed  for  Piroceedingsnot 
want  of  form,  or  be  removed  by  certiorari  or  other  process  what-  ^  he  quashed 
soever.  J°'  ''"^ot  w- 

By  Stat.  56  Geo.  3.  c.  125.  for  the  further  protection  of  col-  i^^d^ "' 
lieries,  mines,    and   other  works,    after   reciting  that  whereas  tiorari, 
an  act  passed  in  the  first  year  of  the  reign  of  his  majesty  king 
George  the  first,   intituled   An  act  Jor  preventing  tumuks    and  ^  G.  l.  c  5. 


cer- 
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56G.  s-cisj.   riotous  assemblies^  and  for  the  more  speedy  and  effecttud  punishing 

the  rioters :  and  whereas  an  act  passed  in  the  ninth  year  of  the 
9  G.  3.  C.29,      reign  of  his  present  majesty  king  George  the  thirds  intituled  An 

act  for  the  more  effectual  punishment  of  such  persons  as  shall  de- 
molish or  pull  doivnt  burn  or  otherwise  destroy  or  spoU^  any  mUl 
or  mills  ;  and  for  preventing  the  destroyinfr  or  damaging  of  en- 
gines for  draining  collieries  and  minesy  or  bridges^  toaggonvoays^  or 
other  things  used  in  conveying  coalsf  lead,  tm,  or  outer  mmerah 
from  mines,  or  fences  for  tncGsing  lands,  in  pursuance  of  act  of 
parliament:  and  whereas  an  act  passed  in  the  ^fty-second  year  of 
52  G.J.  c.  iJa  the  reign  of  his  present  majesty,  intituled  An  act  for  the  more 

effectual  punishment  of  persons  destroying  the  properties  of  his 
majesty's  subjects,  amf  enabling  the  owners  of  sucn  properties  to  re- 
cover damages  for  the  injury  sustained:  and  whereas  it  is  expedient 
and  necessary  that  more  effectual  provisions  should  be  made  for 
the  protection  of  property  not  within  the  provisions  of  the  said 
Demolishing  or  acts ;  it  is  enacted,  "  that  if  after  the  passing  of  this  act,  any  per- 
destroying  en-     son  or  persons  unlawfully,  riotously,  and  tumultuouslj  assembled 
*r"Sh^orks'  ^^p^'*^®'  ^^  disturbance  of  the  public  peace,  shall  unlawfully  and 
belonging  to    '  ^'^^^  force  demolish,  pull  down,  destroy,  or  damage,  or  begin  to 
collieries,  &c.     demolish,  pull  down,  destroy,  or  damage  any  fire-engine  or  other 
adjudged  felony  engine,  erected  or  to  be  erected  for  making,  sinking,  or  working 
without  benefit    collieries,  coal-mines  or  other  mines,  or  any  bridge,  waggonway,  or 
of  clergy.  trunk,  erected  or  made,  or  to  be  erected  or  made  for  conveying  coals 

or  other  minerals  from  any  colliery,  coal-mine  or  other  mine,  to 
any  place,  or  for  shipping  the  same,  or  any  staith  or  other  erec- 
tion or  building  for  depositing  coals  or  other  minerals,  or  used  in 
the  management  or  conductmg  of  the  business  of  any  such  c<^- 
liery,  coal-mipe  or  other  mine,  whether  the  same  engines,  bridges, 
waggonways,    trunks,  staiths*  erections,  and  other  buildings  or 
works  shall  be  respectively  completed  and  finished,  or  only  begun 
to  be  set  up,  made,  and  erected,  that  then  every  such  demoM- 
ing,  pulling  down,  destroying,  and  damaging,  or  beginning  to 
demolish,  pull  down,  destroy,   and  damage,  shall  be  adjudged 
felony,  without  benefit  of  clergy ;  and  the  offenders  therein  shall 
be  adjudged  felons,  and  shall  suffer  death  as  in  case  of  fdonjf 
without  benefit  of  clergy." 
Persons  injured       j  g^  ^n^  <<  the  person  or  persons  injured  or  danmified  by  such 
v^due'ofairpro^  demolishing,  pulling  down,  destroying,  ot  damaging,  or  beginning 
perty  destroyed,  ^^  demolish,  pull  down,  destroy,  or  damage  any  such  property 
under  1  G.  1.  *  herein-before  specified,   shall   oe  entitled  to  and  may  and  are 
«.  j».  hereby  empowered  to  recover  the  value  of  sudi  property  herein- 

before specified,    so    demolished,   pulled  down,    dJestroyed,  or 
damaged  as  aforesaid,  or  the  amount  of  the  damiage  done  to  the 
same  as  aforesaid ;  and  such  value  or  damage  shall  and  may  be 
recovered,  levied,  raised,  and  reimbursed  in  such  manner  and 
form,  and  by  such  ways  and  means  as  are  particularly  provided, 
directed,  or  referred  to  in  the  said  recited  act  of  the  first  year 
of  the  reign  of  his  late  majesty  king  George  the  first,  in  respect 
of  the  several  descriptions  of  buildings  therein  mentioned." 
Owners  to  giyp       ^  3.  Provided  always,  ^*  That  whenever  any  person  or  number 
notice  to  magift-  of  persons  shall  so  unlawfully  assemble  together  in  disturbance  of 
k^^l^Msem-     ^^  public  peace  as  aforesaid,  the  person  or  persons  who  is  or  are 
bU«9,  and  after   ^^  owncr  or  proprietor,  or  owners  or  proprietors  of  any  of  ti^ 
sustiSning  da-     nngincp,   wnrk^s,  buildings,  or  other  property  hereinbefore  parti* 
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cularly  gpecified,  shall,  as  soon  as  conveniently  may  be,  after  such  S6  G.  s.  c.  125. 
unlawful  assembly  shall  take  place,  by  himself  or  themselves,  or  mage,  to  give 
by  his  or  their  servants,  give  or  cause  to  be  given  due  notice  and  notice  wiihm 
information  of  such  assembly  having  taken  place,  to  some  or  one  |^^g  inhibit- 
or the  nearest  magistrates,  and  to  the  constable  or  some  one  o^  ants  of  the  ^ 
the  resident  housekeepers  of  the  towns,  villages,  or  hamlets  near  town,  &g.  ' 
to  the  place  where  any  such  assembly  shall  take  place  ;  and  that 
no  person  or  persons  shall  be  enabled  to  recover  any  danmges  by 
virtue  of  this  act,  unless  he  or  they  shall  have  given  such  notice 
and  information  as  aforesaid,  by  himself  or  themselves,  or  by  his 
or  their  servants,  within  two  days  after  such  damage  or  injury 
done  him  or  them  by  any  such  offender  or  offenders  as  aforesaid, 
*  shall  eive  notice  of  such  offence  done  and  committed,  unto  some  *  sic. 
of  the  mhabitants  of  some  town,  village,  or  hamlet  near  unto  the 
place  where  any  such  fact  shall  be  committed ;  and  shall  within 
four  days  after  such  notice  give  in  his  or  their  examination  upon   Examination 
oath,  or  the  examination  upon  oath  of  his,  her,  or  their  servant  or  upon  oath  to  be 
servants,  that  had  the  care  of  his,  her,  or  their  property  herein-  had  before  a 
before  specified,  so  destroyed  or  damaged  as  aforesaid,  before  justice  withm 
any  justice  of  the  peace  of  the  county,  liberty,  or  division  where  a^J^owlwlTO  of 
such  fact  shall  be  committed,  inhabiting  within  the  said  hundred  the  offenders, 
where  the  said  fact  shall  happen  to  be  committed,  or  near  unto 
the  same,  whether  he  or  they  do  know  the  person  or  persons  that 
committed  such  fact,  or  any  of  them ;  and  if  upon  such  exami- 
nation it  be  confessed  that  he  or  they  do  know  the  person  or  per- 
sons that  committed  the  said  fact,  or  any  of  them,  that  then  he  or 
they  so  confessing,  shall  be  bound  by  recognisance  to  prosecute 
such  offender  or  offenders,  by  indictment  or  otherwise,  according 
to  the  law  of  this  realm  :  Provided  also,  that  no  person  who  shall  Action  for  da- 
sustain  any  damage  by  reason  of  any  offence  to  be  committed  by  mages  to  be 
any  offender  contrary  to  this  act,  shall  be  thereby  enabled  to  sue  ^^S^^^  withm 
or  bring  any  action  against  any  inhabitants  of  any  hundred  where  "  ^^^* 
such  offence  shall  be  committed,  except  the  party  or  parties  sus- 
taining such  damage  shall  commence  his  or  their  action  or  suit 
vithin  one  year   next  after  such   Qffence  shall  be  committed : 
Provided  nevertheless,  that  the  notice  hereby  required  may  and  In  Scotland, 
shall  be  .given  in  Scotland^  to  the  sheriff  or  Stewart  depute,  or  "p^'ce  to  be 
substitute    of  the  county  or  stewartry  where  such  fact  shall  fh^^ff^&c* 
happen  to  be  committed,  in  order  that  such  measures  may  be  ^  ^"  ' 
taken  as  the  law  of  Sfotland  prescribes  in  such  cases." 


For  disputes  between  colliers,  kcelmcn,  pitmen,  and  miners, 

and  their  masters;  See  (bcrtlclUt0. 
For   removing    difficulties  in  the    conviction   of  offenders 

stealing  property  from  mines ;   See  stat,  56  Geo,  S.  c,  73. 

title  llarcenp  {Prcperti/,)  Vol.  iii. 

Cocoa  0i\t9*    See  (tnitiu 
Coffb^    See  CD)rri0e. 
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Com- 

J  L  Of  the  Coin  in  general — Weight,  and  of  receiving  or  pay* 
ingfor  the  current  Coin,  more  or  less  than  its  larj:fd 
Value, 

[U  G.  3.  c.  92.  §  4.  5.— 51  G.3.  c.  127 52  G.3.C.50. 

—  56  G.  3.  c.  68.  —  59  G.  3.  c.  49.] 
II.  Of  cou?Uerfeiting,  col-ouring^  clipping,  and  impairing 
the  Coin,  bringing  light    Monei^  ijito  the  Kingdom, 
and  having  Coinitig  Tools  in  Possession. 

[25  Ed.  3.  St.  5.  c.  2 1  Mar.  st.  2.  c.6.  §2.  —  1  &  2  P. 

&  M.  c.ll.  $2.  — 5Eliz.  ell.— HEliz.  c.3.— 
ISEliz.  C.I.— 8&9W.3.  c.  16.  §5,—S  &9W.3. 
c.  26.  ^  1.2.  3.4.  &  9.— 1  Ann.  St.  1.  c.^.  ^  2. —  1  Ann. 
C.25.  J  2.— 7  Ann.  c. 25.  §2.&  4.  — 15G.2.  c.28. 
#  6.  —  11  G.  3.  c.  40.  —  14  G.3.  c.  42.  —  37  G.3. 
c.  126.  f  1.  2.  3.  6.  &  7.  —  39  G.  3.  c.  75.  —  43  G.3. 
c.  139.  J  3.  &  4.  —  56  G.  3.  c.  68.  §2.&  17.] 

III.  Of  procuring,  uttering,  or  tendering  in  Payment  coun- 

terfeit Coin,   and  having  such  Coin  in  Possession. 
Evidence,  Sfc,  Sfc, 
[8  &  9  W.  3.  C.26.  §  3.  5.  6.  7.  &  9.-9  &  10  W.3. 

C.21.  J  1.T-15G.2.  c.28.  J  2.  3.4.9.-9  G.  3.  c. 37. 

§  7.  — 11  G.3.  C.40.  §  2.  — 13  G.  3.  c.71.  i  1.- 

37G.3.  c.  126.  J  4.] 

IV.  OfBidliofu 

[6&7  W.3.  C.17.  #3.7.  8.&  14.  — 7&8  W.3.  c.l9. 
§  6. 7.  8.  &  9.-8  &  9  W.  3.  c.  26-  #  6.&  9.  — 43  G.3. 
c-  49.] 

V.  Of  Tokens. 

'[44G.3.  c.71.  — 51  G.  3.  Clio.  — 52  G.  3.  c.l38.- 
52  G.  3.  c.  157.  — 53  G.3.  c.  19.  —  53  G.  3.  c.  114.— 
57G.3.  C.46.  — 57G.3.  c.  113.  — 57  G.3.  c.  157.- 
58  G.  3.  c.  14.] 

For  matters  common  to  this  Vitb  other  Treasons,  see  title 

I.  Of  the  Coin  in  Gcficj-al,  Sfc. 

Original  of  the    /JOIN,  in  French,  signifieth   a  comer,  and  from  thence  halb 
^°"*'  its  name,  because  in  ancient  times  money  was  square,  with 

comers,  as  it  is  in  some  countries  to  this  day.     1  Inst.  207. 

The  word  doth  properly  signify  a  wedge,  as  the  Latin  cunevs ; 
and  hath  a  verb  belonging  to  it  in  the  several  languages ;  and  ii 
translated  to  lawful  money ;  either  from  the  form  of  a  wedge, 
ingot,  or  lingot  {linguetta),  in  which  bullion  was  transported  from 
all  antiouity;  or  else  from  the  instrument,  a  wedge  or  chissel, 
with  which,  in  trade,  these  lingots  were  occasionally  cut  to  the 
weight  required,  as  they  are  at  this  day  in  the  East  Indies  with 
sheers. 
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By  14  G.S.  C.92.  f  4.  S.    No  other  weight  than  such  as  shall   t4  0.5|€.  9e. 
be  stamped  or  marked  by  th^  officer  appointed  by  his  majesty  |^^gi^bufo^ 
for  that  purpose  shall  be  sufficient  in  law  for  determining  the  ^^^f 
weight  of  the  gold  and  silver  coin  of  this  realm.     And  if  any 
person  shall  counterfeit  such  stamp  or  mark,  or  knowingly  sell  any 
weight  with  the  impression  of  such  counterfeit  stamp  thereon ;  or 
sbalT  wilfully  incFease  and  diminish  any  such  weight  after  it  has 
been  so  stamped  or  marked ;  or  use  any  such  weight  in  weighing 
the  gold  and  silver  coin  of  this  realm,  knowing  the  same  to  be 
so  increased  or  diminished :   he  shall,  on  conviction  before  two 
justices,  forfeit  any  sum  not  exceeding  50/.  half  to  the  king  and 
half  to  him  that  shall  inform  or  sue ;  and  in  default  of  payment 
he  shall  be  committed  to  the  common  gaol  or  house  of  correction 
for  any  time  not  exceeding  three  months. 

The  weight,  alloy,  impression,  and  denomination  of  money 
made  in  this  kingdom  ore  generally  settled  by  indenture  between 
the  king  and  the  master  of  the  Mint;  but  the  recent  statute 
56  Geo,  S.  c.  68.  §  4.  has  provided,  with  respect  to  the  new  silver  56  G.  5.  c  Mr 
coinage,  that  the  bullion  shall  be  coined  into  silver  coins  of  a 
standard  and  fineness  of  eleven  ounces  two  pennyweights  of  fine 
silver,  and  eighteen  pennyweights  of  alloy  in  the  pound  troy, 
and  in  weight  afler  the  rate  of  sixty-six  shillings  to  every  pound 
troy,  whether  the  same  be  coined  in  crowns,  half-crowns,  shil- 
lings or  sixpences,  or  pieces  of  a  lower  denomination. 

The  coining  and  legitimation  of  money,  and  the  giving  it  its  Denominating 
current  value,  are  the  unquestionable  prerogatives  of  the  crown ;  ^>e  ^*J««  ^ 
though  great  doubt  has  been  entertained  whether  by  force  of  the  ^'"' 
Stat.  25  £^d^S»  c.  13.  the  9  H,  5.  st.  2.  c.6.,  and  other  acts  settling 
the  standard  of  sterling,  the  king  is  not  now  restrained  from 
altering  it  by  increasing  the  alloy.    But  at  this  day  it  is  the  less 
necessary  to  consider  the  point,  because  the  impolicy  of  the  act 
is  alone  sufficient  to  prevent  the  attempt  from  being  made ;  unless 
the    marketable    and  relative  value  of  gold  and  silver  should 
sensibly  alter,  (a)     1  Hale,  188.      1  Blac.  Com.  278.     1  East's 
P.  C.  148. 

In  two  recent  cases,  it  wxis  decided,  that  the  exchanging  guineas  Rex  ▼.  Dc 
for  bank  notes,  taking  the  guineas  in  such  exchange  at  a  higher  Young, 
value  than  they  were  current  for  by  the  king's  proclamation,  was  ^^  East  40J. 
not  an  offence  within  stat.  5  Sf  6  Edxu,  6.  c,  19.  or  at  common  law.  ^ted^i4^E***'*' 
In    consequence  of  which  decision,    Stat.  51  Geo.  3.  c.l27.  ^1.  ^4.         ***' 
enacted,  that  no  person  should  receive  or  pay,   for  any  current  51G.  3.  c.  127. 
gold  coin,  any  more  in  value,  benefit,  profit,  or  advantage,  than  §  i- &  52  G.J. 
the  true  lawful  value  of  such  coin,  whether  such  value,  benefit,  c.5o.  ^ 
profit,  or  advantage,  be  paid,  made,  or  taken  in  lawful  money,  or  ^^**!^^J?8  ^^ 
in  bank  notes,  or  by  any  other  means,  device,  shift,  or  contrivance  TOin"more  th»n 
whatsoever.  iu  lawful  value 

And  it  is  further  enacted  by  §  2.  that  no  person  should  receive  or  in  money  or 
pay  any  notes  or  bills  of  the  bank  of  England  for  less  than  the  ^^^^  '*^**'*** 
amount  expressed  therein,  except  discount,  on  notes  or  bills  not 
expressed  to  be  payable  on  demand,  and  made  the  offence  a  mis- 
demeanor.   This  act  was  to  be  in  force  only  to  the  25ch  March 
1812;  but  the  52  Geo.  S.  c.  50.  reciting,   that  it   was  expedient  52G.J.  c.  5a 
that  it  should  be  continued  and  amended,  and  extended  to  Ireland^ 


(a)  About  the  yean  1796  and  1797,  the  marketable  ralue  of  gold  and  silrer 
iuctuattd  in  a  manner  unprec^ented,  at  least  in  modem  times. 


528 


Si  G.  5.'  c.  50. 


Coin  (Buying  and  Selling.) 


Si. 


First  ofTencer 


Second  oflTence. 

Subsequent  of- 
fence. 


§5. 


56  G.  5.  c.  G8. 
§  13. 

Current  gold 
coin  shall  not 
be  reoeivL'd  or 
paid  for  more 
or  less  than  its 
▼alue,  accord- 
ing to  its  deno- 
niination» 


Second  offence. 


enacts,  that  no  person  shall  receive  or  pay  for  any  current  gold 
coin  any  more  in  value,  benefit,  profit  or  advantage,  than  the  true 
value,  according  to  its  denomination,  whether  such  value,  benefit, 
profit,  or  advantage,  be  paid,  made,  or  taken  in  lawful  money, 
or  if  paid  or  taken  in  Great  Britain,  in  any  bank-of-£ii^^9u/  notes, 
bills,  or  tokens,  or  if  paid  or  taken  in  Ireland,  in  any  bank-of-/rf/flnrf 
notes,  bills,  or  tokens,  or  by  any  or  all  such  means,  or  by  any 
other  means,  device,  shift,  or  contrivance  whatsoever.  And  that 
every  offender  shall  be  guilty  of  a  misdemeanor,  and  suffer  six 
months'  imprisonment,  and  find  sureties  for  his  good  behaviour  for 
one  year  more,  to  be  computed  from  the  end  of  the  sidd  six 
months  ;  and  for  a  second  offence,  shall  suffer  one  year's  imprison- 
ment, and  find  sureties  for  hjs  good  behaviour  for  one  year  more ; 
and  for  any  subsequent  offence,  shall  be  imprisoned  for  the  term 
of  two  years. 

This  statute  also  enacts,  that  no  person  shall  receive  or  pay  in 
Great  Britain  any  bank-of- England  notes  or  bills,  or  in  Ireland 
any  bank-of-/re/a;i^  notes  or  bills,  for  less  than  the  amount  ex- 
pressed therein,  except  discount  on  such  notes  or  bills  as  shall 
not  be  expressed  to  be  payable  on  demand :  and  makes  the  of- 
fender guilty  of  a  misdemeanor,  and  subject  to  a  fine  of  double 
the  amount  of  the  sum  of  money  specified  in  such  bill  or  note, 
and  made  payable  thereby,  and  to  imprisonment  for  two  months. 
The  11th  section  of  the  act  provided,  that  it  should  only  be  in 
force  until  three  months  afler  the  commencement  of  the  next  ses- 
sion of  parliament ;  but  it  was  continued  by  the  53  Geo.  3.  c.5.  to 
the  25  March  1814-,  and  further  continued  by  the  54?  Geo,  3.  c,B2. 
during  the  continuance  of  any  act  imposing  any  restriction  on  the 
bank  of  England  ynth  respect  to  payments  in  cash,  (a) 

A  further  provision  is  also  made  by  stat.  5Q  Geo.  S.  r.  6S. 
f  13.  as  to  receiving  the  current  cold  coin  for  more  or  less  than 
its  value,  according  to  its  denomination,  by  which  it  is  enacted, 
that  "  no  person  shall  by  any  means,  device,  shift,  or  contrivance 
whatsoever,  receive  or  pay  for  any  gold  coin  lawfully  current 
within  the  united  kingdom  of  Great  Britain  and  Ireland^  any 
more  or  less  in  value,  benefit,  profit,  or  advantage,  than  the  true 
lawful  value  which  such  gold  coin  doth  or  shall  l)y  its  denomina- 
tion iniport ;  nor  shall  utter  or  receive  any  piece  or  pieces  of  goW 
coin  of  this  realm,  at  any  greater  or  higher  rate  or  value,  nor  at 
any  less  or  lower  rate  or  value  than  the  same  shall  be  current  for 
in  i^aymeni,  according  to  the  rates  and  values  declared  and  set 
upon  them  pursuant  to  law ;  and  that  every  person  who  shall 
offend  herein  shall  be  deemed  and  adjudged  guilty  of  a  misde- 
meanor, and  being  thereof  convicted  by  due  course  of  law,  shall 
suffer  imprisonment  for  the  term  of  six  calendar  months,  and  shall 
find  sureties  for  his  or  her  good  behaviour  for  one  year  more,  to 
be  computed  from  the  end  of  the  said  six  months ;  and  if  the 
same  person  shall  afterwards  be  convicted  of  the  like  offence, 
such  person  shall,  for  such  second  offence,  suffer  one  year's  im- 
prisonment, and  find  sureties  for  his  or  her  good  behaviour  io^ 
one  year  more,  to  be  computed  from  tlie  end  of  the  said  last- 
mentioned  year ;  and  if  the  same  person  shall  afterwards  offend 
against  this  act,  and  shall  by  due  course  of  law  be  convicted  of 


{a)  See  Stat.  59  G.  3.  c  49.  continuing  the  restrictions  on  sudi  cash  j«y- 
ttients  until  the  1st  May  1823. 
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Bay  subfequent  olfeocc,  he  or  she  shall  be  impriscmed  Icr  die  sgbiequait  of* 
terfn  of  two  years  for  every  such  subsecfuent  offence  J'  fence. 

Both  the  52  Geo^ 3.  c.  50.  and  56  Geo.  S*  c, 68,  contam  a  clause  52  0. 9.  c.50. 
by  which  it  is  enacted,  that  if  any  person  shall  be  convicted  of  re-  $  s. 
ceiving  or  paying  any  such  ^old  coin,  contrary  to  the  act,  and  shall  ^^  ^'  ^'  ^'  ^^ 
afterwards  be  guilty  of  the  uke  offence,  the  clerk  of  the  assise,  or  ^  ^^* 
clerk  of  the  peace  for  the  county,  city,  or  place  where  such  con- 
viction was  so  had,  shaU,  at  the  request  of  the  prosecutor,  or 
any  other  person  on  his  majesty's  behalf,  certify  such  conviction ; 
for  which  certificate  two  shillings  and  sixpence,  and  no  more^ 
shaU  be  paid ;  and  such  certificate  being  produced  in  court,  shall 
be  SHficient  proof  of  such  former  convicti<Hi. 

And  by  B2Gto.$.  c.50.  <  S.  and  &6Geo.S.  c.6&.  j^  15.  No 
peraon  against  whom  any  bill  of  indictment  shall  be  found,  at 
any  assises  or  sessions  of  the  peace,  for  any  offence  against  the 
said  acts,  or  the  51  Geo.  S.  c.  127.  shall  be  entitled  to  traverse  the 
same ;  but  the  court  shall  forthwith  proceed  to  try,  unless  ho 
shall  shew  good  cause  why  his  trial  should  be  postponed* 

And  by  52  6bo.9L  c.50.  $  4.  it  is  provided,  that  on  any  prose-»  Not  neoenaiy 
cution  or  trial,  under  either  that  or  the  act  51  Geo.  S.  c.  127*  it  to  prov«  the 
shall  not  be  necessary  to  prove  that  the  mwiey,  notes,  bills^  money.  &c.  re- 
tokens,  securities,  warrants,  or  orders  for  payment  of  money,  or  J®"]^  ^^^ 
any  or  either  of  them,  received  or  paid  tor  any  such  gold  cpiii«  coin^to  begood 
are  respectively  good,  lawfnl  and  current  money  of  this  realm^  money,  &c 
or  good,  valid,  and  effectual  notes,  &c.,  or  that  the  same  money, 
&c.  &c.  are  respectively  of  the  valoe  thev  on  the  face  of  them 
import,  but  that  such  money)  &e.  &c.  shall  be  taken  to  be  good, 
valid,  and  effectual  respectively,  and  of  the  respective  values  which 
on  the  face  of  thera  they  import,  until  the  contrarv  shall  be  proved, 
nor  shall  it  be  necessary  to  prove  that  the  gold  coin  received  or 
purchased  contrary  to  the  said  recited  act  or  this  act,  is  the  current 
gold  coki  of  this  realm,  but  the  same  shall  be  taken  so  to  be,  if  paid 
or  received  as  such,  until  the  contrary  thereof  shall  be  proved. 

And  by  06  Gto*  S.  c.  68.  §  16.  it  is  enacted,  *<  that  on  any  pro-  Nor  the  goM 
secotion  or  triid  of  any  offender  or  offenders  hereafter  to  be  pro^  coin  purchasMl- 
secttted  or  tried  for  any  olfence  against  this  act,  it  shall  not  be  ^  ^  current 
necessary  to  prove  that  the  gold  coin  received  or  paid  or  uttered  ^    ^^^"* 
contrary  to  tius  act,  is  the  current  gold  coin  of  this  realm,  but 
the  same  shall  be  deemed  and  taken  so  to  be,  if  received  or  paid 
or  uttered  as  such,  until  the  contrary  thereof  shall  be  proved  to 
the  satisfactiofi  of  die  judge,  justice,  or  court,  before  whom  any 
such  oflSender  or  offenders  shall  be  prosecuted  or  tried." 

And  by  51  Geo*  S.  e.  127-  §  3.  and  52  Geo.  S.  £.'50.  ]^  6.  In  cas?  51  g.  3.  c.  it7. 
any  person  shall  proceed  by  distress  or  poinding  to  recover  from  $  a. 
any  tenant  or  other  person  liable  to  such  distress  or  poindings  52G.5.C.  5a 
any  rent  or  sum  of  money  due  from  such  tenant  or  other  p^soR',  p^!^^- 
it  shall  be  lawful  for  such  tenant  or  other  person,  in  every  such  ^^^g^^^  *^f^ 
case  in  Great  BrUatfif  to  tender  notes  of  the  governor  and  company  to  be  sutyed  in 
of  the  bank  of  En^ndf  (same  as  td  Irdandf)  ^n^cBsed  to  be  pay-  caae  payment 
able  on  demand,  to  the  amount  of  such  r^t  or  sum  so  due,  together  '^  tendered  in 
with  the  amount  of  such  costs  as  shall  have  been  incurred  by  '^'^  "^^^^^ 
such  distress,  either  alone  or  togetlier,  with  a  sufficient  sum  of 
lawful  money,  to  the  person  on  whose  behalf  such  distress  or 
poinding  is  ma&e^  or  to  the  officer  or  peiBon  making  such  dktress 
or  poinding  on  his  behalf;  and   in  case  such   tender  shall.be 

vox..  I.  MM 
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51  G.  3,  c.  127.  accepted,*or  in  case  such  tender  shall  be  made  and  refused,  the 
§  ^'  goods  taken  in  such  distress  or  poinding  shdl  be  forthwidi  re- 

52-0. 3.  c.  50.  turned  to  the  party  distrained  upon»  or  against  whom  such  poind- 
ing shall  have  been  used,  unless  the  party  distraining  or  poinding, 
and  refusing  to  accept  such  tender,  shall  insist  that  a  greater  sum 
is  due  than  the  sum  so  tendered,  and  in  such  case  the  parties  shall 
proceed  as  usual  in  such  cases ;  but  if  it  shall  appear  that  no 
more  was  due  than  the  sum  so  tendered,  then  the  party  who 
tendered  such  sum  shall  be  entitled  to  the  costs  of  all  subsequent 
proceedings:  provided  always,  that  the  person  to  whom  such 
rent  or  sum  of  money  shall  be  due  shall  have  and  be  entitled  to 
all  such  other  remedies  for  the  recovery  thereof,  exclusive  of 
distress  or  poinding,  and  exclusive  of  ejectment  for  any  forfeiture 
which  shall  have  been  incurred  by  non-payftient  of  such  rent,  ss 
such  person  had  or  was  entitled  to  at  the  time  of  making  such 
distress  or  poinding,  if  such  person  shall  not  think  proper  to 
accept  such  tender  so  made  as  aforesaid:  provided  also,  tbst 
nothing  herein  contained  shall  afiect  the  right  of  any  tenant  or 
other  such  other  person  as  aforesaid  having  right,  to  replevy  or 
recover  the  goods  so  taken  in  distress  or  poinding,  in  case  without 
making  such  tender  as  aforesaid  he  shall  so  think  fit. 

No  person  can  be  enforced  to  take  in  payment  any  money  but 
of  lawful  metal,  that  is,  of  silver  or  gold,  except  for  sums  under 
sixpence.    2  Inst.  5.  7-    1  Hale,  195. 

IL  Of  Counterfeiting. 

The  Stat.  25  Edw.  3.  *t.  5.  r.  2.  declares  it  to  be  high  treason, 
*'  if  a  man  counterfeit  the  king's  money** 

Only  gold  or  silver  coin,  and  not  brass  or  copper  are  within  the 
denomination  of  the  king's  numeyy  mentioned  in  the  stat«  25  Edw.  S. 
St.  5.  c.  2. 

By  Stat.  14  Eiiz.  c.  3.    If  any  person  falsely  forge  or  counterfeit 

Counterfeitmg    any  kind  of  coin  of  gold  or  silver  of  other  realms  as  is  not  the 

pldor  tUver      proper  coin  of  this  realm,  nor  permitted  to  be  current  within  thii 

reign  coin.       r^nJiQ .  ^^q}i  offence  shall  be  adjudged  misprision  of  high  treason, 

and  the  offenders,  their  procurers,  aiders,  and  abettors,  shall  be 

guilty  of  misprision  of  high  treason. 

«7  G.  9.  c.  126.       And  by  stat.  37  Geo.  3.  c.  126.  §  2.  it  is  enacted,  **  that  if  sny 

S  >•  person  or  persons  shall  hereafter  make,  coin,  or  counterfeit  any 

kind  of  coin,  not  the  proper  coin  of  this  realm,  norpermiUed  to  be 
current  mthin  the  same^  but  resembling,  or  made  with  intent  to 
resemble  or  look  likcy  any  gold  or  silver  coin  of  any  foreign  state, 
ftcy  or  to  pass  as  such  foreign  coin ;  such  person  or  persons  offend- 
iag  therein  shall  be  deemed  guilty  of  felony,  and  may  be  transport- 
ed for  any  term  of  years  not  exceeding  seven."  By  the  words, 
^  not  permitted  to  be  current  within  the  realm,"  must  be  under- 
stood not  permitted  to  be  current  by  proclamation  under  the  grest 
I  seal. 

iMttr.«ts.  By  1  Mar.  st.2.c.6.  $2.    If  any  person  shall  falsely  forge  or 

c.'6.  $2.  ^       counterfeit  any  such  kind  of  coin  of  gold  or  silver  as  la  not  the 
CoontcrfSeitiBg    proper  coin  of  this  realm,  and  shall  be  current  therein  by  the 
ttin^fl^l^^   kind's  consent,  he,  his  counsellors,  procurers,  aiders,  and  abettors* 
alver.  ^^       shall  be  guilty  of  high  treason. 
43  G.  8.  c.  1S9.       ify  9tat.  43  Gfo*  S.  c.  139.  §  3.    If  any  person  shall,  within  tnj 


S5  Ed.  3. 

e.2. 

tt  5. 

1  Haw.  c. 

§57. 

17. 

14  Elii.  c  3. 

5n.  Coin  (Counterfeiting.)  531 

part  of  the  united  kingdom  of  Great  Britain  and  Irelandf  make»  CounterfeitiDg 

coin,  or  counterfeit  any  kind  of  coin  not  the  proper  coin  of  this,  foreign  coin  a 

realm,  nor  ordered  by  his  majesty's  proclamation  to  be  deemed  misdemeanor. 

current  money,  but  resembling  or  made,  with  intent  to  resemble 

any  copper  coin  or  other  coin  made  Of  any  melal  or  mixed  metala 

of  less  value  than  the  siWer  coin  of  any  foreign  prince,  state,  or 

country,  or  to  pass  as  such  foreign  coin,  such  person  shall  be  guilty 

of  a  misdemeanor  «nd  breach  of  the  peace ;  and  on  conviction 

shall  for  the  first  offence  be  imprisoned  not  exceeding  a  year,  and 

for  the  second  offence  shall  be  transported  for  seven  years. 

No  traverse  to  be  allowed  to  a  subsequent  assizes  or  sessions, 
without  cause  shewn  to  and  allowed  by  the  court. 

By  37  Geo*  3.  c.  126.    If  any  person  shall  have  in  his  custody,  37  G.  3.  c.  126. 
without  lawful  excuse,  more  than  five  pieces  of  any  false  or  coun-  %  6* . 
terfeit  coin  of  any  kind,  resembling  or  made  with  intent  to  resemble  ?*'*S^  "V*'* 
any  gold  or  silver  coin  of  any  foreign  country,  or  to  pass  as  such  ©nilse  ford«i 
foreign  coin ;  he  shall  on  conviction,  upon  the  oath  of  one  witness,  coin  in  posses- 
before  one  justice,  forfeit  the  same,  which  shall  be  cut  in  pieces  aion. 
and  destroyed  by  order  of  such  justice;  and  shall  also  forfeit  not 
exceeding  5/.  nor  less  than  40^.  for  every  piece  found  in  his  custody, 
half  to  the  informer,  and  half  to  the  poor ;  and  if  not  forthwith  paid, 
such  offender  may  be  committed  to  the  gaol  or  house  of  correction, 
to  hard  labour,  for  three  calendar  months,  or  until  such  penalty 
shall  be  paid. 

And  the  king  may  by  his  proclamation  legitimate  foreign  coin.  Legitimating 
and  make  it  current  money  of  this  kingdom,  according  to  the  foreign  coin, 
value  imposed  by  such  proclamation.     1  Hale^  192. 

Therefore  both  English  money  coined  by  the  king's  authority, 
and  foreign  coin  made  current  by  proclamation,  are  within  thQ 
denomination  of  lawful  money  of  England.     1  Inst.  207* 

But  of  this  latter  sort  there  is  none  at  present  in  England; 
Portugal  money  being  only  taken  by  consent,  as  approaching 
nearest  to  our  standard,  and  falling  m  tolerably  well  with  our 
divisions  of  money  into  pounds  and  shillings,  but  no  person  is 
obliged  to  take  it.    4  Blac.  Com.  89. 

By  the  statute  of  25  Ed.  S.st.5.  c.  2.  It  is  said  to  be  treason  to  Counterfeiting 
counterfeit  the  coin  of  this  realm ;  that  is  to  say,  whether  the  the  coin  of  thi» 
pers<m  utter  it  or  not.    8  Inst.  16.     1  Hato.  c.  17.  §  55.  "      • 

Ld.  Hale,  speaking  of  copper  halfpence  and  farthings,  makes  it  Counterfeiting 
a  piofry,  whetner  the  counterfeiting  of  them  be  not  treason  within  halfpence  and 
the  sutute  of  25  £d.  $.,  b|it  inclines  to  the  negative.    1  i/afe,  195.  ^"^hings. 
211.212. 

And  with  this  agrees  the  sense  of  the  legislature,  in  the  statute  Copper  coin, 
of  15  Geo*  2.  c,  28.  which  reciting,  that  whereas  the  counterfeiting  ^^  ^'^^  ^  ^^* 
of  the  copper  coin  of  this  kingdom  is  only  a  misdemeanor,  and  the  ^^' 
punishment  often  very  small,  therefore  enacteth,  that  if  any  per- 
son shall  coin  or  counterfeit  brass  or  copper  halfpence  or  fartnings, 
he,  his  counsellors,   aiders,  and  abettors,  shall  suffer  two  years 
imprisonment,  and  find  sureties  for  their  good  behaviour  for  two 
years  more. 

And  further,  by  the  1 1  Geo.  3.  c.  40.    If  any  person  shall  make,  1 1  0. 3.  •.  4a 
coin,  or  counterfeit,  any  of  the  copper  monies  of  this  realm,  com- 
monly called  an  haJfpenny  or  a  farthing;  or  shall  buy,  sell,  take, 
receive,  pay,  or  put  off  any  counterfeit  copper  money,  not  melted 
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11  0. 5.  c.  40.    down  or  cut  in  pieces  at  or  for  a  lower  rate  or  value  than  by  its 

denomination  it  doth  import  or  was  counterfeited  for ;  he  shall  be 
Searching  sus-  guilty  of  felony  [but  within  clergy].  And  one  justice^  on  com- 
pected  placfs  plaint  Upon  oath  that  there  is  just  cause  to  suspect  that  any  person 
^"^^  '^*  hath  been  concerned  in  counterfeiting  the  copper  monies  of  this 

realm,  may  by  his  warrant  cause  the  dwelling-house,  room,  work- 
shop, out-house,  yard,  garden,  or  other  place,  beloneing  to  such 
suspected  person,  to  be  searched  for  tools  and  imfHcments  for 
coining  such  copper  monies  ;  and  if  any  such  ioc\%  or  implements 
shall  at  any  time  be  found  hid  or  concealed  in  any  place  so  searched, 
or  be  found  in  the  custody  of  any  person  whatsoever  not  then  em- 
ployed in  the  coining  of  money  in  his  majesty's  mint,  nor  having 
the  same  by  some  lawful  authority,  it  shall  be  lawful  for  any  person 
whatsoever  discovering  the  same  to  seize  such  tools  or  implements, 
and  carry  the  same  forthwith  to  a  justice,  who  shall  cause  the 
Bame  to  be  secured  and  produced  in  evidence  against  any  person 
who  shall  be  prosecuted  for  any  the  offences  aforesaid,  in  some 
court  proper  for  the  determination  thereof;  and  after  they  shall 
have  been  produced  in  evidence,  as  well  the  same  so  produced  as 
the  other  so  seized  and  not  produced  in  evidence,  shall  forthwith, 
by  order  of  the  court,  or  by  order  of  a  justice,  if  there  shall  be  no 
trial,  be  defaced  and  destroyed,  or  otherwise  disposed  of  as  such 
court  or  justice  shall  direct. 
37  6.  3.  C.126.  And  by  37  Geo.  3.  c.  126.  $  1.  So  much  of  the  above  acts  of 
h\*    .  15  Geo.  2.  c.  28.  and  1 1  Geo.  3.  c.  40.  and  all  other  acts  concerning 

the  copper  monies  commonly  called  an  hal/penni/  and  ajitrthing, 
or  any  other  copper  money  of  this  realm,  shall  extend  to  all  cop- 
per money   which  shall  be  coined  and  issued  by  order  of  his 
majesty,  and  shall  be  ordered  by  his  proclamation  to  be  taken  as 
current  money ;  and  all  the  provisions  m  such  acts  shall  extend  te 
all  such  other  copper  money  as  aforesaid. 
Whmt  ii  1  siif-        The  monies  charged  to  be  counterfeited  must  resemMe  the  true 
ficient  counter-  nnd  lato/fd  coin^  but  this  resemblance  is  a  matter  of  fact  of  which 
feiting.  ^^^  jury  are  to  judge  upon  the  evidence  before  them ;  the  rule 

being,  Uiat  the  resemblance  need  not  be  perfect,  but  such  as  may 
in  circulation  ordinarily  impose  upon  the  world.     Thus  a  counter- 
feiting with  some  little  variation  in  the  inscription,  effigies  or  anns, 
done  probably  with  intent  to  evade  Uie  law,  is  yet  within  it ;  and 
so  is  the  counterfeiting  in  a  different  metftl,  if  in  appearance  it  be 
made  to  resemble  the  true  coin.     1  Haxo.  c,  17.  $  81.     1  Rmu.  80. 
1  Hah,  178. 184. 21 1.  215.     1  Easfs  P.  C.  163. 
Round  blanks         In  fVUson's  case^  0.  B.  Oct.  Sess.  1 783.  1  Leachy  285.  the  shtllings 
without  any        produced  in  evidence  against  the  prisoner  were  quite  smooth, 
imgmiami  are     mthout  the  smallest  vestige  of  either  head  or  twl,  and  without  any 
tarfidtaffthev'^*  resemblance  of  the  shillings  in  circulation,  except  their  colour, 
fcaemblethe       ^^^  ^^  shape ;  and  the  master  of  the  mint  provea  that  the}[  were 
oQin  is  dmila-  bad,  but  that  they  were  very  like  those  shilhngs  the  impression  on 
tion.  which  had  been  worn  away  by  time,  and  might  very  probably  be 

taken  by  persons  having  less  skill  than  himself  ftMr  good  shillmgs. 
And  the  court  were  of  opinion  that  a  blank  that  is  smoothed,  and 
made  like  a  piece  of  legal  coin,  the  impression  of  which  is  worn 
out,  and  yet  suffered  to  remain  in  circulation,  is  sufficiently  coun- 
terfeited to  the  simiHtude  of  the  current  coin  of  this  reafan  to 
•bring  ^e  counterfeiters  and  coiners  of  such  blanks  within  the 
statute;  these  blanks  having  some  reasonable  likeness  to  that 
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coin  which  has  been  defaced  by  timey  and  yet  passes  in  circu- 
lation. 
And  in  the  case  of  Patrick  Sp  John  Wdshy  Hertford  Lent  Ass.  It  is  not  necw- 


1785,  1  East's  P.C.  164.  1  Leach,  364,  the  point  received  the  ^^jjf  **'*'* 
more  solemn  consideration  of  the  twelve  judees ;  the  counsel  for  ; JJIL^;«„*^„ 
the  prisoners  having  objected  upon  the  fact  of  no  impression  ot  any  ^^  counterfeit 


sort  or  kind  being  dncemible  upon  the  shillings  produced  in  if  it  resemble 
evidence,  that  they  were  not  counterfeited  to  the  likeness  and  the  common 
similitude  of  the  good  and  legal  coin  of  this  realm.  But  the  judges  ^^^  ^^ 
were  of  opinion,  that  it  was  a  question  of  fact  whether  the  coun<- 
terleit  monies  were  of  the  likeness  and  similitude  of  the  lawful 
current  silver  coin  called  a  shilling.  And  the  jury  having  so  found 
it,  the  want  of  an  impression  was  immaterial ;  because,  from  the 
impressioR  being  generally  worn  out  or  defaced,  it  was  notorious 
that  the  currency  of  the  genuine  coin  of  that  denomination  was 
not  thereby  affected ;  the  counterfeit,  therefore,  was  perfect  for 
circulation,  and  possibly  might  deceive  the  more  readily  from 
having  no  appearance  of  an  impression :  and  in  the  deception  thr 
o£Pence  consists. 

But  when  the  impression  of  money  was  forged  on  an  irregular  whatscounter- 
piece  of  metal,  not  ronnded,  without  finishing  it,  so  as  not  to  be  feiting. 
in  a  state  to  pass  current,  the  offence  was  holden  to  be  incomplete,  Varley*8  caie, 
although  the  prisoner  had  actually  attempted  to  pass  k  in  that  i^^'* 

condition.  ,  MS.  Sum.  46*. 

And  when  two  prisoners  were  convicted  upon  a  count  upon  ^    Hamfl&' 
stat.25£<f.d.  e,^»  and  it  appeared  upon  the  evidence,  that  no  ^i^on, 
one  piece  of  tiie  base  metal  found  upon  the  prisoners  was  in  such  i  Leadi,  155. 
a  state  as  to  make  h  passable,  the  conviction  was  held  to  bt 
wrong. 

And  by  stat.  9?  Geo.  8.  c.  126.  §  7.  One  justice  may,  upob  com-  37  G.  3.  o.  126' 
plaint  before  him  updn  oath  that  there  is  just  cause  to  suspect  that  i  7. 
any  person  is  (n*  hath  been  concerned  in  makins  or  counterfeiting  Houws  of  sus- 
aqrSiKk  faiMor  counterfeited  foreign  coin  as  a^reiaid,  by  warraiTt  ^^^ 
under  fa»  hand,  cause  the  dwelling-house,  room,  work-shop,  out-  ed,.and  counter- 
house,  or  other  buildh^i  yard,  garden,  or  other  place  belonging  fdtcoinseiiecC 
to  sudi  suspected  person,  or  where  any  such  person  shall  be  sus-  &o. 
pected  to  carry  on  any  such  making  or  counterfeiting,  to  be 
searched  for  any  such  coin,  or  for  tools  or  implements  for  coining 
anjr  such  coin,  or  for  materials  for  making  the  same ;  and  if  any  such 
coin,  or  implements,  or  materials  shall  be  there  found ;  and  if  any 
such  tools,  implements,  or  materials  shall  be  found  in  die  pos- 
sessimi  of  any  person  whomsoever,  not  having  the  same  b^  some 
fawlul  authority,  it  shall  be  lawful  for  any  person  discovering  the 
same  to  seise,  and  they  shall  seize  such  counterfeit  coin,  tools, 
implements,  and  materials,  and  carry  the  same  forthwitii  to  a  jus- 
tice of  tlie  comity  or  place  where  oie  same  idiall  be  seized,  who 
dmll  have  the  same  secured,  and  produced  in  evidence  against  anv 
person  who  nosy  be  prosecuted  tor  any  such  offisnce  as  afdresaid, 
m  some  court  proper  for  the  determination  thereof;  and  after  such 
coin^  Ac  hath  been  produced  in  evidence  as  aforesaid,  as  well 
those  parts  thereof  so  produced  as  every  other  part  thereof  so 
seized  ahd  not  made  use  of  in  evidence,  shall,  by  order  of  the  court 
where  such  offender  shall  be  tried,  or  of  some  justice  if  there  be 
no-tviai,  be  deftced  or  destroyed,  or  otherwise  dbposed  of  as  such 
cwttt  of  justice  shall  direct. 
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25  Ed.  3.  St.  5. 
c.  2. 

Bringing  in 
false  English 
money. 

lPh.&M.  c.ll. 
§2. 

Bringing  in 
false  gold  and 
silver  foreign 
coin,  current  in 
tliis  realm. 


I  Haw.  c.  17. 
§67. 


37  G.3.  c.  126. 
§3. 

Importing 
counterfeit  gold 
or  silver  foreign 
coin,  not  cur- 
rent 

1  East's  P.  C. 
176. 


1  East's  P.  C. 
17& 


1  Russ.  93. 
14  0.3.  C.42. 
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§  8.  x\nd  no  proceedings  before  any  justice  shall  be  quashed  for 
want  of  form. 

§  9.  Any  action  or  suit  brought  against  any  person  for  any 
thing  done  in  pursuance  of  this  act  shall  be  commenced  within 
three  calendar  months,  and  shall  be  brought  where  the  cause  of 
action  shall  arise,  and  the  defendant  may  plead  the  general  issue, 
and  give  this  act  and  the  special  matter  in  evidence ;  and  if  it  ap* 
pear  to  have  been  done  in  pursuance  thereof,  or  such  action  be 
brought  after  the  time  limited,  or  in  any  other  county  or  place, 
the  jury  shall  find  for  the  defendant ;  and  if  a  verdict  pass  for  the 
defendant,  or  the  plaintiff  become  nonsuit,  or  discontinue,  or  on 
demurrer  judgment  be  given  against  the  plaintiff,  the  defendant 
shall  recover  treble  costs,  and  have  the  usual  remedy  for  the  same. 

By  25  Ed.  3.  st.  5.  c.  2.  If  any  person  shall  bring  false  money 
into  the  realm,  counterfeit  to  the  money  of  England ^  knowing  the 
same  to  be  false,  to  merchandise  or  make  payment,  in  deceit  of  the 
king  and  his  people ;  he  shall  be  guilty  of  high  treason. 

Also  by  1  &  2  P.  &  M.  c.  11.  $  2.  If  any  person  shall  bring  from 
the  parts  beyond  the  sea  any  forged  and  counterfeit  money  like  to 
the  gold  or  silver  coin  of  foreign  realms,  current  in  payment 
within  the  king's  realm  by  the  king's  sufferance  and  consent,  know- 
ing the  same  to  be  false  and  counterfeit,  to  the  intent  to  utter  or 
make  payment  of  the  same  within  this  realm  by  merchandising  or 
otherwise:  he,  his  counsellors,  procurers,  aiders,  and  abettors,  shall 
be  guilty  of  high  treason. 

Note, — This  must  be  brought  from  a  foreign  nation,  and  not 
from  Ireland,  or  other  place  subject  to  the  crown  of  England; 
because  the  counterfeiting  there  is  punishable  by  the  laws  of  our 
king  as  much  as  in  England, 

And  moreover  by  stat.  37  Geo*  3.  e.  126«  §  3.  it  is  enacted, 
**  that  if  any  person  or  persons  shall  bring  into  this  realm  any  such 
false  or  counterfeit  com  as  aforesaid,  (t.  e.  by  §  2.  *^  any  uod  of 
coin,  not  the  proper  coin  of  this  realm,  nor  permitted  to  be  current 
within  the  same,")  resembling  or  made  with  intent  to  resemble  or 
look  like  any  gold  or  silver  coin  of  any  foreign  prince,  state,  or 
country,  or  to  pass  as  such  foreign  coin,  knowing  the  same  to  be 
false  or  counterfeit,  to  the  intent  to  utter  the  same  within  this 
realm,  or  within  any  dominions  of  the  same ;  every  such  person 
shall  be  deemed  guilty  of  felony,  and  may  be  transported  for  any 
term  of  years  not  exceeding  seven." 

An  importation  toUh  intent  to  utter  is  sufficient,  without  any 
actual  uttering ;  which  intent  must  be  collected  from  circunostances. 
But  though  an  actual  uttering  may  be  the  best  evidence  of  such 
intentf  yet  it  seems  safest  that  the  indictment  should  follow  the 
words  of  the  statute. 

Considerable  quantities  of  old  silver  coin  of  the  realm,  or  coin 
purporting  to  be  such,  below  the  standard  of  the  mint  in  wei^t, 
were  formerly  imported  to  the  public  detriment  at  that  tinae ;  in 
consequence  of  which  the  14  Geo.  3.  c.  42.  prohibited  the  bringing 
into  the  kingdom  any  such  coin,  and  provided  that  if  aoy  sUver 
coin,  being  or  purporting  to  be  the  coin  of  this  realm,  exceeding 
in  amount  the  sum  of  5L  should  be  found  by  any  officer  of  hn 
majesty's  customs  on  board  any  ship,  &c.,  or  in  the  custody  of  any 
person  coming  directly  from  the  water-side,  or  upon  the  infonn- 
ation  of  one  or  more  persons,  in  any  house  or  other  place  on  aearch 
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thera  made  in  the  manner  directed  by  a  ttat.  of  14  Car.  3.  the 
officer  might  geize  the  same ;  and  if  upon  examination  it  should 
appear  to  oe  of  the  standard  weighty  it  should  be  restored ;  but  if 
it  should  be  less  in  weight  than  the  standard  of  the  mint,  that  is  to 
say,  at  and  after  the  rate  of  62^^  to  every  pound  troy,  it  shall  be 
forfeited.    This  act  was  revived  and  made  perpetual  by  S9  Geo,  S.  39  G.  5.  c  75.. 
e.  75.  but  by  56  Geo.  S.  c.  68.  so  much  of  the  14  Geo.  S.  as  5S  G.  3.  c  68. 
enacts,  that  any  silver  coin  of  the  realm,    less  in  weight  than  ^  ^* 
after  the  rate  of  G2s.  for  every  pound  troy,  shall  be  rorfeited ; 
and  of  any  act  or  acts  for  reviving  or  continuing  or  making  per- 
petual the   provisions  of  the  said  last  recited  act  in   this  re- 
spect,  is  repealed. 

By  the  5  Eliz.  c.  11.  Clipping,  washing,  rounding,  or  filing,  for  5  Elu.  c  i  u 
lucre  or  gain,  any  the  proper  coin  of  this  realm,  or  the  dominions  Clippiog,  wnh- 
thereof,  or  of  any  otner  realm,  current  within  this   realm  bjr  ****•  ^**°«* 
proclamation,  shall  be  adjudged  treason  in  the  offenders,  their 
counsellors,  consenters,  and  aiders. 

By  Uie  18JBI».  c.l.  If  any  person  shall,  for  lucre  or  gain,  by  isElu^ci. 
sny  arty  ways,  or  means^  impair,  diminish,  falsify,  scale,  or  lighten,  IniiMuing,  di- 
the  proper  coin  of  this  realm,  or  any  the  dominions  thereof,  or  the  minUhing*  fiil- 
coin  of  this  realm  allowed  to  be  current  (at  tlie  time  of  the  offence  ""^r^ng* 
committed)  by  the  kine's  proclamation ;  he,  his  counsellors,  con- 
senters, and  aiders  shaU  be  guilty  of  treason. 

By  Stat.  S&9.W.  3.  c.  26.  §  S.  made  perpetual  by  stat.  7  Ann*  s  &  9  W.  3. 
e,  25.  If  any  person  (not  employed  in  the  mmt)  shall  mark  on  the  ^^^  $  3. 
edges  any  the  current  coin  of  this  kingdom ;  or,  if  any  person  ^^^,S*     * 
whatsoever  shall  mark  on  the  edges  any  of  the  diminished  coin  of  i^^**       ' 
this  kingdom,  or  any  .counterfeit  coin  resembling  the  coin  of  this 
kingdom,  with  letters  or  grainings,  or  other  marks'  or  figures  like 
unto  those  on  the  edges  of  money  coined  in  the  mint;  he,  his 
counsellors,   procurers,  aiders,  and  abettors,  shall  be  guilty  of 
high  treason.  '  The  prosecudon  to  be  commenced  in  six  months 
a&r  the  offence,  by  stat.  7  Ann.  c.25.  §  2. 

And  by  §  4.  of  the  same  statute,  if  any  person  shall  colour,  gild,  Colouriiw  with 
or  case  over  with  gold  or  silver,  or  with  any  wash  or  materials  80^  or  uTrcr 
producing  the  colour  of  gold  or  silver,  any  coin  resembling  any  die  ^^^^  , 
current  coin  of  this  kingdom,  or  any  round  blanks  of  base  metal,  ^^  ^e.  4  4»  * 
or  of  coarse  gold  or  coarse  silver,  of  a  fit  size  and  fisure  to  be  ' 
coined  into  counterfeit  milled  money,  resembling  any  die  gold  or 
silver  coin  of  this  kingdom ;  or  if  any  person  shall  gild  over  any 
silver  blanks  of  a  fit  size  and  figure  to  be  coined  into  pieces  re- 
sembling the  current  gold  coin  of  this  kingdom ;  he,  his  counsel- 
lors, procurers,  aiders,  and  abettors  shall  be  guilty  ef  high  treason. 
The  prosecution  to  be  commenced  within  three  months.  (  9.' 

As  to  what  shall  amount  to  a  colouring  within  this  act,  the  fbl-  what  a  oolour- 
lowing  case  has  been  determined  by  the  judges.  ing  witbia  8  &  ^ 

WUUam  Case  was  found  guilty,  on  an  indictment  for  traitorously  ^  ^*  '•  <^«  >^ 
colouring  with  materials  producmg  the  colour  of  silver,  a  piece  of  ?*  ^'  ^'  ^^^ 
base  coin  resembling  a  shilling.    The  round  blanks  were  found,  As8M795.  oor. 
some  steeped  in  aqua  fords,  and  some  already  taken  out  of  it.  Ueatb  J. ' 
They  had  the  appearance  of  lead,  and  by  rubbing  they  would  l  East*iP.C. 
resemble  s3ver  coin,  but  as  they  were,  none  would  pass  current.  1^^ 
The  judges^  except  two,  thoxight  the  conviction  right.    They  con- 
sidered that  the  oifence  was  complete  when  the  piece  was  coloured ; 

N  M  4 


for  il  wjis  then  coloured  wUb  BMleiials  wbicb  produee  the  cokwv 

of  filver ;  and  that  i^  was  not  necessary  that  the  piece  «o  cohMifed 

should  be  current,  fo^  the  colouring  of  Uanks  wa9  ai^o&nce  witiuo 

the  clause* 

Rex  ▼.  Lavey        A  case  under  the  like  circumstances  had  been  before  expressly 

and  Parker,        decided  by  the  unanimous  opinion  of  the  fudges  to  co^]^  within 

f-r^'  ^^'         ^^^  statute.    But  there  the  doubt  was»  whether  the  legislature  did 

1  £ast*ft  p.  C.     ^^^  intend  sudi  a  colouring  only  as  is  altogether  produced  by 

166.  some  outward  application.    But  they  all  thought  that  this  proceis 

1  LeMb,  155.     of  extracting  the  latent  silver  by  the  power  of  the  wasb»  from 

the  body  to  the  surface  of  the  blank,  was  a  colouring  within  the 

w<yds  of  the  act.     They  thought  besides,  that  it  might  be  charged 

as  a  colouring  with  silver ;  for  the  effect  of  the  aqua  fortis  is  to 

corrode  the  base  metal,  and  leave  the  silver  oiily  on  the  super- 

ficies,  and  so  the  copper  is  coloured  ov  cased  with  silver. 

15  G.  2.  c.  28.        And  by  the  15  Geo.  2.  c.  28.  If  any  person  shall  wash,  gild, 

Colouring  sbil-    q^  colour,  any  lawful  or  counterfeit  silver  coin  caHed  a  shifiiog 

peiK^irto'look     ^  sixpence,  or  add  to^  or  alter  the  impression,  or  any  part  there- 

Mte  gidncM  or    ^^^  <^  either  side,  with  intent  to  make  such  shilling  or  sixpence 

half  guiocM,      resemble  a  guioea  or  half  guinea;  or  shall  any  way  alter  or  csloar 

or  halfpence  or   halipenni^  or  farthings,  with  intent  to  make  them  resemble  a 

farthings  to  kwk  ^mUujg  oT  sixpenco ;  be,  hia  counsellotSx  aiders,  and  abettOKs> 

^5;!^^"^  *  shall  be  guilty  of  high  treason. 

£5.  Prosecution  to  be  in  six  months. 
56  G.Si  C$8.        The  statute  56  Geo.  5^  s.€i8k  §  17.  relatiajg  to  the  new  sflver 
%  17.  coinage,  enajcts,  that  all  and  every  act  and  aeta  in  force  imoie- 

diately  before  the  passing  of  that  act,,  seipecting  the  coin  of  this 
realni,  or  tli^s  dy^ring^  dmimahing^  or  €ou9tte^[^tting  o^  the  tame^ 
or  respfding  atn^  other  maUews  rdmm^  ikeweto^  and  all  promions, 
proceedings,  penaUies».  forfeitures  and  punishraeata  therein  ceor 
tained  or  directed,  not  ei^pi'easly  r^^ealed  by  that  act*,  and  asl 
irepugnant  or  contradictory  to  the  enactments  and  pcoemioQS  ^ 
that  act,  shall  be  and  continue  in  fiiU  force  and  e;Se^  BfA  ahstt 
he  applied  and  put  in  execution  with  respect  to  the  silver  coin  to 
be  coined  in  pursuance  of  the  dhrectioas  of  thaA  act,  sa  fu%  and 
e^Sectually  to  all  intents  and  mucposes  lahatsoeiter,  as  if  the  wn^ 
wer«  repeated  and  i^e-enacted  ia  that  act. 
8&9  W.9.  Thestat.  a4(  9  W*%  c.26.  j  1.  ena^ts^  that  nosiniA,4^c.  or 

c.  26.  made  other  persou  Tfrbatsoever,  (other  tbiuv  the  persona  employed  in  his 
rAma  25  Wij^^y's  xxAiii^  in  the  To^am  of  Londanf  or  elsewtero,  and  Igr 
*  ^  '  the  use  and  semrice  of  the  said  mints  onJ^s,  OQ  persma  lawfhUy 
authorised  by  the  lords  conynisaioBers  of  the  trewury,  or  lefd 
high  treasurer  of  En^lani  for  the  $mafi>  b^g«)  slttll  knowingly 
make  or  mend,  or  beg^  or  piioce^d  to  make  or  mend.  Of  aosisft  ia 
th^  niaking  or  m^ndiag  of  a^y  naiidlepii)  cottnterjwracAosa,  ato^m, 
stampf  dt^e,  pattet%r  or  rmmiy  of  8leel»  iron*  sihier^  or  elker 
metal  or  metals,  or  of  spaM^  OK  fine  founder's  eaiith.  or  sanA  or  of 

any  othe^ m^teriaU wbAbfteenei,  in  or  anoaiihidLdieie  ahail be 
or  be  made  or  impres0ed»  or  whick  ww  m^  or  wpnsss^  ifar 
figure  sitemp,  isesewiblanee,  ok  sionUtude  tf  Mb  or  fkmt  of  ike 
sidei  or  fl^  of  any  ^old  ^  silver  cQin»  cNrreait  wdtkub  Ikw  kiag- 
dom ;  not  iihaU  knowjuagly  mob  or  megd.  or  begin  or  proceed  (a 
niake pr ^lend,  or  assist  in  ^e  making ar  meadingof  eiiy  edgfr^ 
?f  ^^  *$^t  wtrumntt  op  e^gM»»  nsi  a£  oMPmoattfa  m  any 
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trade,  but  contrived  for  niaking  (a)  of  money  round  the  edges 
with  letterfly  grainingSy  or  other  marki}  or  figures  resembling  those 
on  the  edges  of  money  coined  in  his  majesty's  mint ;  nor  any 
vressjbr  coinage,  nor  any  cutting-ennney  for  cutting  round  blanks, 
oy  force  of  a  screwy  out  of  flatted  oars  of  gold,  silver,  or  other 
metal ;  nor  shall  knowingly  buy  or  tell,  hide,  or  conceal,  or  without 
lawful  authority  or  sufficient  excuse  for  that  purpose,  knowingly 
have  in  his  or  their  houses,  eustocbft  or  possession,  any  such  punclieon, 
counter-puncheon,  matrix,  stamp,  dye,  e^er,  cutting-engine,  or 
other  tool  or  instrument  before  mentionea.  And  everjr  such  of- 
fender and  offenders,  their  counsellors,  procurers,  aiders,  and 
abettors  shall  be  guiltv  of  high  treason^  and  being  thereof  con- 
victed or  attainted,  shall  suffer  death,  &€• 

§  9.  Prosecution  to  be  in  three  months.    But  by  the  1  An$i.  |  ^g^^  ,^  | 
it.  Uc.9*  §  2.  and  7  Ann.  c.  25.  §  2.  the  prosecution  for  offences  by  c  9.  $  8. 
making  or  mending,  or  beginning  or  proceeding  to  make  or  mend  7  Aon.  &  is. 
aoy  coming  tool  or  instrument  in  the  above  said  act  prohibited,  ^  ^ 
or  by  marking  of  money  round  the  edges  with  letters  or  grainimnL 
may  be  commenced  at  anv  time  within  six  months. 

By8^9  W.S.e.2S.  $2.  '' If  any  nerson  shall,  without  lawful  8&9W.3. 
authority  for  that  purpose,  wittingly  or  knowingly  convey  or  assist  c.  ss.  $9.  ' 
in  conveying  011^  ^  any  of  his  mc^estjfs  mtnts  any  funcheon,  ConTcying  out 
counter-pumcheoM,  matrix,  dye,  stamp,  eeber,  cutting-engine,  press,  ^^  ™i°^  ^ 
or  other  tool,  engjin^  or  instrument  usedjbr  or  aSout  the  coining  ^^^^S^^ 
of  monies  there,  or  any  useful  part  of  such  tools  or  instruments ;  1  EasCt  P.  C. 
such  offenders,  their  counsellors!,  procurers,  aiders,  or  abettors,  as  168. 
also  all  and  every  person  and  persons  knowingly  receiving,  hidiai^ 
or  concealing  the  same,  shall  he  adjudged  guilty  of  high  treason, 
and  beiap  convicted  or  attainted  therew  shall  suSer  death*    Tbf      {  9. 
prssecution  to  be  within  three  months. 

As  to  what  tools  or  ^i^trume^  which  ar«  to  be  considered  Construction  of 
within  the  statute ;  8  &  9  W.  5. 

John  Bell  was  indicted  at  the  O.B.  1753,  for  having  in  his  c26.  §]. 
custody,  a  presif^r  coinage  without  any  lawful  authority,  Sec.  One  ^''*  <^*'^> 
of  die  points  reserved  was,  whether  a  press  for  coinage  be  one  of  g^S^^^'j 
the  tooW  or  instruments  witt^n  that  dause  of  the  act  on  which  soSjune  1 755. 
the  indictment  w^  foui^led.    A  majority  of  the  judges  answered 
the  question  in  the  affinvative. 

/n^  Lennard  was  indicted  at  Taunton  Lent  Assizes,  1772,  for  ^  mould  lb» 
having  in  his  custody  and  possession,  without  any  lawful  excuse^  coinuig  is  a  tool 
•oe  mould  made  of  lead,  on  which  was  made  and  impressed  the  ^  inttnuncnt 
figure,  stanup,  resemblance*  and  similitude  of  one  of  ttie  sides  or  T^^J^?^^ 
flsto  of  a  shillings  via.  the  head  side,  &c.    The  prisoner  being  ^^f^e  Jn^ 
^n^ted,  it  wa&  submitted  to  the  judges,,  1  st.  Whether  the  mould  iswfnY  custody 
fimnd  IB  the  prisoner's  custody  be  comprised  undev  the  general  of  which  b 
i|K>id)b    **  other  tod  on  instrument  before  mentioned^*  sa  as  to  trattHw 
make  th^  unlawful  custody  of  it  hi^  treason  ?   2dly,.  If  it  be  L^*^*  ^*  ^* 
9Q  OWII^riiB^,  Whelhev  k.  should  not  have  beea  hiid  ia  the  indict- 
ment  (a  1^  a  toel  or  indrument,  in  the  words  of  the  act?    The 
JMdg^  w^%  fo^ohnously  of  opinion^  that  the  mould  was  a  tool  or 
mslniifseQtii  menta'pneA  vf^  the  fbrmei;  part  of  the  statutey  and 
|h9i)^GK«iaiski4#duMksr  tjie general-  woflds  in  the  latter  part;  and 


(«}(<toHSRV a  mmtioitbapBalal estate tenMrkang*  tJtm^^Ht.  C;  167. 
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that  having  been  before  expressly  mentioned  by  name,  it  need 
not  be  averred  in  the  indictment  to  be  such  tool  or  instrument. 

It  also  appeared  in  this  case,  that  the  mould  had  only  the  re- 

semblance  of  a  shilling  inverted :  viz.  the  convex  parts  of  the 

shilling  being  concave  in  the  mould ;  and  the  heaa  and  letters 

reversed.     And  the  court  held  this  to  be  well  enough  laid  in  the 

indictment,  as  "  made  and  impressed  the  figure,  stamp,  &c.  of  the 

head  side,"  ice. ;  but  that  it  would  have  been  better  described  at 

'^  a  mould  that  voould  make  and  impress  the  similitude,"  &c. 

Bell*t  eue,  ^^  John  BelTa  case  it  was  decided,  that  a  press  for  coinage, 

Post  430,  ante,  proper  to  be  used  for  the  coining  of  guineas,  shillings,  and  louii 

S37.  d'ors,  is  within  the  SSp9fV.S.  c.  96.     But  that  if  it  be  in  the 

person's  possession  for  the  purpose  of  coining  foreign  coin  only, 

that  circumstance  alone  takes  it  out  of  the  act.    However,  Lord 

C.  J.  Rt/der,  and  Lord  Hardwicke,  and  Foster  J.  doubted  of 

this. 

Ridgley's  case,        Ridgley  was  indicted  for  feloniously  and  traitorously  having  in 

1778*  ^^^^^        ^^^  possession  one  puncheon,  upon  which  was  impressed   and 

1  Eut*f  P.  C.     ™A^6  ^^^  figure,  resemblance,  and  similitude  of  tne  heaA  side 

171.  *     of  a  shilling  without  lawful  authority,  ^'C.     He  was  charged  in 

1  Leach,  189.     another  count  with  having  such  a  puncheon,  which  would  make 

and  impress  the  figure,  &c.  The  puncheon  was  found  in  the 
prisoner's  lodging,  with  a  quantity  of  bad  money.  It  appeared 
that  the  puncheon  was  complete  and  ready  for  use ;  and  that  the 
manner  of  making  it  is  this :  a  shilling  is  cut  away  to  the  outline 
of  the  head ;  that  outline  is  fixed  upon  a  piece  of  steel,  which  is 
filed  or  cut  close  to  the  outline,  which  maxes  the  puncheon ;  the 
puncheon  makes  the  die,  which  is  the  counter-puncheon :  That  a 
puncheon  is  complete  without  letters,  but  it  may  be  made  widi 
letters  upon  it,  though  from  the  difiiculty  and  inconvenience  it  is 
never  so  made  at  the  mint ;  but  after  the  die  is  struck  the  letters 
are  engraved  upon  it :  That  a  puncheon  alone  without  the  coun- 
ter-puncheon will  not  make  the  figure :  That  to  make  an  old 
shilling  current,  nothing  else  was  necessary  but  such  a  pun- 
cheon :  That  the  puncheon  was  hardened  and  ready  for  use; 
but  it  was  impossible  to  say  that  the  shillings  found  on  the 
prisoner  were  made  with  it,  the  impression  was  so  faint,  though 
Seneant*s  Inn,  they  had  all  the  appearance  of  it.  The  judges  were  all  of 
S3d  Jan.  1779.    opinion  that  the  prisoner's  case  came  within  the  words  of  thestat 

8  &  9  fF.  3. 
Rex  T.  Sutton,       "^^  having  tools  for  coining  in  possession,  with  intent  to  use 
Caa.  temp.         them,  has  been  held  to  be  a  misdemeanor  at  common  law. 
Hardw.570.  By  Stat.  8  &  9  W.  S.  Ci  16.  §  5.  If  any  puncheon,  dye,  stampt 

Ji?^**'*'  ^*  ^*     cdger,  cutting-engine,  press,  fiask,  or  other  tool,  instrument,  or 

engine,  used  or  designed  for  coining  or  counterfeiting  gold  or 
^  ifi^  Ts.^'  silver  monies,  or  any  part  of  such  tool  or  engine,  shall  be  hid  or 
Seisnir  toola,  concealed  in  any  place,  or  found  in  the  house,  custody,  or  pos- 
&c.  to  produce  session  of  any  person  not  employed  in  jthe  coining  of  money  in 
in  evidence.        the  mint,  nor  having  the  same  by  some  lawftil  authority ;  any 

person  whatsoever  discovering  the  same  shall  seize  die  same,  and 
carry  tliem  forthwith  to  some  justice  of  the  peace  to  be  by  him 
secured,  to  be  produced  in  evidence  against  any  persim  ^^lo  shall 
be  prosecuted  for  any  such  offence.  And  after  they  have  been 
produced  in  evidencei  as  well  the  same  ao  produced,  as  the  other 
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80  seized  and  not  produced,  shall  forthwith  by  order  of  the  court 
(or  by  order  and  in  the  presence  of  a  justice,  if  there  be  no  such 
trial)  be  totally  defaced  and  destroyed. 

For  the  better  preventing  the  clipping,  diminishing,  or  impairing 
of  the  current  coin ; 

By  the  stat.  6  &  7  W.S,  c.  17.  §  4.  "  for  the  better  preventing  $  &  7  w.  9* 
the  ch'pping,  diminishing,  or  impairing  the  current  coin  of  this  c.  17. 
kingdom,  if  any  person  shall  buy  or  sell,  and  knowingly  have  in 
his  custody  or  possession,  any  clippings  or  filings  of  the  current 
coin  of  this  kingdom,  he  shall  forfeit  the  same,  and  also  500/., 
half  to  the  king  and  half  to  the  informer ;  and  shall  also  be  brand- 
ed in  the  right  cheek  with  a  hot  iron  with  the  letter  R,  and  be 
imprisoned  till  payment  of  the  500/.     By  §  8.  of  the  same  act, 
the  very  possession  of  bullion,  under  certain  circumstances  of 
suspicion,  throws  the  onus  upon  the  party  indicted  of  proving  that  it 
was  neither  coin  nor  clippings  melted^  under  pain  of  imprisonment 
or  six  mo  nths. 

III.  Of  receivingj  uttering^  or  tendering  counterfeit  Coin* 

These  may  amount  to  different  degrees  of  offence  according  to 
the  circumstances.  If  A.  counterfeit  the  gold  or  silver  coin  cur* 
rent,  and  by  agreement  before  such  counterfeiting  B.  is  to  receive 
and  vend  the  money,  he  is  an  aider  and  abettor  to  the  act  itself 
of  counterfeiting ;  and  consequently  a  principal  traitor  within  the 
law.  Iq  the  case  of  the  copper  coin,  ne  would  be  an  accessary 
before  the  fact  to  the  felony  within  the  stat.  1 1  Geo.  3.  c.  40.  And 
if  B,  had  done  this  afterwards  for  A.'s  benefit,  without  any  such 
agreement  precedent  to  the  counterfeiting,  but  yet  knowing  the 
fact ;  this  seems  to  be  the  same  as  a  receiving  of  the  principal, 
because  he  maintains  him.  But  if  he  had  merely  vented  the 
money  for  his  own  benefit,  knowing  it  to  be  false,  in  fraud  of  any 
person,  he  was  only  liable  to  be  punished  as  for  a  cheat  and  mis- 
demeanor before  the  stat.  15  Geo.  2.  hereafter  mentioned. 

If  one  person  counterfeits,  and  another  person  knows  that  he 
did  so,  and  doth  neither  receive,  maintain,  or  abet  him>  but  con- 
ceals his  knowledge ;  this  is  misprision  of  treason. 

By  stat.  S&9  W.S.c.  26.  §  6.     "  Whoever  shall  take,  receive,  s  & 9  w.  9, 
pay,  or  put  off  any  counterfeit  milled  money,  or  any  milled  money  c.  36.  ie,  ' 
whatsoever  unlawfully  diminished  and  not  cut  in  pieces,  at  or  for  Receiving,  (My. 
a  lower  rate  or  value  than  the  same  by  its  denomination  doth  or  h^»  or  putting 
shall  import  or  was  coined  or  counterfeited  for,  shall  be  guilty  of  si 9^^^^^' 
felony."     By  §  7.  the  corruption  of  blood  is  saved  ;  and  by  §  9.  c.  26.  nuido  per. 
the  prosecution  must  be  commenced  within  three  months  after  the  petualbyTAnn. 
offience  committed,  {a)  c.  25.  $  J. 

The  putting  off  under  these  statutes  means  an  actual  passing  Whatapatdng 
or  getting  rid  of  the  money,  and  not  merely  an  attempt  to  do  so ;  off. 
as  by  tendering  it  to  another  who  returns  it  again,  refusing  to  ac-  1  £«t*8  P.  C 

(a)  The  proceedings  before  a  magistrate  will  be  considered  as  the  commence- 
ment of  the  prosecution.  Per  Le  Blanc  J.  Hex  ▼.  Barker,  Stafford  Sum,  Ast. 
1812;  who  was  indicted  under  this  statute^  for  putting  off  counterfeit  milled 
money.  The  prisoner  bad  been  in  g»ol  more  than  tbr^  months  before  the 
MS. 
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copt  it;  which  is  a  distinct  offence  provided  for  by  the  itat* 
WooIdridge*s  15  Geo.  2.  afler-Qientioned.  In  the  case  of  Waoldridgfy  who  was 
c^se,  indicted  on  the  stat.  8  &  9  ^.  3.  c.  26«  §  6.  for  putting  off  coun- 

1  Leach,  i!5i.     terfeit  money  to  a  Mrs.  Levey ^  it  appeared  that  he  had  carried  a 
Ti^?*  P^^     large  quantity  of  such  money  to  her  house,  which  he  had  acreed 

179.  '    '    '     to  put  off  to  her,  and  she  to  receive  from  him,  at  the  rate  of  29f« 

for  every  guinea ;  and  having  laid  the  shillings  down  on  a  table, 

and  beine  in  the  act  of  counting  them,  the  officers  of  justice 

entered  £e  room  and  apprehended  them  before  she  could  pay  the 

prisoner  for  those  she  had  selected.    This  was  ruled  not  to  be  a 

complete  putting  of* 

Bunning*scase,       In  an  indictment  for  putting  off  ''  miUed  money  y*  it  is  unneces^ 

O^.Sept.  1 794.  g^|.y  ^1^^  ^^  counterfeit  money  should  appear  to  nave  been  miUtd: 

180   ^ '        '     ^^^  considering  miUed  money  as  one  word,  (as  if  written  with  a 

8&  9  W.3.        hyphen,)  and  descriptive  of  the  money  now  current,  if  the  coun- 

c.  26.  §  3*         teneit  resemble  the  money  which^  if  genuine,  would  have  beeo 

milled,  it  is  enough. 
1  East's  P.  C.        Mr.  East  says,  he  has  been  informed  that  there  has  been  no 

180.  (notia.)       hammered  money  since  the  time  of  Car.  2. 

1  East's  P.  C.        The  mere  venting  of  money  does  not  come  within  this  act,  un- 
isa  less  it  be  done  at  a  lower  value  than  the  coin  unports;  and  it 

It  miMt  b6         should  be  so  stated  in  the  indictment. 


1  ^^rate.*  '^  *®  indictment  be  for  putting  off  diminished  money  at  a  lower 

^V^  ^  ^  n     *^^^»  ^^  ^^^  ^^  averred  that  it  was  unlato/uUy  diminished.    And 

1  East  s  Jr.  c.     •.  v««  K^^^  v^u  A.L«*  «»  : it^t,.^^^^, 2L: s.^*...^^ u«j  f^ 


ST.  R.217.  omitting  to  state  that  the  counterfeit  money  was  **  not  cut  in 
(n.)  pieces,*  as  those  words  are  a  material  part  of  the  description  of  the 

offence.    Palmer's  case^  1  Leachy  10^.  1  Russ.  111.  112. 
8  &  9  W.  J.  This  statute  mentioning  **  counterfeit  money  y*  generally,  must, 

c.  26.  it  seems,  be  confined  to  gold  or  silver  coin,  in  the  manner  before 

1  East's  p.  C.  described.  But  by  Stat.  1 1  Geo.  3.  c.  40.  i  2.  "  If  any  person 
^^^*  shall  buy,  sell,  take,  receive,  pay,  or  put  off  any  counterfeit  cop- 

per coin,  not  melted  down  or  cut  in  pieces,  at  or  for  a  lower  rate 
or  value  than  the  same  by  its  denommation  imports,  or  was  coun- 
terfeited for,  he  shall  be  adjudged  guilty  of  felony." 
Punishment.  The  punishment  under  the  above-mentioned  statutes  of  ^.5. 

Rei  V.  West  &  and  Geo.  3.  was  burning  in  the  hand,  and  imprisonment  not  ex- 
^R^\^9o*  ceeding  a  year ;  and  also  under  die  Stat.  18  Eliz.  c.  7.  §  S.;  but 
M&tOuttt.Jt.  ^^^  punishment  of  burning  in  the  hand  is  abolished  by  19  Geo.^ 

c.  74.  §  3.  (a)  and  in  Keu  thereof,  the  offender  is  subjected  to  a  mo- 
derate fine  or  whipping,  at  the  discretion  of  the  court. 
15  O.2.  c.  28.        By  Stat.  15  Geo.^  c.28.  §  2.  after  reciting,  that  whereas  die 
%  2.  Uttering  of  false  money  is  a  crime  frequently  committSed  alf  over 

the  kingdom,  and  the  offenders  are  not  deterred,  becaitte  it  is  only 

a  misdemeanor,  and  the  punishment  generally  small,  though  there 

18  reason  to  believe  that  the  utterers  are  often  die  cohiers  or  i& 

confederacy  with  them ;  it  is  enacted,  that  ^  if  any  person  or 

Uttering  or  tea-  persons  shffll  utter,  or  tender  iki  payment  any  false  or  cotmterfeit 

dering  in  pay-    neBey,  knowing  the  same  to  bo^wse  or  GOUDtecfintrt^any jpenon 

"^r^        _     or  persons/'  and  shall  be  thereof  convicted,  he  shall  aufler  six 

15  G.  2.  c    .    g^^Q^*  iaq^riaoBment,  and  find  sureties  for  good  behaWour  for 

—    ■ —    ■'  — »  — ■     —  ■   ^.     -   -.         •  ^^    BtMt  r^Ti  "*"**" 

(a)  Made  perpetual  by  59  Gt  9.  c.  i5. 
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six  months  further;  and  on  conviction  for  a  second  ofTcnce  shall  15  G.  f.  c.  28. 
suffer  two  years'  imprisonment,  and  find  sureties  for  two  years 
more ;  and  on  conviction  for  a  third  offence  shall  be  adjudged 
guilty  of  felony  without  benefit  of  clergy." 

By  §  3.  "  If  any  person  shall  utter  or  tender  in  payment  any  Further  punbli* 
false  or  counterfeit  money,  knowing  the  same  to  be  so,  to  any  per-  "*"*y  ***®  V*" 
son  or  persons  ;  and  shall  either  the  same  day  or  within  ten  days  b«»  money  in*^ 
then  next  utter  or  tender  in  payment  any  more  or  other  false  or  poBsesaionAttiie 
counterfeit  money,  knowing  tne  same  to  be  so,  to  the  same  or  any  timeof  uttering, 
other  person  or  persons ;  or  shall  at  the  time  of  such  uttering  or  ^  *"ll  Wthin 
tenderine  have  about  him  in  his  custody  one  or  more  pieces  of  *Jlff^*  *^*^ 
counterfeit  money,  besides  what  was  so  uttered  or  tendered ;  he  uttMi™*'^* 
shall  be  deemed  and  taken  to  be  a  common  utterer  of  false  money;  derinirbaM''ct!in 
and  being  thereof  convicted  shall  suffer  a  year's  imprisonment,  second  en    ""' 
and  find  sureties  for  his  good  behaviour  for  two  years  more :  and  banced  ofTence,- 
for  a  second  offence  he  shall  be  adjudged  guilty  of  felony  without  felony  widiouc' 
benefit  of  clergy."  clergy. 

By  §  Ai.   the  corruption  of  blood  is  saved ;  and  by  §  8.  any  Pardon  on  diV 
offender  out  of  prison  discovering  two  or  more  persons  guilty  of  covery. 
any  of  the  said  offences,  so  as  they  be  thereof  convicted,  shall  be 
pardoned.    By  §  5.  offenders  shall  be  indicted,  arraigned,  tried,  Trial  and  eri- 
and  convicted  by  such  like  evidence  and  in  such  manner  as  coun-  dence. 
terfeiters  of  the  coin ;  with  a  proviso  that  the  prosecution  be  com*  Limitauon  of 
menced  within  six  months  next  after  the  offence  committed.  ^n>e. 

By  5  9-  "  If  any  person  be  convicted  of  uttering  or  tendering  Certificate  of 
any  false  or  counterfeit  money  as  aforesaid,  and  shall  afterwards  ^?""«^  convic- 
be  guilty  of  the  like  offence  in  any  other  county  or  city,  the  clerk    *^°' 
of  the  assize  or  clerk  of  the  peace  (a)  of  the  county  or  city  where 
such  conviction  was  had,  shall,  at  the  request  of  the  prosecutor, 
or  any  other  on  his  majest/s  behalf,  certify  the  same  by  a  tran- 
script in  a  few  words,  containing  the  effect  and  tenor  of  such  con- 
viction, for  which  certificate  2s,  6d,  and  no  more  shall  be  paid ; 
and  such  certificate  being  produced  in  court  shall  be  sufficient 
proof  of  such  former  conviction.'* 

This  statute  also  mentioning  counterfeit  money  generally,  must  i  Hale,  311. 
be  confined  to  the  gold  and  sHver  coin  of  the  realm. 

Francis  Cirwan  was  indicted  for  *^  unlawfully  uttering  and  ten-  Cirwan*s  case, 
dering  in  payment  to  J.  H,  ten  counterfeit  halfpence,  knowing  Oxfonl  Sum. 
them  to  be  counterfeit  ;*'  and  this  was  laid  in  the  one  count  against  ^^'  ^1^^' 
the  form  of  the.statute,  and  in  another  generally.     The  defendant  {gg   ^**  ^*  ^' 
was  convicted  on  the  general  count,  it  peing  admitted  at  the  trial 
that  there  was  no  statute  applicable  to  the  &ct.    But  upon  refer-  hU.  T.  1795. 
ence  to  .all  the  judges,  they  held  the  conviction  wrong,  it  not  being 
an  indictable  offence. 

The  words  of  the  statute  <<  utter  or  tender  in  payment"  are  in  1  Russ.  114. 
the  disjunctive,  and  will  therefore  apply  to  an  uttering  of  coun-  aut.  15  G.  2. 
terfeit  money,  though  it  be  not  tendered  in  payment,  but  passed  applies  to  conn- 

____^ terfeit  money 

(a)  N.  B.  By  tbi%  it  should  seem  that  the  justices  of  the  peace  in  aesaioas  have 
powei  to  try  audi  ofiiniderB ;  otherwise  this  direction  to  the  deric  of  the  peace  to 
certiQr  the  conviction  is  incongruous ;  for  he  is  not  the  proper  person  to  certify 
what  b  done  in  another  court,  where  he  is  not  necessarily  suppo^  to  be  present : 
albeit  no  power  is  gtTen  to  the  sessions  by  any  express  words  in  this  statute  to  hear 
and  determine  mSk  offences. 
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£lix.  Tandy's 
case. 

1  East's  P.  C. 
182. 

2  Leach,  853. 
Charging  two 
utterings  on  the 
same  day,  each 
in  a  different 
count,  will  not 
warrant  a  judg- 
ment on  the 
third  section  of 
the  Stat. 

15  G.  2.  c.  28. 


Martin's  case, 
Derby  Lent 
Ass.  1801. 

1  East's  P.  C. 
Add.  xviii. 

2  Learh,  923. 
MS.  C.  C.  R. 


Smith's  case, 
Maidstone, 
Sum.  Ass.  1 7^9. 
Cor.  Buller  J. 

1  East's  P.  C. 
183. 

2  Leach,  858. 
The  defendant 
may  be  adjudg- 
ed to  suffer  the 
punishment  im- 
posedbyl5G.$. 
c.  28.  S  5. 
although  there 
be  no  averment 


by  the  common  trick  called  ringing  the  changes^  as  in  the  following 
case : — The  prosecutor  having  bargained  with  the  prisoner,  a  jew, 
who  was  selling  fruit  about  the  streets,  to  have  five  apricots  for 
sixpence,  gave  him  a  good  shilling  to  change.  The  prisoner  put 
the  shilling  into  his  mouth  as  if  to  bite  it  in  order  to  try  its  good- 
ness ;  and  returning  a  shilling  to  the  prosecutor,  told  him  it  was  a 
bad  one.  The  prosecutor  gave  him  another  good  shilling  which 
he  also  affected  to  bite,  and  then  returned  another  shilling  saying 
it  was  not  a  good  one.  The  prosecutor  gave  him  another  good 
shilling,  with  which  he  practised  this  trick  a  third  time;  the 
shillings  returned  by  him  being  in  every  instance  bad.  The  court 
held  that  the  words  of  the  statute  were  sufficient  to  include  this 
case  ;  and  that  uttering  and  tendering  in  pai/menty  were  two  dis- 
tinct and  independent  acts. 

An  indictment  on  this  act  charged  the  prisoner  in  the  first 
count  with  having  on  the  15th  of  December,  39  Geo.  3.  uttered  to 
one  G.  S.  a  counterfeit  half-crown,  knowing  it  to  be  so ;  and  a 
second  count  charged  her  with  having  on  the  said  15th  of  Decern- 
her,  &c,  uttered  another  counterfeit  half-crown  to  the  same  per- 
son. The  prisoner  having  been  convicted  on  both  counts,  it  was 
referred  to  the  judges  to  consider  what  judgment  was  proper  to 
be  passed  on  this  record  ;  in  Hilary  term,  1799,  the  judges  held, 
that  this  indictment  was  not  sufficient  to  subject  the  prisoner  to 
the  larger  penalty,  as  for  uttering  two  pieces  of  counterfeit  coin 
on  the  same  day ;  there  being  no  distinct  averment  of  that  fad. 
And  judgment  of  imprisonment  for  six  months  only  was  given. 

But  M'here  two  utterings  are  charged  in  one  count  of  the  in- 
dictment on  a  certain  day  therein  named,  the  day  will  be  held  to 
be  material,  and  the  fact  of  an  uttering  twice  on  the  same  day  to 
be  sufficiently  averred.  As  where  the  indictment  charged  that 
the  prisoner  on  the  1 4M  of  February ^  &c.  uttered  base  coin  to 
W.  C. ;  and  that  on  the  satd  l^th  of  February^  &c,  he  uttered  to 
«/.  Zr.  Other  base  coin,  it  was  held  sufficient  to  warrant  the  higher 
punishment  of  the  third  section  of  the  statute ;  the  utterings  on  the 
face  of  the  indictment  appearing  to  be  on  the  same  day.  And  the 
judges  held  at  a  conference  upon  this  case,  that  though  when  the 
day  is  not  material,  the  fact  may  be  proved  on  a  day  different 
from  the  day  laid,  yet  where  the  day  is  not  indifferent,  Uie  precise 
time  laid  must  be  proved ;  and  that  in  this  case  it  must  be  taken 
that  it  was  proved  that  the  defendant  uttered  counterfeit  coin  at 
two  different  times  of  the  same  day. 

When  Tandy's  case  was  under  consideration,  some  doubt  was 
entertained,  whether  a  count  charging  two  such  utterings  on  the 
same  day,  to  bring  an  offender  within  the  third  clause,  should  not 
conclude  with  an  averment  that  the  offender  was  a  common  utterer 
of  false  money  y  as  that  clause  declares  him  to  be.  But  this  doubt 
was  shortly  after  solved  in  the  case  of  James  Smith,  who  was  in- 
dicted for  uttering  counterfeit  money  knowingly,  and  having  about 
him  at  the  time  of  such  uttering,  other  false  money.  After  con- 
viction, judgment  was  respited,  to  take  the  opinion  of  the  judges, 
whether,  to  bring  the  case  within  the  third  section,  the  indictmeot 
should  not  haye  concluded  with  a  distinct  averment,  that  the  de- 
fendant was  a  common  utterer  of  false  money ;  or  whether  there 
was  not  the  necessary  conclusion  of  law  from  the  facts  stated.    In 
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HU.  T.  1800»  the  judges,  upon  search  of  precedents  for  many  intbeindict- 

years  back,  finding  tliat  judgment  had  been  given  for  the  greater  ment,  that  the 

punishment  upon  mdictments  drawn  in  this  form,   although  some  defendant  was  a 

were  to  be  found  containing  the  averment  in  question,  held  such  ^^**"""!J]f' 

averment,  though  it  would  not  hurt,  was  not  necessary  in  order  °      **  money, 
to  warrant  the  greater  punishment. 

In  a  subsequent  case  it  was  held  not  to  be  necessary,  in  an  in-  Michaers  case, 

dictment  for  a  second  offence  against  this  statute,  to  state  that  O.B.Feb.isoa. 

the  court  before  which  the  former  trial  was  had,  did  adjudge  the  ^S.  C.  C.  R. 

defendant  to  be  a  common  utterer*    The  objection  taken  in  arrest  A?f*'*?  ^'  ^' 

of  judgment  in  the  case  referred  to,  and  which  was  reserved  for  aLoich'Ws 

the  opinion  of  the  judges,  was  this,  *'  that  in  stating  the  original  jnan  indict- 

record  and  judgment  of  the  court  of  quarter  sessions  (where  the  ment  for  a  se- 

defendant  had  been  previously  convicted),   it  is  not  stated  that  condofibnce 


tlie  court  did  adjudge  the  defendant  to  be  a  common  utterert  only  ^"!?^  ^® 
that  diey  considered  and  adjudged  the  prisoner  to  be  imprisoned  ^ 3   j^ hr^* 
twelve  months,  and  to  find  surety  for  his  good  behaviour  two  years  necessary  to 


more."    But  the  judges  held  it  sufficient  that  the  indictment  stated  state  that  the 

the  offence  first  committed,  and  the  sentence,  without  stating  that  <^ourt  on  the 

he  was  a  common  utterer,  which,  being  a  denomination  of  the  ^'^^jT"^'  *i*^ */*** 

offence  in  conclusion  of  law,  need  not  be  stated  as  forming  part  fendantto^lM 

of  the  sentence,  and  the  indictment  was  therefore  held  good.  common  uuerer. 

On  a  prosecution  for  uttering  counterfeit  money,  the  fact  of  Phiil.  Er.  145. 

the  prisoner  having  other  counterfeit  money  upon  him,  or  of  his  1  N.  R.  95. 
having  uttered  other  pieces  of  money  of  the  same  kind,  is  evidence 
of  his  having  known  that  the  money  which  he  uttered  was  coun- 
terfeit. 

Provisions    of  a  similar  nature  to  those    contained    in    the  Uttering 

Stat.  15  G.  2.  c.  28.  are  extended  to  foreign  coin  by  stat.  37  G.  3.  foreign  base 

e.  126-  §  4.    1  East's  P.C.  184.  *=°"*- 

If  false  or  dipt  money  be  found  in  a  man*s  hands,  if  he  be  Havmgcoun- 

auspicious,  he  may  be  arrested  till  he  have  found  his  warrant,  ^rfeit  coin  in 

3  Inst.  18.     1  Haxo.  c.  17.  §  68.     Hales  Sum.  21.  possession. 

The  bare  possession  of  counterfeit  coin,  without  some  intended  R.  ▼.  Heath, 
use,  is  not  an  indictable  offence ;  but  the  unlawful  procuring  of  Warwick  Lent 

conterfeit  coin  with  intent  to  circulate  it,  though  no  act  of  utter-  ^^  ^^^o»  ^^' 

ing  be  proved^  is  a  misdemeanor  at  common  law,  and  where  a  per-  -^^  1^  c  R 

son  is  in  possession  of  a  large  quantity  of  counterfeit  coin,  all  r.  y.  Stewart, 

newly  finished,  never  having  been  in  circulation,  and  of  the  same  Bodmin  Sum. 

denomination,  such  possession,  unaccounted  for,  is  evidence  to  ^^^  i^i^* 

go  to  a  jury  of  the  person  having  procured  and  acquired  such  ^^*''  ^,*^p*  ^"^' 

counterfeit  coin  with  intent  to  circulate  the  same.     Rex  v.  Robin-  *     •  L.    .  R. 
son  and  Fuller^    Launceston  Lent  Ass.  1816.    cor.  Graham  B. 
MfS.  C  C  R. 

By  Stat.  9  &  10  W.S.  c.  21.  §1.  any  person  to  whom  any  9&  low.j. 

stiver  money  shall  be  tendered,  any  piece  whereof  shall  be  dimi-  c.  si.  §  i. 

ntshed,  otherwise  than  by  reasonable   wearing,  or  that  by  the  !'"»*»«  "xmey 

stampv  impression,  colour,  or  weight  thereof,  he  shall  suspect  to  JJj^'  ^  ^  **®"* 
be  counterfeit,  may  cut,  break,  or  deface  such  piece ;  and  if  any 
piece  so  cut,  &c.  shall  appear  to  be  a  counterfeit,  the  person  ten- 
dering the  same  shall  bear  the  loss  thereof;  but  if  the  same  shall 
be  of  due  weight,  and  appear  to  be  lawful  money,  the  person  that 
cut,  &c.  the  same,  shall  receive  the  same  at  the  rate  it  was  coined 
for.     And  if  any  question  arise  whether  the  piece  so  cut  be  coun- 
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S  Haw.  c.  48. 
15. 

£tvide54G..'5. 
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p.  189. 
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1  Ea&t*ii  P.  a 

188. 

1  Run.  95. 


6&7  W.3. 

c.  17.  §3. 


terfeit,  it  shall  be  determined  by  the  next  Justice  of  the  peace,  or 
chief  magistrate  in  a  corporation. 

And  by  the  IS  Geo.  S.  r.  71.  ^  1.  the  same  is  enacted  in  the 
case  of  gold  money  so  tendered. 

And  by  stat.  8&9  ^.S.  c.26.  §  5.  if  any  counterfeit  or  un- 
lawfully diminished  money  shall  be  produced  in  any  court  of  jus- 
tice, either  in  evidence  or  otherwise,  the  judge  shall  cause  it  to 
be  cut  in  pieces  in  open  court,  or  in  the  presence  of  a  justice  of 
the  peace,  and  then  to  be  delivered  to  or  for  the  person  to  whom 
it  belonffs. 

In  oraer  to  prevent  the  parish  poor  being  paid  in  base  or  coun- 
terfeit coin,  by  stat.  9  Geo.  3.  c.  37.  §  7«  If  any  churchwarden 
or  overseer  of  any  parish,  township*  or  place,  or  other  person 
authorised  by  them  to  hiake  payments  to  or  for  the  nam  of  the 
Door  within  such  parish,  township,  or  place  respectively,  shall  wil- 
fully and  knowingly  make  any  such  payments  in  any  base  or 
counterfeit  mone^,  or  in  any  other  than  lawful  money  of  Great 
Britain  ;  one  justice  may,  and  he  is  thereby  required,  on  complaint, 
to  summon  the  churchwarden,  overseer,  or  otner  person  charged, 
and  in  a  summary  way,  upon  his  or  their  non-appearance  or  eon- 
fession,  or  proof  upon  oath  of  one  witness,  adjudge  the  party  so 
offending  to  forfeit  for  each  offence  a  sum  not  less  than  lOf.  nor 
more  than  20f . ;  and  to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  offender,  and  to  be  applied  to  the  use 
of  any  poor  person  or  persons  of  the  parish  or  place  respectiTcly 
as  the  justice  shall  appoint. 

By  the  S  Ed.  1.  Cr  15.  Persons  taken  for  false  money  are  not 
bailable  by  justices  of  the  peace. 

But  they  roust  take  the  examinations  and  informations,  and 
bind  over  the  witnesses  to  the  proper  court,  and  conunit  the  per- 
sons accused. 

It  is  not  necessary  there  should  be  two  witnesses  in  cases  of 
counterfeiting  the  coin,  as  it  is  in  otlier  high  treasons ;  but  per- 
sons may  be  convicted  according  to  the  course  of  the  commoo 
law,  by  one  witness  only. 

The  judgment  for  high  treason,  relating  to  the  coin,  is  to  be 
drawn  to  the  place  of  execution,  and  tliere  hanged  by  the  neck 
till  he  be  deaci. 

But  it  is  generally  provided  by  the  several  statutes  that  this 
shall  work  no  corruption  of  blood,  nor  loss  of  dower. 

IV.  BuUion. 

Bullion  signifies  properly  either  gold  or  silver  in  the  mass ;  but 
is  here  intended  to  denote  those  metals  in  any  state  other  than 
that  of  authenticated  coin ;  comprising  in  this  latter  sense  gdd 
and  silver  wares  and  manufactures.  The  legislature  for  the  pre- 
vention of  frauds  with  respect,  to  such  bullion  have  made  sevoal 
provbions.  See  the  statutes  collected  in  1  EasiU  P.  C*  p.  IBS. 
to  194>. 

By6&7  IV.S.  c.  17.  §  3.  if  any  shall  cast  ingots  or  bars  of 
silver,  in  imitation  of  Spanish  bars  or  ingots,  or  stamp  them  in 
likeness  of  the  Spanish  stamp,  he  shall  forroit  the  same»  and  also 
500/.,  half  to  the  king  and  half  to  the  informer^ 

j  7.  If  any  broker*  not  being  a  trading  goldsmith  or  refiner  of 
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iilrer,  shall  buy  or  sell  any  bullion  or  molten  silver,  he  shall  be  6  &  7  W.  c.  17. 
imprisooed  six  months. 

§  Sm  And  the  warden  of  the  company  of  goldsmiths,  with  two 
of  the  court  of  assistants  within  the  bills,  and  two  justices  else* 
where,  may  enter  into  the  house,  room,  or  workshop  of  any  per- 
son suspected,  and  with  the  help  of  a  constable  may  break  open 
any  door,  box,  trunk,  chest,  cupboard,  or  cabinet,  to  search  for 
bullion' suspected  to  be  concealea;  and  if  found,  they  shall'seize 
the  same,  and  the  person  in  whose  possession  it  shall  be  found : 
And  the  said  wardens,  assistants,  and  constables,  within  the  bills, 
shall  carry  him  before  the  next  justice ;  which  justice,  and  the 
said  two  justices  elsewhere,  may  examine  him ;  and  if  he  shall 
not  prore  by  his  oath,  or  by  the  oath  of  one  credible  witness,  that 
It  is  lawful  silver,  and  was  not  current  coin,  nor  clippings  thereof^ 
he  shall  be  committed ;  and  if  on  his  trial  he  shall  not  prove  the 
same  by  one  witness,  he  shall  be  imprisoned  six  months. 

By  the  7 &  S  fV.  c.  19,  it  was  enacted,  that  no  person  should  7  &  aW.  3;. 
ship  any  molten  silver  or  bullion,  without  certificate  from  the  ^^9.  §  6.  7. 
court  of  the  lord  mayor  and  aldermen  of  London,  and  oath  made  ^^'  . 
before  {Uiem  by  the  owner  and  two  witnesses,  that  the  same  was  bulUom!^ 
and  is  foreign  bullion,  and  that  no  part  of  it  was  the  coin  of  this 
realm  or  clippings  thereof,  nor  plate  wrought  within  this  king- 
dom ;  on  pam  that  the  same  shall  be  forfeited,  half  to  the  king, 
and  half  to  the  officer  or  other  person  who  shall  seize  the  same. 
And  the  owner  shall  forfeit  double  the  value  thereof,  half  to  the 
king,  and  half  (with  costs)  to  him  that  shall  sue.     And  the  cap- 
tain or  master  of  a  ship  (if  it  belong  to  a  subject)  knowingly  per- 
mitting the  same  shall  foifeit  200^.  to  him  who  shall  sue ;  and  if  it 
is  a  king's  ship,  he  shall  moreover  forfeit  his  employment,  and 
be  made  incapable  of  any  emplo3n[nent  civil  or  military.     And  if 
any  officer  of  the  customs  shall  grant  a  cocquet  for  exporting  the 
same  before  such  certificate  and  entry  thereof  made,  he  shall 
forfeit  2001*  and  his  office,  and  be  incapable  of  any  other  office 
or  place  of  trust  or  profit  whatsoever.     And  in  case  of  seizure 
or  action  brought  for  the  forfeitures  or  penalties,  the  proof  shall 
He  upon  the  owner :  and  for  want  of  proof  it  shall  be  forfeited. 

By  4S  Geo,  3.  c.  49.  which  is  an  act  to  amend  so  much  of  43  q  3^  ^  4^^ 
several  acts  of  6 & 7  and  7  &B  fV.  as  relates  to  the  exportation 
of  silver  bullion,  the  treasury  may  grant  licenses  for  the  export- 
ation of  such  molten  silver  and  bullion  as  aforesaid ;  and  per-   . 
sons  so  licensed  may  export  such  bullion  without  the  usual  cer- 
tificates. 

But  if  any  bullion  is  entered  to  be  exported  other  than  in  the  6  &  7  W.  5. 
name  of  the  true  owner  or  importer,  the  exporter  shall  forfeit  the  c.  17.'  §  14. 
same,  or  the  value  thereof;  half  to  the  king,  and  half  to  him  ^ 

who  shall  seize  or  discover  the  same. 

By  8  &  9  fT.  Sf.  C.26.  §  6.  Afler  reciting,  that  whereas  several  8&  9  W.  5. 
mixtures  of  metals  have  been  invented  in  imitation  of  ^Id  and  c.  26.  §  c. 
silver,  and  blanched  copper  is  principally  made  use  of  in  imita-  ^"^Jq^^^j^JJ." 
tion  of  silver ;  it  is  enacted,  that  if  any  person  shall  blanch  copper  ^^^  metal 
for  sale,  or  mix-  blanched  copper  with  silver,  or  knowingly  buv 
or  sell  or  ofkt  to  sale  blanched  copper  alone,  or  mixed  with 
silver,  or  shall  knowingly  and  fraudulently  buy  or  sell  or  offer 
to  sale  any  malleable  composition  or  mixture  of  metals  or  mi- 
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neraby  which  shall  be  heavier  than  Bilver,  and  look  and  toudt 
and  wear   like  standard    gold,   but  be  manifestly  wome  than 
standard,  he  shall  he  guilty  of  felony,  and  shall  suffer  death  a» 
J  9.      in  case  of  felony.     Prosecution  to  be  in  three  montlis. 

V.  Of  Tokens. 

Bank  Tokens. 

44  C. 3.  C.71.        Bv  Stat.  44  Geo.  3.  c.7l.  the  governor  and  company  of  the 

Bank  of  England^  for  the  convemence  oi  the  public,  were  em- 
powered to  issue  certain  silver  dollars,  and  provision  was  made 
against  the  counterfeiting  and  uttering  counterfeits,  and  bv  stat 

51  G.3.  c.  no.  51  Geo*  S.  c.  110.  the  said  governor  and  company,  for  the  further 

convenience  of  the  public,  were  authorised  to  issue  certain  silver 

5S  6.  5.  c.  1S8.  pieces  called  tokens,  for  Ss.  and  Is.  6d.  each,  and  by  52  G.  3.  c  188. 

persons  uttering  or  vending  counterfeits,  were  subject  to  certain 
punishments  imposed  by  the  said  acts ;  but  in  consequence  of  the 
late  circulation  of  the  new  current  silver  coin,  it  became  onneceB- 
sary  any  lonser  to  continue  the  said  dollars  and  tokens  in  cir- 
culation, and  the  further  circulation  was  accordingly  [Hrohibited 

57  G.  3.  c  113.  by  Stat.  57  Geo.  3.  c.  113.  after  the  25th  of  March  1818,  but  ex- 

58  G.3.  c.  14.    tended  (by  stat.  58  Geo.  3.  c.  14.)  to  the  5th  of  Juli^  1818,  and 

further  to  the  5th  of  April  1819,  in  payment  of  taxes,  rates, 
57  G.  3.  c.  1 13.  postage,  and  for  stamps,  rent,  &c. ;  but  by  57  Geo.  3.  c  113.  $  I* 
Penalty  for  if  any  person  shall  hereafter  utter,  c^er,  or  tender  in  payment, 
afterwards  dr-  Qf  give  in  exchange,  or  pass,  circulate  or  pot  oS,  any  such 
culaUDg  them,    dollars  or  tokens,  whether  the  value  thereof  shall  be  paid  or 

given  in  money  or  goods,  or  in  any  other  manner  whatsoerer, 
every  person  so  offending  and  being  thereof  convicted  upon  the 
oath  of  one  witness,  before  one  or  more  of  his  majesty's  jufiticei 
of  the  peace  acting  for  the  county,  ridtne,  city,  or  plaoe  within 
which  such  offence  sliall  be  committed,  shul,  for  every  such  dolltf 
or  token  so  uttered,  offered,  tendered  in  payment,  given  in  ex- 
change, or  passed,  circulated  or  put  ofl^  contrary  te  the  pro* 
hibition  hereinbefore  contained,  forfeit  and  pay  any  sum  not  ex- 
ceeding  5/.  nor  less  than  40s.  at  the  discretion  of  the  justice  or 
But  they  may     justices,  who  shall  blear  such  offence :  Provided  that  nothing  in 
be  presented  at   this  act  Contained  shall  extend  to  prevent  any  peraon  from  pre- 
^^M^^k  fSofL  ^^^^  c"^y  ^^^^  dollars  or  tokens  for  payment  to  the  govenor 
25  March  issa  ^^  company  of  the  bank  of  England^  or  at  any  time  befiofe  the 

25th  of  March  1820,  or  to  discharge  or  excuse  the  said  governor 

and  company  from  their  liability  to  pay  the  same  before  the  tsiA 

Haybeaoldat    25th  of  March  1820,    nor  to  prevent  any  person,    after  the 

old  iilTer.  25th  of  March  1818,  from  selling  or  disposing  of  any  svch  doUsn 

or  tokens  as  aforesaid  as  old  silver,  accoi&ng  to  tlie  weight 
thereof,  &c. 

Justices  are  empowered  to  hear  and  determine  ofiences  in  s 
summary  way,  and  to  levv  penalties  by  distress.  Witnesses  mrt 
attending  on  summons  to  forfeit  20/.  to  be  levied  in  like  maoaer. 
One  moietv  of  penalties  to  go  to  the  informer,  and  the  other  to 
the  poor  ot  the  parish.— If  no  distress,  offender  to  be  oommitted 
to  thb  gaol  or  house  of  correction  for  three  calendar  moatfasy  un* 
less  the  penalty  be  sooner  paid,  or  offender  gives  notice  of  appeal 
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to  the  next  general  quarter  sefisiooA,  and  cnterd  into  recoigAtsance 
to  prosecute  8uch  appeal.    Determination  of  the  sessions  to  be 

final. 

Local  Tokens. 

By  Stat.  52  Geo.  S.  c.  157*  the  circulation  of  local  tokens  of  52  G.  3.  c.  157. 
golcf,  silver  or  mixed  metal  was  prohibited  after  the  25th  of  Marcli  Tokens  not  to 
1813,  but  extended  by  stat  53  Geo.  3.  c.  19.  to  the  5th  of  July  ^^^^ 
1813, and  by  stat.  53  Geo,  3.  c.  114.  after  reciting,  '*  that  it  is  ex-  time* 
pedient  that  the  period  limited  in  the  said  lasl-mentioned  act  for 
the  circulation  of  tokens  should  be  further  extended,  it  is  enacted  ^  O-  S-  c  114. 
by  §  2.  that  from  and  after  six  weeks  from  the  commencement  of  $  ^* 
the  next  session  of  parliament  no  piece  of  gold  or  silver,  or  of 
any  mixed  metal  composed  partly  of  gold  or  silver,  of  whatever 
name  the  same  may  be,  shall  pass  or  circulate  as  a  token  for 
money,  or  as  purporting  that  the  bearer  or  holder  thereof  is  en- 
titled to  demand  any  value  denoted  thereon,  cither  by  letters^ 
words,  figures,  mark  or  otherwise,  whether  such  value  is  to  be 
paid  or  given  in  money  or  goods,  or  other  value,  or  in  any  manner 
whatsoever;  and  every  person  who  shftl],  after  six  weeks  from 
the  commencement  of  the  next  session  of  parliament  circulate  or 
pass  as  for  any  nominal  value  in  money  or  goods  any  such  token, 
shall  for  every  such  token  so  circulated  or  passed,  whether  such 
person  shall  be  or  have  been  concerned  in  the  original  issuing  or 
circulatioa  of  anv  such  token,  or  only  the  bearer  or  holder  thereof 
for  the  time  bemg,  forfeit  any  sum  not  less  than  61.  nor  more 
than  10^.,  at  the  discretion  of  such  justice  or  justices  of  the  peace 
who  shall  hear  and  determine  such  offence ;  provided  that  nothing 
in  this  act  contained  shall  extend  to  prevmit  any  person  from 
presenting  any  such  token  for  payment  to  the  original  issuer 
thereof,  or  to  discharge  or  excuse  any  such  original  issuer  from 
his  liability  to  pay  the  same. 

By  $4.  Nothing  in  this  act  contained  shaU  extend  to  autho*  Act  not  to  au- 
rise  or  make  legs!  the  issuing  of  any  promissory  note,  not  being  tl>oriM  iawe  of 
a  token  composed  of  gold  or  silver,  or  of  mixed  metai  composed  ^^"^l^^nn*. 
partly  of  gold  or  silver,  which  cannot  now  be  issued  by  lawi  "^ 
nor  (by  §  5.)  to  extend  to  any  tokens  issued  by  the  bank  of  England 
or  Irdand* 

Justices  of  the  peace  are  empowered  to  hear  and  determine  57  G.  8.  c.  157. 
offences  in  a  summary  way.  Witnesses  not  attending  on  summons  $  ^-^  ®-  ^- 
to  forfeit  207.  to  be  levied  (as  other  penalties  under  these  acts)  by  f^      *  ^*  '^^' 
dbtress. — ^Justices  are  empowered  to  detain  offenders  in  custody 
until  return  can  be  had  of  any  warrant  of  distress. — In  default  of 
distress  offisnders  may  be  committed  to  the  common  gaol  or  house 
of  correction  for  three  calendar  months,  unless  toe  penalty  be 
sooner  paid,  or  the  offender  give  notice  of  Appeal  to  the  next 
general  quarter  sessions,  ami  enter  into  f  eoogmsaace  to  try  such 
appeal.    Determination  of  sessions  to  be  finid. 

And  by  stat.  57  Ge^.  3.  c.  46.  [Mr.  LiMeUm's  Ad,"]  after  re-  ^7  G.5.  c  46. 
citing  that  **  whereas  various  piecea  of  copper,  and  mixed  metals  1^1^  tokens 
composed  in  part  of  copper,  usually  denominated  tokens,  have  lately  ^^^'^^^ 
been  and  are  issued  ana  circulated,  by  persons,  residing  in  varioui 
parta  of  the  United  Kingdom,  in  ^reat  quantities,  as  money,  and  for  a 
nominal  value  of  the  metals  of  which  they  are  composed :  aiid  i^here- 
as  it  is  expedient  that  the  further  making  and  issuing  of  such  tokeqv 
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should  be  prohibited,  and  that  the  circolatioii  of  those  already 
made  or  issued  should  also  be  prohibited  after  a  limited  period ; 
it  is  enacted,  that  from  and  after  the  passing  of  this  act  no  piece 
of  copper,  or  mixed  metal  composed  m  part  of  copper,  of  what- 
ever value  the  same  may  be,  shall  be  made  or  manufactured  or 
originally  issued  as  a  token  for  money,  or  as  purporting  that  the 
bearer  or  holder  thereof  is  entitled  to  demand  any  value  denoted 
thereon,  either  l>y  letters,  words,  figures,  marics,  or  otherwise, 
whether  such  value  is  to  be  paid  or  given  in  money  or  goods,  or 
in  any  manner  whatsoever ;  and  every  person  who  shall,  after  the 
passing  of  this  act,  make  or  manuracture  or  originally  issue,  or 
cause  or  procure  to  be  made,  manufactured  or  originally  issued, 
or  permit  or  suffer  to  be  so  issued,  on  his  or  her  behcaf,  as  for 
nominal  value  in  money  or  goods,  any  such  token,  shall  for  eve^ 
token  so  made,  manufactured,  or  issued,  or  procured  or  pennitted 
to  be  so  made,  manufactured  or  issued  as  aforesaid,  forfeit  any 
sum  not  less  than  1/.  nor  more  than  51,  at  the  discretion  of  the 
justice  or  justices  of  the  peace  who  shall  hear  and  determine  such 
offence. 

f  2.  And  from  and  after  the  1st  of  January  1818,  no  piece  of 
copper,  or  of  any  mixed  metal  composed  partly  of  copper,  of 
whatever  value  the  same  may  be,  shall  pass  or  circulate  as  a  token 
for  money,  or  as  purporting  that  the  bearer  or  holder  thereof  is 
entitled  to  demand  any  value  denoted  thereon,  either  by  letten, 
words,'  figures,  marks,  or  otherwise,  whether  such  value  is  to  be 
paid  or  given  in  money  or  goods  or  other  value^  or  in  any  manner 
whatsoever;  and  every  person  who  shall,  after  the  said  1st  of 
January  1818,  circulate  or  pass,  as  for  any  nominal  value  in 
money  or  goods,  any  such  token,  shall,  for  every  such  token  so 
circafated  or  passed,  whether  such  person  shall  be  or  have  been 
concerned  in  the  original  issuing  or  circulation  of  any  such  token, 
or  only  the  bearer  or  holder  thereof  for  the  time  being,  forfeit 
any  sum  not  less  than  2^.,  nor  more  than  IQr.  at  the  discretion  of 
the  justice  or  justices  of  the  peace,  who  shall  hear  and  determine 
such  offence ;  provided  that  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  prevent  any  person  from 
presenting  any  such  token  for  payment  to  the  original  issuer 
thereof,  or  to  discharge  or  excuse  any  such  original  issuer  from 
his  liability  to  pay  the  same:  Provided  always,  that  nothing 
in  this  act  contained  $hall  be  construed  as  affecting  any  tokens 
which  have  been  or  may  be  issued  by  the  bank  of  Eu^mL 

§  3.  4.  5.  6.  7.  &  8.  relate  excltisively  to  particular  tokens 
issued  at  SheffiM  and  Birmingham. 

By  $  9. .  One  or  more  justices  acting  for  the  county,  ridings 
city,  kc,^  may  hear  and  determine  offences  against  this  act  in  s 
summary  way,  and  after  summoning  the  party  accused,  and  also 
the  witnesses  on  either  side,  shall  examine  into  the  matter  of  fact, 
and  upon  due  proof  either  by  confession  or  oath  of  one  witness 
shall  convict  the  offender  and  adjudge  the  penalty. 

§  10.  If  any  person  summoned  as  a  witness  to  giye  evidence 
before  such  justice  or  justices  shall  neglect  or  refase  to  appear  st 
the  time  or  place  appointed,  without  a  reasonable  excuse  to  be 
allowed  by  such  justice  or  justices,  such  person  shall  forfeit  M» 

$  11.  Conviction  to  be  made  out  in  the  form  following ;  (that  is 
to  say,) 
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^E  k  remmMbered,  that  on  the  — ^ day  of ««  57  G.  3.  c  -w. 

the  year  of  our  Lord  •    A.  B.  having  appeared  before 

me  [or  la]  one  [or  inore'\  of  his  majesty  s  justices  of  the  peace 
[as  the  case  may  bej  Jbr  the  county  y  ridings  city^  or  placet  [as  the 
case  may  be],  and  due  proof  having  been  made  upon  oath  by  otte 
or  more  credible  witness  or  mtnesses,  or  by  confession  of  the  party 
[as  the  case  may  be],  is  convicted  of  [specifying  the  offence],  in 
the  sum  of  '.      Given  under  my  hand  and  seal  [or  our 

hands  ana  seals']  f  the  day  and  year  aforesaid* 

Which  conviction  shall  be  returned  to  the  then  next  general  quarter 
sessions  of  the  peace  of  the  county,  city,  riding,  or  place  where 
such  conviction  was  made,  to  be  filed  and  kept  among  the  records 
of  such  county.  Sic. 

$  12.  It  shall  be  lawful  for  any  clerk  of  the  peace  for  any  Clerk  of  the 
county,  &c*,  and  he  is  herebjr  required,  upon  application  made  to  P^oe  todtUvtr 
him,  to  cause  a  copy  or  copies  of  any  conviction  or  convictions  *  ^^^W  theraoT 
filed  by  him  under  this  act,  to  be  delivered  to  such  person  or  ^P^7">»tof 
persons,  upon  payment  of  ls»  for  every  auch  copv« 

^13.  The  pecuniary  penalties  and  forfeitures  hereby  incurred  lUooveryand 
and  made  payable  upon  anv  conviction,  shall  be  forthwith  paid  by  distribution  of 
the  person  convicted,  as  rollows;  one  moiety  of  the  forfeiture  to  P<°*l<iea* 
the  informer,  and  the  other  moiety  to  the  poor  of  the  parish  or 
place  where  the  offence  shall  be  committed ;  and  in  case  such 
person  shall  refuse  or  neglect  to  pav  the  same,  or  to  give  suffi- 
cient security  to  the  satisfaction  of  such  justice  or  justices  to 
prosecute  any  appeal  against  such  conviction,  such  justice  or  jus- 
tices shall  by  warrant  under  his  or  their  hand  and  seal,  or  hands 
and  seals,  cause  the  same  to  be  levied  by  distress  and  sale  of  the 
offender's  goods  and  chattels,  together  with  all  costs  and  charges 
attending  such  distress  and  sale,  returning  the  overplus  (if  any) 
to  the  owner ;  and  which  said  warrant  of  distress  the  said  justice 
or  justices  shall  cause  to  be  made  out  in  the  manner  and  form 
following ;  (that  is  to  say,) 


To  the  Constable,  Headborough,  or  Tithingman  of 


ttfJiEREAS  A.B.  of"  in  the  county  of'  is  Warruit. 

this  day  convicted  before  me  [or,  us]  one  [or,  more]  of  his 
mqfestys  justices  of  the  peace  [as  tlie  case  may  be]yor  the  county 
of  -  [or,  Jbr  the  '  ■     -     ■  ■  ridine  of  the  county  of  York, 

or,  Jor  the  town^   liberty^  or  district  of as  the   case 

may  be]    ufon  the  oath  qf       '  or,  '  '  ■  a  credible 

witness  or  witnesses  [or,  by  confession  qf  the  party,  as  the  case  may 
be]  Jbr  that  the  said  A.  B.  hath  [here  set  forth  the  offence]  con- 
trary to  the  statute  in  that  case  made  and  provided^  by  reason 
whereof  the  said  A.  B«  hathjbrfeited  the  sum  qf  ■  to  be 

distributed  as  herein  is  mentioned^  which  he  hath  refused  to  pay : 
These  are  therefore  in  his  majesty  s  name  to  command  you  to  levy 
the  said  sum  qf  — ^— >-—  by  distress  qf  the  goods  ana  ehattels  qf 
him  the  said  A*  B. ;  and  if  within  the  space  qf  days  next 

qfier  such  distress  byyouta&eny  the  saia  sum,  together  with  reason' 
able  charges  qf  taking  the  same,  shall  not  be  paid,  then  that  you  do 
seil  the  said  goods  and  chattels  so  by  you  distrained,  and  out  qf  the 
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Sv- 


57  G.3.  c.  46.    money  arising  by  such  salcy  that  you  do  fay  one  half  of  the  said 

sum  of'  to  '  of toho  informed  me  [or, 

us,  as  the  case  sliall  be]  of  the  said  offence,  and  the  other  halfnf 
the  said  sum  of  — — ^  to  the  overseer  of  the  poor  of  thevarisk 
[^township  or  place']  where  the  offence  toas  committedy  to  he  em* 
ployed  for  the  hen^t  of  such  poor^  returning  the  overplus  {if  any) 
upon  demand  to  the  said  A.  B.,  the  treasonable  charges  of  taking, 
keeping,  and  selling  the  said  distress  being Jirst  deducted;  and  if 
sufficient  distress  cannot  be  found  of  the  goods  and  chattels  of  ike 

said  A.  B,  whereon  to  levy  the  said  sum  of « that  then  yw 

certify  the  same  to  me  [or,  us,  as  the  case  shall  be]  together  wih 
this  warrant.  Given  under  my  hand  and  seal  [or,  our  hands 
and  seals']  the  ^— —  day  of  — — —  in  the  year  of  onr 
Lord  ■ 


For  dcuining 
oflTcnden  tili  ns 
turn  of  wamnt. 


Conmnilal  of 
dcfiwUcrB. 


Competency  of 
wituoses. 
FhKeedings  not 
to  be  removed 
by  certiorari* 

Limitation  of 
actions. 

Not  to  extend  to 
copp«r  monies 
of  the  realm. 


§  14.  It  shall  be  lawful  for  such  justice  to  order  such  offender  to 
be  detained  in  safe  custody  until  return  may  conveniently  be 
made  to  such  warrant  of  distress,  unless  the  party  bo  convicted 
shall  give  sufficient  security  for  his  appearance  before  the  said 
justice,  on  such  day  as  shall  be  appointed  for  the  return  of  the 
said  warrant  of  distress  (such  day  not  exceeding  five  days  froin 
the  taking  of  such  security),  which  security  the  said  justice  is 
empowered  to  take,  by  way  of  recognisance  or  otherwise. 

^  15.  If  upon  such  return  no  sufficient  distress  can  be  had, 
the  said  justice  shall  commit  such  offender  to  the  common  gaol 
or  house  of  correction  of  the  county,  &c*  where  the  offence  shall 
be  committed,  for  one  calendar  month,  unless  the  penalty  sliall 
be  sooner  pud,  or  unless  such  offender  shall  give  notice  to  the 
informer  that  he  intends  to  appeal  to  the*  next  general  ouarter 
sessions  of  the  peace  to  be  holden  for  the  county,  Arc  and  shall 
enter  into  recognisance  before  some  justice,  with  two  sufficient 
sureties,  conditioned  to  try  such  appeiu,  and  to  abide  the  order 
of  and  pay  such  costs  as  shall  be  awarded  at  such  Quarter  ses- 
sions; which  notice  of  appeal,  being  not  less  than  eight  days  before 
such  quaiter  sessions,  such  person  so  aggrieved  is  empowered  to 
give ;  and  the  said  justices  at  such  sessions,  upon  due  proof  d 
such  notice  being  given,  and  of  the  entering  into  such  recog- 
nisance, shall  hear  and  finally  determine  the  causes  and  matters 
of  such  appeal  in  a  summary  way,  and  award  such  costs  to  the 
parties  appealing  or  appealed  against,  as  they  the  said  justices 
shall  think  proper ;  and  the  determination  of  such  quarter  sessions 
shall  be  final. 

§16.  Parishioners  may  be  witnesses,  and  no  conviction  of  any 
offender  against  this  act  shall  be  quashed  for  want  of  form,  or  be 
removed  by  writ  of  certiorari,  &c. 

$17.  All  actions  shall  be  commenced  within  three  caleadar 
months  after  the  fact  was  committed.  The  defendant  may  pl^ 
the  general  issue,  and  if  judgment  be  given  against  the  plaintiff, 
the  defendant  shall  recover  treble  costs. 

§  18.  Provided  that  nothing  in  this  act  contained  Adl  extend  or 
be  construed  to  extend  to  any  copper  monies  of  the  realm  oo^ 
current,  or  to  be  current  by  virtue  of  any  proclamation  that  shall 
haVe  been  or  may  he  issued  by  his  majesty. 
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A.    Inlbnnation  against  a  Person  for  Coining. 

County  of  ^  JVIE  infifrmatum  of  A.  I.  of  in  the  said 

Stafford,     >        county   o/*  Stafford,  labourer^   taken  upon  oath 

to  wit.    J  be/ore  me  J.  P.  esquire^  one  of  his  majeetr/s  justices  of 
the  peace  Jbr  the  county  aforesaid^  the  ■■  day  of 

one  thousand  ^hi  hundred  and  twenty* 

This  informant^  on  his  oathj  de^oseth  and  saith^  that  on  the 

day  of  last  pnstj  m  the  dtoMing-house  of  B.  C. 

situate  at  «  in  the  county  aforesaid^  A.  O.  of  the  parish 

^  ■  qfbresaidy  sihersmithy  had  in   his  possession  divers 

moulds  and  tools  made  use  of  in   the  dipping  and  coining  of 
numey^  and  that  he  this  informant  sato  the  said  A.  O.  coin  several 
siher  shiUingSt  and  silver  sixpences,  in  imitation  of  the  hnoful 
coin  of  this  realm  ;  andfarther,  thai  he  saxv  the  said  A.  O.  offer 

^  shillings  thereof  in  payment  to  D.  E.  of  in  the 

said  county  of  ■  at aforesaid^  xnho  refused  the 

same,  as  justly Jearing  that  they  were  counterfeited* 

A.  L 
Sworn  the  day  and  year  aforesaid, 

before  me, 

J.P. 

B.    Warrant  on  the  above  Information. 

County  of  1 
Stafford,   >  To  the  constable  of  — ^  in  the  said  county  of  Stafford, 
to  wiu     J 

J^fHEREAS  A.  I.  of  in  the  county  aforesaid,  ■  hath 

this  day  made  oath  before  me  J.  P.,  esquire,  one  of -his  ma" 

J^^'s  justices  of  the  peace  Jbr  the  county  aforesaid,  that  on  the 

■  day  of last,  A.  O.  of  the  parish  of  q/bre» 

said, aid  coin  several  pieces  of  money,  to  tvtt, silver 

shillings  and  silver  sixpences,  at  the  awelling-house  ofB,  C.  situate 
in  —  aforesaid,  in  imitation  of  the  lato/Ul  coin  of  this  realmy 
and  contrary  to  the  laws  thereof  these  are  therefore,  in  his  ma- 
jestifs  name,  to  require  and  authorise  you  to  apprehend  the  said 
A.  O.  and  to  bring  himjbrthwith  before  me,  or  some  other  of  his 
majesty^ s  justices  of  the  peace  for  the  said  county,  to  be  examined 
in  the  premises,  and  to  be  dealt  with  according  to  law.  Given 
under  my  hand  and  seal,  this  '  day  of'  one  thousand 

eight  hundred  and  twenty, 

J.  P.  (L.S.) 

C.    Commitment  for  uttering  counterfeit  Coin. 

f  J.  P.  Esq.  one  of  the  justices  of  our  lord  the  king. 
County  of  |      assigned  to  keep  the  peace  within  the  said  county- 
Stafford,   i.      To  the  constable  of  ■  in  the  said  county, 
to  wit.      I      and  to  the  keeper  of  the  common  gaol  at  Stafford, 
\     in  the  said  county. 

^TVESE  are  to  command  you  the  said  constable  in  his  said  majesty's 

name,  forthwith  to  convey  and  deliter  into  the  custody  of  the 

said  keeper  of  the  said  common  gaol  thfi  bodu  qf  A.  O.  charged' 

this  day  upon  the  oath  of  A.  I.  before  me  tne  said  justice,  with 
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having  on  the 


day  of' 


instant^  at 


in  the 


said  countyy  unlaxvfully  and  deceitfully  uttered  and  paid  to  him  the 
said  A.  I.  one  piece  ^ false  money ^  made  and  connterfeited  to  the 
likeness  and  similitude  of  the  lawful  and  current  coin  of  this  realm^ 
called  a  halfcrowny  the  said  A.  O.  then  and  there  xoell  knowing 
the  said  piece  of  money  to  have  been  false  and  counterfeit*  And 
you  the  said  keeper  are  hereby  required  to  receive  the  said  A.  O. 
into  your  custoay  in  the  said  common  gaol,  and  him  there  safely 
keep^  until  he  shall  be  from  thence  discharged  by  due  course  of 
law.  Hereof  fail  you  not.  Given  under  my  hand  and  seal  ine 
^oy  of ,  in  the  year  of  our  Lord  one  thousand 


eight  hundred  and  twenty. 


J.  P.  (L.  Sw) 


V.'ithotit  war- 
rant. 


Commitment 
when. 


Commitment* 

A  NCIENTLY  there  were  more  felons  committed  to  gaol  with- 
out mittimus  in  writing,  than  were  with  it :  such  were  all  the 
commitments  by  constables^  watchmen,  and  private  persons  ar- 
resting for  felony,  and  bringing  to  the  common  gaol,  long  before 
there  were  any  justices  of  the  peace ;  and  yet  mittimuses  are  not 
of  so  ancient  date  even  as  they.    1  Hale,  610. 

But  now,  since  the  habeas  corpus  act,  a  commitment  in  writing 
seems  more  necessary  than  it  was  in  former  times ;  otherwise  the 
prisoner  may  be  admitted  to  bail  upon  that  act,  whatsoever  his 
offence  may  have  been. 

When  a  statute  appoints  imprisonment,  but  limits  no  time,  it  is. 
to  be  understood  that  he  shall  be  imprisoned  presently.  Dalt,. 
c.  170- 

Concerning  which  I  will  set  forth, 

$     I.  Who  may  be  committed. 

11.  To  what  Place. 

[5H.4.  c.  10 — 6G.  c.19.  $2 15  G.  2.  c.24.— 

24  G.  2.  c.  55.  J  1.  —  24  G.  S.  c.  SB.  §  12.] 

III.  The  Form  of  the  Commitment. 

IV.  Charges  of  the  Commitment. 

[3J.  c.  10.  §  1.— 27G.2.  C.3.  J1.4.] 

V.  That  the  Gaoler  shall  receive  iJie  Prisoner. 

[4  Ed.  3.  c.  lOj 

VI.  Shall  certify  the  Commitment. 

[3  H.  7.  c.  3.3 

VII.  Commitment  Discharged. 

t.  Who  may  be  committed. 

Persons  not  There  18  no  doubt  but  that  persons  apprehended  for  offences 

buiable,  or  not  which  are  not  bailable,  and  also  all  persons  who  neglect  to  offer 

finding  bail. 
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bail  for  oiFences  which  are  bailable^  myst  be  committed*    S  Haw. 
C.16.  #1. 

And  it  is  said  that  wheresoever  a  justice  is  empowered  by  any  Pcfsoni  guilty 
statute  to  bind  a  person  over,  or  to  cause  him  to  do  a  certain  of  contempt, 
thing,  and  such  person  being  in  his  presence  shall  refuse  to  be 
bound,  or  to  do  such  thing,  the  justice  may  commit  him  to  the 
gaol,  to  remain  there  till  he  shall  comply.    2  Haxo.  c.  16.  §  2. 

If  a  prisoner  be  brought  before  a  justice,  expressly  charged  Pcnonschargvd 
with  felony  upon  oath,  the  justice  cannot  discharge  him,  but  must  ^^^  felony, 
bail  or  commit  him.    2  Haiey  121. 

But  if  he  be  charged  with  suspicion  only  of  felony,  yet  if  PenontdMrged 
there  be  no  felony  at  all  proved  to  be  committed,  or  if  the  fact  on  nupioon. 
charged  as  a  felony  be  in  truth  no  felony  in  point  of  law,  the 
justice  may  discharge  him ;  as  if  a  man  be  cluu*ged  with  felony 
for  stealing  a  parcel  of  the  freehold,  or  for  carrying  away  what 
was  delivered  to  him,  and  such  like,  for  which,  though  there  may 
be  cause  to  bind  him  over  as  for  a  trespass,  the  justice  may  dis- 
charge him  as  to  felony,  because  it  is  not  felony.  But  if  a  man  be 
killed  hy  another,  though  it  be  by  misadventure,  or  self-defence, 
(which  IS  not  properly  felony,)  or  in  making  an  assault  upon  a 
minister  of  justice  in  execution  of  his  office  (which  is  not  at  all 
felony,)  yet  the  justice  ought  not  to  discharge  him,  for  he  must 
undergo  his  trial  for  it ;  and,  therefore,  he  must  be  committed, 
or  at  least  bailed.    2  Hale,  121. 

But  commitment  by  the  justices  of  the  peace  almost  in  all  Penonsnotpay. 
cases  (except  for  the  peace,  good  behaviour,  felony,  or  higher  ing  tiieir  fine, 
offences,)  is  out  to  retain  the  party  till  he  hath  made  fine  to  the 
king ;  and,  therefore,  if  he  ofer  to  pay  it,  or  find  sureties  by  re- 
cognisance to  pay  it,  he  ought  not  to  be  committed,  but  to  be 
delivered  presently.    DuU.  c.  170.  p.  410. 

II.  To  XDiat  Piace. 

By  the  5  H.  4f.  c.  10.  All  felons  shall  be  committed  to  the  com-  s  H.  4.  c.  lo. 
mon  gaol,  and  not  elsewhere.  To  the  gaoL 

And  by  stat.  23^^.8.  c.  2.  Felons  shall  be  imprisoned  in  the  23  H.  s.  c.  3. 
common  gaol,  which  shall  be  kept  by  the  sheriff.  is  Howeirg  St. 

But  by  the  6  Geo.  1.  c.  19.     Vagrants  and  other  criminals,  of-  ^^  '^^^ 
fenders,  and  persons  charged  with  small  offences,  may  for  such  6  G.  i.  c.  19. 
offences,  or  fi[>r  want  of  sureties,  be  committed  either  to  the  com-  t^ 
mon  gaol,  or  house  of  correction,  as  the  justices  in  their  judgment  n^^.°  ^^' 
shall  think  proper. 

[See  also  15  Geo.  2.  c.  24.  and  24  Geo.  S.  e.  55.  §  12.  tit.  ^aol, 
i  XIII.  Vol.  ii.] 

And  they  ma^  commit  other  offenders  to  the  stocks,  or  other  Stocks. 
custody,  bv  particular  statutes. 

Generally,  if  a  man  commit  felony  in  one  county,  and  be  ar-  Different 
rested  for  the  same  in  another  county,  he  shall  be  committed  c^'^n^y* 
to  gaol  in  that  county  where  he  is  taken.    Dali.  c.  170.  p.  409. 

Yet  if  he  escape,  and  be  taken  on  fresh  suit  in  another  county, 
he  may  be  earned  back  to  the  county  where  he  was  first  taken. 
Dali.  c.  no.  p.  409- 

Also  by  the  24  G«o.  2.  c.55.§l.  If  41  person  is  apprehended  24  G. 9.  c.  55. 
upon  a  warrant  indorsed  in  another  county,  for  an  offence  not  §  !• 
bailable,  or  if  he  shall  not  there  find  bail,  he  shall  be  carried 
back  into  the  first  county,  and  there  be  dealt  with  according  to 
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law:    See  this  act  at  length,  pott.Voh  V.  title  SBanam*    See 
15  Geo.  2.  C.24. 

III.   The  Farm  of  the  Commitment. 

2  Haw.  c.  16.  ^^  must  be  ia  writing,  either  in  the  name  of  the  king,  and  only 

^15.  tested  by  the  person  who  makes  it,  or  it  may  be  made  by  such  per- 

In  whose  name,   gon  in  bis  own  name,  expressing  his  office,  or  authority,  and  must 

be  directed  to  the  gaoler,  or  keeper  of  the  prison. 

The  commitments  mentioned  in  2  Ha\jo.  c.  16.  §\3.  mean  com- 
mitments to  the  custody  of  sherifis,  gaolers,  &c. ;  but  a  mi^tstnte 
may  by  parol  order  an  oiFender  to  be  detained  In  custoi!^  until 
he  can  make  out  his  warrant  of  commitment.  ^iU  v.  WaUt^ 
7  East.  537. 
Per  Cur.  S.C.        So  a  magistrate,  in  the  case  of  a  breach  of  the  peace  within 

his  view,  may  instantly  order  the  offender  to  be  taken  into  cos- 
tody. 

It  is  fit  to  mention  the  name  of  the  jusdce,  and  his  authority,  in 
ihe  beginning  of  the  mittimus,  though  not  always  necessary,  for 
the  se^  and  subscription  of  the  Justice  to  the  mittimus,  is  suffi- 
cient warrant  to  the  gaoler ;  for  it  may  be  supplied  by  arennent, 
that  it  was  done  by  the  justice.  2/7d^,  123. 
The  party's  It  should  contain  the  name  and  surname  of  the  party  com- 

uune,  if  known,  mitted,  if  known ;   if  not  known,  then  it  miiy  be  sufficient  to  de- 
scribe the  person  by  his  age,  stature,  complexion,  colour  of  his 
hair,  and  the  like,  and  to  add  that  he  refuseth  to  tell  his  nsme. 
1  Hale,  577. 
Oath.  It  is  safe,  but  not  absolutely  necessary,  to  set  forth  that  the 

party  is  charged  upon  oath.    2  Havi.  c.  17.  $  17* 
Cause.  It  ought  to  Contain  the  cause,  as  for  treason,  or  felony,  or 

suspicion  thereof;  otherwise  if  it  contain  no  cause  at  all,  if  the 
prisoner  escape  it  is  no  offence  at  all ;  whereas  if  the  mittimuf 
contained  the  cause,  the  escape  were  treason  or  felony,  though 
he  were  not  euilty  of  the  ofience ;  and  therefore  for  the  king's 
benefit,  and  that  the  prisoner  may  be  the  more  safely  kept,  m 
mittimus  ought  to  contain  the  cause.    2  Inst.  52. 

And  hereupon  it  appeareth  that  a  warrant  or  mittimus  '*<o 
ansvoer  to  such  things  as  shall  be  objected  against  him**  is  utterly 
against  law.    2  Inst.  591.    . 

Also  it  ought  to  contain  the  certainty  of  the  cause ;  and  there- 
fore if  it  be  for  felony,  it  ought  not  to  be  generally  for  felooyi 
but  it  must  contain  the  special  nature  of  the  felony,  briefly,  v 
for  felony,ybr  the  death  of  J.  S.  or  for  bui^ary  in  breaking  Ae 
house  of  J,  S.;  and  the  reason  is,  because  it  may  appear  to  the 
judges  of  the  king's  bench,  upon  an  habeas  corpuSf  whether  it  be 
felony  or  not.    2  Hale,  122. 

In  Dr.  Groenvdfs  case,  it  was  resolved,  "  that  the  cause  of 
commitment  ought  to  be  certain,  to  the  end  that  the  party  ow|[ 
know  for  what  he  suffers,  and  how  he  may  regain  his  liberty* 
1  Ld.  Raym.  213. 

But  a  commitment  for  treasonable  practices  is  legal.  Rex^* 
Despard,  7  T.  R.  786. 

And  commitments  for  hi^  treason  in  general  are  good.  Sib** 
e.  16.  §  16. 

Even  in  cases  of  felony  the  want  of  the  certainty  of  the  caiis^ 
seems  not  to  make  the  commitment  absolutely  void,  so  as  to  sub- 
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ject  the  gaoler  to  a  false  iraprisonment ;  but  it  lies  in  averment  to 
excuse  the  gaoler  or  officer,  that  the  matter  was  for  felony. 
1  Hak,  584. 

And  although  it  is  not  necessary  to  state  in  a  warrant  of  com- 
mitment on  a  cliarge  of  felony,  that  the  act  was  done  '*  feloni- 
ously," yet  unless  it  sufficiently  appears  on  the  facts  stated  in  the 
commitment  to  be  in  law  a  felony*  the  judges  of  the  court  of 
king's  bendi  are  bound  to  bail  die  defendant.  Rex  v.  Judd^ 
2T.R.255.  ^ 

Also  a  warrant  of  commitment  in  execution  after  a  conviction 
must  shew  before  whom  the  conviction  was,  as  likewise  the  autho* 
rity  of  the  person  committiffg.    Rex  v.  York,  S  Burr,  2684. 

Rex  V.  Everedj  Cald.  26.  AtUet  p.  100.  Two  justices  committed  jf^  ^^  ^  j„  ^^ 
Robert  CoUehoky  an  apprentice,  for  running  away  from  his  master.  disjuncdTe. 
An  objection  was  taken  to  the  form  of- the  commitment,  for  the 
uncertainty  thereof,  which  ran  thus :  '^  As  an  apprentice  or  servant, 
for  disobeying  his  indentures  or  articles  ;* '  Ld.  Man^eU  said, 
that  the  objection  to  the  warrant  of  commitment  as  running  in  the 
disjunctive  must  undoubtedly  prevail.  The  counsel  for  the  pro* 
secution  consented  to  the  prisoner's  discharge. 

It  must  have  an  apt  conclusion ;  as,  if  it  be  for  felony^  to  detain  Condustoii. 
him  till  he  be  thence  delivered  by  law,  or  by  order  of  law,  or  by 
due  course  of  law.    2  Haky  123.    2  Hato.  c.  16.  $  18. 

But  when  a  man  is  committed  for  contumacy  in  refusing  to  do  where  m  a 
something  which  he  ought  to  do,  the  conclusion  ought  to  be  crimina],  or  for 
**  until  he  comply,  and  perform  the  thing  required,"  for  he  is  en-  coottiiiuM7. 
titled  to  be  discharged  immediately  upon  the  performance  of  his 
duty.    If,  therefore,  an  overseer  of  the  poor  be  committed  for  re- 
fusing to  account,  the  warrant  of  commitment  must  conclude, 
**  there  to  remain  until  he  shall  account."     Carth.  152. 

But  in  a  very  recent  case,  where  a  parish  collector  of  the  rates  GoflTscme. 
was  committed  to  the  county  gaol  by  warrant  of  two  justices,  upon  3  M.  &  S.  207. 
complaint "  for  that  he  having  been  duly  appointed  collector  of  the 
rates  for  the  parish  of  Riehmondy  pursuant  to  stat.  25  Geo.  3.  c.  41.» 
refused  to  accou&t,  and  pay  over  the  monies  collected  by  him  by 
virtue  of  the  act  to  W.  S*  the  person  duly  authorised  to  receive 
them ;  and  tlie  justices  adjudged  that  he  should  be  committed  to 
the  gaol,  there  to  remain  without  bail  or  mainprise  until  he  should 
have  made  a  true  and  fiiir  account*  and  until  such  money,  as  upon 
the  said  aceouat  should  appear  to  be  remaining  in  his  hands,  should 
be  paid  by  him  or  his  sureties  to  W.  &,  and  they  required  the 
keeper  of  the  gaol  to  receive  and  safely  keep  him  **  until  he  should 
be  oischarged  by  due  course  of  law, '  it  was  contended  that  the 
warrant  was  void ;  a  habeas  corpus  having  been  obtained  and  the 
prisoner  broi^ht  up  under  it,  (after  argument)  lA.  Ettef^orough 
C.  J.  said,  <Mf  there  was  any  uncertainty  on  the  face  of  the  com- 
mitment, I  should  have  agreed  with  the  argument.  But  coupling 
the  premises  with  the  conclusion,  is  it  not  in  effect  the  same  as  if 
the  warrant  had  directed  the  gaoler  to  detain  the  party  until  he 
had  accounted  ?  We  must  read  the  warrant  as  if  the  magistrate^ 
had  in  the  conclusion  recited  over  again  the  adjudication/'  Le 
Blanc  J.  said,  '*  Some  precise  authority  ought  to  be  shewn  to  justify 
the  court  in  adopting  the  objection  made  to  this  warrant.  When  the 
party  has  accounted  and  paid  over  the  money,  he  will  be  entitled 
te  be  discharged  by  due  course  of  law."     The  prisoner  remanded. 

1 


R.  T.  Marks 
and  others, 
3  East  l->7. 


Wher«  no  time 
is  limited. 


SeaL 


Tim«  and  place. 
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If  the  conclusion  be  irregular,  it  doth  not  seem  to  make  the 
warrant  void,  but  the  law  will  reject  that  which  is  surplusage,  and 
the  rest  shall  stand  ;  so  that  if  the  matter  appear  to  be  such,  for 
which  he  is  to  remain  in  custody,  or  be  bailed,  he  shall  be  bailed 
or  committed  as  the  case  requires,  and  not  discharged,  but  the 
wrong  conclusion  shall  be  rejected.     1  Hale,  584. 

But  though  a  warrant  of  commitment  for  felony  be  informal,  yet 
if  the  corpus  delicti  appear  in  the  depositions  returned  to  the  coun, 
they  will  not  bail,  but  will  remand  the  prisoner.  The  practice 
in  cases  of  defective  commitments  was  in  this  case  altered,  to 
prevent  in  future  prisoners  thus  remanded  from  renewing  the 
same  application  to  another  court  or  judge. 

Where  a  statute  appoints  imprisonment,  but  limits  no  time  how 
long,  in  such  case  the  prisoner  must  remain  at  the  discretion  of  the 
court.    Dolt,  c.  170.  p.  410. 

It  must  be  under  seal ;  without  this,  the  commitment  is  unlawful, 

the  gaoler  is  liable  to  false  imprisonment,  and  the  wilful  escape  bj 

the  gaoler,  or  breach  of  prison  by  the  felon,  makes  no  felooT. 

1  Haley  583. 

Bj  the  sesstons.      But  this  must  not  be  intended  of  a  commitment  by  the  seanoitf, 

or  other  court  of  record ;  for  there  the  record  itself  or  the  memo- 
rial thereof,  which  may  at  any  time  be  entered  of  record,  area 
sufficient  warrant,  without  any  warrant  under  seal.     1  Halsy  584. 

It  should  also  set  forth  the  time  and  place  at  which  it  is  made. 
2Hatv.cA6.  ( IS. 

[For  the  commitment  of  a  rogue  and  vagabond,  see  title 
Qaetant*] 

IV.  Charges  of  the  Commitment. 

By  the  3  «7.  c.  10.  Every  person  who  shall  be  committed  to  the 
common  or  usual  gaol,  wiUim  any  county  or  liberty,  by  any  justice 
of  the  peace,  for  any  offence  or  misdemeanor,  the  said  person  so 
to  be  committed,  having  means  or  ability  thereunto,  shall  bear  bis 
own  reasonable  charges  for  so  conveying  or  sending  him  to  the 
said  gaol,  and  the  charges  also  of  such  as  shall  be  appointed  to 
guard  him  to  such  gaol,  and  shall  so  guard  him  thither :  and  if  anj 
such  person  so  to  be  committed  shall  refuse  at  the  time  of  bis 
commitment  and  sending  to  the  said  gaol  to  defray  the  said  charges, 
or  shall  not  then  pay  or  bear  the  same,  then  such  justice  shall  and 
in&y>  l>y  writing  under  his  hand  and  seal,  give  warrant  to  the 
constable  of  the  hundred,  or  constable  of  the  township  where  such 
person  shall  be  dwelling  and  inhabit,  or  from  whence  he  shall  be 
committed,  or  where  he  shall  have  any  goods  within  the  county 
or  liberty  to  sell  such  and  so  much  of  the  goods  and  chattels  of  the 
said  person  so  to  be  committed,  as  by  the  discretion  of  the  said 
justice  shall  satisfy  and  pay  the  charges  of  such  his  conveying  and* 
sending  to  the  said  gaol,  the  appraisement  to  be  made  by  four  of 
the  honest  inhabitants  of  the  parish  where  such  goods  shall  be;  the 
overplus  to  be  delivered  to  the  party  to  whom  the  said  goods 
shall  belong. 

And  by  stat.  27  Geo,  2.  c.  3*  nfter  reciting  the  said  stat  of 
It/.  I.e.  10.  and  that  whereas  *'the  taxing  the  parish  where  such 
offender  was  taken  to  pay  such  charges,  is  a  great  discouragement 
to  parishes  to  take  offenders ;  and  it  is  also  found  by  expoience 


3J.].  c.  10.$]. 
Chargeg  to  be 
paid  by  the  of- 
fender if  able. 


27  G.  2.  C.3. 
If  not  able,  to 
be  paid  out  of 
die  county  rate. 
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to  be  very  difficult  to  make  a  rate  on  the  inhabitantg  to  raiie  such 
tax,  whereby  constables  and  others  are  often  kept  out  of  their 
money  by  them  advanced  for  the  service  of  the  public,  and  some- 
times lose  the  same,  to  their  very  great  injury  and  vexation ;  for 
remedy  whereof,  it  is  enacted,  '^  that  from  and  after  the  24th  day  of 
JunCf  1754,  when  any  person  not  having  goods  or  money  within 
the  county  where  he  is  taken,  sufficient  to  bear  the  charges  of 
himself,  and  of  those  who  convey  him,  is  conunitted  to  gaol  or  the 
house  of  correction  by  warrant  from  any  justice  or  justices  of  the 
peace,  tlien,  on  application  by  any  constidl>le  or  other  officer  who 
conveyed  him  to  any  justice  of  the  peace,  for  the  same  county  or 
place, '  [such  justice]  "  shall  upon  oath  examine  into  and  ascer- 
tain the  reasonable  expenses  to  be  allowed  such  constable  or  other 
officer,  and  shall  forthwith,  without  fee  or  reward,  by  warrant 
under  his  hand  and  seal,  order  the  treasurer  of  the  county  or  place 
to  pay  the  same,  which  the  said  treasurer  is  hereby  required  to 
do,  as  soon  as  he  receives  such  warrant ;  and  any  sum  so  paid  shall 
be  allowed  in  his  accounts." 

§  4.  But  in  Middlesex  the  same  shall  be  paid  by  the  overseers  of  £ns«pt  in  Mid- 
the  poor  of  the  parish  where  the  person  was  apprehended*  dteie*. 

Noie. — By  the  habeas  corpus  act,  the  charge  of  conveying  an 
offender  is  limited  not  to  exceed  12i/.  a  mile ;  which  may  be  an 
argument  for  allowing  as  much  in  this  case,  especially  as  security 
is  to  be  given  before  a  man  is  removed  on  that  act  by  nabeas  corpus 
that  he  shall  not  escape  by  the  way,  which  renders  guards  in  tliat 
case  not  so  necessary* 

A  justice  before  whom  a  deserter  is  brousht  and  committed  to  DeMitwr. 
the  county  gaol,  may,  under  the  authority  of  these  statutes,  if  the 
deserter  be  unable  to  bear  the  charges  himself,  direct  the  expenses 
of  conveying  him  thither,  to  be  paid  by  the  treasurer  of  the  county^ 
to  the  constable  of  the  parish  who  found  and  apprehended  him  m 
the  parish,  and  conveyed  him  to  the  gaol.    Rex  v.  Pierce^  S  M* 

V*  Gaoler  shall  receive  the  Prisoner. 

If  the  gaoler  shall  refuse  to  receive  a  felon,  or  shall  take  any 
thing  for  receiving  him,  he  shall  be  punished  for  the  same  by  the 
justices  of  gaol  delivery.  4£i. S.  c.lO.  iDaU.  c.  170. p* 410. 
See  55  G.  3.  c.  50. 

But  if  a  man  be  committed  for  felony,  and  the  saoler  will  not 
receive  him,  the  constable  must  bring  him  back  to  the  town  where 
he  was  taken ;  and  that  town  shall  be  charged  with  the  keeping  of 
him  until  the  next  gaol  delivery ;  or  the  person  that  arrested  him 
may  in  such  case  keep  the  prisoner  in  his  own  house,  as  it  seemeth. 
DaH.c.no.pAlO. 

But  in  other  cases  it  seems  that  reeolarly  no.  one  can  justify 
detaining  a  prisoner  in  custody  out  of  the  common  gaol,  unless 
there  be  some  particular  reason  for  so  doing ;  as  if  the  party  be  so 
dangerously  sick  that  it  would  apparently  hazard  his  life  to  send 
him  to  the  gaol,  or  there  be  evident  danger  of  a  rescous  from  rebels^ 
or  the  like.    2  Haw.  c.  16.  §  9. 

VI*  The  Gaoler  shall  certify  the  Commitment. 

By  the  3  JFf.7.  c.  3.  The  sheriff  or  gaoler  shall  certify  the  com-  s  h.  7.  e.  9, 
mitment  to  the  next  gaol  delivery. 
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VII.  Commitmeni  discharged. 

2  Haw.  c.  16.  It  seems  that  a  person  legally  committed  for  a  crime  certainly 

§  22.  23.  appearing  to  have  been  done  by  some  one  or  other  cannot  be 

lawfully  discharged  by  any  one  but  the  king  till  he  be  acquitted 
on  his  trJal»  or  naye  an  ignoramus  found  by  the  grand  jury,  or 
none  to  prosecute  him  on  a  proclamation  for  that  purpose  by  the 
justices  of  gaol  deliyery.  But  if  a  person  be  committed  on  a  bare 
suspicion,  without  an  indictment,  for  a  supposed  crime,  where 
afterwards  it  appears  that  there  was  none,  as  for  the  murder  of  a 
person  thought  to  be  dead,  who  afterwards  is  found  to  be  alive, 
It  hath  been  holden,  that  he  may  be  safely  dismissed  without  any 
further  proceeding,  so  that  he  who  suffers  him  to  escape  is  pro- 
perly punishable  only  as  an  accessary  to  his  supposed  offence ;  and 
it  is  impossible  that  there  should  be  an  accessary,  where  there  can 
be  no  principal,  and  it  would  be  hard  to -punish  one  for  a  contempt 
in  disregarding  a  conlmitment  founded  on  a  suspicion,  appear- 
ing in  so  uncontested  a  manner  to  be  groundless. 

Mittimus  for  Felony. 

Westmorland.  T    P.  esquire,  &c.  one  of  the  ju$tice$  of  our  lord  the 

kingf  assigned  to  keep  the  peace  in  ike  said  couni^i 
and  also  to  hear  and  determine  divers  JelonieSf  trespasses,  and  other 
misdemeanors  in  the  said  county  committed ;  To  the  keeper  of  the 

gaol  of  our  said  lord  the  king  at in  the  said  county,  or  to  kit 

deputy  there,  and  to  each  of  them,  greeting:  Whereas  A.  O.  late  of 
-»——  in  the  said  county,  labourer,  hath  been  arrested  by  tM 
constable  of  in  the  said  county,  for  suspicion  qfaJHonylnf 

him,  as  it  is  said,  committed,  in  stealing  a  black  mare,  of  the  value  if 
408.  the  property  of  A.  P.  of    *  in  the  said  county,  yeoman; 

Therefore  on  the  behalf  of  our  said  lord  the  king,  I  command^ 
and  each  of  you,  that  you  or  one  of  you  receive  the  said  A.O.  tnto 
your  custody  in  the  said  gaol,  there  to  remain  till  he  be  delivered 
jrom  your  custody  by  the  Tavo  and  custom  o^  England.     Given  under 

my  hand  and  seal  at    ■  in  the  said  county,  the day  of 

■'  ■    ■  ■  in  the  ■    *  ■  ■-  year  of  the  reign  of  our  said  lord -• 

Another. 

Westmorland.  T   P.  esquire,  &c.  To  the  keeper  of  the  common  gad 

at fit  the  said  county,  or  to  his  dmiy 

there  ;  These  are  in  his  majesty s  name  to  charge  and  command  ym 

that  you  receive  into  your  said  gaol  the  body  ofA.O.  late  of ^ 

in  the  said  county,  yeoman,  taken  by  A.  C.  constMe  of •  w 

the  said  county,  ,and  by  him  brought  before  me  for  sktpieion  of 

Jdony,  that  is  to  say,  for  stealing    ■ And  that  you  safdy 

keep  the  said  A.O.in  your  said  gaol,  until  the  next  genend  gad 
delivery  for  the  said  county  [if  ne  be  not  bailable,  or  ^bailfib)«t 
then  thus,]  until  he  shaU  thence  be  delivered  by  due  course  ofhm* 
And  herein  foU  you  not,  &Ct 
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Another. 


Westmorland 


Westmorland.  J    P.  esquire,  Ac.     To  the  keeper  of 

I  send  on  heretoiihal  the  body  of  A.  O.  late 
of  in  the  said  county,  labourer,  brought  before  me  this 

present  day,  and  charged  upon  the  oath  of  A.  B.  of  in 

the  said  county  'votth  the  felonious  taking  and  carrying 

aimay  forty  sheep,  the  property  of  which  also  he  hath  con* 

fessed  upon  his  examination  before  me  [by  which  he  In  not  bailable  :3 
Therefore  these  are  on  the  behalf  of  our  said  lord  the  king  to  com'- 
mana  you  that  immediately  you  receive  the  said  A.  O.  and  him 
^tifdy  keep  in  your  said  gaol  untU  he  be  thence  delivered  by  the 
due  order  of  laxo.  Hereof  fail  you  not,  as  you  voill  anstoer  for 
your  contempt  at  your  peru»  Given  under  my  hand  and  seal 
at ,  3fC. 

Or  thus,  in  the  King's  Name* 

.  QEORGE  the  Third,  by  the  grace  of  God, 
of  the  United  Kingdom  of  Great  Britain, 
and  Ireland,  king,  defender  of  the  faith ;  To  the  keeper  of  our 
gaol  at  — — ^  in  our  satd  county  of  W.  or  to  his  deputy, 
greeting:    Whereas  A.  O.  late  of  in  our  said  county, 

yeoman,  is  arrested  for  suspicion  qffelony^  by  him,  as  it  is  said, 
committed,  in  fdontoudy  taking  and  carrying  away  ■  of 

the  value  of  ■  the  property  of  ■  We  therefore  com-^ 

ntand  you,  and  each  of  you,  that  you  receive  him  the  said  A.  O. 
into  your  custody  in  our  said  eaol,  or  that  one  of  you  do  receive 
him,  there  to  remain  till  he  be  dSiveredfrom  your  custody,  accord* 
ing  to  the  law  of  our  kingdom  of  England.  Witness  J.  P« 
esquire,  one  of  the  justices  assigned  to  keep  the  peace  in  our  said 
county,  and  also  to  hear  and  determine  divers  felonies,  trespasses, 

and  other  misdemeanors  in  our  said  county  committed,  at 

in  the  said  county,  the  ■■■  day  of*    ■■■      m  the  ■  year 

of  omr  reign, 

Fornv  of  a  Warrant  of  C!ommitment  in  General. 

WestmorJand.     T    P*  esfuirOf  one  of  the  justices  of  our  lord 

*    the  Jdng^  assigned  to  keep  the  peace  within 
the  said  county  ;    To  the  constable  of  in  the  said  county, 

and  to  the  keeper  of  at in  the  said  c^mnty. 

These  are  to  command  you  the  said  constable,  in  his  majesty's 
name  forthwith  to  convey  and  deliver  into  the  custody  of  tne  said 
keeper  of  the  said  ■  the  body  of  A.  O.  chargea  upon  the 

oath  of  h.  P.  of in  the  said  county         ■  ■    ■  before  me 

with  Lhere  specify  the  offence.]  And  you  the  said  keeper  are 
hereby  required  to  receive  the  said  A.  O.  into  your  custody  in  (he 

said and  him  there  sqfdy  to  keep  [here  set  forth  the  time,] 

or  untU  he  shaJH  be  thence  ddivered  by  due  course  of  law.     Herein 
fail  you  not.    Given  under  my  hand  and  seal  tne  ■  day 

of  in  the  >  year  of  the  reign  of  his  said  majesty 

king  George  the  Third. 
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Form  of  Commitment  of  a  Person  for  further 

Examination. 

CouBtv  of   'I    T    P.  esquire f  one  of  the  justices  of  our  lord  the 
Stafiord.    /      *  king^  assigned  to  keep  the  peace  toithin  the  said 

county.     To  the  constable  of in  the  said  county^  and  to  the 

keeper  of  the  common  gaol  at  Stafford  in  the  said  county. 

These  are  to  command  you  the  said  constable ^  in  his  said  majes- 
ty s  namcj  Jbrthtoith  to  convey  and  deliver  into  the  custody  of  the 
said  keeper  of  the  said  common  gaolf  the  body  of  A.O.  charged  this 
day  before  me,  the  said  justice  on  the  oath  of  A.  I.  on  suspicion  of 

having  in  the  night  of  the  ■  day  of instant,  at  the 

parish  of  .  in  the  said  county,  burglariously  broken  and 
entered  the  dwelling'house  of  the  said  A.  I.  [or  as  the  case  may 
be,]  but  inasmuch  as  A.  W.  a  material  and  necessary  witness 
against  the  said  A.  O.Jbr  the  burglary  and  felony  aforestud,  resides 
at  Chester  [or  as  the  case  may  be,]  a  distance  of mUes 

from  the  said  dwellings-house  of  the  said  A*  I.  [or  as  the  case  inaT 
be,]  and  he  the  said  A.  I.  hath  not  been  able  to  procure  the  attend^' 
ance  of  the  said  A.  W.  but  will  use  his  best  enaeax)Our  so  to  do  cm 

the  '  day  of instant. 

You  the  said  keeper  are  hereby  required  to  receive  the  said  A.  O. 
int<f  your  custody  in  the  said  common  gaol  until  —  next  the 

day  of instant,  when  you  are  hereby  required  to 

bring  the  said  A.O,  at in  the  said  county,  before  me  or 

before  such  others  of  his  majesty's  justices  of  the  peace  for  the  said 
county,  as  shall  be  then  ana  there  present,  to  be  re-examined  and 

further  dealt  with  according  to  law.    Hereof  fail  you  noi^     Given 

under  my  hand  and  seal  the day  qf in  the  year 

of  our  Lord  one  thousand  eight  huadred  and .  (a) 

J.  P.  (L.  S.) 

Order  on  Overseers  (if  in  Middlesex,)  or  Treasurer  of  the 
County  J  (if  in  any  other  CountyO  to  reimburse  Expenses 
of  conveying  a  Prisoner  to   Uaol  by  slati  27  Geo.  S.  c.  3. 

To  the  treasurer  of  the  county  of (or  to  the  overseers 

of  the  poor  of  the  parish  or  place  of  ■  ,  in  the  county  of 
Middlesex.) 

County  of  \  INHERE  AS  application  hath  been  this  day  made 
>•  to  me,  one  of  his  majesty  s  justices  of  the  peace, 

to  wit.  )  in  and  for  the  said  county,  by  A.  B.  one  of  the  con- 
stables of  the  parish  of in  the  said  county,  to  alloto  the  rea* 

sonable  expenses  of  his  convei/ing  C.  D.  to  the  common  gaol  at 

'  in  the  county  q/bresaid,  who  was  by  me  commiUeato  the 
said  gaol,  for  [state  the  offence.] 

It  having  been  duly  made  appear  to  me,  the  saidjustice^  thai  ike 
said  C.  D.  hath  not  money  nor  goods  within  the  said  county,  sufi- 


(a)  The  time  of  the  detainer  must  be  reasonable.  —  At  the  present  6mj.  ibe 
iisual  practice  is  stated  to  be  to  commit  from  three  to  three  daya.  1  Chtt, 
Crim.  L.  74.    Vide  pott.  tUte  €tim\mxiov.. 


§  VII.  .Commitments  s6i 

cimi  io  bear  the  ckargee  of  himselff  and  those  toho  conveyed  him  to 
ike  said  gaol ;  and  I  havin^y  upon  oathy  examined  into  the  expenses 
thereof y  and  made  due  enquiiy  into  the  premises,  do  hereby  ascertain 

and  allow  the  reasonable  expenses  thereof  at  the  sum  of  ^ 

iohich  I  hereby  order  and  require  you  the  treasurer  cf  the  said 
county  [or,  overseers']  Jorthtvith  to  pay  the  said  A.  B.  Given  under 
my  hand  and  seal  this  ■   '  day  of   ■  in  the  year  of  our 

Lord  one  thousand  eight  hundred  ana  *        .   « 

J.  P.     (L.  S.) 

For  commitments  upon  particular  cases,  see  the  several  titles  ix^ 
^bis  book :  and  particularly  title  (Qa0iam0»     Vol.  v. 


Common  i^taper* 

fl  E1.C.2.  f  4-— 8-9' 10.11. 12.13.20.— lS&14C.2.c.4.J7'3 

TMPUGNERS  of  the  form  of  worship  in  the  church  of  England^  In^pugnenoT 
^  established  by  law,  and  containeu  in  the  book  of  common  book'ofcommoQ 
prayer ;  of  the  39  articles ;  of  the  rites  and  ceremonies  of  the  prayer, 
church ;  and  of  episcopal  government ;  shall  be  excommunicated  * 
ipso  JacfOy  and  not  restored  but  by  the  bishop  or  archbishop  oja 
their  repent9nce.     Ca;t.  5. 6*7. 

If  any  parson,  vicar,  or  other  minister,  that  ought  to  use  the  i  ehz.  cs. 
common  prayer,  or  to  minister  the  sacraments,  shall  refuse  to  do  H — a. 
the  same,  or  (wilfully  standing  in  the  same)  shall  use  any  other  Ministers  dero- 
form,  or  shall  speak  any  thing  in  derogation  of  the  same  book  or  p*^g  *"««»  *^« 
of  any  thing  therein  contained;  he  shaB  on  conviction  for  the  firet  pj^-^^^*^'^'"^^ 
offence  forfeit  to  the  king  one  year's  profit  of  all  his  spiritual  pf p  -  i  East's  P.  C.  9, 
motions,  and  be  imprisoned  for  six  months;  for  the  second  offence, 
shall  be  deprived  of  all  his  spiritual  promotions,  an4  be  imprisone4 
for  a  year :  and  for  the  third  offence,  shall  l^e  deprived  of'  all  his 
spiritual  promotions,  and  be  imprisoned  dunng  life.     And  if  he 
has  fio  siuritual  promotion,  he  shall  for  the  first  offence  be  imprir 
aoned  for  a  year ;  ai^d  for  the  second  offence  during  life. 

But  this  shall  not  restrain  the  spiritual  court  from  proceeding 
against  these  offenders ;  and  they  may  be  deprived  hj  the  said 
dourty  according  to  the  course  of  the  spiritual  law,  for  the  firsj 
offence.     1  Ham.  c.  7.  J  i.     lEas^s  P.  C.  10. 

If  any  person  whatsoever  shall  in  plays,  songs,  or  by  pthier  ppei^  i  Elis.  c.  2. 
words,  speak  ^ny  thine  ip.  derogation  of  the  same  Dook  or  any  §9*  10.  ii.  id. 
thing  therein  cobijained ;  or  shall  by  open  fapt  cause  or  procure  any  ^^'  ^'         . 
minister  in  any  place  to  say  common  prayer  openly^  or  to  pijnister  p^Ji^JTJh^   ^ 
any  sacrament.  In  other  form,  or  shall  interjrupt  or  let  ^j  piinis-  book  of  com* 
tet  to  say  the  said  common  prayer ;  }ie  shall  (being  indicted  for  mon  prayer. 
the  same  at  the  next  assizes)  forfeit  to  the  Icing  for  the  first  offence 
100  marks,  and  for  the  second  400  marks ;  which  if  not  paid  in 
BIX  weeks  after  conviction,  he  shall  suffer  six  months'  imprisonment 
for  the  first  t)ffence,  and  twelve  months  for  the  second ;  and  for 
the  third  oflence,  shall  forfeit  all  his  goods  and  chat^els^  and  be 
imprisoned  during  life.  ' 
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13  &  14  c.s.  Where  aa  incumb^it  resides  upon  bb  Itvittg,  and  ketpi  t 
c.  4.  $  7.  cunvte,  die  incumbent  himself  (not  haTing  lawful  impedimMt  to 

Reudent  in-  (^  allowed  bv  the  bishop)  shall  at  least  onoo  a  month  openly  sad 
cumbenttoread  p^j^n^iy  ^ead  the  common  prayer,  and  (if  there  be  oocasioa)  sd- 
^^ra^^et^  minister  the  sacraments  and  other  rites  of  the  church ;  en  psin  of 
month.  5l^  to  the  poor,  on  conviction^  bjy  confiessiany  or  oath  of  two  wit- 

nesses, bemre  two  ^ustices^  and  m  default  of  payment  in  ten  dm, 
the  same  to  be  levied.by  the  churchwardens  or  oveneers  by  dis- 
tress and  sale,  by  warrant  of  such  justices. 


€onfe00ion. 

(CONFESSION  is  twofold,  either  expressed  or  in^pUed. 
2H«w.  C.31.  An  express  confession  is,  where  a  person  directly  coafetMi 

%  1-  the  crime  with  which  he  is  diarged ;  wnich  is  the  highest  con- 

Tiction  that  can  be. 
2  Hale,  925.  But  it  is  usual  for  the  court,  especially  if  it  be  out  of  derg)'  to 

advise  the  party  to  plead  and  put  himself  upon  his  trial,  and  not 
presently  to  record  his  confession,  but  to  admit  him  to  plead. 
2  Haw.  c.  31.         An  implied  confession  is  where  a  defendant  in  a  case  not  ajuttl 
§  3.  doth  not  directly  own  himself  guilty,  but  in  a  manner  admits  it 

by  jrieldinff  to  the  king's  mercy,  and  desiring  to  submit  to  a  small 

fine ;  which  submission  the  court  may  accept  of  if  they  think  fit, 

without  putting  him  to  a  direct  confession. 

2  Haw.  c.  4C.         ^^  seems  that  the  confession  of  the  defendant  himself,  whether 

J  5.  taken  on  an  examination  before  justices  of  peace  in  pursuance  of 

the  statutes  of  Ph,  4*  M.  upon  a  bailment  or   camnutment  for 

felony,  or  in  discourse  with  private  persons,  hath  always  been 

allowed  to  be  given  in  evidence  against  the  party  confessing,  but 

not  against  others.. 

Lmb*s  case.  The  general  rule  on  this  subject  was  very  fully  considered  in  a 

2  Leach,  552.     jadgment  delivered  by  Mr.  Justice  Chrose  in  a  case  reserved  fa 

Phill.oiiET.86.  ^g  opinion  of  the  twelve  judges,  and  it  is,  that  a  free  and  wio;- 

iary  confession,  made  by  a  prisoner  accused  of  an  oflBence,  a 
receivable  in  evidence  against  him,  whether  such  confession  be 
made  at  the  moment  he  is  apprehended»  or  whfle  those  who  hsve 
him  in  custody  are  conducting  him  to  the  magistrates)  or  effs 
after  he  has  entered  the  house  of  the  magistrate  tor  the  putposeoT 
undergoing  his  examination* 
2  East's  P.  C.  Bemre  any  confession  can,  however,  be  received  ia  evidence, 
^^'  it  must  be  ascertiuned  todA  certainty ^  that  such  confession  wai 

neither  obtained  by  threats  nor  promises,  but  was  perfectly  ^ 

and  voluntary,  without  any  menace,  or  undue  terror  laaposed  upon 

f  Hale,  284.      the  prisoner ;  for,  says  Ld.  Ho/e,  I  have  often  known  tbe  prisoner 

285.  disown  his  confession  upon  his  examination^  and  hath  soBoetimca 

been  acquitted  against  such  his  confession. 
4Blac.C6m.  Confessions,  says  Mr.  Justice  Elackstcme^  «vt»  in  cases  of 

357.  felony  at  the  common  law»  are  the  weakest  and  most  suspicious  of 

Fost  243.  b.  p.  nil  tegtimony,  ever  liable  to  be  obtained  by  artifice^  6l»c  hopes,  pro- 
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matsA  of  fBBwwBty  or  menaScet;  ■eldom  remembered  aceurdidfff  or 
reported  with  due  precbion;  and  incapable  in  their  natlire  of 
bemg  disproyed  by  other  negative  evidence* 

The  human  anod,  under  the  pressure  of  calamity,  is  easily  o]|b.  £v.  bv 
seduced,  and  liable  in  the  alarm  of  dan^r  to  acknowledge  indis-  Loft,  187. 
criminately  a  falsehood  or  a  truth,  as  difierent  agitations  toBfjar^ 
vail ;  and  therefore  a  oonfession,  whether  made  upon  an  official 
ezaminatiooy  or  in  discourse  with  private  persons,  which  is  obtained 
from  a  defendant  by  the  impression  of  hope  Or  fear,  however 
slight  the  emotion  may  be  implanted,  is  not  admissible  evidetice. 
For  the  law  will  not  suffer  a  prisoner  to  be  made  the  deluded  instru- 
ment of  his  own  conviction. 

A  confession  forced  from  the  mind  by  the  flattery  of  hope,  or  per  Cur. 
bj  the  torture  of  fear,  comes  in  so  questionable  a  shape,  when  it  R.  v.  Jane 
is  to  be  considered  as  the  evidence  of  guilt,  that  no  credit  ought  Warrickahalf, 
to  be  given  to  it,  and  therefore  it  is  rgected.    A  confesftiop  so  9^\^^^ 
obtained,  so  fiir  from  accelerating  and  clearing,  impedes  and  fouls  cor.  Narei  J. 
the  current  of  justice,  by  often  causing  the  acquittal,  not  only  of  and  Eyre  B. 
the  accuser  by  confessi<m,  but  of  those  whom  he  accuses  in  the  i  Lea^b,  269. 
first  instance  before  the  magistrate,  to  save  himself. 

The  wisdom  of  this  doctrine  may  be  illustrated  by  the  follow- 
ing case: 

Three  men  were  tried  and  convicted  for  the  murder  of  Mr.  i  Leacfa,  964# 
Harrison^  of  Campdenj  in  Gloucestershire.    One  of  thein,  under  ^^w- 
a  promise  of  pardon,  confessed  himself  guilty  of  the  fact.    The 
confession,  therefore,  was  not  given  in  evidence  against  him,  and  a 
few  years  afterwards  it  appeared  that  Mr.  Harrison  was  alive. 

Although  confessions  improperly  obtained  cannot  be  received  R.  v.  Jane 
in  evidence,  yet  if  in  consequenceof  such  confessions  any  facts  Wanickahall, 
arise^  such  facts  may  be  given  in  evidence,  because  they  must  '('P'^ 
exist  invariably  the  same,  whether  the  confession  which  discloses 
them  be  true  or  false,  and  justice  cannot  suffer  by  their  admission. 
The  truth  of  these  contingent  facts,  however,  must  be  fully  and 
satisfactorily  proved  independently  of,  and  not  coupled  with,  or 
explained  by  the  conversation,  or  confession  from  which   Uiey 
are  derived. 

Thus  if  inconsequence  of  an  extorted  confession  stolen  goods  sEsit's  P.C. 
be  found,  the  fact-  of  the  witness  having  been  directed  by  the  ^^ 
prisoner  where  to  find  the  goods,  and  hb  havmg  found  tliiem  in  e^' j^^ 
the  place  d«K:ribed  by  the  prisoner,  is  proper  to  be  left  to  the  LentAia*  isoi. 
consideration  of  the  jury.    But  not  the  acknowledgement  of  the  Cor.LeBlaaeJ, 
prisoner's  having  stolen  or  put  them  there,  which  is  to  be  collect* 
ed  or  not  from  ^  the  circiimstances  of  the  case.    Re^  v,  Hodge^ 
Wdls  Sum.  Ass.  1794.    Cor.  Heath  J.  Et  vide  PhiU.  on  Evtd. 

So  in  the  case  of  Dorothy  Mosey,  who  was  indicted  at  the  ^^^*f*^' 
O. B.  February  Session^  1784,  for  shop-lifting, evidence  was  re-  ij^^^^s, 
— — ^  of  goods  found  in  consequence  of  a  confession  made  by  ^^^    ' 


her ;  and  BuUerJ.  (present  Perryn  B.  who  agreed)  said  that  what- 
^er  acts  are  done  are  evidence ;  but  if  those  acts  are  not  sufficient 
to  ottike  out  the  charge  against  the  prisoner,  the  conversation  or 
confession  of  the  prisoner  cannot  be  received,  so  as  to  couple  it 
with  Uiose  acts^  in  ordeif  to  make  oift  the  subject-matter  of  proof. 
His  lordship  also  d^  a  ease  in  which  all  the  judges  had  agreed, 
tharalttouj^  cnilfliifciiinii  improperly  obtained  cannot  be  received 
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in  evidence,  yet  the  acts  done  afterwards  may  be  given  in  evidence, 
though  they  were  done  in  consequence  of  the  confession* 
IIarvey*s  case,  In  the  case  of  Richard  Harvey,  at  Bodmin  Sum,  Ass*  1800, 
Ikximin  Sum.  X>d.  Eldon  C.  J.  said,  that  where  the  knowledge  of  any  fact  was 
Ass.  1800.  obtained  from  a  prisoner  under  such  a  promise  as  excluded  the 
fii^^^^'^  ^  ^      confession  itself  from  being  given  in  evidence,  he  should  direct  an 

acquittal ;  unless  the  fact  itself  proved,  would  have  been  sufficient 
to  warrant  a  conviction  without  any  confession  leading  to  it.  And 
he  so  directed  the  jury  in  that  case. 
Lockhan*scase,       In  Lockhart' 8  case j  who  was  indicted  for  stealing  jewels,  a  con- 
O.B.  June  Sess.  fession  had  been  obtained  from  him  upon  promises  of  favour,  by 
1785.  which  it  was  discovered  that  part  of  the  property  had  been  dis* 

2E^*t^*'p^c     P^^^^  ^^  ^^  ^  Mr.  Grant;  and  the  counsel  for  the  prosecutioo 
65sT  *    *         called  Mr.  Grant  bbsl  witness  to  prove  the  identity  of  the  property. 

It  was  objected,  that  as  the  discovery  of  Mr.  Grant  resultea  from 

the  illegal  confession  which  had  been  obtained  from  the  prisoner, 

he,  Mr.  Grants  was  not  a  competent  witness.     But  the  Court  said, 

that  the  law  was  clearly  settled,  that  although  a  confession  impro* 

^erly  obtained  cannot  be  given  in  evidence,  yet  it  can  never  go  to 

the  rejection  of  the  evidence  of  other  witnesses,  which  are  got  at, 

in  consequence  of  such  a  confession. 

Per  Sutton,  B.        Where  a  prisoner  has  been  once  induced  to  confess  upon  i 

Fd^  ^"^^'^  promise  or  threat,  he  may  afterwards  suppose  it  will  not  be  of  any 

Lent^Asl'isoe    ^^^  ^^  deny  what  he  has  said,  and  therefore  any  subsequent  con- 

MS.  fession  of  the  same  or  like  facts,  be  the  distance  of  time  what  it 

may,  cannot  be  admitted  as  evidence  against  him. 
2  East*8  P.  c.         But  in  a  case  where  lieims  had  been  holden  out  to  a  prisoner  to 
^^^'  confess,  and  when  brougiit  before  a  magistrate,  he  refused  unless 

upon  conditions ;   BuUer  J.  admitted  the  general  rule  with  some 
qualification,  but  observing  that  there  must  be  very  strong  evidence 
of  an  explicit  warning  by  the  magistrate  not  to  rely  on  any  expected 
favour  on  that  account,  and  it  ought  most  clearly  to  appear  that 
the  prisoner  thoroughly  understood  such  warning,  before  his  sub- 
sequent confession  could  be  given  in  evidence. 
What  lis  threat       As  to  what  shall  be  considered  as  a  tlireat  or  promlae.     It  has 
or  promUe.         (^een  held  that  a  confession  induced  by  saying,  *'  unless  you  gne 
•otJoBBeiL  ^^  ^  ^ore  satisfactory  account,  IvtUl  tcJce  you  b^ore  a  magistratey" 
'tot.  jVs?.         cannot  be  received  in  evidence.     So  also  saymg  to  the  prisoner 
1  LeWb»  99h      that  it  would  be  toorse  for  him  if  he  did  not  confess,  or  that  it  would 
8  £ast*8  P.  C.     be  better  for  him  if  he  did,  is  sufficient  to  exclude  the  confessioo^ 
659.  according  to  constant  experience. 

R.  T.  Cass,  Thomas  Case  was  indicted  at  the  0.  B.  in  Feb.  Sess.  17M,  for 

y^f^'  ^^'  iteiding,  on  the  4th  of  the  same  mondi,  an  iron  bar,  the  property 
A  confession  i  ^^  Edxvard  Meux,  Esq.  It  was  the  bar  of  a  window  belonging  to 
.du(^  by  saying  &  public  house  in  High-street ,  Bloom^bury^  and  the  prisoner  on 
**  tell  me  where  pretence  of  drinking  a  pint  of  beer,  contrived  to  take  it  away. 
the  things  are      On  going  the  ensuing  evening  to  the  same  house,  the  poblicsn 


f^^  ^iJh/^  ^      suspecting  that  he  was  the  person  who  had  stolen  the  luur,  sent 
tfiren  in  watch-house,  where  he  remained  all  nigtit.    On  the  next  mominfr, 


for  a  constable,  by  whom,  on  the  charge  given,  he  was  taken  to  the 


^fidence.     .      the  constable,  as  he  was  taking  him  to  the  magistrates,. called  with 

him  at  the  publican's  house,  and  in  the  conversation  which  look 
place,  the  publican  said,  **Jf  amin  great  distress  about  my  irons ; 
if  you  toill  tdlfne  xvhere  they  are^  I  mill  be  fsoouraUe  to  you.*'  In 
i^onsequence  of  irhich  the  prisoner- ooBieaiedy  that  be  had  taken 
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the  proper^,  and  told  him  where  it  was ;  but  there  being  no  other ' 
evidence,  Gould  J.  told  the  jury  they  must  acquit  the  prisoner ;. 
for  that  the  slightest  hopes  of  mercy  held  out  to  a  prisoner  to  iiH 
duce  him  to  cusclose  the  fact,  was  sufficient  to  invalidate  a  con*' 
fessioHk 

So  $lso,  in  a  more  recent  case  before  Chambre  J 4  at  Winchester  r.  ^.  j^^^ 
Lent  Au.  ISODy  upon  an  indictment  for  stealing  money  to  the  Winchester 
amount  t^f  iLSs.  the  property  of  John  JVebb^  a  private  in  the  LentAas.  isog 
Somerset  militia,  it  appeared  that  the  prosecutor  told  the  prisoner  ^^  ^'  C-  !*• 
when  in  the  custody  of  a  constable,   that  "  he  only  wanted  his  ^,^^i^^a 
moneUf  andif  the  prisoner  gave  him  that,  he  might  go  to  the  devil  if  said  that  he  only 
he  pleased  ;'   in  consequence  of  which  the  prisoner  took  11^.  2^. ,  wanted  his^ 
out  of  his  pockety  and  said  it  was  all  he  had  left  of  it*  The  judges,  money,  &c. 
on  case  reserved,  held  the  evidence  inadmissible. 

In  Lambe'B  case,  before  mentioned,  the  question  for  the  opinion  Lambe's  case 
of  the  judges  was,  whether  a  .written  examination  taken  by  a.  2  Leach,  55*/, 
committing  magistrate,  and   containing  a  confession,  which  the  PbilU  on  Kv. 
prisoner,  on  hearing  it  read  over  to  him,  admitted  to  be  true,  but  ^^-  ^^* 
refused  to  sign,  ought  to  have  been  received  in  evidence,  as  it 
was  not  signed  either  by  the  magistrate  or  by  the  prisoner ;  and  a 
majority  of  the  judges  held  that  such  a  confession  would  have, 
been  evidence  at  common  law,  and  that  it  is  not  rendered  inad^. 
missible  by  any  provision  in    the  statutes  of  Philip  4'  Mary, 
respecting  examinations  and  informations  before  justices  of  the 
peace.     If  a  prisoner's  confession,   even  when  not  reduced  to 
writifig,  be  evidence  against  him,  djbrtiorif  it  must  be  admissible 
when  taken  down  in  writing ;  for,  the  fact  confessed  being  thus 
rendered  less  doubtful,  is  of  course  entitled  to  greater  credit ;. 
and  it  would  be  absurd  to  say,  that  an  instrument  is  invalidated, 
by  a  circumstance  which  gives  it  additional  strength  and  authen^' 
ticity. 

The  examination  of  a  person  accused  ought  not  to  be  upon   2  Hale  585. 
oath.     And  where  on  the  trial  of  two  persons  for  sacrilege  at  BuU.  n.  P.  24?, 
York  Sp.  Ass.  1816,  the  prosecutors  tendered  in  evidence  the  Kel.  2. 
examination  of  one  of  the  prisoners  before  the  magistrate,  which   ^^v*  Smith  and* 
purported  to  have  been  "  taken  on  oath,"  Le  Blanc  J*  would  YoI^^' a 
not  permit  a  witness  to  be  examined  for  the  purpose  of  shewing  |gY|^  ^    ^ 
that  no  oath  had  in  fact  been  administered  to  the  prisoner,  saying,   1  stark.  N.  P. 
that  he  could  not  allow  that  which  had  been  sent  in  under  the  242. 
hand  of  a  magistrate  to  be  disputed. 

The  identity  of  these  examinations  must  be  proved  at  the  trial  Hale's  Sum. 
before  they  can  be  read  in  evidence,  either  by  the  justice  who  ?^ . 
took  them,  or  by  his  clerk  who  wrote  them,  and  that  they  are  the  ^' 

true  substance  of  what  the  prisoner  confessed. 

It  is  an  established  rule,  that  whenever  a  person's  confession  is  2  Haw.  c46. 
made  use  of  against  him,  it  must  all  be  taken  together,  and  not  $  S. 
by  parcels.    If  the  confession  be  not  in  writing,   the  whole  of  PhilLonEv.ss^ 
what  the  prisoner  said  must  be  fully  stated,  although  it  may 
happen  that  some  part  of  it  concerns  other  prisoners  who  are 
tried  on  the  same  indictment ;  in  such  a  case  it  is  not  possible  td 
make  any  selection,  for,  until  the  evidence  has  beenheaid,  it 
cannot  be  known  what  it  is,  -or  to  whom  it  relates,  and  all  that 
can  be  done  is  to  direct  the  jury  not  to  take  into  their  con- 
sideration such  parts  as  afect  the  other  prisoners.    But  a  distinc* 
tion  might  perhaps  be  made  in  thia  respect,  in  case  the  confessioii 
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has  been  redaced  into  writing,  if  that  part  which  relatet  to  the 
other  prisoners  is  capable  of  being  separate  and  detached  firon 
the  rest,  and  can  be  omitted  without  alfecting  in  any  degree  the 
prisoner's  narrative  asainst  himself. 

All  those  who  on  their  examination  own  themselves  guilty  of  a 
felony  alleged  against  them,  and  are  charged  in  their  miUimiu  with 
the  ^lony  so  confessed,  seem  to  be  excluded  from  bail ;  for  bail  is 
only  proper  where  it  stands  indifferent  whether  the  party  be  guilty 
or  innocent. 

Magistrates  cannot  be  too  cautious  in  receiving  confessions,  as 
they  very  rarely  voluntarily  flow  from  a  conscientious  desire  to 
offer  reparation  for  the  injury  committed,  but  are  generally  made 
either  under  an  implied  or  express  promise  of  favour,  if  not 
extorted  by  threat  or  through  fear.  This  kind  of  evidence  I 
have  always  found,  in  the  words  of  that  truly  learned  judge,  Sir 
Michael  Foiter^  to  be  ^^  the  roost  suspicious  of  all  testimony.** 

A  magistrate  should  not  only  be  upon  his  guard  against  ex- 
torted,  but  also  against  collusive  confeauons.  A  remarkable  in* 
stance  of  this  kind  is  mentioned  by  Mr.  Dickinson^  as  nngnisrij 
illustrative  of  the  propriety  of  this  caution.  Two  brothers  com- 
mitted  a  robberv  in  a  dark  ni^  to  a  lar^e  amount,  and  fled. 
A  younger  brother,  who  was  umocent,  in  order  to  favour  their 
escape,  contrived  to  draw  suspicion  on  himself;  and  when 
examined,  tacitly  admitted  his  guilt.  He  was  afterwards  com- 
mitted to  prison,  and  all  pursuit  of  his  brothers  was  discontinued. 
On  the  trial,  he  proved  an^  alibi  on  the  clearest  and  most  satisfac- 
tory evidence,  and  was  consequently  ac<^uitted.  In  the  mean 
time,  the  actual  felons  had  safely  arrived  tn  America,  with  thdr 
plunder. 

And  see  title  ^friltmtt. 


CotuQS^    See  CSame* 
Cottlitramtt.    See  mittfiCMft. 


€onsspixatp. 

f     L  WhaiUie, 

[83  £d.  I.  St.  2.] 
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I.    What  it  is. 
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QONSPIBACY  is  when  two  or  more  combine  together  to 
e|(e(;vite  some,  act  for  the  purpof^^of  injuring  a  third  person. 
I.  By  the  conmion  law  there  carv  be  no.  £Mibt  but  that  all 
confed^»tes  whatsoever^  wrongfully  to  prejudice  a  thiid  pefSon> 
are  highly  criminal;,  as  wherp  divers  peicsona  confederate  to- 
getherl^,  indirect  means  to  impoT^rish  ;^.  third. perpon,  or  lUidj 
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and  nudicioady  to  charge  «  nm  vMt  being  die  lepated  father  of 
s  bettard  duld,  jar  to  maintain  one  another  in  a  natter  whi^ier 
it  be  tme  or  ftlse.    1  Hmo.  c«7S*  §  S. 
8.  And  conapiraey  by  statute  ia  as  foDows:  Contpiratars  be  Byitttutt 

ctiHr  ailiafice,  Atd  eoerjf  ofikem  ^wU  aid  and  bear  the  tiker 
Jaiubf  and  mattcumsfy  to  indidj  or  camM  to  indietf  orfalsdy  to 
move  or  maiutain  fdeas;  and  suck  om  retain  men  in  toe  com^ry 
«dM  Ipveries  orjeesjbr  to  maintain  their  malicious  enterprises  f  and 
tits  esiendetk  as  mtf  to  the  takers  as  to  tkegioers:  Andstemards 
ofidbailffir  of  great  lordsf  wUA  bw  their  office  or  power  undertake 
to  bear  or  maintain  ^uarrelst  fieas^  or  debateSf  tikat  concern 
other  parties  than  suck  as  toudk  tke  estate  ^  their  lords  or  them^ 


JPkvaa  tbis  dsfinition  of  eon«piraton»  it  seems  clearly  to  fid- 
loiTy  contrary  to  the  opinion  or  Lord  Coke,  Hm  not  only  those 
who  aetoally  cause  an  mnoeent  man  to  be  indicted^  and  sho  to  be 
tried  upon  ffae  incEctmenty  whereupon  he  is  lawfully  acquitted, 
are  propexly  conspirators^  bat  that  those  also  are  guilty  of  this 
offence  who  barely  conspire  to  indict  a  man  falsely  and  mali^ 
dously,  whedier  they  do  any  act  in  prosecution  of  such  conspiracy 
or  not.    I  Ham.  e*7l.  §  2,    2 Ld.  kaum.  klS9* 

But  an  action  will  not  lie  for  tne  conspiracy  unless  it  be 
put  in  execution ;  for  in  such  case,  the  damage  is  the  ground  of 
the  action*    1  Ld.  Rapm.  S78. 

Every  confederacy  to  injure  indtviduals,  or  to  do  acts  which  ^  Blac.  Con. 
are  unnwftil  or  pr^udicial  to  the  community^  is  a  conspiracy.  ^^^*  ^"'^ 
Thus,  journeymen  confedratinff  and  refusing  to  work  unless  for  R.  ▼.  Journey- 
certain  wages^  may  be  indicted  for  a  c<Mispiracy,  notwithstanding  men  Taylonof 
the  statutes,  which  r^ulate  their  work  and  wagei^  do  not  direct  P^^^^^' 
this  mode  of  prosecution ;  for  the  offence  consists  in  the  cou'  °^^  ii.Sfla 
spirsngy  and  not  in  the  refusal,  and  all  coni^iracies  are  illegal, 
although  the  subject-matter  of  them  maybe  lawful. 

A  bare  conspiracy  to  do  a  lawful  act  to  an  unlawful  end  is  a  p^  ^i„, 
crime,  though  no  act  be  done  in  consequence  thereof.    Suppose  r.  t.  Edww^ 
there  is  a  conspiracy  to  let  lands  of  10^  a-year  value  to  a  poor  and  o(hen» 
man,  in  order  to  get  him  a  settlement,  or  to  make  a  certificate  man  ^  ^^  ^^i- 
a  parish  officer,  or  a  conspiracy  to  send  a  woman  big  of  a  bastard 
child  into  another  parish  to  be  delivered  there,  and  so  to  charge 
that  parish  with-  the  child ;  certainiy  these  are  crimes  indictable. 

If  a  man  and  woman  marry  in  the  name  of  m:otherf  for  the  R*  ▼•  BofaioMm 
purpoM  of  raising  a  .pecioii/ title  to  the  eftate  of  the  penon  ^b%W 
whose  name  is  assumed,  it  is  a  conspiracy.  i  Leseh  97. 

It  is  an  indietable  ofince  to  connnre  on  a  particular  day,  bv  j^^  ^  j^  ^  . 
false  rumours  to  raise  the  price  ot  the  government  funds,  witn  j^ngerand 
intent  to  injure  the  subjects  who  should  purchase  on  that  dajr;  oOiera, 
for  the  purpose  itself  is  mischievous,  it  stnkes  at  the  price  of^a  5  H.&  S.«7. 
vendS>le  commodity  in  the  market,  and  if  it  gives  it  a  fictitious  S^^;^^' 
price,  by  means  of  fiilse  rumours,  it  is  a  fraud  levelled  against  all  **'*^^*^  ^*^ 
the  public,  for  it  is-  against  all  audi  as  may  possibly  have  any  thing 
to  do  with  the  funds  on  that  dky.  Ttie  offence  is  not  raising  the  funds 
simply,  but  in  conspiring  by  false  rumours  to  nose  them  on  that 
pavooilar  dqr ;  f<Ar  to  raise  the  lands  may  be  an  innocent  act,  hilt  PerBsyleyJ. 
to  conspire  to  raise  them  by  iUegal  means,  and  with  a  criminal 
view,  iaan  oftnce.    To  raise  diem  Iqr  fidse  rumours  is  by  illegal 
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taean^.  An  indictment  far  sdch  aniofienoe'need  not  specify  the 
pflgrticular  persons  who  purchased  as  the  persons  intended  to  be 
injured,  for  the  conspiracy  is  the  thing  which  constitutes  the  crime; 
and  it  is  sufficient .  if  the  indictment  state  the  conspihic^  as  it 
existed  at  the  time  when  the  crime  was  complete*  It  might  have 
been  detected  before  any  purchases  were  made;  or  the  misdiief 
was  effected,  jet  that  would  not  have  altered  the  offence ;  because 
the.  piu-ties.  had  done  every  •thing  in  their  power,  and  all  that  was 
essential  to  complete  the  crime  when  they  had  formed .  the  coo* 
spiraey,  tod  ^used  illegal  means  for  effecting  it«  Their  crimiDality 
irittst  depend  on  their  own  act,  'and  not  ^n  the  consequences 
that  ensue  frony  t. 

One  person  alone  cannot  be  guilty,  of  a  conspiracy  ;  but  one 
person  may  be  prosecuted  for  having  conspired  with  others, -aod 
may  be  tried  and  convicted  alone.  And  if  all  but  one  be  ac4uit- 
tedi  yet  judgment  may  be  given  against  that  one  only. 

And  where  two  conspire  and  one  dies,  the  survivor  may  still  be 
indicted  for  the  conspiracy.    2  Stra.  1227 ^    IS  East.  412.  (n«)    . 
No  such  prosecution  is  maintainable  against  a  husband  and 
wife  alone,  becuLUse  they  are  esteemed  but  as  one  person  in  law. 

But  in  the  case  of  Rex  v.  Cope-  and  others^  1  Str.  144*.  The 
husband  and  wife  and  servants  were-  indicted  for  a  conspiracy  ts 
ruin  the  trade  of  the  prosecutor,  who  was  the  king*8  card-midter. 
The  evidence  against  them  was,  that  they  had  at  several  times 
^iven  money  to  the  prosecutor's  apprentices,  to  put  grease  into 
the  paste,  which  had  spoiled  the  cwtda.  But  there  was  no  account 
given  that  ever  .  more  than  one  at  a  time  was  present,  though  it 
was  proved  thev  had  aU  given  money  in  their  turns.  It  was 
objected  that  this  could  not  be  a  conspiracy ;  for  -  several  penons 
might  do  the  same  thing,  without  having  any  previous  coffi" 
munication  with  each  other.  But  it  was  ruled,  that  the  defendants 
being  all  of  a  family,  and  concerned  in  making  of  cards,  it  wouii 
amount  to  evidence  of  a  conspiracy. 

In  a  prosecution  for  a  conspiracy,  the  actual  fact  of  conspiring 
need  not  be  proved ;  but  it  may  be  inferred  from  circumstances, 
and  the  concurring  conduct  Of  the  defendants. 

If  the  indictment  lay  the  offence  to  be  an  unlawful  cotupiracy, 
this,  whether  it  be  to  charge  a  man  with  criminal  acts,  or  such 
only  as  may  affect  his  rtputaiionj  is  fully  sufficient.  The  sexta^ 
charges  in  the  indictment  are  not  to  be  considered  as  distinct  and 
separate  counts,  but  as.  one  and  the  same  united  and  eontinued 
offence,  pursued  through  its  different  stages. 

An  indictment  against  several  persons  for  conspiring  together, 

^*  bo  indirect  meansy'  to  prevent  one  H.  B*  from  exercising  the 

trade  of  a  tailor,  was  held  good,  without  seating  the  mode*    The 

.illegal  combination  is  the  gist  of  the  offence^  and  it  is  enough  to 

state  the  conspiracy  and  the  object. 

So  also  in  a  recent  case,  an  indictment  charging  that  the 
defendants  conspired  by  divers  false  pretences,  and  subtle  noea^ 
.  and  devices,  to  obtain  from  P.  D.  and  G.  D.  divers  large  ixuos  of 
money,  and  to  cheat  and  defraud  them  thereof,  was  held  suffi- 
cient ;  for  the  gist  <  of  the  offence  being  the  conspiracy,  if  that 
fact  and  its  object  be  stated,  the  particular  means  and  devices 
need  not  be  set'oiU.- 

Btit  an  indictment  will  not  lie  for  conspiring  to  commit  a  avi 
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trespass^  Rex  v.  Titmer  and  others.  In  which  case,  Lord  Etten^ 
borough  C.  J.  said,  that  the  case  of  Bex  v.  Eccles  was  considered 
as  a  conspiracy  in  restraint  of  trade,  and  so  far  a  conspiracy  to  do 
an  unlawful  act  affecting  the  public. 

In  an  indictment  against  the  defendants  for  a  conspiracy  to   R.  v.  Uobsrts 
cause  themselves  to  be  reputed  persons  of  considerable  property,  and  othei«, 
and  in  opulent  circumstances,  for  the  purpose  of  defrauding  trades*  ^  €ampb.  399. 
mett,  the  prosecutor  may  prove  varions  instances  of  their  giving  a 
false  representation  of  their  circumstanees,  as  overt  acts  of  the 
conspiracy. 

And  wherever  a  sufficient  foundation  is  laid  by  evidence  to  go  R*  v.  Saltor 
to  a  jury,  of  several  persons  having  met  for  the  purpose  of  a  con-  *"|*  others, 
spiracy,  the  declarations  of  any  of  the  parties  made  at  any  time,   x*"^?wm^"^^^ 
or  place,  relating  to  the  object  of  the  conspiracy,  is  evidence  as   Cor.H©thjira  B 
against  all.  s  Esp.  125. 

An  indictment  will  not  lie  for  a  conspiracy  to  cheat  and  defraud 
a  man  by  selling  him  an  unsound  horse.  R.  v.  Pytvell  and  others, 
1  Stark.  N.  P.  W2. 

II.  Trial  and  PunishtnefiL 

A  conspiracy,  being  a  trespass,  and  tending  to  a  breadi  of  the  Trial, 
peace,  is  cognizable  by  the  general  quarter  sessions.  R.  Vk  RispaU 
3  Burr.  1 321 .     1  Blac.  Rep.  368. 

All  the  defendants  convicted  upon  an  indictment  for  a  conspi- 
racy must  be  present  in  court  when  a  motion  for  a  new  trial  is 
made  on  behalf  of  any  of  them.  R.  v.  Teal  and  others,  1 1  East.  307* 
JR.  V.  Askew,  S  M,^  S.  9«  R.  v.  Lord  Cochrane,  S  M.  Sf  S. 
10.  (n.) 

So  also  on  a  motion  in  arrest  of  judgment,  the  defendants  must 
be  personally  present  in  court.   R.  v.  Spragg  et  al.,  2  Burr.  936. 

It  is  clear  that  those  who  are  convicted  of  conspiracy  at  the  Puiiistimpnf. 
suit  of  the  party  shall  have  judgment  of  fine  and  imprisonment.  On  action. 
and  to  render  the  plaintiff  his  damages.     1  Haw.  c.  72.  §  9. 

Also  It  is  certam  that  he  who  is  convicted  at  the  suit  of  the  On  indictment 
king,  of  a  conspiracy  to  accuse  another  of  a  matter  which  may  or  information. 
touch  his  life,  shall  have  judgment  that  he  shall  lose  the  freedom  ^  ^*^*  ^-  '^-' 
and  franchise  of  the  law  (whereby  he  is  disabled  as  a  juror  and  ^^' 
discredited  as  a  witness.) 

And  this  is  commonly  called  villanous  judgment,  which  is  given  4  Blac  Cora, 
by' the  common  law,  and  not  by  any  statute.    But  it  now  is  the  ^^®- 
better  opinion,  that  the  villanous  judgment  is  by  long  disuse  be-  j™"*  ^^^' 
come  obsolete,  there  being  no  instance  of  its  having  been  pro- 
nounced since  the  reign  of  Edwatd  the  Third ;  but  instead  thereof,  4  Blac.  Com. 
the  delmquents  are  usually  sentenced  to  fine,  imprisonment,  and  157. 
surety  for  good  behaviouk*.  *  Hn.'^^  c.  72. 

Previously  to  the  stat.  56  Giro.  S.  <?.  138.  in  very  aggravated  §  s>  "^  ^*^'^- (»» ) 
cases,  €he  offenders  were  generally  also  sentenced  to  stand  In 
the  pillory.— See  the  trial  of  Lord  Cochrane  and  others,  by  Gur- 
ney,  1814. 


570 


Con0tal)le« 


Antiquity  of 
CoiMtaCiles  in 
gcneril. 


Constable. 

fionboldera. 
Lamb.  ConU. 
«.  7. 


'^pHE  office  of  a  c<»nstable  in  executiag  wgrranl^  is  treated  of 
under  the  titles  ^rreiert  and  snaridtt;  and  in  like  manner 
the  other  particulars  of  his  duty  may  be  found  under  the  Kmec- 
tive  titles  throughout  the  book;  this  title  treating  only  oftbe 
office  of  a  constahle  in  general. 

§     I.  Of  the  AntiquUy  and  Origin  of  Constables* 

II.   JVko  shall  be  a  Constable. 

[5  H.  8.  C.6.— S2  H.8.  c.  40.  —  1  W.  c.  18.  f  7. 11. 
—  6&7  W.  C.4.  —  lO&ll  W.  C.2S.  $23.- 
18  G.  2.  c.  15.  —  31  G.  S.  c.  82.  J  7.  —  42  G.  8. 
c. 90.  §  17^.-57  G.  3.  c.44.  J  3.] 

III.  How  chosen  and  swotTi, 

[13&14C.2.  C.12.  §  15,—  1  G.8t.2.  c,13.] 

IV.  His  Patjoer  as  Conservator  of  the  Peace. 

V.  His  Duty  as  a  Subordinate  Officer  to  Justices  of 
the  Peace^  and  Punishment  Jbr  Neglect. 
[27G.2.   C.20.J2.  — 3SG.3.  c.55-$1.2.] 

VI.  His  Indemnity  and  Projection  in  his  Qfflicc. 

[7J.  1.  C.5.  —  21  J. I.e.  12.  $5.  *-24G.2.c44. 

$  6.  8.] 

VII.  Concerning  the  Expenses  rf  his  Office. 

[8  J.  c.  la  J  1.  —  27  G.  2.  c.  3.  #  1. 4.  —  27  G.  2. 
0.20.  #2.  —  18G.3.  C.19.  J4.  5.6-9.  —  41G.3. 
U.K.  C.78.  f  1.] 

VIII.  Concerning  his  Account  and  Benuwal  Jrom  his 

Office. 
[12 G. 2.  C.29.  §S.  —  lSSeUC.2.  c.12.  §15*} 

I.  Of  the  Antiquity  and  Origin  of  Constables. 

The  sundry  names  of  high  constables,  or  constables  of  laiheii 
rapesy  wapentakes,  hundreds,  and  franchises,  and  the  divers  nanif 
also  of  petty  constables,  tythingmen,  borsholders,  borowhsads, 
h^adborows,  chiefpledges,  and  such  other  (if  there  be  any)  thit 
bear  office  in  towns,  parishes,  hamlets,  Uthings,  or  borowes,  are  all 
in  efiect  but  two,  that  is  to  say,  constables  and  borsholders.  Latii* 
Const*  4. 

The  word  constable  is  evidently  a  compound ;  but  it  seens^obe 
uncertain  from  whence  it  has  been  originally  derived. 

BorsholderSf  (which  is  the  other  general  name,  and  doth  oootaia 
within  it  the  meanine  of  tythingmen,  borowh^ids,  headborows, 
thirdborows,  and  chiefpledges,)  is  a  word  compounded  of  ^ 
Saxon  borgCi  borrow^  or  borhoe^  a  pledge,  and  colder^  the  elder* 
chief,  or  bead ;  and  borshealder  in  one  word  doth  mean  the  chief 
or  h^  of  the  sureties  or  pledges.  For  the  understanding  whereof 
it  is  to  be  remembered,  that  by  the  ancient  laws  of  tnis  realm 
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(b^ore  tl|e  ocMpaing  of  king  WtUiam  the  conqueror)  it  was  ordained 
for  the  more  aure  keeping  of  the  peace,  and  for  the  better  repress- 
ioff  of  thieves  and  robbers^  that  aUfreebom  men  should  cast  them- 
seWes  into  several  companies,  by  ten  in  each  company ;  and  that 
every  of  those  ten  men  of  the  company  should  be  surety  and 
pledge  for  thc^  forthcoming  of  his  fellows ;  so  that  if  any  harm 
were  done  by  aii^  of  these  ten  i^nst  the  peaoe>  tliien  the  rest  of 
the  ten  should  be  amerced,  if  he  of  their  company  that  did  the 
harm  should  fly,  and  wave  not  forthcoming  to  answer  to  that  where- 
with he  should  be  oturaed*    And  for  this  caiuve,  the  companies 
are  yet  in  some  places  of  En^nd  called  heroes^  of  the  said  word 
borgCi  boTfWVf  Of  borho9f  signifying  a  pledge  or  surety ;  and  in 
other  places  they  aire  called  t^*ng$^  becaiise  thejr  contain  (as  hath 
been  said)  the  ivunber  of  ten  men  with  their  families.    And  even  Ori^in  of  hun. 
as  ten  times  ten  do  make  ao  hundred,  so  because  it  was  then  also  drcds. 
appointed  that  ten  of  these  companies  should  at  certain  times 
meet  together  for  their  matters  of  greater  weight,  therefore  that 
general  assembly,  or  court,  was  and  yet  is  called  a  Hundred. 
Furthermore,  it  was  thien  also  oi^dained  that  if  any  man  were  of  so 
evil  credit,  that  he  could  not  get  himself  to  be  received  into  one 
of  these  ty things  or  borows,  then  h^  should  be  shut  up  in  prison, 
as  a  man  unworthy  to  live  at  libertv  amongst  men  abroad.    Now 
whereas  every  of  these  tythings  or  borows  did  use  to  make  choice 
of  one  man  amongst  themselves  to  speak  and  to  do  in  the  name  of 
them  all,  he  was  therefore  in  some  places  called  the  tythingman, 
in  other  places  the  heroes  elder,  (whom  we  now  call  biorsholder), 
in  other  places  the  jborobead  or  headborow,  and  in  some  other 
places  the  chiefpledge*,  which  last  name  doth  plainly  expound  the 
other  three  that  are  next  before  it;  for  head  or  elder  of  the 
boroes  and  chief  of  the  pledges  are  all  one  ;  and  in  some  shires, 
where  every  third  borough  hath  a  constable,  there  the  officers  of 
the  other  two  are  called  thirdborofweM.    And  in.these  tythinss  or 
boroes  sundry  good  orders  were  observed ;  and  amongst  oui^rs, 
first,  that,  every  man  of  the  age  of  21  years  should  be  sworn  to  the 
king.    Then,  that  no  man  should  be  suffered  to  dwell  in  any  town 
or  place,  unless  he  were  also  received  into  some  such  suretyship 
and  pledge  as  is  aforesaid.    Thirdly,  that  if  any  of  these  pledges 
were  imprisoned  fyt  his  offence,  then  he  ought  not  to  be  delivered 
without  the  assent  of  the  rest  of  his  pledges*    Affain,  that  no  man 
miffht  remove  out  of  one  tything  or  boroe  to  dwell  in  another, 
widiouc  lawful  warrant  in  that  behalf.    Lastly,  that  every  of  these 
pledges  should  yearly  be  presented  and  brought  forth  by  their 
chiefpledge  at  a  general  assembly  for  that  purpose,  which  we  yet 
in  remembrance  thereof  do  call  the  oiVtp  of  JranlqpUdge^  or  the 
leet  court. 

In  some  places  at  this  day  there  is  both  a  tythingman  and  con-  ]  ^^^  (^^m* 
stable,  where  the^  tythingman  is  aa  it  were  a.  deputy  to^exeoute  357. 
the  office  in  thi?  constable's  absence ;  but  there  ase  some  things 
which  a  constable:hath  power  to  do,  that  tythingmen  cannotinter^ 
meddle  with  y  fqr  the  constable  may  do  whatever  the  tythingman 
mqr  dp,  but,  QQtj  on  the  contrary,  ^  tythingman  not  havinjg  an 
equal  power  wi^  the  constable.  But  ip  places  where  there  is  no 
oooatable,  the  office  andauthori^  of  tythingman  SfBems  to  be  all 
one  uador,  a  difii^ent  name. 
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A  iniquity  nf  By  the  statute  of  Winchestery  in  every  hundred  andjranckiu 

lii^licotibtaLlet.  two  Constables  shall  be  chosen  to  make  the  view  of  armour  i  atid 

they  shall  present  defaults  of  armour,  and  of  suits  of  UfwnSy  and  of 
hrghtvat/s,  and  such  as  lodge  strangers  in  uplandish  totMt,Jbr  vskm 
they  will  not  anstoer.     13  £d.  1.  st.  2.  c.  6. 

From  hence  Lord  Coke  and  others  wi]l  have  it,  that  high  con* 
stables  are  no  ancienter  than  this  statute.  But  Mr.  HanMnt 
(agreeably  with  Lambard,  Dalton,  and  other  authorities)  says, 
that  it  seems  to  be  the  better  opinion  that  both  constables  of  htio- 
dreds,  which  are  commonly  called  high  constables,  and  also  coo* 
stables  of  tythings,  which  are  at  this  day  commonly  called  petty 
constables 'or  tythingmen,  were  by  the  common  law/ and  not  first 
ordained  by  the  said  statute  of  Winchester;  fot  that  statute  doth 
not  say  that  there  shall  be  such  officers  coilstituted,  but  clearly 
seems  to  suppose  that  there  were  such  before  the  making  of 
it. 

In  short,  the  truth  of  the  matter  seems  to  be  this ;  the  far  great- 
est part  of  the  business  of  high  constables  at  this  day  is  not  at  all 
appropriated  to  them  as  high  constables  t  but  only  as  officers  to 
execute  the  precepts  of  the  justices  of  the  peace,  which  any  other 
person  may  do  as  well  as  they.  The  original  and  proper  authority 
of  an  hi^h  constable,  as  such,  seems  to  be  the  rery  same  and  no 
other,  within  his  hundred,  as  that  of  the  petty  constable  within  his 
vill ;  and  therein,  most  probably^  he  is  coeval  with  the  petty  con- 
stable. He  has  tiie  superintendence  and  direction  of  all  petty 
constables  within  his  district ;  and  he  is  in  a  manner  responsible 
for  their  conduct,  since  he  is  bound  to  notipe  and  to  present  their 
defaults,  for  his  neglect  of  which  duty  he  is  representable  himself. 
The  other  usual  branches  of  this  office,  such  as  the  sunreying  of 
bridges^  the  issuing  of  precepts  concerning  the  appointing  of  over- 
seers of  the  poor,  surveyors  of  the  highways,  assessors,  and  col' 
lectors  of  the  land  tax  and  window  duties,  and  in  like  manner  the 
vi&wing  of  armour  by  the  above  mentioned  statute,  are  in  hinif 
not  of  necessity,  but  as  matter  of  convenience,  and  it  is  cfiscre- 
tionary  in  the  justices  whom  they  will  appoint  to  be  their  officers 
in  these  cases ;  others  have  been  superadded  to  their  office,  for 
the  like  reason  of  convenience,  by  sundry  acts  of  parliament,  sach 
as  the  issuing  of  precepts  for  the  licensing  of  alehouses,  for  the 
levying  of  county*  rates,  and  for  returning  lists  of  jurors ;  since 
one  person  can  do  all  much  easier  and  cheaper  than  so  many  dif- 
ferent  persons. 

II.  Who  shall  be  a  Constahle. 

Kd  person  is  qualified  to  be  a  constable  who  is  not  an  inha* 
bitant  of  the  place  for  which  he  is  to  serve.  Field.  Pen.  Stat, 
SSI. 

And  every  inhabitant  may  not  be  a  fit  person  to  be  appointed 
to  this  office,  for  he  ought  to  be  of  the  abler  sort  of  pariduoners; 
and  if  a  very  ignorant  or  poor  person  be  chosen,  he  may  by  law 
be  discharged,  and  an  abler  person  appointed  in  his  room. 

No  man  that  keeps  a  public  nouse  ought  to  be  a  constable.  P^ 
Holt  C.  J.    6  Mod.  42.    Et  vide  1  Ld,  Raym:  ISS. 

It  hath  been  said,  that  a  custom  in  a  town  that  the  inhabitants 
shall  serve  the  office  of  constable  by  turns,  according  to  the  sitoa* 
tioa  of  their  several  houses,  is  not  good ;  for  that  by  such  a  course 
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it  ma/lcome  to  a  woman's  turn  to  be  a  constable,  as  an  inhabitant   i  Bac.  Abr. 
of  one  of  those  houses ;  yet  we  find  such  Customs  allowed  to  be  ^^' 
good  in  later  books ;  and  it  seems,  that  the  consequence  of  the  ^^^  ^  ^*  R* 
reasoning  above  mentioned  may  well  be  denied,  since  a  woman  in 
such  case  may  procure  another  to  serve  for  her. 

Also  it  seemsy  that  a  practising  phvsiciany  being  chosi&n  con-  Physicians, 
stable  in  pursuance  of  such  custom,  has  no  remedy  fgr  his  dis-  ^  Haw.  c.  la 
charge;  for  that  tliere  are  no  precedents,  of  this  kind,  and  his  $  ^^*^ 
calling  is  private. 

But  in  Hex  V.  Clarke,  I  T.  72^682.  it  was  hplden  that  the  king 
may  exempt  any  person,  or  whole  bodies  porporate,  from  serving 
the  office  of  constable ;  subject  however  to  this  restriction,  that  the 
jexemption  be  not  extended  so  far  as  to  prevent  the  existence  of 
the  office  in  any  particular  place. 

Bv  the  32  //. B.C. 40.  The  president,  commons,  and  fellows  of  32 H.  8.  0. <o, 
the  mculty  of  physic  in  Lontlon  shall  not  be  chosen  constables. 

And  by  the    5  //•  8.  c.  6*   and   18  Geo*  2.   c.  15.     Surgeons  Surgeons, 
in  London  sh^l  be  freed  and  exempted  from  the  oflSce  of  con- 
stablcr 

On  an  indictment  against  Pondf  a  surgeon,  fpr  refusing  to  be  r.  t.  Pond, 
constable,  it  was  moved  to  the  attorney^general  that  a  noli  prO'  Com.  312. 
teqni  might  be  granted,  ^  for  that  by  the  5  H.  8.  c.  6.  (and  by  the 
32/f.  8.  C.40*  for  the  incorporating -.of  barbers  and  surgeons, 
which  incorporation  was  dissolved  by  the  above  act  of  18  Geo*  2.) 
all  persons  of  the  corporation  of  surgeons  within  London  are 
exempt ;  and  though  it  had  been  held  that  physicians  are  not 
exen^pt,  yet  by  the  equity  of  those  statutes,  and  by  the  custom  of 
the  realm,  a//  surgeons  have  been  allowed  the  same  privilege ;  and  \ 

therefore  a  noli  proseaui  was  allowed,  unless  cause  shewn.    And 
DO  cause  was  shewn,  tne  reporter  says,  that  ever  he  heard  of* 

But  in  a  more  recent  case  it  has  been  held,  that  a  member  of  R.  ▼•  Chappie, 
the  Barber's  company  in  the  pity  of  JtfOndon  is  not  exempted  frpm  ®^"-  ^^^  ^'Ti 
serving  the  office  of  constable.  s^Cam  b  91 

By  3>e  6  4"  7  fT.  c.  4.  Apothecaries  in  London^  and  within  seven     g.T'w' 
miles  thereof,  being  free  of  the  con^pany  of  fqpotheciM^ies,  and  also  ^  ^       '  *'* 
those  in  the  country  who  have  served  seven  years'  apprenticeship,  Apothecaries, 
shall  be  exempted  from  the  office  of  constable. 

Also  it  seems  certain  that  if  a  sworn  attorney,  or  other  officer  of  Attomies. 
the  courts  at  Westminster,  be  chosen  into  this  office,  he  may  have 
a  writ  of  privilege  fpr  his  discharge,  by  reason  of  his  necessary 
attendance  in  those  courts:  and  it  hath  been  resolved,  that  such 
officers  shall  have  this  privilege,  not  only  where  there  is  no  special 
custom  concerning  the  election  of  constables,  but  also  where  they 
are  chosen  by  a  particular  custom,  in  respect  of  th^ir  estates,  or 
otherwise ;  for  that  no  such  custom  shall  be  intended  to  be  more 
ancient  than  the  usages  of  those  courts,  and  therefore  shall  give 
way  to  them.    2//atv.  c.lO.  $39. 

And  upon  the  like  reasons,  it  is  taken  for  granted,  that  prac-  Barristen  at 
tising  barristers  at  law,  and  the  servants  of  members  of  parliament,  bi^*  Servant*!  to 
have  the  same  privilege ;  but  there  seem  to  have  been  no  resolu-  ™«>?b«"  of 
tioDS  to  this  purpose.     2  Ham.  c.  10.  §  39.    .  parliament. 

Also  it  hatli  been  resolved  that  an  alderman  of  London^  for  the  Aldermen  of 
like  reasons,  is  not  compellable  to  b^  a  cQqstabl^.    2  Hatv,  c.  10.  London. 
J40. 
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But  it  hath  been  ho]den  that  a  captain  of  the  king's  guards, 
being  presented  to  serre  as  constable,  in  pursuance  of  a  custom 
in  respect  of  his  lands  in  a  town,  cannot  claim  this  privilege;  for 
that  notwithstanding  be  is  bound  by  his  office  to  personal  attend- 
ance on  the  king's  person,  yet  such  office  being  or  late  institution, 
shall  not  prevaO  against  an  ancient  custom.    2  Hdto,  c.  10.  $  41. 

Yet  if  such  an  officer  as  before  mentioned,  or  a  gentleman  of 
quality  who  hath  no  such  office,  or  a  practising  physidah,  b6  chosen 
constwle  of  a  town,  which  hath  sufficient  persons  besides  td 
execute  this  office,  and  no  special  custom  concerning  it,  perhsps 
he' may  be  relieyed  by  the  kmg's  bench.;  but  it  seems  that  even  s 
custom  cannot  ex'i^mpt  fitting  persons  from  serving  the  office  of 
constable,  where  there  are  not  sufficient  besides  them  to  execute 
it.     But  these  points  seem  not  to  be  settled.    2  Httm.  c  10.  $41. 

But  no  Serjeant,  corporal,  drummer,  nor  private  man,  serving  in 
the  militia,  shall,  dturmg  Uie  time  of  such  service,  be  lid>le  to 
serve  the  office  of  constfuble. 

And  by  stat.  57  Geo.  S.  r.  44.  §  S.  No  officer,  noh-commfssioiied 
officer,  or  effective  member  of  any  yeomanry  corps,  or  volunteer 
cavalry,  shall,  during  the  period  of  nis  continuing  enrolled  in,  snd 
an  elective  member  of  such  yeomanry  corps,  or  volunteer  ctfslry, 
be  comjpellable  or  compelled  to  serve  the  office  of  Nonstable  in  tbi 
parish  to  which  he  belongs. 

By  the  JL  W.  c.  18.  ^11.  Every  teacher  of  preacher  in  holj 
orders,  or  pretended  holy  orders,  that  is  a  minister,  preadier,  or 
teacher  of  a  congregiltion^  shall  from  the  time  of  his  subAetiptioii 
and  taking  the  oaths,  be  exempted  from  the  office  of  constable* 

And  by  10  4- 11  tV.  c.  2S.  §  2.  S.  The  prosecutor  of  a  felon  to 
conviction,  shall  be  discharged  from  tne  office  bf  constsU^ 
[See  title  JFrtonif,  §  iv.  Vol.Il.] 

Inasmuch  as  the  office  of  a  constable  is  wholly  ihinisterial,  end 
no  way  judicial,  it  seems  that  he  may  appoint  a  deputy  to  execote 
a  warrant  directed  to  him,  when  by  reason  of  stfckness,  absence,  or 
otherwise,  he  cannot  do  it  himself:  yet  it  ddth  not  seem  td  be 
settled  that  a  constable  cAn  make  H  deputy,  without  sbrae  special 
cause.    2  Hatv.  e,  10.  §  S6. 

In  the  case  of  Medkurd  v.  JFatey  3  Burf.  1259.  The  high  con* 
stable  appointed  a  deputy  td  billet  soldiers  under  th^  mutiny  set; 
this  appointment  was  by  parol  only,  and  the  deputy  wits  not  sworn. 
By  Ld.  Mansfield  and  th^  coUrt :  the  high  cohscabl^  had  powtf 
by  the  act  to  billet  soldiers ;  and  he  nrny  appoint  a  depii^  to  tin 
particular  ministerial  act.  Thid  ih  a  ministerial  (not  a  ju^cisl)  M; 
and  a  conift^l^  may  appoint  a  df^uty  to  do  liiii^terid  actlu 

In  Rex  v;  the  Inhabtianis  of  Hope  Mansell,  €M.  252.  it  iris 
considered  that  a  constable  could  appoint  tf  deptrtt. 

And  in  the  case  of  Rex  v.  Clarke j  1  T.  R,  882.  it  tistUktA  to  be 
adnutted  as  a  settled  point  that  a  constaUfe  mAy  appoint  a  dq>otf. 

The  superior  roust  be  answerable  for  his  deputy,^  vipiA  sitj  mil* 
carriage ;  unless  the  deputy  is  duly  allowed  and  sworn ;  for  tboi 
he  IB  constable.     Wooas  Inst,  b.l.c.  7* 

Where  a  person  is  appointed  constable,  and  he  procure  a  deputy 
to  serve  for  him,  who  is  approved  of  by  the  inbdiitattls  Aid  s#on 
in  at  the  Leet,  the  lid>iUty  of  the  principal  is  at  fl(d  ^,  viA  ^ 
cannot  afterwards  be  called  upon  to  serve  the  office :  if,  therefoKi 
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die  aubstitute  absccmd  and  do  not  serve,  the  principal  is  discharged 
notwithstanding.     UnderhiU  v.  fVitts^  8  Esp.  R.  &S. 

By  1  IT.  c.  IS.  §  7«  If  any  person  dissenting  from  the  church  of  Dhsentfinsp> 
England  shall  be  chosen  constable,  and  shall  scruple  to  take  upon  pointing  a 
him  the  office  in  regard  of  the  oaths,  or  any  other  matter  required  deputy. 
to  be  done  in  respect  of  such  office,  he  may  execute  it  by  a  suf- 
ficient deputy  by  him  to  be  provided,  to  be  allowed  by  such  per* 
sons,  and  in  such  manner,  as  such  <^cer  should  by  law  have  been 
allowed. 

And  by  31  G«o.S«c.32.  §7.  the  like  privileges  are  giveti  to 
Roman  catholics  on  their  taking  and  subscribing  the  oath  and 
declaration  therein  specified. 

III.  Haw  (Aosen  and  saoom. 

Of  common  rieht  the  constable  is  to  be  chosen  by  the  jury  in  By  whom  to  be 
the  leet,  and  if  the  party  be  present  and  refuse,  the  steward  may  cfaoien. 
fine  him ;  if  absent,  the  homage  must  present  his  refusal  at  the 
next  court,  and  then  he  shall  be  amerced ;  also  if  the  party  chosen  By  whom  to  be 
be  present,  he  shall  take  the  oath  in  the  leet ;  if  absent,  before  the  sworn. 
justices  of  the  peace,  who  still  administer  the  oath  to  him  as  con- 
servators of  the  peace  at  common  law.    Per  Cur.  Fletcher  v. 
Ingram^  1  Salk,  175.    1  Ld.  Raym.  69. 70. 

Anciently  the  practice  was  that  in  every  hundred  where  there  2  Bac.  Abr. 
was  a  feudal  lord,  the  constables  were  sworn  in  and  admitted  by  Conu.  a. 
the  lord  or  his  steward  in  his  leet ;  but  where  there  was  no  such  p<  683. 
feudal  lord,  the  sheriff  in  his  torn  had  the  swearing  and  placing  of 
them  in ;  also  if  there  was  no  feudal  lord  of  the  hundred,  an  annual 
officer  was  chosen,  who  was  to  preside  over  the  whole  hundred, 
who  was  called  Uie  high   constable;  but  if  the  hundred  were 
feudal,  as  it  often  anciently  was,  then  such  lord  of  the  hundred 
administered  the  office  himself. 

But  now  the  usual  manner  is,  that  the  high  constables  of  bun-  cbooiing  higlk 
dreds  are  chosen  either  at  the  quarter  sessions  of  the  peace ;  or  if  oonstablee. 
out  of  the  sessions,  then  by  the  greater  number  of  the  justices  of 
the  division  where  they  reside ;  and  likewise  that  they  are  sworn 
either  at  the  sessions,  or  by  warrant  from  the  sessions ;  whioh 
course  hath  been  often  allowed  and  commanded  by  the  justices  of 
the  assize.    Dalt,  c.  28. 

The  reason  thereof  may  be  this,  as  hath  been  intimated  abovei 
namely,  that  their  office  at  present  doth  not  so  much  consist  in 
cscecuting  the  office  of  high  constable  as  such,  as  in  executing  the 
justices'  precepts,  which  they  may  do  for  the  most  part,  whether 
they  be  mdeea  high  constables  or  not. 

And,  moreover,  every  petty  constable  being  a  principal  peace  Pettycomtables 
officer,  and  it  being  necessary  for  the  preservation  of  the  peace  appointed  by 
that  every  vill  should  be  furnished  with  one,  the  justices  of  the  justicet  of  the 
peace  have,  ever  since  the  institution  of  their  office,  taken  upon  ^eI^w   c.  10 
them  as  conservators  of  the  peace,  not  only  to  swear  the  petty  149.  ' 
c^Mtables,  which  have  been  chosen  at  a  torn  or  leet,  but  also  to 
nominate  and  swear  those  who  have  not  been  chosen  at  any  sudi 
court,  on  the  neglect  of  the  sheriff}  or  lords  to  hold  their  courts, 
or  to  take  care  that  such  officers  are  appointed  in  them.    Also  it 
seems,  that  such  justices  have  always  used  for  good  cause  to  ^^ 
place  such  officers  which  have  been  so  diosen  and  swoni  by  them. 
And  this  power  of  justices  of  the  peace  having  been  confirmed  by 
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the  uulutcrfupted  usage  of  many  ages  shall  not  now  be  disputedf 
but  shall  be  presumed  to  have  been  grounded  on  sufficient  authority* 
And  some  have  carried  this  point  so  iar,  as  to  allow  the  justices  at 
their  sesisions  to  swear  pne  who  was  chosen  at  the  leet,  and  unduly 
rejected  by  tlie  steward,  who  had  sworn  another  in  his  place. 
2  Havo.  c.  10.  §  49, 

Dr.  Franchard  was  chosen  constable  of  Milbome  Port  at  the 
leet,  which  immediately  adjourned ;  and  he  was  afterwards  swom 
in  by  a  single  justice  of  the  peace  :  and  upon  motion  for  aninCbnn- 
atioji  as  not  being  duly  sworn,  the  court  held  this  to  be  a  good 
swearing.     Jlex  v.  Dr.  Franckardj  2  Stra.  1149. 
Where  no  con-        The  justices  of  the  county  o^  Northampton  at  their  general  sa^ 
viable  hath  been  sions  chose  a  constable  for  Holmby^  and  for  not  coming  in  to  take 
befpre.  {\^Q  oath  proceeded  against  him.     Which  proceedings  being  re- 

moved by  certiorari  into  the  king's  bench,  it  was   moved  on 
affidavits  that  there  had  not  been  a  constable  there  for  fifty  years 
before,  and  that  he  might  be  discharged ;  alleging  likewise,  that 
Holmby  was  a  privileged  place,  and  that  all  the  inhabitants  were 
the  duke  of  York's  tenants.     But  the  couirt  held  that  they  could 
not  discharge  him  on  motion,  and  said  that  they  must  determine 
the  matter  by  action  of  false  imprisonment,  or  some  other  way ; 
and  inclined  strongly  that  he  could  not  any  way  be  discharged. 
For,  by  the  Courts  though  originally  constables  were  chosen  in  leets, 
yet  the  constable  being  an  offioer  whose  duty  it  is  to  keep  the 
peace,  the  justices  may  choose  him  in  cases  of  necessity.    Cau  o/* 
the  Constable  o/Holmbif,  2  K^.  557.     1  Bac.  Abr.  684. 
Where  the  Icet        However,  it  is  certain  that  justices  of  the  peace  had  power  to 
•.hall  make  de-    nominate  and  swear  constables,  on  the  default  of  the  torn  or  leet. 
**"&      r         l>efore  the  statute  of  13  4- 14  C.  2.  c.  12.  and  therefore  that  they 
c^is.^4  15  ^      ^^^^  ^^^^  authority  in  some  cases  not  mentioned  in  that  statute, 
Constable  dying  which  enacts,  that  if  a  constable  shall  die,  or  go  oak  of  the  parish, 
or  leaving  the     any  two  justices  may  make  and  swear  a  new  one,  until  the  lord 
parish.  shall  hold  ^  leet,  or  till  the  next  quarter  sessions,  who  ^uill  a{>^ 

prove  the  officer  so  made  and  swom,  or  appoint  another :  and  if 
any  officer  shall  continue  above  a  year  in  his  office,  the  justices  in 
their  quarter  sessions  may  discharge  him,  and  put  in  another  till 
the  lord  shall  hold  a  court  as  aforesaid.    2  Haw.  c.  10.  §  50. 

Wheatherhead  v.  Drewry  8f  others.  11  East.lQS.  The  bo- 
rough of  Derby  is  a  town  corporate  by  a  charter  of  C.  2.  which 
charter,  after  creating  a  mayor  and  other  officers,  also  de- 
olwres  that  certain  of  these  shadl  be  justices  of  the  peace  withis 
that  borough.  Until  1809  there  had  never  been  an  appointment  of  a 
high  constable  within  the  borough.  In  that  year  Uiere  was  one 
appointed;  and  for  levying  by  £stress  a  Tate  in  the  nature  of  a 
county  rate  imposed  by  the  quarter  sessions  of  the  borough  upon 
the  said  borough,  an  action  of  trespass  was  brought  against  the 
high  constable  and  two  magistrates.  And  it  was  held  that  it  was 
competent  to  them  to  create  such  office,  and  that  the  i^iGeo.^* 
c.  18.  extended  to  charter  justices  as  well  as  to  justices  having 
pommissions  immediate  from  the  crown.  This  doctrine  had  alio 
been  held  in  the  case  of  Rex  v.  «/•  Greeny  6  T.  R.  228. 
Mandamvs  to  And  it  seems  to  be  clear  at  this  day  that  the  king's  bench  hath 
compel  the  power  by  mandamus  to  compel  the  court  or  judge  to  swear  a 
twearinj;  a         coDstdble  duly  chosen.    2  Ham.  c.  10.  <  47« 

looBtable.  ■         ^  ^  "^ 
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If  conatablesy  wheo  chosen,  refuse  to  be  aworn,  a  justiccr  of  the  Constable  r». 
peace  may  bind  them  over  to  the  assizes  or  sessions  (there  to  be  Aiding  to  h% 
mdicted).    Dalt.c,  2S.     Rex  v.  Lone,  2  Sir.  920.  »«'o™- 

But  it  seemeth  there  can  be  no  commitment,  but  only  indict- 
ment upon  the  refusal ;  and,  if  found  against  him,  to  assess  a 
good  fine  upon  him,  and  then  commit  him  for  that  cause.  Crau)' 
ley  I  case,  Cro.  Car,  567. 

It  seems  that  the  sheriff,  or  steward  of  the  leet,  cannot  lawfully  HowpuniilMd. 
commit  them  for  such  refusal,  without  more ;  but  it  is  said  that  if 
the  party  be  present  in  the  court,  he  may  be  fined ;  and  that  if  he 
be  absent,  and  have  a  certain  time  and  place  appointed  him  by  the 
sheriff  or  steward,  for  the  taking  of  the  oath  before  a  justice  of  the 
peace,  and  have  also  express  notice  of  such  appointment  and  be 
presented  at  the  next  court,  for  having  refused  to  take  it  accord- 
iiigty,  he  may  be  amerced :  also  it  seems  that  in  either  case  he 
may  be  indicted  (A)  at  the  assizes  or  sessions.    It  is  advisable  Indictmento  far 
in  all  pleadings  in  any  action  concerning  such  a  fine  or  amer-  rtfiuaL 
ciament,  and  in  all  indictments  for  such  refusal,  especially  and 
expressly  to  set  forth  the  manner  of  every  such  election,  appoint* 
nient,  notice,  and  refusal,  and  before  whom  the  court  was  holden. 
And  it  hath  been  adjudged  that  it  is  insufficient  to  say  in  general 
that  the  party  was  duly  elected,  or  lawfully  elected,  or  that  he 
had  notice,  without  setting  forth  the  special  circumstances  thereof. 
Also  it  is  aaid  to  have  been  adjudged  that  an  indictment  for  not 
finding  a  sufficient  person  to  serve  the  office  of  constable,  without 
shewing  that  the  party  refused  to  serve  it  himself,  is  insufficient* 
2//azD.€.  la  $46. 

As  the  form  of  a  constable's  oath,  in  Dalian^  doth  not  contain  Constablo  « 
the  hundredth  part  of  the  constable's  duty,  nor  indeed  tlie  most  <m^ 
material  instances  of  it,  it  may  be  more  eligible  (as  no  particular 
form  is  directed  by  any  statute)  to  swear  him  (B)  to  the  due  ex- 
ecution of  his  office  in  general  than  to  descend  to  those  particulars ; 
Jest  by  mentioning  some  parts  of  hjs  duty,  and  not  others,  he  may 
be  induced  to  think  that  those  others  are  not  ^o  necessary. 

By  Stat.  1  Geo-  st.  2.  c.  13.  High  constables  are  to  take  the  oatlis  i  G.  tt.  2.  c  17. 
4>f  allegiance,  supremacy,  and  abjuration,  as  other  persons  who  Oatlis  of  aUe. 
qualify  for  offices;  but  they  are  not  within  the  statute  of  the  gi*»ce  *"d 
525  C.  2.  c.  2.  as  to  receiving  the  sacrament,  and  subscribing  the  •"P"'"*^* 
declaration  i^ainst  transubstantiation ;  and  petty  constables  are 
exempted  both  from  the  one  and  from  the  other. 

IV.  His  Power  as  a  Conservator  of  the  Peace. 

Every  high  and  petty  constable  are  by  the  common  law  con-  Constable  aeon- 
servators  of  the  peace.    2  Hav3,  c.  8.  §  6.     Crom,  6.  Dab.  c.  I .      "^^^  ^^  *« 

And  therefore  if  any  man  shall  make  an  aflPray  or  an  assault  jSTiomimt 
upon  another  in  the  presence  of  the  constable,  or  shall  threaten  to  for  an  affray  in 
kill,  beat,  or  hurt  another,  or  shall  be  in  a  fury  ready  to  break  the  his  presence. 
peace,  the  constable  may  commit  him  to  the  stocks,  or  other  safe 
custody  for  the  present,  and  after  may  carry  him  before  «  justice 
or  to  gaol  until  be  shall  find  surety  lor  the  peace,  which  surety 
the  constable  himself  may  also  take  by  obligation,  to  be  sealed  and 
delivered  to  the  king*s  use ;  and  if  the  party  will  not  find  surety  to 
the  constable,  he  may  imprison  the  party  until  he  shall  do  it. 
JDalt.  cA. 

^     VOL*  I.  P   P 
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S  IV.  V. 


Subordinate  to 
the  justices  of 
the  peace. 
2  Haw.  c.  10. 
$55. 


S3  G.  3.  c.  55. 

5  1- 
Punishment  for 

neglect  of  duty. 


Justices  may 
impose  a  fine. 


Appeal. 


S7  G.  8.  c.  SO. 

Constable  not 
to;Mn^  with 
warrant. 


It  is  submitted^  that  a  constable  cannot,  in  a  case  of  affr&y. 
arrest  without  a  warrant  from  a  magistrate,  unless  an  actual  breach 
of  the  peace  be  committed  in  his  presence ;  or  in  other  words, 
Jlagrante  delicto.  He  cannot  arrest  of  his  own  authority  after  the 
affray  is  over.  See  the  argument  of  Best  Serj.  and  the  judgment 
of  Mansfield  C.J.  in  Cl'^ord  y,  Brandon,  2  Campb.  367.  871. » 
and  Reg.  v.'  Toole^  Sf  others,  2  Ld,  Rai/m.  1296.  and  1  Russ. 
Bk,  3.  c.  3.  on  Manslaughter,  f  4. 

V.  His  Duty  as  a  Subordinate  Officer  to  Justices  of  the  Peace, 

afid  Punishment  for  Neglect. 

It  hath  always  been  hoi  den  that  the  constable  is  the  proper 
officer  to  a  justice  of  the  peace,  and  bound  to  execute  his  war- 
rants; and  therefore  it  hath  been  resolved  that  where  a  statute 
authorises  a  justice  of  the  peace  to  convict  a  man  of  a  crime,  and 
to  levy  the  penalty  by  warrant  of  distress  without  saying  t6  whom 
such  warrant  shall  be  directed,  or  by  whom  it  shall  be  executed, 
the  constable  is  the  proper  officer  to  serve  such  warrant,  and  in- 
dictable for  disobeying  it.    2.  Hain,  eAO,  §  35. 

By  33  Geo.  3.  c.  55.  $  1 .  Two  justices  at  any  special  or  petty 
sessions,  upon  complaint  upon  oath  before  them,  of  any  neglect 
of  duty,  or  of  any  disobedience  of  any  lawful  warrant  or  order  of 
any  justice,  by  any  constable,  or  other  peace  or  parish  officer, 
(such  person  having  been  duly  summoned  to  appear  and  answer 
to  such  charge  or  complaint,)  may  impose,  upon  conviction,  any 
reasonable  fine  not  exceeding  40f.  upon  such  constable  or  other 
officer,  as  a  punishment  for  such  disobedience  or  neglect  of  duty; 
and,  if  not  paid,  such  justices  so  assembled,  may  by  their  warrant 
levy  the  same  by  distress  and  sale  of  the  goodTs  of  the  offender, 
rendering  to  him  the  overplus  (if  any)  after  deducting  such  fine, 
and  the  charges  of  such  distress  and  sale ;  the  fine  to  be  applied 
and  disposed  of  for  the  relief  of  the  poor  of  the  parish,  township 
or  place  where  such  offender  shall  reside,  at  the  discretion  of  jus- 
tices imposing  the  same.  And  for  want  of  such  distress,  such 
person  shall  be  committed  to  the  house  of  correction  for  any  space 
of  time  not  exceeding  ten  days. 

Arid  if  any  person  shall  think  himself  aggrieved  by  any  thing 
done  in  the  execution  of  this  act,  he  may  appeal  to  the  next  ge- 
neral quarter  sessions  of  the  county  or  place  where  he  shall  reside, 
upon  giving  ten  days  notice  at  least  thereof. 

§  2.  And  no  person  acting  under  any  such  warrant  of  distress 
shall  be  deemed  a  trespasser  ab  initio  by  reason  of  any  irregularity 
in  such  warrant  or  proceedings  thereupon. 

But  by  27  Geo.  3.  c.  20.  §  2.  The  officer  executing  such  warrant. 
if  required,  shall  shew  the  same  to  the  person  whose  goods  and 
chattels  are  distrained,  and  shall  suffer  a  copy  thereof  to  be  taken. 
In  no^case,  however,  is  a  constable  required  to  part  with  the 
warrant  out  of  his  own  possession ;  for  that  is  his  jasCificatioo. 
I  Ease^  P.  C.  319.  1  MS.  Sum.  250. 

A  bailiff  or  a  constable,  if  they  be  sworn  and  commonly  known 
to  be  officers,  and  act  within  their  own  precincts,  need  not  she* 
their  warrant  to  the  party,  notwithstanding  he  demand  the  sight  (^ 
it ;  bat  thestf  and  all  other  persons  whatsoever  making-  an  arreft* 


ought  to  acquaint  tlie  party  with  the  8ubstance  of  their  warrant!. 
2  Haw.  c.  13.  $  28.     1  Hale,  458.  .583.     1  Ease$  P.  C.  319. 

And  all  private  penom  to  whom  such  warrants  shall  be  directed* 
snd  even  officers,  if  they  be  not  sworn  and  commonly  known,  and 
even  these,  if  they  act  out  of  their  own  precincts,  must  shew  their 
warrants,  if  demanded. 

Though  it  appears  to  be  established  as  law,  that  it  be  not  ne- 
cessary to  shew  the  warrant  to  the  party  arrested,  it  is  certainly 
expedient  that  whenever*  an  arrest  be  made  by  virtue  of  a  warrant* 
the  warrant  (if  demanded  at  least)  should  be  produced. 

If  homicide  ensue,  the  legality  of  the  warrant  is  material.  See 
what  is  said  on  this  subject,  per  Ld.  Kentfon  C.  J.  in  Hale  v. 
Roche,  ST.R.  187. 

Blatcher  v.  Kemp,  Maidstone  Sum.  Ass.  1782,  1  H.BlaclS*  No  conttablt 
(fl.)  This  was  an  action  of  trespass  for  entering  the  plaintiff's  can  execute  a 
house.  The  defendant  had  acted  under  a  warrant  from  a  justice  warrant  out  of 
to  search  for  nets ;  the  warrant  on  being  produced  was  directed  *"*  dutnct. 
**  To  the  constable  of  Shipborne ;  to  Samuel  Carter,  and  to  all 
other  officers  of  the  peace  m  the  county  of  Kent."  Evidence  was 
given  that  the  defendant  was  borsholder  of  the  hundred  of  Little 
Peckham,  which  adjoined  to  the  hundred  of  Shipborne  in  which 
the  plaintiff's  house  was  situated. — It  was,  for  the  defendant,  con- 
tended that  he  was  constable  for  the  county,  and  came  within  the 
warrant,  which  was  directed  to  all  officers  of  the  peace  in  the  coun^ 
ty  of  Kent, — But  it  was  argued,  contrd,  that  when  a  justice  directed 
a  warrant  generally  to  a  constable  of  a  given  district,  and  all  other 
peace  officers  within  the  countv*  it  was  reddendo  singula  singulis 
to  the  constable  of  each  district  in  the  county,  according  as  the 
warrant  might  require  execution  in  any  part  of  the  county.  But 
no  justice  could  by  such  a  warrant  authorise  a  constable  of  one 
hundred  to  act  in  another  without  specially  appointing  him  so  to 
do.  If  the  defendant,  not  being  constable  of  Shipborne,  had  been 
required  to  execute  the  warrant  and  had  refused,  he  could  not 
have  been  punished  for  his  refusal.  He  was  only  a  volunteer, 
neither  generally  described  in  the  warrant  nor  specially  named, 
and  was  not  entitled  to  notice  under  the  statute. — Ld.  Mansfield. 
•'0  constable  can  act  under  a  warrant  out  of  his  district :  it  is  cer- 
tainly to  be  taken,  reddendo  singula  singulis.  I  remember  a  fa- 
mous case  at  Norwich,  where  it  was  so  determined.  The  reasons 
given  by  the  counsel  for  the  plaintiff  are  good  ones ;  they  weighed 
with  me  in  the  Norwich  case.  This  warrant  is  directed  "  To  the 
constable  of  Shipborne ;  to  Samuel  Carter,  and  to  all  other  peace 
officers;**  the  aefendant  is  neither  constable  of  Shipborne  nor 
Samuel  Carter,  and  the  general  direction  is  to  be  taken  to  each 
within  his  district.  Therefore  as  the  warrant  was  not  directed  to 
the  defendant  he  cannot  justify  under  it,  and  the  plaintiff  must 
have  a  verdict  for  1*. 

Milton  V.  Green  8f  Genner,  5  East  233.  Goods  were  taken  by 
constables  under  a  warrant  of  distress,  granted  by  a  justice  of  the 
peace  for  the  county  of  Kent,  directed  '^  to  the  constables  of  the 
lower  half  hundred  of  C.  and  G.  in  the  county  of  Kent ;"  which 
warrant  recited,  that  the  plaintiff,  (whose  goods  were  distrained) 
of  the  parish  of  G.  tu  the  said  county,  was  ballotted  for  the  militia 
of  the  said  county ;  and,  having  refused  to  serve,  &c.  was  Con* 
victed  in  a  certain  penalty,  for  levying  which  the  warrant  waa 
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grflnted.<— Held,  that  if  the  warrant  turn  out  to  liave  been  execu- 
ted within  a  certain  part  of  the  parish  of  G.  toithin  thejurudidion 
of  ike  cinque  parity  and  not  toiihin  the  county  of  Kentf  the  con- 
ttables  are  not  within  the  protection  of  the  statute  24*  Geo,  2.  c.44. 
§  6.  and  may  be  sued  in  trespass  without  the  magistrate's  being 
made  a  defendant. 

Jones  V.  Vau^han,  5£a^.445.  A  constable  executing  the 
warrant  of  a  justice  of  the  peace,  and  sued  in  trespass  without  the 
magistrate,  is  within  the  protection  of  the  24*  Geo.  2.  c.  44.  §6* 
and  entitled  to  a  verdict  on  proof  of  such  warrant,  having  fint 
complied  with  the  plaintiff's  demand,  of  a  perusal  and  copy  of  the 
warrant  before  the  action  brought,  though  not  within  six  dayt 
afler  such  demand,  as  the  act  directs. 

And  see  tit.  affray*  III.  Vol.  I.  p.  27. 

VI.  His  Indemnity  and  Protection  in  his  Office, 

If  an  action  is  brought  against  a  constable  for  any  thing  done  bj 
virtue  of  his  office,  he,  and  also  all  others  which  in  his  aid  or  by 
his  command  shall  do  a  thing  concerning  his  office,  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence  ;  and  if  he 
recover,  he  shall -have  double  costs. 

^  5.  Such  action  shall  be  laid  in  the  county  where  the  fact  wai 
committed,  and  not  elsewhere. 

Formerly  the  constable  was  bound  to  take  notice  of  the  juris- 
diction of  the  justice ;  insomuch  that  if  the  justice  issued  a  war- 
rant in  any  matter  wherein  he  had  no  jurisdiction,  the  constable 
was  punishable  for  the  execution  of  it.  But  now,  by  the  stat. 
24  Geo.  2.  c,  44.  §  6.  it  is  enacted  that  no  action  shall  be  brought 
against  any  constable,  headborough  or  other  officer,  or  against  any 
person  acting  by  his  order,  and  in  his  aid,ybr  any  thing  done  in 
obedience  to  the  toarrant  under  the  hand  or  seal  of  any  justice  of 
the  peace f  until  demand  hath  been  made,  or  left  at  the  usual  place 
of  nis  aibode,  by  the  party,  or  by  his  attorney,  in  writing,  signed 
by  the  party  demanding  the  same,  of  the  perusal  and  copy  of  such 
warrant,  and  the  same  hath  been  refused  or  neglected  for  six  dayi 
after  such  demand ;  and  if  after  compliance  therewith,  any  action 
shdl  be  brought  against  such  constable,  headborough  or  other 
officer,  or  against  such  person  acting  in  his  aid  for  any  such  cause 
as  aforesaid,  without  making  the  justice  or  justices  wno  signed  or 
sealed  the  said  warrant  defendant  or  defendants,  on  producmg  and 
proving  such  warrant  at  the  trial,  the  jury  shall  give  their  rerdict 
for  the  defendant,  notwithstanding  any  defect  of  jurisdiction  in 
such  justice  or  justices.  And  if  such  action  be  brought  jointly 
against  such  justice  or  justices,  and  also  against  such  constaJ>le  or 
other  officer,  &c.  on  proof  of  such  warrant,  the  jury  shall  find  for 
such  constable,  notwithstanding  such  defect. of  jurisdiction  as 
aforesaid ;  and  if  the  verdict  be  given  against  the  justice  or  jus- 
tices, the  plaintiff  shall  recover  his  costs  against  him,  to  be  taxed 
in  such  manner  by  the  proper  officer,  as  to  include  such  costs  as 
the  plaintiff  is  liable  to  pay  to  such  defendant,  for  whom  such 
verdict  shall  be  found  as  aforesaid. 

Note :  By  this  it  seemeth  that  the  constable  ought  not  to  return 
the  warrant  to  the  justice,  but  to  keep  it  for  his  own  justification; 
for  he  cannot  grant  to  the  party  the  perusal  of  the  warrant,  unless 
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he  hath  it ;  but  he  mu«t  certify  to  the  justice  what  he  hath  done  in 
the  execution  thereof. 

And  by  24  Geo.  2.  c.  ^.  §  8.  No  action  shall  be  brought  against  No  action  but 
any  constable  acting  as  aforesaid,  but  within  six  calendar  months  within  ax 
after  the  act  committed.  month*. 

[For  this  subject,  see  title  3[u0tice0  of  t^t  Peace.] 

Acting  as  aforesaid,']  that  is,   under  the  warrant  of  a  magis-  Constable* act* 
trate.    If,  therefore,  a  constable  acts  tvithout  a  toarrant,  the  statute  »"fif  without 
does  not  apply,  and  the  action  against  such  constable  may  be  ''!!^"[u°*^ 
brought  after  the  expiration  of  six  calendar  months,  and  at  any  gn^tute. 
time  within  the  period  allowed  by  the  statute   of  limitations. 
21  J.  1.  c.  16.     Postlethxvaite  v.  Gibson,  Midd.  Sitt.  qfier  M.  T. 
41  Geo^  3.  Cor.  Ld.  Kenyon  C.  J.  2  Selm.  N,  P.  859.  (n)  3  Esp. 
226.  S.C. 

Any  thinv  done  in  obedience  to  any  warrant.^  The  officer 
roust  prove  that  he  acted  fn  obedience  to  the  warrant,  and  where 
the  justice  of  peace  cannot  be  liable,  the  officer  is  not  entitled  to 
the  protection  of  the  statute.  Money  v.  Leach,  3  Burr.  1766. 
BeU  V.  Oakley,  2M.SfS.  259.  But  if  the  officer  act  in  obedience 
to  the  warrant,  it  is  immaterial  whether  the  warrant  be  legal  or 
not.  If  the  warrant  direct  the  officer  to  seize  *'  stolen  goods," 
and  he  seizes  goods  which  fall  within  the  description  contained  in 
the  warrant  in  other  respects,  although  they  turn  oat  not  to  be 
stolen,  he  is  still  under  the  protection  of  the  statute..  Price  v. 
Messenger,  2  Bos.  Sf  PuU.  158. 

But  a  constable  who  commits  a  person  in  charge  is  not  liable  But  a  constable 
to  an  action  for  false  imprisonment,  though  the  charge  be  ill  found-  >»  justified  in 
ed,  unless  he  make  himself  a  party  in  oppressing  the  person  com-  ^^^^T^J?^^" 
mitted,  knowing  the  charge  to  be  so;  for  if  a  regular  charge  be  **^"** 
made  before  him,  he  is  warranted  by  law  in  committing  the  party 
charged.     White  v.  Taylor  Sf  Simcoe,  4  Esp.  R.  80. 

By  virtue  of  his  office.]  A  constable  who  imprisons  a  person  on 
suspicion  of  felony  without  any  reasonable  grounds,  of  his  own 
authority,  without  any  warrant  or  charge  from  any  other  person, 
is  within  the  stat.  21J.  1.  c.  12.  which  requires  the  venue  to  be 
laid  in  the  proper  county.  If  a  private  person  act  in  such  case 
in  aid  of  the  constable,  and  upon  nis  command,  he  also  is  within 
the  statute  ;  otherwise,  if  he,  the  prime  mover,  act  as  a  principal 
in  the  transaction.  Staight  v.  Gee  and  Carver,  Sitt.  at  Guildhall 
after  M.  T.  1818.     Cor.  Abbott  C.J.  2  Stark.  N.  P.  445. 

If  the  constable  be  assaulted  in  the  execution  of  his  office,  he  Constable  as- 
need  not  go  back  to  the  wall,  as  private  persons  ought  to  do :  and  saulted  need  not 
if  in  the  striving  together,  the  constable  kill  the  assailant,  it  is  no  g®  back  to  the 
felony :  but  if  the  constable  be  killed,  it  shall  be  construed  pre-  ^^ 
mediuted  murder.     HaWs  Sum.  36.  37.     1  Hale,  457. 

VII.  Concerning  the  Expenses  of  his  Office, 

By  the  27  Geo.  2.  c.  20.  §  2.  The  constable  executing,  a  justice's  27  G*  2.  c.  so. 
warrant,  for  levying  a  penalty  or  other  sum  of  money  directed  Charges  of 
by  an  act  of  parliament,  by  distress,  may  deduct  his  own  reason-  n»king  diatress* 
able  charges  of  taking,  keeping,  and  selling  the  goods  distrained  ; 
returning  the  overplus  on  demand,  after  such  penalty  or  sum  of 
money  and  charges  deducted. 
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A  person  committed  to  gaol  for  any  misdemeanor  shall 
bear  his  own  charges  (if  able)  for  conveying  or  sending  him  to 
the  said  gaol,  and  the  charges  of  Uiose  that  guard  him  thither ; 
and  if  he  shall  refuse  at  the  time  of  commitment  to  defray  the 
same,  or  shall  not  then  pay  the  same,  the  justice  committing  him 
shall,  by  warrant  to  the  high  or  petty  constable  where  the  person 
shall  inhabit,  or  from  whence  he  shall  be  committed,  or  where  he 
shall  have  any  goods  within  the  county,  order  so  much  to  be  sold 
thereof,  as  by  his  discretion  shall  satisfy  the  same  ;  the  appraise- 
ment to  be  made  by  four  honest  inhabitants. 

And  if  he  have  not  money  nor  goods  within  the  county  suf- 
ficient to  bear  the  charges  of  himself  and  of  those  who  con- 
vey him  to  the  gaol  or  house  of  correction,  the  constable  may 
make  application  to  a  justice,  who  may  upon  oath  examine  into 
and  ascertain  the  reasonable  expenses,  and  shall  by  his  warrant 
(without  fee  ]  order  the  treasurer  to  pay  the  same ;  except  in 
Middlesex^  where  the  same  shall  be  paid  by  the  overseers  of  the 
parish  where  the  person  was  apprehended. 

And  by  stat.  41  Geo.  3.  U.  K.  c.  78.  §  1.  It  is  enacted,  that  '<  it 
shall  and  may  be  lawful  to  and  for  any  two  justices  of  the  peace 
for  any  county,  city,  division,  riding  or  place,  within  that  part  of 
the  U.  K.  called  England^  when  any  person  or  persons  shall  have 
been  nominated  or  appointed  a  special  constable  or  special  con- 
stables, for  the  purpose  of  executing  any  warrant  or  warrants  in 
any  case  or  cases  of  felony^  to  order,  by  any  writing  or  writings 
under  their  hands^  such  proper  allowances  to  be  made  to  such 
special  constable  or  special  constables,  for  his  or  their  expenses, 
trouble,  and  loss  of  time  in  executing,  or  endeavouring  to  exe- 
cute, such  warrant  or  warrants,  as  to  him  or  them  shall  seem 
reasonable  and  necessary ;  which  orders  shall  be  afterwards  laid 
before  and  submitted  on  the  oath  of  such  special  constable  or 
constables,  to  the  consideration  of  the  justices  assembled  at  the 
next  general  quarter  sessions  of  the  peace  to  be  holden  for  such 
county,  city,  division,  riding  or  place,  as  the  case  may  be ;  and 
the  justices  so  assembled  at  sucn  general  quarter  sessions,  may 
allow  or  disallow  the  whole  or  any  part  or  parts  of  such  allowances 
so  ordered  by  such  justices  issuing  such  warrant  or  warrants,  and 
shall  and  may  thereupon  then  order  and  direct  the  treasurer  for 
fiuch  county^  city,  division,  riding  or  place,  to  pay  such  sum  or 
sums  of  money  to  such  special  constable  or  special  constables  as  to 
the  said  justices  so  assembled  shall  seem  reasonable  and  necessaiy; 
and  such  treasurer  shall,  and  he  is  hereby  authorised  and  required 
forthwith  to  pay  the  sum  and  sums  of  money  so  ordered  and  directed 
to  be  paid  to  the  person  or  persons  empowered  to  receive  the 
same;  and  such  treasurer  slutll  be  allowed  the  same  in  his 
accounts." 

§  2.  The  two  justices  may  in  like  manner  order  an  allowance 
to  be  made  to  any  high  constable  for  extraordinary  expenses 
incurred  in  the  execution  of  their  duty  in  cases  of  tumult,  rioc, 
or  felony;  such  order  to  be  submitted  to  the  next  sessions  in 
manner  as  aforesaid^  who  may  allow,  &c*  in  like  manner. 


(o)  8m  these  statutes  more  at  large,  title  Ctimmltment,  mil*  p.  SS^ 


re- 
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§  VII.  Constable*  5ss 

And  by  the   18  Geo.  3.  c.  19*  f4.  Whereas  consUbleSi  head-  18G.3.  c*i9. 
boroughs,  and  tithiagnicn,  are  or   may  be  at  great  cliar^c  in  §  4. 
*'  doing  the  business  of  their  parish,  township,  or  place,  and  in  Charges  in  the 
many  cases  are  not  sufficiently  indemnified  by  the  laws/'  it  is  busine&s  ot'the 
therefore  enacted,  **  that  every  constable,  headborough,  or  tithing-  parish, 
man,  shall  every  three  monlhs,  and  wilhin  Jourteen  days  after  he  To  deliver  ac« 
ikall  go  out  lyf  such  office^  deliver  to  the  overseers  of  the  poor  <^ountiHoover- 
of  the  said  parish,  township  or  place,  for  the  time  being,  a  just  ^*'^j^^^^y^li'^^« 
account  in  writing,  fairly  entered  in  a  book  to  be  kept  for  that  ceipts  ami 
purpose,  and  signed  by  him,  of  all  sums  so  by  him  expended  on  penditures, 
account  of  the  said  parish,  township,  or  place,  in  all  cases  not  ^^^  "^^  within 
hitherto  provided  for  by  the  laws  heretofore  made,  or  by  this  act  ;^  J**  days  after  he 
aDd  also  of  all  suras  received  by  him  on  the  account  of  the  said  *^   ^^  °"^  ^^ 
parish,  township,  or  place  ;  and  the  said  overseers  of  the  poor,  or  Sucb«ccounts 
their  successors,  shall,  within  the  next  fourteen  days  after  the  said  to  be  ]aid  before 
account  or  accounts  shall  be  so  delivered,  lay  the  same  before  the  "^  vestry  within 
inhabitants  of  the  said  parish,  township,  or  place;  and  in  case  the  thenextudayg. 
said  account  or  accounts  be  approved  of  by  the  majority  of  such  ^  p^^J^      ^^' 
inhabitants,  the  overseers  of  the  poor  of  the  said  parish,  township  out  of  the^pror 
or  place,  for  the  time  being,  are  hereby  authorised  and  required  rates, 
to  pav  out  of  the  poor  •rates  made  or  to  be  made  for  such  parish, 
township  or  place,  such  sum  or  sums  of  money  as  shall  appear  to 
be  due  on  the  said  account  or  accounts ;  but  in  case  the  said  xf  |^q.  ,^^1,  „. 
account  or  accounts,  or  any  part  thereof,  shall  be  disallowed,  count  shall  be 
then  the  said  overseers  of  the  poor  for  the  time  being  shall  then  disallowed,  a 
deliver  back  to  the  said  constable,  headborough,  or  tithingman,  j"*tlce  may 
such  book  of  accounts  ;  and  it  shall  and  may  be  lawful  to  and  for  **''"*®  the  same, 
the  said  constable,  headborough,  or  tithingman  then  to  produce 
the  said  book  before  any  one  or  more  of  his  majesty's  justices  of 
the  peace  in  and  for  the  county,  riding,  division,  city,  town  cor- 
porate, franchise  or  liberty,  wherein  such  parish  or  township  shall 
be  situate,  giving  reasonable  notice  thereof  to  the  overseers  of  the 
poor  of  the  said  parish,  township  or  place,  for  the  time  being ; 
which  said  justice  or  justices  is  apd  are  hereby   authorised  to 
examine  the  same,  and  to  hear  and  determine  any  objection  or 
objections  that  shall  be  made  to  the  said  accounts,  and  to  settle  And  the  ottr- 
the  sum  which  to  him  or  them  shall  appear  due  on   the  said  seers  to  pay  the 
account,  and  to  enter  the  same  in  the  said  account,  and  to  sign  balance, 
his  or  their  name  or  names  thereto ;  and  the   overseers  of  the 
poor  of  the  said  parish,  township,  or  place  for  the  time  being, 
are  hereby  authorised  and  required  to  pay  the  said  sum,  out  of  the 
money  which  shall  come  to  their  hands  by  virtue  of  any  rate  or 
assessment  made  or  to  be  made  for  the  relief  of  the  poor." 

§  5.  *'  Provided,  that  in  case  the  overseer  or  overseers  of  the  Appeal  to  tfa« 
poor  of  the  said  parish,  township,  or  place,  for  the  time  being,  quarter sesatons. 
shall  find  that  the  said  parish,  township,  or  place,  is  aggrieved  by 
any  neglect,  act  or  thing  done  or  omitted  by  the  said  constable, 
headborough,  or  tithingman,  or  by  any  of  his  majesty*s  justices  of 
the  peace,  or  shall  have  any  material  ol^jection  to  such  account, 
or  any  part  thereof,  or  to  such  determination  as  aforesaid^  it  shall 
and  may  be  lawful  for  such  overseer  or  overseers,  in  any  of  the 
cases  aforesaid,  giving  reasonable  notice  to  the  said  justice,  con- 
stable, headborough,  or  tithingman,  to  appeal  to  the  next  general 
or  quarter  sessions  of  the  peace  for  the  county,  riding,  division^ 
city,  town  corporate,  franchise  or 'liberty,  where  such  parish, 

p  p  i 


5S4 


€on0table« 


S  VIL  VIIT. 


18  6.  9.  c.  19' 


SeMions  may 
Illlike  reguls- 
doDs. 


Con^ble*!  ex- 
penies. 


township,  6r  place  lies ;  and  the  just  ices  of  the  peace  there  assem- 
bled are  hereby  authorised  and  required  to  receive  such  app&il, 
and  to  hear  and  finally  deternaine  the  same  ;  but  if  it  shall  appear 
to  the  said  justices,  that  reasonable  notice  was  not  given,  then 
they  shall  adjourn  the  said  appeal  to  the  next  quarter  sessions, 
and  then  and  there  finally  bear  and  determine  the  same ;  and  the 
said  justices  may  award  and  order  to  the  party  for  whom  such 
appeal  shall  be  determined  reasonable  costs,  in  the  same  manner 
that  they  are  empowered  to  do  in  case  of  appeals  concerning  the 
settlement  of  poor  persons,"  by  an  act  made  in  the  8th  and  9th 
years  of  W.  S*  c.  90.  Pravided,  §  6*  That  in  corporations  which 
have  not  four  justices,  the  overseer  may  appeal,  if  he  think  fit, 
to  the  sessions  of  the  county. 

^9*  And  the  justices  in  sessions  may  from  time  to  time  lay 
down  or  alter  sucn  rules  and  regulations  as  to  any  costs  or  charges 
to  be  allowed  to  any  person  by  virtue  of  this  act,  as  to  them  shall 
seem  just;  which  rules  and  regulations,  having  received  the 
approbation  and  signature  of  one  or  more  of  the  judges  of  assize, 
shall  be  binding,  and  not  otherwise,  on  all  persons  whatsoever. 

Rex  v.  Bird  and  others,  E.  59  Geo.  S.  ^  B.  if  A.  522.  A 
question  arose  whether  the  expenses  of  a  constable,  in  prose- 
cuting an  assault  committed  on  him  in  the  execution  of  his  dutj, 
could  be  paid  by  the  overseer  out  of  the  poor's  rate,  under  the 
18  Geo,  3.  c.  19.  §  4.  After  argument,  the  Court  of  K.  B.  said, 
that  the  expenses  of  the  constable,  which  were  to  be  allowed 
him  by  the  parish,  were  those  necessarily  incurred  by  him  on  be- 
half of  his  parish,  which  these  were  not. 

And  by  stat.  55  Geo.  3.  c.  51.  §  19.  Justices  are  empowered  to 
demand  and  take,  whenever  they  think  fit,  good  and  sufficient 
security,  from  the  high  constables  employed  in  the  collecting  and 
levying  the  county  rates. 

VIII.  Concerning  his  Account  and  Betnovaljrom  his  Office. 

12  0. 2.  c.  S9.  The  high  Constables  shall  at  the  general  or  quarter  sessions,  if 
5  8-  thereunto  required,  account  for  the  general  county  rate  by  them 

f^2*^'  ^'^^'  received;  on  pain  of  being  committed  to  gaol  until  they  shall 
Hieh  constables  *^^**"'^^  5  ^"^  shall  pay  over  the  money  in  their  hands,  according 
to  account  at      ^  ^^  order  of  the  said-  court,  on  the  like  pain.     And  all  their 

accounts  and  vouchers  shall,  after  having  been  passed  at  the  said 
sessions,  be  deposited  with  tlie  clerk  of  the  peace,  to  be  kept 
amongst  the  records,  and  inspected  by  any  justice  without  fee. 

And  in  such  manner  as  constables  are  to  be  chosen,  in  the  same 
irianner,  and  by  the  like  authority,  are  they  to  be  removed ;  so 
as  if  there  shall  be  cause  to  remove  and  put  an  high  constable 
froni  his  place^  it  hath  not  been  thought  fit  that  any  one  or  two 
justices  should  do  it  upon  their  discretion,  but  that  it  should  be 
done  by  the  greater  part  of  the  justices  of  that  division,  and  that 
for  some  just  cause ;  or  else  that  it  be  done  at  the  sessions. 

And  it  seems  clear  that  the  sheriff  or  steward  of  the  leet,  having 
power  to  place  a  constable  in  his  office,  have  by  consequence  a 
power  of  removing  him.    2  Haxv.  c.  10.  §  38. 

And  the  Justices  of  the  peace  have  also  used,  for  good  cause, 
to  displace  til  such  constables  as  have  been  chosen  and  sworn  by 
them.    2  Haw.  e.  10.  $  38. 
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5  VIII.  Constable^  ^85 

By  the  13  &  14  C.2.  c.  12.  §  15.-    If  a  constable  shall  Con-  13  &  m  C.«. 
tinue  above  a  year  in  his  office,  the  sessions  may  discharge  him,  ••  12. 
and  put  another  in  his  place,  Ull  the  lord  shall  hold  a  leet.  .^""^  If?" 

And  if  the  court,  or  other  judge,  shall  refuse  to  discharge  a  ^^^^^*    ""  * 
constable,  the  king's  bench  may  compel  them  by  mandamus.  2  Haw.  c  la 

A.    iDdictment  for  not  taking  the  Office. 

County  of  1  H^HE  jurors  for  our  lord  the  king  upon  their  oath 

■    V       present^  that  A.  O.late  of tn  the  totvnship 

to  wit.     J  of' in  the  said  county^  yeoman^  on  the  — — ^ 

day  of in  the year  of  the  reign  of — | and  long  be- 

fore^  and  alxvays  a/ler  until  the  day  of  the  preferring  of  this  indict- 
ment, xoas  and  stiu  is  an  inhabitant  and  residing  tvithin  the  totonship 
of aforesaid,  in  the  county  aforesaid,  and  a  Jit  and  able  per- 
son to  serve  the  office  of  constable  for  the  said  toxonship  ;  and  he  the 

said  A.  O.  on  the  said day  of in  the  year  aforesaid,  in 

the  totvnship  aforesaid,  at  the  court  leet  o/*  A.L.  lord  of  the  manor  of 

aforesaid,  holden  before  A.  S.  gentleman,  steward  of  the 

said  court,  tvas  elected  and  chosen,  according  to  the  ancient  custom 
qfchusing  constables  for  the  said  to'vonship,for  one  year  from  thence 
next  fol&mng,  to  do  and  execute  all  and  singular  those  things 
tohich  belong  to  the  office  of  constable;  [or  otherwise  as  the  cus- 
tom shall  be  for  chusing  constables :]  And  that  the  said  A.  O. 

qftervoards,  to  tvit,  on  the  ■  day  of 1 in  the  year 

qforesaid,  at  the  township  of-w  aforesaid,  had  due  notice 

given  to  him  by  A.  B.  bail0^of  the  aforesaid  manor,  of  his  being 
so  dected  and  chosen  constable  as  aforesaid,  and  then  and  there 
fvas  by  him  the  said  A.  B.  required  to  appear  before  J.  ?•  esquire, 
then  and  yet  one  of  his  majesty  s  justices  assigned  to  keep  the  peace 
tvithin  the  said  county,  and  also  to  hear  and  determine  divers 
JUonies,  trespasses,   and  other  misdemeanors  in  the  said  county 

committed,  on  the    said day  of »  in  the  year 

aforesaid,  to  take  his  oath  for  the  due  execution  of  the  said  office  of 
consiablefor  the  same  township,  according  to  the  duty  of  that  office  ; 
neverthetess  the  said  A.  O.  his  duty  in  that  behalf  not  regarding, 
but  contriving  and  intending  wholly  to  neglect  to  serve  the  said 
office   of  constable,   after  he  the  said  A.  O.  tvas  so   elected  and 

chosen  into  the  said  omce  as  aforesaid,  to  tvit,  on  the  said 

^^y  o/*  in  the  year  qforesaid,  and  continually  afterwards 

until  the  day  of  taking  this  inquisition,  at  the  township  aforesaid, 
in  the  county  qforesaia,  unlawfully  and  contemptuously  did  re/use, 
and  still  doth  refuse,  to  take  his  said  oath' for  the  due  executing 
the  said  office  0/ constable,  and  in  any  tvise  to  execute  the  same  office, 
to  the  great  hindrance  of  justice,  in  contemjpt  of  our  said  lord  the 
king,  and  to  the  evU  example  of  all  others  m  the  like  case  offending, 
ana  against  the  peace  of  our  said  lord  the  king. 

B.    Constable's  Oath. 

XTOU^  shaU  tvell  and  truly  serve  our  sovereign  lord  the  king, 

^and  the  lord  of  this  leet,  if  sworn  in  a  court  leet,]  in  the 

office  of  constable  for  the  totvnship  of  for  the  year  en^ 

suing,  or  untU  another  be  stvom  in  your  stead,  according  to  the 

best  of  your  skill  and  knotvledge  :  So  help  you  God. 

Conttmpt.    See  attticgtnrtit. 
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n^HE  power  of  a  justice  of  the  peace  to  convict  an  offender  in  a 
summary  way  without  a  trial  by  jury  is  in  restraint  of  the  cono' 
mon  law,  and  in  abundance  of  instances  a  tacit  repeal  of  that 
famous  clause  in  the  Great  Charter,  that  a  man  shall  be  tried  by 
his  equals ;  which  also  was  the  common  law  of  the  land,  long 
before  the  great  charter,  even  from  time  immemorial,  beyond  the 
date  of  histories  and  records.     Therefore  generally  nothing  shall 
be  presumed  in  favour  of  this  branch  of  the  office  of  a  justice  of 
the  peace ;  but  the  intendment  will  be  against  it.  For  which  reason 
where  this  special  power  is  given  to  a  justice  of  the  peace  by  act  of 
parliament,  it  must  appear  that  he  hath  strictly  pursued  it ;  other- 
wise the  common  law  will  break  in  upon  him,  and  level  all  his  pro- 
ceedings.    So  that  where  a  trial  by  jury  is  dispensed  withal,  yet 
he  must  proceed  nevertheless  accordmg  to  the  course  of  the  com- 
mon  law  m  trials  by  juries,  and  consider  himself  only  as  constituted 
in  the  place  both  of  judge  and  jury.     Therefore  there  must  be  an 
information  or  charge  against  a  person ;  then  he  must  be  summoned 
or  have  notice  of  such  charge,  and  have  an  opportunity  to  make 
his  defence ;  and  the  evidence  against  him  must  be  such  as  the 
common  law  approves  of,  unless  the  statute  specially  directeth 
otherwise ;  then  if  the  person  is  found  guilty,  there  must  be  a  con- 
viction, judgment,  and  execution,  all  according  to   the  course  of 
the  common  law,  directed  and  influenced  by  the  special  authority 
given  by  statute ;  and  in  the  conclusion,  there  must  be  a  record 
of  the  whole  proceedings,  wherein  the  justice  must  set  forth  the 
particular,  manner  and  circumstances,  so  as  if  he  shall  be  called  to 
account  for  the  same  by  a  superior  court,  it  may  appear  that  he 
hath  conformed  to  the  law,  and  not  exceeded  the  bounds  pre- 
scribed to  his  jurisdiction.' 

The  difficulty  of  drawing  up  a  conviction  in  due  form  hath 
induced  the  legislature  to  institute  a  more  apt  and  compendious 
method  in  divers  instances.  These  summary  forms  of  conviction, 
which  are  specially  directed  by  act  of  parliament,  are  interspersed 
throughout  this  book  under  the  titles  to  which  they  respectively 
belong. 

'  Other  forms  of  convictions,  which  are  left  at  large  according  to 
the  course  of  the  common  law,  (having  no  prescriptive  form  of 
words  directed  by  any  act  of  parliament,)  are  likewise  dravn 
at  length  under  divers  titles;  particularly  concerning  such 
matters  as  have  been  often  controverted  in  the  courts  above, 
occasioned  either  by  the  largeness  of  the  penalties,  or  sometima 
by  the  greatness  of  the  offenders ;  as  in  cases  of  rio^i,  faraUk 
entrieSf  game  destroying^  xneights  and  measures^  and  such  like,  and 
to  them  the  reader  is  referred. 

It  remaineth  under  this  title,  to  insert  one  general  precedent 
or  form  of  conviction  for  the  whole ;  which  may  be  to  the  efiect 
following ; 
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General  Form  of  Conviction. 


County  of  \  J^E  it  remembered ^  that  on  the  —  day  of 


'1}B\ 


in  the  ■  year  of  the  reign  of  our  sovereign 

lord  George  the by  tJie  grace  of  God  ^  the  United  Kins* 

dom  of  Great  Bricaia  and  Ireland  king,  and  so  Jbrth^  and  in  the 

year  of  our  Lord at  — ^—  in  the  county  of  • 

A.  I.  of'  in  the  county  of yeoman,  [if  the  penalty 

is  appropriated  as  well  to  his  majesty  as  to  the  informer,  say,]  xvho 
prosecutes  as  tvelljbr  his  said  majesty  as  for  himself  in  this  behalf; 
[if  as  well  to  the  poor  of  the  parish  where  the  offence  was  com- 
mitted  as  to  the  informer,  say,  j  noho  prosecutes  as  tcellfor  the  poor 

of  the  parish  of"     ■  in  the  county  of — -  as  for  himself 

in  this  behalf  ;2 *«  his  proper  person  cometh  before  me,  J.  P. 

esquire,  being  one  [or,  if  the  proceedings  are  required  to  be  before 
two  justices,  say,  before  its  J.  P.  esquire^  and  S.  P.  esquire,  being 
ttoo  of  the  justices']  of  our  said  lord  the  king,  assignea  to  keep  the 

peace  of  our  said  lord  the  king,  in  and  for  the  said  county  of , 

and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other 

misdemeanors,  in   the    said  county   committed,  [if  the  particular 

statute  require  the  conviction  to  be  made  by  a  justice  or  justices, 

residing  near  the  place  where  the  offence  was  committed,  say,] 

residing  near  the  place  xnhere  the  offence  hereinafter  mentioned  xoas 

committed,  and,  as  toeU  for  — — —  as  for  himself,  [if  the  case  so 

requires,  and  if  the  information  is  required  to  be  on  oath,  say,]  on  Informatioiu 

his  corporal  oath,  [or,  being  a  Quaker  on  his  affirmation,']  (a)giveth 

me  [or,  its']  the  said  justice  ^or,  justices]  to  understand  and  be  inform-' 

ed  that  tuithin  ■    ■  noto  last  past,  that  is  to  say,  on  the     ■■ 

day  of ■  iff  the  year  of  our  Lord  ■  >-  at in 

the  said  county  of ,  one  A.O.  of  — —  in  the  county  of 

—  yeoman,  [here  insert  the  information]  agaifist  the  form  of 

the  statute  {or,  statutes]  in  such  case  made  and  provided,  whereby 
and  by  force  of  the  said  statute  [or,  statutes]  the  said  A.  O.  hath 

forfeited  for  his  said  offence  the  sum  of oflatofid  money  of 

Great  Britain,  and  thereupon  the  said  A.  I.  humbly  prays  the 
judgment  of  me  [or,  us]  the  said  justice  [or  9  justices']  in  the  premises 
according  to  the  form  of  the  statute  [or,  statutes]  in  such  case  made 
and  provided,  and  that  the  said  A.  O.  may  be  summoned  to  anstoer 
the  said  premises,  and  to  make  his  defence  thereto  before  me  [or,  us] 
the  said  Justice  [or,  justices]  [if  the  offender  hath  oeen  summoned  Issuing  of  nun* 

and  doth  not  appear,  say,]   Whereupon,  on  the  said day  of  mona. 

• in  the  year  aforesaid,  at  — —  aforesaid,  in  the  said 

county  of = — ,  I  [or,  xjoe]  the  said  justice  [or,  justices]  do  issue 

my  [or,  our]  summons  under  my  [or,  our']  hand  [or,  hands]  directed 
to  the  said  A.  O.  thereby  notijying  to  him  the  said  information  and 
eomplaintf  and  requiring  the  said  A.  O.  to  be  and  appear  before  me 

[or,  ns\  on  the  ■■  day  of  ■  ne:a,  at of  the  clock 

in  the  ■'  noon  of  the  same  day  at  >  in  the  said  county  of 

—  to  answer  and  make  his  defence  in  and  to  the  matters  con* 
tained  in  the  said  information,  and  I  [or,  xoe]  do  also  authorise  and 
require  — -— *  to  serve  my  [or,  ottr]  said  summons,  and  to  attend 
me  [or,  us]  at  the  time  and  place  before  mentioned,  then  and  there 

(a)  It  nhouldbe  obBenred,  that  by  the  statutes  7  &  8  ^.  9.  e.  34,  and  22  G,  fm 
c.  46.  which  make  tba  affinnafeions  of  Quakers  admiiaible  evidence  instead  of  an 
cstbp  it  ia  provided,  that  no  Quak(;r  shall  by  Tirtua  of  those  acts  be  quaUficd  or 
pcimitted  to  grre  eridence  in  any  crinUnal  cau$. 
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to  make  a  return  to  me  [or,  us]  of  the  execution  of  my  [or,  our']  Maid 

summons ;  [if  the  summons  is  not  directed  to  the  party,  but  to 

.    some  third  person,  then,  instead  of  the  above  form,  say,]  tchere- 

upon^  on  the  said day  of in  the  year  aforesaid^  at 

-  aforesaid,  in  the  said  county  of ,  /  [or,  toe]  the  said 

justice  [or,  justices]  do  issue  my  [or,  our]  summons  und^r  my  [or, 

our]  hand  [or,  hands]  directed  to [as  the  case  may  be] 

thereby  notijying  the  said  information  and  complaint^  and  requiring 
the  said  ■     ■        Jbrthtoith  to  summon  the  said  A.  O.  /o  he  and  ap- 

pear  before  me  [or,  us]  the  said  justice  [or,  justices]  on  the 

day  of  '  nextf  at  —  qf  the  dock  in  the noon 

of  the  same  day,  at  -^—  in  the  said  county  of-  to  anstoer 

and  make  his  defknce  in  and  to  the  matters  contained  in  the  said 

information^  ana  I  [or,  t»e]  do  require  the  said to  attend 

me  [or,-  us]  at  the  time  and  place  before  mentioned,  then  and4here 

,  to  make  a  return  to  me  [or,  us]  of  the  execution  of  my  [or,  ovr] 

said  summons  ;   [then  proceed  in  both  cases  as  follows]  at  tjohick 

time  and  place,   that  is  to  say,   at  — — .  in  the  said  county  of 

'  on  the  said        ■        day  qf  •  at    <     <        qf  the  dock 

in    the  ■  '  noon   qf  the  same  day,  ftefore  me  [Or,  us}    the 

justice  [or,  justices]  aforesaid,  comes  the  said  A.  I.  and  the  said 

Non  appear-       A.  O.  although  solemnly  called,  neglects  to  appear  before  me  [or, 

■"^-  ftf  ]  and  doth  not  appear  before  me  [or,  i«]  nor  make  any  defence 

'   against  the  said  charges  as  aforesaid,  although  I  [or,  xne'}  have 

toaitedto  the  extreme  part  of  ike  ■  noon  qf  the  same  day  for 

the  appearance  of  the  said  A.  O.  and  ■  a  credible  toitness  in 

this  iehalf,  cometh  before  me  [or,  us]  the  said  justice  [^ot,  justices] 

in  his  proper  person,  and  before  me  [or,  us]  the  said  justice  [or, 

justices]  the  satd  — -»—  being  then  and  there,  to  tvit  on  the  same 

day  and  year  last  aforesaid,  at  <  aforesaid,  in  the  said  cotaity 

of duly  stoom,  touching  the  premises  upon  the  holy  gospd  of 

God,  on  his  corporal  oath  [or  bemg  a  Quaker,  on  his  qjfirmation] 
to  him  .then  and  there  administered  by  me  [or,  us]  the  said  justice 
\pr,  justices]  I  [or,  tue]  the  said  justice  [or,  justices]  having  then 
and  there  full  power  and  authority  to  administer  the  said  oath  [or, 
qffirmatiofi]  to  the  said  ,  deposeth,  stoeareth,  and  on  his 

Proof  of  senr.    oath  aforesaid  qffirmeth  [or,  qffirmeth]  and  saith,  that  he  the  said 
ing  summons.  ,  did  on  the  ■  day  qf  noto  last  past,  at  • 

duly  serve  the  said  A.  O.  vjith  the  said  summons,  by  then  and  there 
delivering  a  true  copy  thereqfto  the  said  A.  O.  and  shemmg  him 
the  said  original  summons  ;  [or,  if  the  original  was  delivered  to  the 
party,  say,  by  then  and  there  ddivering  the  same  personally  to  the 
said  A.O.]  therefore  I{pr,x»e]  the  saia  justice  [or,  justices]  do  non 
proceed  to  examine  into  the  truth  qf  the  said  information  and  com^ 
plaint,  [If  the  offender  appears,  then  immediately  after  the  in* 
formation,  and  instead  of  tne  above«  say,]  Whereupon  the  said 
A.  O.  having  been  duly  summoned  in  this  behalf,  to  anstoer  and 
make  his  defence  to  the  said  information,  and  to  the  said  offence 
therein  charged  upon  him,  before  me  [or,  us]  the  said  justite  [or, 
justices]  afterwards,  that  is  to  say,  upon  the  — -  day  qf 
in  the  year  aforesaid,  at  — — -  aforesaid,  in  the  said  county  of 
Appeamnce.  ,  appeareth  and  is  present  before  me  [or,  us]  the  said  justice 

[or,  justices]  in  order  to  answer  and  make  good  his  defence  to  the 
said  information  and  to  the  said  offence  therein  charged  upon  him  at 
aforesaid;  and  he  the  said  A.  O, ^having  heard  the  same,  is  asked 
by  nte  for,  us]  the  said  justice  [or,  justices]  if  he  can  say  any  iking 
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for  himsdff  vohif  he  the  $aid  A.  O.  should  not  be  convicted  of  the 

premises  above  charged  upon  him  inform  aforesaid^  [if  the  oftender  conftMuon. 

confesses  the  fact>  say,]  and  thereupon  the  said  A.  O.  freely  and 

voluntarily  confesseth  the  said  information^  and  the  said  cffence^ 

and  all  and  singular  the  matters  and  things  therein  contained  to  be 

true,  and  doth  not  shew  any  cause  be/ore  me  [or,  US']  the  said  justice 

[or f  justices']  vohy  he  should  not  oe  convicted  of  the  said  offence 

charged  in  the  said  information^  [and  then  go  immediately  to  the 

judgment ;]  [if  the  olifender  pleads  not  guilty,  then  instead  of  such 

confession,  say,]   tvho  pleaaeth^  that  he  is  not  guilty  of  the  said  Plea  not  guiltj. 

qffbnu;  nevertheless^  on  the  said day  of ,  in  the  year 

(iforesaid,  at aforesaid,  in  the  saia  county  of ^  one 

credible  toitnessy  to  ujit,  A.  W.  of ,  in  the  county  of ►, 

yeoman,  cometh  before  me  [or,  us]  the  said  justice  [or,  justices]  in  Witnen  cmaetb 
his  proper  person,  and  before  me  [or,  ils]   the  said  justice  [or, 
justices]  the  said  A.  W.  being  then  and  there,  to  mt,  on  the  day  and 

year  last  aforesaid  at  ——  aforesaid,  in  the  said  county  of , 

duly  sworn  touching  the  premises  upon  the  holy  gospel  of  God,  on  and  being 
his  corporal  oath,  to  him  then  and  there  administered  by  mf  [or,  us]  tworn. 
the  said  justice  [^or,  justices']  [or,  being  a  Quaker]  having  then  and 
there,  to  wit,  on  the  day  and  year  last  aforesaid,  at    ■  afore" 

said,  in  the  said  county  of ,  duly  and  solemnly  made  affirma- 
tion touching  the  premises  before  me,  cfc,  I  [or,  tu^  J  the  said  justice 
[pi,  justice^  having  then  and  there  full  power  and  authority  to 
administer  the  saia  oath  [or,  affirmation']  to  the  said  A.W^de- 
poseth,  svoeareth,  atid  upon  his  oath  aforesaid  qffirmeth  [or,  affirmeth] 
and  saith,  in  the  presence  and  hearing  of  the  said  A.  O.  that  [here 
set  forth  the  matters  of  fact  which  are  the  subject  of  the  informa- 
tion ;  and  if  the  witness  is  cross-examined,  say,]  and  the  said  A.  W. 
being  cross-examined  by  the  said  A.  O.  on  his  oath  iforesaid  saith, 
that  [here  set  forth  such  cross-examination,  and  if  more  than  one 
witness  is  examined,  state  the  swearing  and  examination  of  every 

witness,  thus,3  fl"^  (dso  on  the  said  day  of  '  tn  the 

year  ajhresaid,  at aforesaid,  in  the  said  county  of , 

one  other  credible  witness,  to  tvit,  B,  W.  of"  in  the  county  qf 
yeoman,  [and  proceed  as  in  the  swearing  and  examina- 
tion of  the'^last  witness]*  Whereupon  all  and  singular  the  matters 
and  things  in  the  said  information  and  evidence  contained,  being  by 
the  said  A.  O.  then  heard  and  fully  understood^  the  said  A^O.tsby 
me  [or,  us]  the  said  justice  \ot,  justices]  asked  what  he  hath  to  say 
or  <^er  in  his  defence  against  the  said  information  and  offence,  and 
in  answer  to  the  evidence  given  as  above  mentioned,  and  what  he 
hath  to  say  why  he  should  not  be  convicted  of  the  premises  so  charged 
upon  him,  [if  the  offender  alleges  a  defence,  say,]  and  thereupon  Defenca. 
tne  said  A.  'Q.in  his  defence  saith,  that  [stating  his  defence,  and  if 
not  proved,  say,]  but  does  not  produce  any  evidence  to  prove  the 
same,  7ior  doth  he  require  any  time  for  that  purpose;  [if  the  offender 
makes  no  defence,  say,]  but  the  said  A.  O.  doth  not  offer  or  saj^ 
any  thine  or  produce  any  evidence  in  his  defence  against  the  soul 
in/brmatton  and  offence,  and  in  answer  to  the  evidence  given  as 
above  mentionedt  nor  why  he  should  not  be  convicted  of  the  premises 
so   charged  upon  him ;  \iS  the  offender  makes  any  defence  by  a 
witness  or  witnesses,  which  does  not  entitle  him  to  an  acquittal, 
then,  omitting  to  state  suoh  defence,  ^^7' 3.  and  forasmuch  as  upon 
hearing  andfuUy  understandinr  the  said  information,  and  the  evi" 
dence  given  as  (wove  mentioned,  and  also  uj)on  hearing  and  fully 
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the  conviction  was  laid  to  be  on  2  Oei.   1  Geo. 2.     See  [pott) 
R.  V.  Picton. 
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]  The  time  of  committing  the  offence  must 

be  stated,  that  it  may  appear  that  the  prosecution  is  commeDced 
in  due  time,  Salk.  369*  and  also,  that  the  party  may  be  enabled 
to  defend  himself  against  a  second  charge.  R.  v.  Katherall, 
2  Str.  900.  But  note;  the  offence  need  not  be  proved  precisely 
on  the  day  on  which  it  is  laid  to  have  been  committed,  though  it 
must  be  proved  to  have  been  committed  within  the  time  limited 
for  the  prosecution.  And,  for  this  reason,  it  has  been  held  suf- 
ficient to  state  that  between  such  and  such  a  time  the  defendsLt 
killed  so  many  deer,  without  shewing  the  particular  days  upoo 
which  they  were  killed.  R.  v.  Chandler,  SaUc.SlS*  Carth.^h 
5  Mod.  Arid.  I  Ld.  Raym.  582.  and  Q.  v.  Simpson,  10  Mod. 
248. 

The  time  of  committing  the  offence  must  also  be  stated  in  tbat 
part  of  the  conviction  i.n  which  the  evidence  is  set  forth.  There- 
fore the  conviction  was  quashed  in  the  case  of  R.  v.  Woodcock, 
7  East's  Rep.  1 46*  because  it  only  appeared  that  the  witness  had 
sworn  that  the  offence  was  committed  on  a  given  day  (viz.  the 
22d  May  now  last  past,)  without  mentioning  the  year.  In  thU 
case  the  information  made  and  taken  on  the  29th  of  May  1805} 
stated  that  the  offence  had  been  committed  within  three  months 
then  last  past,  viz.  on  22d  May  then  last  fast.  The  evidence 
set  out  was,  that  the  offence  was  on  the  22a  of  May  (not  stating 
the  year.) 

But  it  is  not  necessary  that  the  year  should  be  mentioned  ia 
express  terms  in  this  part :  it  is  sufficient  if  it  appear  by  a  refer* 
ence  to  some  other  part  of  the  record  of  conviction.  Thus, 
v^ere  a  conviction  was  dated  the  4/A  of  June  IS05,  and  the  in- 
formation exhibited  the  29th  of  May  1805,  charged  the  offence 
toithin  three  months  noto  last  past,  viz.  on  the  12tli  of  May  novt 
last  past ;  it  was  held  sufficient  that  in  the  evidence  the  fact  was 
sworn  to  have  happened  on  the  saidA2th  of  May;  the  words 
'<  now  last  past"  after  the  I2ih  of  May  referring  to  the  day  of  the 
month,  and  not  to  the  month  itself;  therefore  the  information  was 
in  time* 

At ' in  the  county  of ]     The  information  must 

specify  the  place  where  tne  offence  was  committed,  that  it  nutjr 
appear  to  have  been  committed  witliin  the  jurisdiction  of  the  jus* 
tice.  A  conviction  before  the  lord  mayor  o£  London,  upon  16  ^  17 
Car.  2.  c.  2.  for  selling  coals  short  of  measure  was  quashed,  be- 
cause it  was  not  proved  that  the  coals  were  sold  in  JLondon,  or 
the  liberties  thereof,  without  which  the  lord  mayor  had  no  juris- 
diction.    Q.  V.  Highmore,  2  Ld.  Raym.  1220. 

So  also  in  a  conviction  for  illegally  insuring  lottery  tickets 
against  22Geo.  S.  c«47«  The  information  laid  the  offence  in 
Great  ^^een  Street,  in  the  parish  of  St.  GHes,  &c.  Tlie  evidence 
was  as  follows,  T.  J.  deposeth,  "  That  on  the  lOth  of  March 
last>  he  insured  personally  (not  stating  where)  with  the  said  Jef 
fries  the  defendant.  No.  18,433,  and  paid  2s.  9<f.  to  .receive  one 
guinea  if  .drawn  blank  or  prize  on  the  30^  day  of  drawing."  It 
was  objected,  that  the  evidence  did  not  prove  the  offence  to  be 
4:9lP9iitted  in  the  place  laid  in  the  informatioui  which  it  ought  to 


ContticUon  iOJpenct  to  be  exactly  stated.^  59S. 

bare  done;  for  whererer  the  jurisdiction  of  the  magistrates  is 
local,  the  offence  must  be  proved  to  have  been  committed  within 
thejr  jurisdiction.  And  of  this  opinion  were  the  Court.  There- 
fore tbe  conviction  was  quashed. 

The  strictness  with  which  this  proof  is  required,  is  exemptified  Strieincw  m  %• 
bj  the  following  case :  localitj. 

This  was  a  conviction  on  41  Geo  .8.  e.  38.  against  a  manufacturer  R.  ▼.  Hasel, 
for  combioing  to  refuse  work.  The  act  gives  a  general  form  for  J'  E*"*-  ^'** 
the  conviction,  in  which  it  is  merely  required  to  state  theoffence,  ™*y'  ***• 
without  any  thing  pointing  to  the  date  or  place.  The  offence  was 
in  substance  stated  in  the  following  manqer,  mz.  **  That  the  de- 
fendant on  a  certain  day  (he  being  then  employed  by  G,  S.f  Sec, 
of  WaUington^  in  the  county  before  mentioned,  in  the  trade  of  a 
calico  printer,  carried  on  by  them  at  fVallington  aforesaid,  and  wh  ilst 
he  was  such  workman  and  so  employed  as  aforesaid,)  refused  to 
work  with  one  S>  B.,  then  also  employed  by  G.  S.  &c.  in  the  said 
manufacture  carried  on  by  them  at  fVailington  aforesaid."  This 
conviction  was  quashed,  because  it  was  not  expressly  averred 
^ere  the  refusal  was  given,  so  that  it  did  not  appear  to  be  within 
the  jurisdiction  of  the  magistrate.  Ld.  EUenborougk  C.  J.  in  deliver- 
ing the  judgment  observed,  that  the  words  then  and  there  were  not 
to  be  exploded  altogether,  and  they  had  sometimes  more  meaning 
than  was  commonly  imagined. 

One  A.  O.  of in  the  county  of •]     It  is  no  objec-  Fhu  co9fn» 

tion  that  tbe  offender  appears  to  be  ^  fhut  covert;  for  a^^tiitf  n;*yl^«>«»- 
wwTt  may  be  convicted  on  a  penal  statute,  without  joining  her  ^"^••^^ 
husband.  This  point  was  so  decided  in  the  case  of  a  conviction 
on  9  Geo.  2.  c.  23.  for  selling  gin,  to  which  exception  was  taken, 
that  the  defendant  appeared  to  be  2if4mc  covert,  and  therefore 
could  make  no  contract  for  the  sale ;  or  that  if  she  could  be  con- 
victed of  the  offence,  that  the  husband  ought  to  have  been  joined 
for  uniformity.  But  it  was  held  that  the  conviction  was  right,  for 
it  was  an  offence  which  the  woman  might  commit  alone.  Rex  v. 
CrofU,  2  STr.  1 120.  Vide  Foster* s  case,  1 1  Rep.  61. 

And  gvoeth  me  the  said  justice  to  understand,']  All  acts  which 
subject  men  to  new  and  other  trials  than  those  by  which  thej 
ought  to  be  tried  by  the  common  law,  ought  to  be  taken  strictly. 
The  information  must  therefore  contain  an  exact  description  of 
tile  offence ;  nvhich,  in  order  to  give  the  justice  a  jurisdiction, 
must  appear  to  be  vrithin  both  the  letter  and  spirit  of  tbe  statute 
that  creates  it,  and  which  must  be  exactly  described,  that  the  de- 
fendant may  know  what  charge  he  is  to  answer.     Bosc.  25. 

But  it  is  sufficient  if  the  conviction  be  for  sweaning  150  oaths 
in  these  words,  viz.  (specifying  the  words  once)  without  repeating 
each  150  times.     Rex  v.  RobeHs,  1  Str.  608. 

Thus,  in  the  case  of  swearing,  before  the  legislature  by  the  act  Th«  offence  to 
of  tbe  19  Geo.2.  c.  21.  had  directed  a  summary  form  of  words  for  l»  particularly 
the  conviction,  it  was  required  not  only  to  set  forth  that  the  per-*  ^  forth  m  il» 
son  had  cursed  or  sworn  in  general,  but  the  particular  oaths  and  "*«>""•'"*"• 
curses  were  to  be  set  forth,  uat  the  court  might  judge  thereupon^ 
whether  they  were  indeed  oaths  and  curses  or  not.     Rex  v.  Spar* 
ling,  1  Sir.  497.     Rex  v.  PoppleweU,  1  Str.  686.    Rex  v.  Chaveney^ 
2  Ld.  Rayvt.  ISeS. 

And  the  quantity  of  the  offence  is  more  especially  necessary 
to  be  shewn  in  cases  where  it  is  the  measure  of  the  peoaUy  ^r 
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594.  CotftiiCtiOn  (Negativing  Exceptions  in  Statutes.) 

damap:e8  to  be  given  by  the  justice.  Thus  a  conviction  uponital. 
43  Eliz.  c.  7-  §  T .  against  cutting  of  trees,  &c.  was  quesUoned  for 
not  mentioning  the  number  of  trees  cut,  being  the  measare  of  the 
damages  to  be  given  in  that  case.  Q.  v.  Bumahy.  2  Ld.  Raym, 
900.  1  SaiL  181. 
s  Haw.  c.  S5.  It  has  been  said,  "  that  a  conviction  on  a  penal  statute  ought 
i  i^s.  expressly  to  shew,  that  the  defendant  is  not  within  any  of  its  pro- 

visoes ;  for,"  continues  the  author,  '*  since  no  plea  caa  be  admitted 
to  such  a  conviction,  and  the  defendant  can  have  no  remedy 
against  it,  but  from  an  exception  to  some  defect  appearing  in  the 
face  of  it,  and  all  the  proceedings  are  in  a  summary  manner,  it  is 
but  reasonable  that  such  a  conviction  should  have  the  highest  cer- 
tainty, and  satisfy  the  court  that  the  defendant  had  no  such  mat* 
ter  in  his  favour  as  the  statute  itself  allows  him  to  plead."  But 
this  is  to  be  understood  with  the  following  limitation,  that  where 
the  enacting  clause  of  a  statute  constitutes  an  act  to  be  an  offence 
under  certain  circumstances  and  not  under  others,  there,  as  the 
act  is  an  offence  only  sub  modo,  the  particular  exceptions  mast  be 
expressly  specified  and  negatived  :  but  where  a  statute  constitutet 
an  act  to  be  an  offence  generally,  and  in  a  subsequent  clause 
makes  a  proviso  in  favour  of  particular  cases,  there  the  proviso  is 
a  matter  of  defence  or  excuse  which  need  not  be  noticed  in  the 
information.     See  1  Sir.  555.  aqd  2  Str.  1101. 

Thus,  the  case  of  Rex  v.  Clarke,  1  Cotop,  35.  was  a  conviction  on 
23  H,  8.  c.  9.  $  16.  against  playing  at  bowls ;  and  the  court  quashed 
the  conviction  because  it  was  not  alleged  in  the  information,  that 
the  playing  at  bowls  was  out  of  the  defendanfs  otvn  orchard^  and 
it  is  only  unlawful  sub  modo. 

So  in  the  case  of  informations  upon  5  Ann.  c.  14.  §  4.  in  which 
it  is  now  fully  settled  that  it  is  necessary  to  state  and  negative  all 
the  qualifications  enumerated  in  the  22  Sf  23  Car.  2.  Vide  1  Sir.66^ 
Rex  V.  Hillf  2  Ld.  Raym.  1415.  Rex  v.  James,  1  Burr.  148.  And 
this  is  so  necessary,  that  if  the  qualifications  mentioned  in  the 
22  i^  23  Car.  2.  are  not  set  out  and  negatived  in  these  informations, 
their  being  negatived  by  the  evidence,  will  not  supply  the  defect. 
Rex  v.  Wheatman,  Doug.  346. 

A  summary  conviction  for  any  offence  created  by  statute  must 
negative  every  exception  contained  in  the  clause  creating  the 
offence ;  and  a  defect  in  omitting  so  to  do  is  not  aided  by  a  pro- 
viso in  the  statute,  that ''  no  conviction  for  any  offence  in  the  act 
shall  be  set  aside  for  want  of  form,  or  through  the  mistake  of  any 
fact,  circumstance,  or  other  matter,  provided  the  material  facu 
alleged  were  proved  ;''  for  this  in  effect  requires  all  material  fncU 
to  be  alleged ;  and  it  is  a  material  fact  that  the  defendant  did 
not  come  within  the  exception  in  the  enacting  clause.  Rex  v.  Jukes, 
8  T.  R.  542. 

But  if  a  subsequent  statute  make  any  exception  to  a  former 
one,  it  is  incumbent  on  the  defendant  to  shew  by  way  of  defence 
that  he  comes  within  such  exception.  And  when  the  prosecutor 
is  not  obliged  to  negative  the  exceptions  in  a  statute,  and  he  ne- 
gatives some  of  them  only,  that  part  of  the  information  will  be 
rejected  as  surplusage.  Rex  v.  HaU,  I  T.  R*  320. 
R.  T.  Jams,  So,  where  negatives  are  descriptive  of  the  offence,  they  mu«t 

l^^nV^        be  set  forth  ;  for  what,  comes  by  way  of  proviso  in  a  statute  must 
■  ^  '^  b«  insisted  on  by  way  of  defence  by  the  party  accused  :  but  where 
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^ceptions  arc  in  the  enacting  part  of  a  law,  it  must  appear  in  the 
charge  that  the  defendant  does  not  fall  witliin  any  of  them. 

So,  a  conviction  on  22.^23  Car.  2.  c.  25.  §  7.  against  unlatO'  ^  ▼.  Mallin- 
J^liif  killing  and  taking  Jish  in  any  river ,  Sfc.  voithout  the  license  or  *>"»  2  Burr. 
consent  of  the  lord  or  owner  of  the  water,  was  quashed,  because  it  ^^' 
did  not  describe  the  offence  in  the  words  of  the  statute,  or  say 
that  the  defendant  stole  the  fish,  or  took  and  killed  the  fish  of 
another  person,  or  in  another  person's  pond. 

So,  in  the  case  of  Rex  v.  Trelawny,  1  T.  R,  222.  the  con- 
viction, (which  was  on  the  statute  22  Geo.  3.  c.  47.  §  13.  against 
insuring  tickets  in  any  state  lottery  to  be  authorised  by  act  of 
parliament^)  was  quashed,  because  the  information  did  not  express, 
that  the  ticket  insured  was  a  ticket  in  the  state  lottery,  though 
the  lottery  was  described  as  being  authorised  by  the  statute 
25  Geo.  3. 

In  general  it  is  sufficient  for  the  justices,  in  the  description  of 
the  offence,  to  pursue  the  words  of  the  statute.  1  Ld.Raynt.SSl, 
But  in  RexY.Jarvis,  Mr.  J.  Denison  said,  "  that  is  not  always  l  Burr.  154. 
sufficient;  it  may  be  necessary  to  go  farther."  It  was  so  deter-  l  East. 647. («•) 
mined  in  Rex  v.  Chaptnan,  Say.  203.  upon  a  conviction  of  a 
person  /or  robbing  an  orchard;  which  the  court  held  not  suffi- 
cient, but  it  ought  to  have  appeared  of  what,  and  how  the  orchard 
was  robbed,  that  they  might  judge  whether  it  were  a  robbery 
within  the  meaning  of  the  43  Eliz.  c,  7.    See  Paley,  74.  {r%) 

See  also  Rex  v.  Burnaby^  2  Ld,  Raym.  900.  where  a  conviction 
on  the  Stat.  43  Eliz.  c.  7.  $  1.  for  cutting  down  trees,  was  quashed^ 
because  it  did  not  mention  the  number  of  trees. 

fVhereupony  on  the  day  of in  the  year  aforesaid,  "Hie  party  to  b« 

4*c  /  ike  said  justice  do  issue  inv  summons*']  R.  v.  V enables,  suaunoned. 
2  Lrf.  Raym.  1406.  2  titr.  630.  The  court  were  unanimously  of 
opinion  that  the  party  ought  to  be  heard,  and  for  that  purpose 
ought  to  be  summoned  in  fact ;  and  that  if  the  justices  proceeded 
against  a  person  without  summoning  him,  it  would  be  a  misde- 
meanor in  them,  for  which  an  information  would  lie.  Rex  v. 
AUington,  2  Htr.  678.  -S'.  P, 

But  though  justice  requires  that  a  party  should  be  duly  sum-  Party  present 
raoned  and  fully  heard  before  he  is  condemned,  yet  if  he  be  stated  and  not  making 
to  be  present  at  the  time  of  the  proceeding  and  to  have  heard  all  defencci 
the  witnesses,  and  not  to  have  asked  for  any  further  time  to  bring 
forward  his   defence,  if  he  had  any,  this  at  all  times  has  been 
deemed  sufficient.  Rexv*  Stone,  1  East.  649.  See  also  1  Str.  261. 

The  date  of  the  summons  must  not  be  on  an  earlier  day  than 
that  of  the  information:  if  it  be  it  will  vitiate  the  conviction. 
Rex  V.  Kent,  2  Ld.  Raym.  1546. 

Nor  on  an  impossible  day.  Ih  Reg.  v.  Dyer,  it  was  stated  that  l  Salk.  182. 
the  defendant  was  summoned  to  appear,  and  did  appear  on 
Tuesday  the  17th  day  of  April  1S02,  Sec.  In  fact  the  17th  of 
April  fell  on  a  Friday  ;  and  it  being  objected  that  the  time  of  the 
summons  being  impossible,  it  was  the  same  as  if  there  had  been  no 
summons.  The  court  quashed  the  conviction  on  this  ground ; 
saying,  **  there  could  be  no  such  day,  and  therefore  he  could  not 
appear  thereupon ;  and  when  the  day  is  not  set  forth,  his  appear- 
ance on  another  cannot  be  intended." 

DirectX  /o.]     The  summons  may  be  directed  either  to  th«» 

Q  Q  2 
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«»Sender  requiring  him  to  appear,  or  to  some  third  perGon,  requir- 
ing him  to  summon  the  offender. 

Requiring  the  said  A.  O.  to  be  and  appear  before  me  on  ik9 
day  of .]    Natural  justice  requires  that  the  defend- 
ant should  have  a  reasonable  time  allowed  him  for  making  hit 
defence.     A  conviction  upon  default  of  appearance,  where  the 
summons  was  to  appear  immediately  upon  the  receipt  of  it,  wn 
held  bad.     Rex  v.  Matlinson^  2  Burr,  679. 
Party *t  appeftr-       Rex  Y,  Johnson f  1  Str.261.     The  defendant  was  convicted  for 
ftlrta^'S^*      keeping  a  gun  not  being  qualified ;  and  exception  was  taken,  thst 
•umxnons  *         there  was  not  a  reasonable  summons :  for  it  was  made  to  appear 

the  same  day,  which  might  be  impossible  upon  account  of  the  dis- 
distance,  or  the  summons  being  served  late;  and  his  witnesses 
might  not  be  got  together  on  so  short  a  warning ;  then  it  was,  to 
appear  at  the  parish  aforesaid,  whereas  there  were  two  parishei 
mentioned  before ;  so  the  man  might  have  gone  to  one,  whilst  thej 
were  convicting  hiift  at  the  other.     It  was  answered  that  the  de- 
fendant appeared  at  the  time,  and  made  defence ;  so  that  cures  sll 
defects  in  the  summons  ;  and  by  the  Court,  the  answer  is  right 
Whether  in  dc.       It  has  been  made  a  question,  whether  a  conviction  upon  default 
fault  of  party's   of  appearance,  stating  that  the  defendant  was  dul^  summoned, 
ap^arance  it  be  ^.j^jjout  more,  would  be  good :  as  to  which  it  may  be  sufficient  to 
autethathewai  observe,  that  it  is  at  all  events  safest  to  state,  that  the  defendant 
only  sum-  was  summoned  to  appear  at  a  certain  time  andplace^  and  these 

moned?  must  be  such  as  to  afford  him  the  reasonable  means  of  complying 

with  the  summons  and  of  being  fairly  heard.     Paley,  105. 

At qftheclockinthejbrenoon,'}  It  is  m  general  con- 
venient to  fix  the  time  for  the  attendance  of  the  parties  precisely ; 
though  according  to  the  foregoing  form,  it  will  appear,  that  the/ 
ought  not  to  be  held  to  a  very  punctual  attendance. 

Duly  serve,  Sfc.2    The  service  of  die  summons  should  be  proved 
upon  oath,  and  it  seems  that  such  service  should  in  general  be  a 
personal  one. 
Party  fWilJng  Therefore  I  the  said  justice  do  proceed  to  examine."]    It  was  for- 

UuroughhUown  merly  doubted  whether  the  justice,  having  summoned  the  de- 
d^uit  to  ap.  fendant,  might,  if  he  did  not  appear,  proceed  to  hear  the  evidence, 
BoK.  00.  ^^^  convict  him,  in  cases  where  the  statute  does  not  expressljT 

1  Sir.  44.  give  such  a  power ;  but  since  the  case  of  Rex  v.  Simpson,  it 

Paley,  21,         seems  perfectly  settled,  that  a  party  who  does  not  appear  aAer 

regular  notice,  may  be  convicted  in  his  absence.  In  Rex  v.  Simp- 
^on,  which  was  a  conviction  for  deer  stealing,  it  was  objected, 
that  as  no  appeal  lies  in  this  case,  the  justices  should  not  have 
proceeded  in  the  absence  of  the  party,  especially  where  it  maj 
end  in  a  corporal  punishment,  as  it  may  do  here  for  want  of  a 
distress.  Parker  Uh.  J.  delivered  the  resolution  of  the  court: 
«« We  are  all  of  opinion  the  offender  may  be  convicted  withoat 
appearing.  The  statute  is  silent  as  to  the  method  of  proceeding, 
and  the  !iw  of  England,  it  is  true,  In  point  of  natural  justice, 
always  requires  the  party  charged  with  any  offence  to  be  heard 
before  he  be  condemned  in  judgment:  but  that  rule  must  have 
this  exception,  unless  it  is  through  his  own  default;  were  it  other- 
wise, every  criminal  might  avoid  conviction." 

Whereufon  the  said  A.  O.  having  been  duly  summoned^]    I^  ^ 
eyidenty  tnat  if  the  defendant  appear  and  make  defence,  it  mivt 
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be  taken  that  he  was  duly  summoned ;  therefore,  in  such  case  it  is 
unnecessary  to  say  more,  and  his  appearance  cures  any  defect  in 
the  summons,  or  even  the  total  want  of  one.  1  Sir,  261.  1  SM. 
883.    SBurr.l7S5. 

Upon  the  dai/  of"         ■,   Sfc,  appeareth^l   Q.  v.  Dyer.  Ant*.  5M. 

This  must  be  a  possible  day. 

Aiid  he  the  said  A.  O.  having  heard  the  same^  is  asked,  ijfc] 
The  information  must  be  read  to  the  defendant,  who  should  be  vide  per 
apprised  of  the  charge  against  him  and  put  to  plead  thereto,  that  Grote  J. 
is,  either  to  confess  or  deny  it,  before  the  justice  proceeds  to  hear  2  T.  R.  «f. 
evidence  in  its  support. 

And  thereupon  the  said  A.  O.  freely  and  voluntarily  confesseth.^  ronfowlon 
In  general,  if  the  defendant  confess  the  offence,  it  is  needless  to 
go  mto  the  proof  of  it.  But  this  is  to  be  understood  of  a  confes- 
sion to  the  full  extent  of  a  good  and  sufficient  information ;  for 
where  either  the  confession  does  not  come  up  to  the  charge  in  the 
mfonnation,  or  is  made  upon  an  insufficient  information,  it  will  not 
supply  the  want  of  evidence  in  the  one  case,  or  of  a  sufficient 
charge  in  the  other. 

Thus,  in  Rex  v.  Little ,  1  Burr.  61 S.  confession,  by  the  defend-  For  die  conTie- 
ant,  of  a  single  fact  of  offering  to  sell  silk  handkerchiefs  without  a  tion  in  this  cam, 
license,  was  holden  not  sufficient  to  convict  him  of  trading  as  a  •**  ^^•T*  •^^ 
hawker,  pedlar,  or  petty  chapman,  without  license;  because  a 
tinfrie  act  of  selling  a  parcel  of  silk  handkerchiefs  to  a  particular 
person  is  not  a  proof  that  he  was  such  a  hawker,  pedlar,  or  petty 
chapman,  as  ought  to  have  taken  out  a  license.   Conviction  quashedf . 

But  in  another  case  upon  the  same  statute,  it  was  alleged,  that  R.  v.  SmitJh^, 
the  defendant  was  apprehended  for  trading  as  a  haxvker  and  pedlar,  '  Burr.  1475. 
and  was  charged  upon  oath  before  the  justice  with  having  sold  a 
piece  of  mushn  as  a  haxoker,  pedlar,  and  petty  chapman,  which  fact 
ne  confessed ;  this  was  held  to  be  sufficient  to  warrant  a  conviction 
for  not  producing  a  license  as  demanded  by  the  justice. 

Rex  V.  Corden,  4  Burr.  2279,  was  the  case  of  a  confession  of 
an  insufficient  charge ;  and  the  conviction,  which  was  on  5  Geo.  3. 
c.  14.  for  preserving  fiish,  not  being  on  tlie  complaint  of  the  owner^ 
nor  shewing  his  dissent  to  the  fishing,  and  the  property  not 
being  proved  on  oath,  was  quashed. 

As  to  the  wmer  of  the  justices  to  take  the  confession  of  the  de^ 
fendani.2  It  nas  been  determined,  that  though  the  act  only  em- 
powers the  justice  to  convict  upon  the  oath  of  one  or  more  wit- 
nesses, this  implies  a  power  to  convict  upon  the  confession  of  the 
party  alone.    Rex  v.  Gage,  1  Str.  546. 

As   the  confession  supplies  the  want  of  evidence,  so  it  cures  pteadlog 
any  objection  to  the  manner  of  taking  the  depositions ;  such,  for  guilty. 
instance,  as  that  they  were  not  made  in  the  defendant's  presence. 
Rex  V.  Hall,  1  T.  R.  S20.     Paley,  23. 

One  credible  toitness,  to  xvit,  A.  W.  of  yeoman.'}     It  Witneutob* 

is  requisite  to  name  the  witness,  that  he  may  appear  to  be  a  dif-  named. 
ferent  person  from  the  informer ;  as  the  statutes^  generally  give 
the  latter  a  share  of  the  penalty,  and,  therefore,  he  cannot  be  a 
witness,  excepting  where  the  act  shall  specially  so  direct.    2  Ld> 
Raym.  1545.     1  Sir.  316.     Andr.  18. 240.    Bosc.  69. 

On  his  oath  aforesaid,  affirmeth  and  saith,  in  the  presence  and  Mugittrato't  ' 
hearing  of  the  said  A.  O.]  It  is  sufficient  to  set  forth  in  a  con-  •utbonty  to  ad- 
victioB  that  the  witness  was  examined  on  oath,  without  adding  ™">>>^  ^ 
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that  the  magistrate  had  authority  to  administer  the  oath|  if  the 
statute  give  such  authority.     Rex  v.  Pictouy  2  East.  195* 

It  is  fully  settled,  that  in  all  convictions,  the  evidence  must  be 
set  out  particularly,  not  merely  the  result  of  it ;  and  that  sufficient 
proof  must  appear  upon  the  face  of  the  record  to  sustain  every 
material  part  of  the  charge,  and  to  warrant  the  adjudication. 
Rex  v.  Lovet,  7  T.  R.  152. 

It  is  laid  down  by  Lord  Mansfield  as  an  undoubted  maxim,  that 
on  a  conviction,  the  evidence  must  be  set  out  in  order  that  the 
superior  court  may  judge  of  it.  It  has  been  likewise  solemnly 
recognised  as  a  knpwn  distinction  between  orders  and  convictions, 
that  in  the  former  it  is  allowed  to  state  the  result  only  of  the  evi- 
dence, whereas  the  same  mode  of  stating  it  would  be  undoubtedly 
bad  in  a  conviction.  In  a  very  early  case  (a)  the  conviction  was 
quashed,  because  the  evidence  was  not  set  forth.  It  was  only 
laid  that  the  witnesses  were  sworn  de  veritate  pnemissorumy  and  that 
it  did  not  appear  from  what  was  swom^  that  the  defendant  was 
guilty ;  but,  it  was  said,  it  ought  so  to  have  appeared  to  the  court. 

Again,  a  conviction  for  taking  pilchards  contra Jbrman  statuti 
was  quashed,  and  the  reason  assigned  was,  because  the  wit- 
ness swore  generally  that  the  defendant  was  guilty  of  ike 
premises;  for  that  is  taking  the  law  upon  himself  Likewise  a 
conviction  on  the  candle  act  was  set  aside,  because  the  evidence 
was  not  set  out,  it  being  only  alleged  that  tlie  offence  was Jidlif 
and  duly  proved. 

Rex  V.  Killetj  4  Burt,  2063.  The  defendant,  beine  a  clergy* 
man,  was  convicted  for  neglecting  to  read  the  act  against  profane 
cursing  and  swearing.  The  conviction  fully  set  forth  the  offence 
as  charged  in  the  information :  and  then  after  setting  forth  that  the 
defendant  was  summoned,  and  had  neglected  to  appear,  the  justice 
proceeded  to  examine  into  the  trutn  of  the  charge,  '*  and  the 
same  as  setjorih,  being  duly  proved  before  him"  he  adjudged  the 
defendant  guilty.  By  the  court :  It  is  now  fully  settled  that  upon 
a  conviction  the  evidence  ought  to  be  set  out,  that  the  court 
may  judge  whether  the  justices  have  done  right;  but  upon  an 
order  it  is  not  necessary.  The  same  principle  is  taken  as 
established  in  Rex  v.  Ready  Dougl.  467* 

But  in  those  cases  where  the  offence  is  created  in  a  section  in  a 
statute,  which  section  contains  particular  exceptions,  though  it  it 
necessary  to  negative  every  one  of  those  exceptions  in  the  in- 
formation, Dougl,  SSI.  it  has  been  doubted  whether  or  not  it  be 
necessary  also  to  negative  them  in  the  evidence  given  in  support 
of  the  charge.  In  Rex  v.  Jarvisy  1  Burr.  154.  Mr.  J.  Denison 
said,  it  was  necessary  to  negative  by  the  evidence  and  adjudicatios 
that  the  defendant  had  an^  of  the  particular  qualifications  to  kill 
game ;  that  being  a  conviction  on  the  gam»  law^.  But  it  h» 
recently  been  determined  by  the  court  of  K.  B.  that  a  conviction 
which  specifically  negatives  the  several  qualifications  mentioned 
in  the  statute,  is  sufficient,  without  stating  evidence  to  negative 
these  qualifications.  Latorence  J.  and  Le  Blanc  J.  were  of  thi« 
opinion,  in  Rex  v.  Stone,  1  East.  653.     Vide  Vol.  ii.  tit.  ^ami* 

In  the  latter  cases  where  the  necessity  o£  setting  oat  the  evi- 
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deoce  has  been  discussed,  the  judges  have  uniformly  expressed 
their  wish  that  it  should  be  fully  stated,  notwithstanding  they 
were  of  opinion  that  the  old  precedent  in  Burn  was  not  faulty  in 
law,  for  pursuing  a  different  course. 

And  if  a  conviction  state  in  the  words  of  the  statute  the  depo-  But  tfar  evi- 
sition  of  the  witness  to  the  fact,  it  is  sufficient ;  but  if  the  magi-  ^<^"<^^  v^^y  be 
strate  endeavour  to  shelter  himself  from   detection   by  meiciy  ''!'^!^*^  *  "J  A*** 
stating  the  fact  of  the  offence  in  the  terms  of  the  act  of  par- 
liament, as  if  it  were  the  legal  effect  of  the  evidence,  when  the 
evidence  itself  would  not  warrant  the  conclusion,  he  subjects  him- 
self to  a  criminal  information,  upon  a  proper  case  laid  before  the 
court.     Rex  v.  Pearse^  9  East,  358. 

Rex  Yn   Vipont  and  others^  2^urr.  1163.     The  conviction  was,  To  b«  given  in 
that  the  defendants  having  heard  the  charge^  (of  conspiring  to  the  presence  of 
advance  their  wages  in  the  woollen  manufacture,)  and  being  called  *^*  defendant, 
upon  by  the  justices  to  shew  cause  why  they  should  not  be  con- 
victed, and  having  nothing  to  say  whereby  to  defend  themselves, 
are  therefore  convicted :  this  was  quashed  by  the  court ;  because 
the  evidence  ought  to  be  particularly  set  forth,  that  the  court 
nunr judge  thereof;  and  it  must  be  given  in  the  presence  of  the 
de^ndant,  that  he  may  have  an  opportunity  of  cross  examina- 
tion.    Rex  V.  Croxvther,  1  T.  R.  127.  and  Rex  v.  Bentvelly  6  2\  R. 
75.    Bosc*  71. 

But,  though  the  evidence  ought  to  be  given  in  the  presence  of 
the  defendant,  if  the  appearance  of  the  defendant  and  the  exami- 
nation of  the  witness  are  both  stated  on  the  same  day,  the  court 
will  presume  that  the  witness  was  examined  in  the  presence  of  the 
defendant,  though  it  be  not  expressly  so  stated.  3  Burr.  1786. 
Cotop.  241,  242.    2  r.  R.  23.  and  Rex  v.  Lovet,  7  T.  R.  152. 

Even  though  it  be  stated  that  the  appearance  was  at  A.  and  the 
evidence  was  given  at  B.    Rex  v.  Swalloto,  8  T.  R.  284. 

The  witness  must  be  sworn  and  examined  in  the  defendant's  Witness  mutt 
presence,  even  though  he  were  sworn  when  tlie  information  was  be  sworn  and 
taken.  And  therefore  it  is  not  sufficient  in  such  a  case  to  read  cianuned  in  the 
over  the  informant's  deposition  in  the  presence  of  the  defendant. 
Rex  V.  Cr(ywtherj  IT.  R.  125. 

The  evidence,  when  set  forth,  must  contain  sufficient  to  war- 
rant the  conviction.  Therefore  it  must  be  of  a  fact  existing  at  the 
time  of  the  information  ;  and  so  it  must  appear.  In  Rex  v.  Fuller^ 
]  Ld.  Raipn.  509.  a  conviction  on  the  S  8c  d  W.  3.  c.  1 9-  for  keep- 
ing two  concealed  washbacks  was  quashed,  because,  though  the 
information,  which  was  given  on  the  30th  March,  charged  the 
defendant  with  then  having  the  washbacks,  the  evidence,  which 
was  not  given  until  the  3d  of  April,  was  merely  that  the  defendant 
Wef  et  cmtodit  eadem  duo  et  concdata  vasfl  ;  confining  it  to  the 
time  when  the  evidence  was  given,  and  of  course  subsequent  to 
the  day  of  the  information. 

So  it  should  appear  that  the  fact  was  proved  to  have  been  com- 
OAtted  in  some  place  witliin  the  jurisdiction  of  the  magistrate. 
Rex  V.  J^riesy  1  T.  R.  241. 

The  $aid  A.O.is  by  me  the  said  justice  asked  tuhat  he,  hath  to 
^y  in  his  defence."]  n  the  defendant,  when  put  on  his  defence, 
sets  up  a  claim  of  right  to  the  thing  he  is  accused  of  taking  or  de- 
Btroyingj  and  there  is  any  pretence  or  colour  for  such  right,  the 
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justice  ought  to  acquit  him.  Per  Ld.  Ch.  J.  HM  in  jles  t. 
Speedy  1  £^.  Raym,  583. 

The  defence  should  be  set  forth  in  the  conviction. — Where 
the  justices  acquitted  the  defendant,  upon  evidence  which  prima 
facicy  wassuflScient  to  convict,  and  there  being  no  contradictory  or 
explanatory  evidence ;  the  Court  said  that  the  evidence  given  was 
entirely  and  exclusively  for  the  consideration  of  the  justices  below, 
who  were  placed  in  the  situation  of  a  jury :  and  as  they  had  ac- 
quitted the  defendant,  the  court  could  not  substitute  themselvci 
in  the  place  of  the  justices  acting  as  jurymen,  and  convict  him. 
That  they  could  not  judge  of  the  credit  due  to  the  witnesses 
whom  they  did  not  hear  examined.  That  they  could  only  look  to 
the  form  of  the  conviction,  and  see  that  the  party,  if  convicted, 
had  been  convicted  by  legal  evidence.  Rex  v.  Reason^  6  T.  R> 
375. 

It  is  sufficient  in  convictions,  if  there  were  such  evidence  before 
the  magistrate  as  in  an  action  would  be  sufficient  to  be  left  to  a 
jury.     Per  Ld.  Kenyan  C.  J.  Rex  v.  Davis,  6  T,  R.  1:78. 

Where  a  power  of  conviction  is  given  by  statute  to  a  magi- 
strate, he  is  the  sole  judge  of  the  weight  of  the  evidence  given 
before  him,  and  the  court  of  A'.  B,  will  not  examine  whether  or 
not  he  has  drawn  a  right  conclusion  from  the  evidence.  Bot  if 
no  evidence  appear  on  the  conviction  to  support  a  material  pait 
of  the  information,  the  court  will  quash  the  conviction.  Rei  t. 
J.  Smith,  8  T.  R.  588. 

Do  convict  the  said  A.  O.  of  the  offence  aforesaid.']  Rex  v. 
Solomons,  1  T*  R.  249.  This  was  a  conviction  on  the  lotterv  act, 
22  Geo.  3.  c.  47*  The  information  as  set  forth  in  the  conviction 
was  that  Solomons  did  keep  an  office  for  dealing  in  shares  of  lottery 
tickets  vaithout  a  license  :  and  edso  did  keep  an  office  Jor  registering 
the  numbers  of  lottery  tickets  toithout  a  license,  &c.  and  the  said 
Solomons  was  thereupon  convicted  of  the  said  offence  charged 
upon  him  in  and  by  the  said  information,  &c.  according  to  the 
form  of  the  statute,  See.  for  which  said  offence  he  was  adjudged 
to  have  forfeited  100/.  By  the  court :  The  conviction  is  ImhI,  for 
there  is  a  duplicity  of  charge ;  the  defendant  is  charged  with 
dealing  in  shares  of  lottery  tickets,  and  with  registering  tickets 
toithout  license  ;  and  he  is  convicted  of  the  said  offence,  so  that  it 
does^  not  appear  of  which  offence  he  is  convicted.  A  conviction 
must  be  good  in  all  its  parts  ;  the  information  must  be  supported 
by  the  evidence,  and  the  judgment  must  be  supported  by  both. 
Here  the  defendant  is  charged  with  two  distinct  offences,  each  of 
which  would  subject  him  to  a  separate  penalty ;  and  supposing 
they  could  have  been  included  in  one  conviction,  which  n  to  be 
doubted  (a),  the  defendant  should  have  been  convicted  of  both. 
A  judgment  for  too  little  is  as  bad  as  a  judgment  for  too  mach. 
Conviction  quashed. 

It  has  been  held  that  a  judgment  in  these  terms,  vis.  "  that 
R.  T.  (the  defendant,)  according  to  the  form  of  the  statute,  is 
convicted,"  is  a  sufficient  adjudication  that  he  is  convicted  of  the 
offence.    Rex  v.  Thompson,  2  T,  R.  18.  ^ 


(a)  But  see  Rex  y.  Swallow,  pott,  p  601. 
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tt  Ib  no  objection  to  a  conviction,  that  the  defendant  has  been 
conricted  of  several  penalties.  It  is  the  constant  practice  in  ac- 
tions on  the  game  laws,  and  not  unfrequent  in  conyictions. 
JRex  V.  SwaUoto,  S  T.  R.  286. 

But  under  particular  acts  of  parliament  only  one  offence  can  be 
committed  on  the  same  day.  As  under  the  stat.  29  Car.  2,  c.7. 
for  exercising  a  trade  on  the  Lord's  day.  Creeps  v.  Durden^ 
2  Cowp.  640. 

So  under  the  stat.  5  Ann.  c.  14.  f  4.  for  keeping  or  using  a  dog 
or  gun.  Rex  v.  Matthews ^  10.  Mod.  26.  and  Marriott  v.  Shaw, 
Com.  274.    Rex  v.  Lovet,  7  T.  R.  152. 

But  under  the  stat.  12  Geo.  2.  c.  S6.  for  selling  books  originally 
printed  here,  and  afterwards  reprinted  abroad  and  imported  into 
this  country,  the  party  may  incur  several  penalties  on  the  same 
day  for  several  distinct  acts  of  sale  of  such  books  here*  Brooke 
q.  t.  V.  MiUikeUy  S  T.  R.  509. 

But  this  question  must  in  all  these  cases  depend  on  the  nature 
of  the  act  that  constitutes  the  ofience. 

And'Jbr  his  offence  q/bresaid  hath  Jor/eiied.'}     Rex  v*  HawkeSt  Forfatoramini 
2  Sir.  858.     A  conviction  for  killing  a  deer  was  quashed,  be-  be  woortained. 
cause  it  was  only  — —  he  is  convicted^  without  any  judgment  of 
forfeiture. 

And  in  the  case  of  Rex  v.  Vipont  Sf  others f  2  Burr.  1165,  Ant%  laft 
the  conviction  not  adjudging  the  jorfeiture  was  for  that  reason, 
as  well  as  the  other  before  mentioned,  determined  to  be  ill ; 
especially  as  the  statute,  upon  which  Uie  conviction  was  made, 
leaves  the  judgment  discretionary  concerning  the  duration  of 
the  punishment,  the  offender  being  to  be  imprisoned  bv  the 
justices  for  an^  time  not  exceeding  uiree  months ;  et  xnae  Rex 
▼•  Athton,  8  Mod.  175* 

If  the  imprisonment  be  not  for  any  certain  period,  but  generally  M«y,  isou 
till  the  payment  of  a  fine,  or  the  performance  of  some  other  act, 
the  condition  must  be  distinctly  expressed,  and  such  as  is  autho* 
rised  by  statute.  If  it  be  till  payment,  the  sum  must  be  fixed. 
Thus  a  conviction  and  commitment  for  a  forcible  entry  ''  there  to 
remain  till  they  shall  have  paid  a  fine  to  the  king,''>'the  justices 
not  having  assessed  any  fine^  was  hdd  to  be  irregular.  Rest  v.  El* 
tM0,  2  Ld.  Raym.  1514. 

So  under  stat.  6  Geo.  8.  c.  48.  $  1.  which  empowers  the  magis- 
trate to  commit  till  the  penalty  and  charges  are  paid,  a  commit*> 
ment  for  nine  months,  or  until  the  sum  of  15/.  **  together  with 
charges  previous  to  and  attending  the  conviction  shall  be  paid,'' 
was  neld  to  be  bad  for  want  of  ascertaining  the  exact  sum,  by  the 
payment  of  which  the  defendant  might  be  released.  Rex  v.  HaU^ 
1  Cott>j9.60. 

Even  in  cases  where  the  punishment  is  fixed  by  statute  there  And  there  must 
must  be  an  adjudication ;  for  the  want  of  which,  the  conviction  in  be  an  ■djjudir*' 
Rex  V.  Harris^  7  T.  R.  238.   was  quashed.      In  that  case  Ld*  ^<»« 
Kenyon  C.  J.  said,  '^  A  conviction  is  in  the  nature  of  a  verdict 
and  judgment,  and  therefore  must  be  precise  and  certain," 

In  the  construction  of  the  toleration  act,  1  W.^M.  c.  18*  §  18.  Vide  post  tit. 
whidimflicts  a  penalty  of  20/.  on  any  person  orpersons,  whomay  dis-  '*  Diewnten.'* 

2uiet  or  disturb  any  congregation  permitted  by  that  act,  it  has  been 
added  that  several  persons  for  a  joint  di^utbaace*  are  liable  to 
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ief>arate  penalties  of  20/.  each.     Rex  v.  Hube  ^  others  5  T.  R. 
542. 
DUtributioo.  7(>  6e  distributed  as  the  law  directs.^  ^^  ▼•  Barrett ^  1  Soil.  S83. 

This  mode  is  sufficient  where  the  statute  expressly  gives  the  pe- 
nalty in  certain  proportions.  A  conviction  for  deer  stealing  set 
forth  that  ■  he  is  convicted  and  shall  forfeit  SO/,  according  to 

the  form  of  the  statute,  without  making  a  distribution,  which  ought 
to  be  10/.  to  the  informer,  10/.  to  the  party  grieved,  and  10/.  to 
the  poor.     But  by  the  court,  this  is  well  enough. 

But  where  the  penalty  is  directed  by  the  statute  to  be  distri- 
buted by  the  justices  according  to  their  discretion  among  cert«n 
persons,  in  such  cases  the  justices  must  adjudge  what  the  several 
proportions  shall  be. 
R.  ▼.  Dimpsey       Thus  by  the  mutiny  act,  26  Geo,  3.  c.  10.  the  penalty  for  oot 
and  others,         receiving  a  soldier  according  to  billet,  is  directed  to  be  applied  m 
9  T.  R.  96.         {^Q  grg(  place  to  make  satisfaction  to  the  soldier  for  his  expense, 

and  the  remainder  to  the  overseers  of  the  parish.  A  conviction 
under  this  act,  adjudging  only  that  the  defendant  has  forfeited  5^ 
**  to  be  disposed  of  as  the  lata  directs"  was  deemed  irregular :  for 
in  that  case,  the  distribution  of  the  penalty  was  held  to  be  a  ne- 
cessary part  of  the  judgment*  which  ought  to  appear  on  the  re- 
R.  ▼.  Symonds,  cord ;  not  merely  in  the  general  terms  of  the  act,  but  specifying 
]  £••(.  159.       the  exact  sum. 

R.  T.  Sede,  A  conviction  upon  the  42  Geo.  S.  c.  119.  (against  unauthorised 

8  EuL  568.       lotteries,)  stated  toe  defendant  was  brought  before  the  justice  hj 

A*  B.  &  C.  D.  two  beadles  of  the  parish,  and  adjudged  to  forfeit 
and  pay  100^  **  to  be  applied  and  distributed,  tvAen  poid,  as  tlu 
Ian  oath  direct"  By  §  5.  of  the  act,  the  penalty  is  directed  to 
be  applied,  one  third  to  the  king,  another  third  to  the  use  of  the 
informer,  and  the  remaining  third  to  the  person  or  persons  Aspre- 
kending  or  securing  the  offender.  And  by  Ld.  EUenhcrough  C.  J* : 
It  is  by  this  adjudication  of  the  forfeiture  nndecided,  whether 
there  exist  in  thjs  case  the  last  of  the  three  descriptions  of  per- 
MM  amongst  whom  the  penalty  is  to  be  distributed  under  the  act; 
-m.  ^*  persons  apprehending  or  securing  the  offender^^  This  de- 
•eriplion  is  not  m  terms  applied  to  any  person  on  the  face  of  this 
conviction.  On  the  grqund  of  this  uncertainty,  the  conviction  is 
defective. 

iJlo  fmiigaUJ\  The  mitigation  of  penalties  is  not  of  course,  but 
depends  upon  the  power  ^iven  to  justices  by  particular  acts  of 
parliament,  to  exercise  their  discretion  in  this  case,  within  certain 
Dounds,  in  the  instances  mentioned  in  those  acts. 
.  To  the  poor  of  the  parish,  Sfc."]  In  the  case  of  Res  v.  W.  Priest, 
6  T.  R.  5SS^  A  question  arose  as  to  the  mode  of  ordering  a  distn- 
bution  of  part  of  the  penalty,  where  the  offence  was  committed  io 
a  t&Bonshipf  maibtainiDg  .its  own  poor  independently  of  the  parish. 
In  the  conviction,  the  magistrate  adjudged  the  distribution  "  to  the 
overseers  of  the  poor  of  the  township  of  VUesthorpe^  for  the  use 
of  the  poor  of  the  said  township,  &c.''  VUestkorpe  was  one  of 
five  townships  within  the  parish  of  Qa^Jkrooke,  each  maintaioiog 
its  own  poor  separately :  but  this  fact  did  not  appear  on  the  con- 
vicstion  itself.  The  Court,  afber  argument,  quashed  the  convictioOf 
becmiae  the  justice  had  not  ordered  the  forfeiture  to  be  paid  to 
tha  overvaers  of  the  poor  of  the  parish^    But  they  added  thst  ic 
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was  not  oecessary  to  give  any  opinion  in  tbat  case  how  the  point 
would  have  been  decided,  if  it  had  appeared  on  the  conviction 
itself  that  the  township  maintained  its  own  poor  separately. 

And  I  do  adjudge  thai  the  said  A.  O.  do  Jbrthtoiih  pay  to  the 

said  A.  I.  the  mm  of of  like  lavofid  money  for  his  costsJ} 

By  IS  Geo.  S.e.  19.  where  any  complaint  shall  be  made  before  isO.  5.  c.  19. 
any  justice  or  justices  of  the  peace,  and  any  warrant  or  summons 
shall  issue  in  consequence  of  such  complaint,  then  it  shall  be 
lawful  for  such  justice  or  justices,  who  shall  have  heard  and  de- 
termined the  matter  of  the  said  complaint,  to  award  such  costs 
to  be  paid  by  either  of  the  parties,  and  in  manner  and  form  as  to 
him  or  them  shall  seem  fit,  to  the  party  injured,  (a) 

When  an  act  gives  power  to  a  magistrate  on  a  sunomary  convic- 
tioD,  to  award  the  reasonable  charges  of  taking  a  distress,  he  must 
ascertain  the  amount  in  the  conviction ;  and  an  adjudication  that 
the  defendant  shall  pay  the  reasonable  charges  of  the  levy  is 
bad.    Rex  v.  SumonSf  1  East.  189- 

In  xoitness  whereof  I  the  said  Justice  to  this  record  of  conxfidion 
have  put  my  hand  and  seaW]  A  conviction  should  be  under 
the  band  and  seal  of  the  magistrate :  and  a  justice  ought  to 
^ive  the  defendant  a  copy  of  the  conviction,  if  he  demands 
It ;  it  is  a  record,  and  he  is  entitled  to  it.  Rex  v.  Midhm^ 
S  Burr.  1720. 

An  impossible  or  an  incongruous  date,  if  the  conviction  be  oooh 
plete  without  it,  may  be  rejected  as  surplusage  and  will  not  vitiate. 
Rex  V.  Pictony  2  East.  196. 

In  all  cases  a  justice  of  the  peace  ought  to  return  a  conviction  ComrictioD  to 
by  him  to  the  sessions,  whether  the  party  appeal  or  not,  or  whether  ^  niunwd  to 
an  appeal  is  or  is  not  given,  that  the  crown  may  not  be  deprived  ***•  ■•'"*""• 
of  its  share  of  forfeitures.    Rex  v.  Eaton^  2  T.  R.  285. 

On  a  motion  for  a  criminal  information  against  a  magistrate,  for  r.  t.  BariLtr, 
returning    to  writ   of  certiorariy  a  conviction    of  a  party  in  l  East  186. 
another  and  more  formal  shape  than  that  in  which  it  was  first 
drawn  up,  and  of  which  a  copy  had  been  delivered  id  the  party 
convicted  by  the  magistrate's  clerk,  Ld.  Kenyon  said,  **  If  the 
magistrate  has  done  no  more  than  return  the  conviction  in  a  more 
formal  shape  instead  of  sending  it  up  in  the  informal  manner  in 
which  it  was  first  drawn,  and  supposing  that  the  facts  as  they 
really  happened,  will  warrant  him  in  the  return  he  has  now  made, 
I  am  of  opinion,  that  it  was  not  only  legal  but  laudable  in  him  to 
do  as  he  nas  done ;  and  he  would  have  done  wrong  if  he  had 
acted  otherwise.    It  is  a  matter  of  constant  experience, for  magis- 
trates to  take  minutes  of  their  proceedings  without  attending  to  the 
precise  form  of  them  at  the  time  when  &ey  pronounce  their  judg- 
ment, to  serve  as  memorandums  for  them  to  draw  up  a  more 
formal  statement  of  them  afterwards,  to  be  returned  to  the  sessions, 
and  it  is  by  no  means  unusual  to  draw  up  the  conviction  in  point  A  oonvictioa 
of  fdrm  after  the  penaltjr  has  t>een  levied  imder  the  Judgment,  nor  may  bedrmwa 
is  there  any  legal  objection  to  this  method,  providea  the  facts  will  "P  *^^^^^ 
warrant  them  in  stating  what  they  do.    It  is  no  answer  to  say  that  JJSi  ^^*" 


-^p^ 


(a)  For  the  manner  of  levying  woh  costs,  sod  other  rqpilalkms  made  fij 
is  0.  3,  f.  19u  sot  jpo^..titls  ^m$* 
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a  p^rty  convicted,  may  be  thereby  induced  to  incur  an  unnecei- 
■ary  expense  in  suing  out  a  certiorari^  to  get  rid  of  an  infonnsl 
conviction  ;  for  a  mere  informality,  in  tlie  manner  of  drawing  up  a 
conviction,'  ought  not  to  be  the  inducement  for  removing  it  into 
this  court,  but  some  substantial  defect  in  the  justice  and  legality 
of  the  proceeding  itself  before  the  magistrate.*' 
R.  ▼.  Allen,  The  appellant  had  received  from  the  convicting  magistrates  a 

15  East  332.  copy  of  tiis  conviction,  which  was  written  on  the  back  of  the  in- 
]La^ -tfi"*^*  fbrmation,  and  contained  an  erroneous  statemept,  (mistaking  be- 
any inten^n  to  ^^^^^  ^^  informer  and  the  witness,)  the  same  justices  having  re- 
mislead  a  copy  turned  to  the  sessions  to  be  filed  of  record,  a  regular  convictioo 
be  deliTered  to  of  the  same  date,  and  stating  correctly  the  actual  circumstance?, 
the  party,  mis-  |]ie  gessions  quashed  the  conviction  as  being  at  variance  with  the 
*fd!!^  •***?"*"*  ™nutes  of  that  delivered  to  the  appellant,  without  entering  into 
and  a  correct*''  *^®  merits  of  the  case,  but  the  court  of  K.  B  quashed  the  order 
one  be  ratumcd  of  sessions  generally,  thereby  setting  up  the  original  conriction, 
to  the  sewioni,  considering  that  the  variance  arose  from  the  mere  mistake  and 
that  court  can  irregularity  of  the  justices'  clerk,  and  that  the  appellant  had  not 
S'^th^rttCT**^  really  been  surprised  by  it,  but  had  waved  his  appeal  on  the 

merits. 

Upon  a  conviction  by  two  justices  for  an  ofience  against  stat 
17  Geo>  S<  c.  56*  $  14.  if  the  justices  at  the  time  of  such  convic- 
tion, make  known  to  the  party  convicted  his  rieht  to  appeal,  and 
he  declines  appealing,  they  need  not  go  on  to  inform  him  what  he 
must  do  in  order  to  appeal  and  enforce  his  right.  Rex  v.  JusHcet 
ofW.R.o/  Yorkshire,  SM.SfS.  49S. 

As  to  removing  convictions  by  Certiorari^  vide  anle,  449.  d 
$eq. 


CotDage  for  ^l)tppin9 ;  anD  ^tortflf 

of  tSXX^x. 

§    I.  Cordage  for  Shipping. 

[25  G.  9.  C.56.] 

II.  &ores  d'  War. 

[31  El.  C.4.  — 22  C.2.  c.5 — 9&10W.  c41.- 
1  G.  St.  2.  c.  25.  —  9  G.  C.8.—  17  G.2.  c.4a- 
9  G.  S.  c  80.  — 12  G.  S.  c  56.-39  &  40  G.5. 
c.  89.-53  G.  3.  c.  126.  —54  G.  3.  c  60.  —  54 
G.  3.  c.  159.  §  la  — 55  G.  3.  c.  127.  — 56  G.S. 
c.  80.] 

^  I.  Cordage  for  Shipping. 

MG.  «.  t.S6.  -n Y Stat.  25  Geo. S.  c. 56.  §  2.  No  person,  after  25th  Jtdy  1785, 
ftTi^t!^*  ^^  "";  «*  *«  making  of  caiks,  hamerty  or  other  ropes  for 
oicd  in  «"*fcs«*g  the  use  of  shipping,  or  knowbgly  sell  Uie  same,  in  themaminctiir- 
cwdy  for       ing  whereof  there  diall  be  usm  any  hemp,  usually  known  by  tbs 

flhippaig. 


Cotiwge  fot  ^bippinfff  (^  txa 

iHunei  of  ihort  chucking,  half  clean,  whale  line,  or  other  toppiogti  93  0. 9.  «.  59/ 

cordilla,  damaged  hemp  bought  at  a  public  or  other  sales,  or  anj 

hemp  from  which  the  staple  part  thereof  shall  have  been  taken 

away  by  the  manufacturer ;  on  pain  of  forfeiting  (if  he  be  the 

maaufacturer  thereof)  such  cable,  hawser,  or  other  rope,   and 

treble  the  v^ue  thereof;  and  the  Tender  thereof,  knowingly,  (and 

not  being  the  manufacturer)  shall  forfeit  treble  the  value  thereof. 

^3.4>.  For  better  distinguishing  the  quality  of  such  cables,  &c.  Cordage  to  lie 
whenever  the  same  shall  be  manufactured  m  whole  or  in  part  of  distingiiisiied  m 
any  bemp,  the  use  whereof  is  not  prohibited  by  this  act,  and  the  ^«';/^«ndin- 
qualiiy  whereof  shidl  be  inferior  to  clean  Petersburgh  hemp,  the  same  <^^'*^* 
shall  be  deemed  inferior  cordage^  and  the  maker  shall  distinguish 
the  same  by  running  from  end  to  end  of  each  cable  three  tarred 
mark-vams,  spun  with  turn  contrary  to  that  of  rope  yarn,  and  also 
one  like  tarred  yarn  in  every  other  rope  for  the  use  of  shipping ; 
and  shall  mark  or  write  on  a  taliv  to  be  affixed  thereon  the  word 
x/opfe  or  inferior  (as  the  case  shall  be),  and  also  his  name  signed  by  And  maktr't 
himself  or  his  attorney,  together  with  the  name  of  the  place  where  name  to  b« 
manufactured ;  and  in  default  thereof  every  such  manufacturer  ^^^ 
shall  for  every  offence  forfeit  10«.  for  everv  hundred  weight* 

^  5.  And  if  any  rope-maker  shall  wilfully  or  knowingly  permit  Penidty  on  pat- 
or  suffer  his  name  to  be  put  as  aforesaid  on  the  tally  of  any  cable,  ^"g  *  ^^Im 
&c.  notl>eing  of  his  own  proper  manufacturinff ;  or  if  the  vender  ^^!|^!^ 
or  proprietor  of  any  such  cable,  &c«  or  any  other  person  whom*  ''°''"»*' 
soever  wilfully  and  knowingly  mark  upon  the  tally  affixed  thereon 
the  name  of  any  person,  not  being  the  manufacturer  thereof,  he 
shall  forfeit  2(M. 

^  6.  And  if  any  person  shall  make  any  cables  of  any  old  or  worn  Penalty  on 
stuff,  which  shall  contain  above  seven  inches  in  compass,  he  shall  nakingeablts 
forfeit  four  times  the  value  thereof.  ^  ®*<*  •*«^- 

$  8.  And  when  any  ship  belonging  to  any  of  his  majesty's  sub-  importing 
jects  resident  in  GreuJt  Britain  or  in  the  British  colonies  shall  cordage, 
come  into  any  port  in  this  kingdom,  the  master  at  the  time  of 
making  his  entry  at  the  custom  house,  shall  make  entry  on  oath 
of  all  foreign  made  cordage  on  board,  for  which  no  duties  have 
been  paid  (standing  and  running  rigging  in  use  excepted) ;  and 
such  master  shall,  before  such  ship  be  cleared  inwards,  where  any 
discharge  shall  be  made  of  her  lading,  pay  for  such  foreign  made 
cordage,  as  shall  be  specified  or  mentioned  in  the  said  entry,  the 
like  duties  as  by  the  laws  now  in  being,  are  charged  upon  foreign, 
made  cordage  imported  into  this  kingdom ;  and  if  such  master 
shall  make  default  herein,  such  foreign-made  cordage  on  board 
such  ship  shall  be  forfeited,  and  he  shall  also  forfeit  ^XU.  for  every 
hundred  weight  thereof. 

j  9  &  10.  But  the  same  shall  not  extend  to  cordage  brought  from 
the  East  Indies;  nor  to  the  materials  at  present  in  the  use  of  any 
ship  built  abroad  before  the  passing  of  this  act,  the  property  of  any 
British  subject. 

§7.  All  pecuniary  penalties  or  forfeitures  by  this  act  imposed  penaltietbow 
exceeding  5L  are  to  be  recovered  in  the  courts  of  Westminster;  to  be  recoTered 
if  not  exceeding  5/.  the  same  may  be  levied  by  distress,  by  one  and  applied, 
justice,  on  the  oatlis  of  t'voo  witnesses ;  and  if  sufficient  distress 
cannot  be  found,  such  justice  shall  commit  the  offender  to  the  coni- 
mon  gaol  or  house  of  correction  for  any  time  not  exceeding  tliree 
ff^alendar  nioiiths;  nor  le^s  than  .^rren  dny^,  or  until  such  penalty 
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25  6.0.  c.  S6,    and  all  costfr  and  charges  attending  the  same  shall  be  paid.    And 

all  such  penalties  and  forfeitures,  and  also  all  cordage  which  shall 
be  forfeited,  shall  be  paid  and  delivered  to  the  person  who  shall 
sue,  who  may  sell  or  otherwise  dispose  of  such  cordage  (after 
being  cut  into  lengths  not  exceeding  twelve  feet)  to  his  own  use. 

AppMl  ^11.  If  any  person  shall  think  himself  aggrieved  by  any  thing 

done  in  pursuance  of  this  act,  and  for  which  no  particular  method 
of  relief  is  appointed,  he  may,  M'ithin  four  months  after  such  mat- 
ter donCf  appeal  to  the  sessions,  giving  fourteen  days,  notice  in 
writing  of  his  intention  to  appeal  and  the  matter  thereof  to  the 
person  appealed  against,  and  within  four  days  afler  giving  such 
notice  entering  into  recognisance  before  some  justice  for 
the  county,  city,  or  place,  with  two  sureties,  to  try  such  appeal, 
and  abide  the  order,  and  pay  such  costs  as  shall  be  awarded  at 
such  sessions ;  and  on  due  proof  of  such  notice,  the  justices  at 
such  sessions  shall  hear  and  finally  determine  such  appeal,  and 
award  such  costs  as  they  shall  think  proper. 

IVocetdingtnot       J  12,  And  no  order,   verdict,  judgment,  or  other  proceeding 

to  be  quashed,    gi,£i|  5^   quashed   for  want  of  form  only,   or   be   removed  by 

fulforwantof  .  II.  Of  Stores  oj  War. 

Embezzling  to  By  Stat.  31  Eliz,  c.  4.  $  1.  If  any  person,  having  the  charge  or 
the  value  of  sos.  custody  of  any  of  the  king's  armour,  ordnance,  arounition,  shot, 
s  East's  P.  C.  powder,  or  habiliments  of  war,  or  of  any  victuals  provided  for  any 
^^^*  soldiers,  gunners,  mariners,  or  pioneers,  shall  for  lucre  or  gain  wit- 

tingly, advisedly,  and  of  purpose  to  hinder  his  majesty's  service 
enabezsde,  purloin,  or  convey  away  the  same  to  the  value  of  20s., 
or  shall  feloniously  steal  or  embezzle  any  of  his  majesty's  sails, 
cordage,  or  any  other  of  his  majesty's  naval  stores,  to  the  like 
22  C.  ^  c.  5.      value  of  20^ .  at  one  or  Several  times ;  he  shall  (on  prosecution  within 

a  year)  be  adjudged  guilty  of  felony  without  benefit  of  clergy. 
3  Inst  79.  Habiliments  extend  to  harness  and  all  utensils  that  belong  to 

war. 
9  0.5.  c. 3a  §  5.  The  treasurer,  comptroller,  surveyor,  clerk  of  the  acts,  or 

§  5.  any  commissioner  of  the  navy,  may  act  as  justices,  in  causing  the 

ofienders  to  be  apprehended,  committed,  and  prosecuted  for  the 

same. 

1  G.  1.  St. «.  And  by  1  Geo*  1 .  st.  2.  e,  25.  f  S.   Any  of  the  principal  officers  or 

«•  S5.  commissioners  of  the  navy  may  issue  warrants  to  search  for  the 

lf"a^^*^*^"*  same,  and  punish  the  offenders  by  fine  not  exceeding  205.,  or  im- 

prisonment  not  exceeding  one  week,  the  value  of  the  goods  not 
exceeding  9,0s* ;  and  cause  the  goods  to  be  brought  in  again ;  and 
if  the  offence  require  a  higher  punishment,  may  commit  him  to  the 
gaol,  or  the  custody  of  their  messengers,  till  he  find  surety  or 
sureties  according  to  the  nature  of  the  offence,  to  appear  in  the 
exchequer,  or  other  court  where  the  king  shall  question  him  for 
the  same,  within  one  year,  on  process  duly  served  for  that  purpose 
en  such  offender. 
Counterfeiting  J  g,  And  every  person  who  shall  counterfeit  the  hand  of  any 
anatal  officer's  ^^Lch  officer  of  the  navy,  or  of  any  signing  or  vouching  officer,  to 

any  paper  whereby  his  majesty's  naval  treasure  may  be  disposed  of; 
or  knowingly  produce  the  same,  he  may  be  bound  over  by  the  said 
ofliceri  or  commissioners,  or  any  one  of  them,  until  he  find  surety 
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to  appear  at  the  next  auizet  or  quarter  sessions,  to  be  there  pro« 
ceeded  against  accordipg  to  law. 

By  9  &  10  W.  3.  c*  41.  No  person  other  than  persons  authorised  9&  to  W.  3. 
by  contracting  with  his  majesty  s  principal  officers,  or  commissioners  c  41. 
of  the  navy,  ordnance,  or  victualling  office,  shall  make  any  stores  of  ^jj*"*  **/*^? 
war  or  naval  stores  with  the  king^s  mark,  that  is,  cordage  of  three  ^*^j^  *  *""*  ■ 
inches  and  upwards  with  a  white  thread  laid  the  contrary^  way,  or  ^  Ym^%  P.  C. 
any  smaller  cordage  with  a  twine  in  Ueu  of  white  thread  laid  to  the  75€. 
contrary  way,  or  any  canvass  wrought  or  unwrought,  with  a  blue 
sireak  in  the  middle,  or  any  other  stores  with  the  broad  arrow ;  on 
pain  that  every  person  so  marking,  and  not  being  such  contractor, 
shall  forfeit  the  same,  and  200/.  with  costs,  on  conviction  at  the 
assizes  or  sessions;  one  moiety  to  the  king,  the  other  to  the  no.  3.  c.  4a 
informer.  §  *0* 

§  2.  And  such  person  in  whose  custody,  possession,  or  keep*  Pcnaltj  on  par- 
ing, such  goods  or  stores  so  marked  (or  any  timber,  thick  stuff,  or  >onsin  whoM 
plank,  marked  with  the  broad  arrow,  9  Geo.  \.c.S.§  8.)  shall  be  ^J^  J^*^ 
found  not  being  employed  as  aforesaid,  and  such  person  who  shall  ^JJ^VoundL*"* 
conceal  such  goods  or  stores  so  marked  as  aforesaia,  being  indicted 
and  convicted  thereof,  shall  forfeit  the  same  and  SOO/.  with  costs 
in  like  manner,  and  be  imprisoned  til)  payment  and  performance, 
unless  he  shall  upon  trial  produce  a  certificate  from  three  principal 
officers  of  the  navy,  ordnance,  or  victuallers,   expressing   the 
numbers,  quantities,  or  weights,  and  on  what  occasion  he  came 
by  them. 

But  the  judse  or  justices  may  mitigate  the  penalty  as  they  shall  9G.  i.c.a.  §4. 
see  cause,  and  may  commit  the  offiender  to  gaol  till  payment)  or  Afitigadon. 
may  punish  him  corporally  by  causing  him  to  be  publicly  whipped,  j^^'^  ^*  ^ 
OR  committed  (a)  to  some  public  workhouse  to  be  kept  to  hard 
labour  for  six  months,  or  a  less  time  if  thought  meet. 

The  Stat  17  Geo*  2,  c.  40.  #10.  after  reciting  doubts  whether  the  17  G.  9.  c.40, 
statutes  9&  10  ^.  S.  c.41.  and  9  Geo.  1.  c.8.  gave  jurisdiction  to  $  lO- 
judges,  justices  of  assize,  justices  of  the  peace  at  their  sessions  to  "^"^gc*  >t  the 
try  such  offences,  enacts  and  declares,  that  any  judge,  justices  of  ^^^  "Jd  ju«- 
assize,  or  justices  of  the  peace  as  aforesaid,  ma^  hear  and  deter-  may  try  offends 
mine  such  offences.  Sec.  and  may  impose  any  nne  not  exceeding  specified  in 
200/.  and  mitigate  the  penalty  inflicted  by  those  acts,  and  commit  lo&  ii  W.5. 
the  offender  to  the  common  gaol  of  the  county,  there  to  remain  c.  <i.&  9G.  u 
until  payment,  &c.  or  in  lieu  thereof  to  punish  such  offender  in  the  ^  ^ 
premises  corporally,  by  causing  him  to  be  publicly  whipped,  and 
committed  to  some  house  of  correction  or  public  workhouse,  there 
to  be  kept  to  hard  labour  for  three  months  or  less  time,  as  shall 
seem  meet. 

Under  this  last  clause  a  defendant,  in  54  Geo.^.  B.  R.wa»  ILv.  W.Bknd. 
sentenced  to  Clerkenxaell  prison  for  three  months,  there  to  be  kept  5  T.  R.  370. 
to  hard  labour,  and  during  that  time  to  be  publicly  whipped. 

By  Stat.  12  Geo.  3.  c.  24.  If  any  person  shall  either  in  this  realm  12  G.  3.  c.  91. 
or  in  any  place  thereto  belonging  wilfully  and  maliciously  set  on  Burning  or  d«. 
fire,  or  burn,  or  otherwise  destroy,  or  cause  or  aid  therein,  any  of  stroying  stores, 
his  majesty's  military,  naval,  or  victualling  stores  or  other  ammu- 


(a)  Ol)«erv«  here  that  in  the  9  (7.  1.  c.  8.  §  4.  this  sentence  is  dirjunctivt* 
ris.  •<  or  committed:*'  but  in  17  G^  9*  c-  4a  %  10  it  it  conjunctiva^  m.  **  mmd 
committed." 
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nition  of  war,  or  any  place  where  any  such  stores  or  ammunttioB 

shall  be  placed  or  kept ;  he,  his  aiders  and  abettors,  shall  be  guilty 

of  felony  without  benefit  of  clergy.     And  they  who  commit  any 

such   offence  out  of  the  realm,  may  be  tried  either  where  the 

offence  was  committed,  or  in  any  county  within  this  realm. 

39&40G.3.  By  Stat.  39  &  40  Geo.  3.  c.  89.  §  1.  every  person  (not  being  a 

c  89.  contractor,  or  employed  as  by  9  &  10  fV.S.  c.  41.  is  mentioned) 

Pereons^^her    ^^^  ^^^  willingly  or  knowingly  sell  or  deliver,  or  cause  to  be 

to"  receiving    '^^^  ^^  delivered,  or  shall  knowingly  receive,  or  have  in  his  custody, 

or  bavin.:  storei  possession,  or  keeping,  any  stores  of  war,  or  naval  ordnance,   or 

of  war  in  their    victualling  Stores,  or  any  goods  whatsoever  marked  as  in  the  said 

po^^^^'"-  recited  act  is  expressed,  or  any  canvass,  marked  either  with  a 

760^^'^  ^'"^  Btreak  in  the  middle,  or  with  a  blue  streak  in  a  serpentine 

s  Russ.  1328.     form,  oi;  any  bewper  otherwise  called  bunting  HTOught  with  one  or 

more  streaks  of  raised  tape,  the  same  being  in  a  raw  or  unconvert- 
ed state,  or  being  new,  or  not  more  than  one-third  worn ;  and 
such  person,  who  shall  conceal  any  such  stores  or  goods  marked 
as  aforesaid,  shall  be  deemed  a  receiver  of  stolen  goods,  knowing 
them  to  have  been  stolen,  and  shall,  on  conviction,  be  transported 
for  fourteen  years ;  unless  he  shall  upon  his  trial  produce  a  cer- 
tificate under  the  hands  of  three  or  more  of  the  principal  officers 
or  commissioners  of  the  navy,  ordnance,  or  victualling,  expressing 
the  number,  quantity,  or  weight  of  such  stores  or  goods,  and  the 
reason  of  the  same  coming  into  his  poQisession.* 
Further  punish.       $  ^*  ^^^  every  person  (except  as  aforesaid)  in  whose  custody 
meot  of  penoDi  shall  be  found  any  canvass  or  buntin  marked  or  wrought  as  afore- 
conTictedof       said,  not  being  new,  nor  more  than  one-third  worn,  and  all  per- 
offaoocs  againtt  gong  ^ho  shall  be  convicted  of  any  offence  contrary  to  so  much  of 
9&  10  W.  3.      ^g  ^^  ^^^  of  9  4*  10  W.  3.  as  relates  to  the  making  or  having 

in  possession,  or  concealing  any  such  stores,  besides  forfeiting 

such  stores  and  the  sum  of  SOU.  as  therein  specified,  shall  be 

punished  by  pillory  (a),  whipping,  and  imprisonment,  or  by  any  of 

the  said  ways,  in  such  manner  and  for  such  time  as  to  the  judge 

or  justices  before  whom  such  offender  shall  be  convicted,  may 

seem  meet ;  provided  that  such  judge  or  justices  may  mitigate 

such  penalty  of  200/.  as  they  shall  think  fit. 

How  far  9  H.  lo       $  ^*  Provides,  that  nothing  in  the  said  act  of  9  ^  10  fV.  3.  at 

W.  5.  thail  ex-  this  act  contained  shall  extend  to  exempt  from  the  operation  of 

tend  to  con.       this  act  any  contractor  or  person  employed  as  aforesaid,  except 

only  so  far  as  concerns  stores  marked  as  aforesaid,  which  shall  be 
hondjide  provided,  made  up,  or  manufactured  by  such  person, 
and  which  shall  not  have  been  before  delivered  into  his  majesty's 
store,  unless  having  been  so  delivered  they  shall  have  been  sold 
or  returned  to  such  person  by  the  said  commissioners, 

§  4«  And  if  any  person  shall  wilfully  and  fraudulently  destroy,  beat 
out,  take  out,  cut  out,  deface,  obliterate,  or  erase,  wholly  or  in  part, 
any  of  the  marks  mentioned  in  the  said  act  of  9  4'  10  fF,  d.«  or  this 
act,  denoting  such  stores  to  be  the  property  of  his  majesty,  or 
cause  any  other  person  to  do  so,  for  the  purpose  of  conc^ng 
his  majesty's  property  tlierein,  he  shall  be  deemed  guilty  of  felony, 
and  shall  be  transported  for  fourteen  years. 

(a)  As  to ^t  lullorj,  Mstat.  56  G.  3.  c.  138.  tit.  S^ilUlFi  &a.    VoL  III. 
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§  5.  If  any  person,  convicted  of  any  offence  against  this  act*  jy  &  40  g.  5. 
for  which  he  shall  not  have  been  transported,  or  contrary  to  the  c  80. 
said  act  of  9  Sf  10  ^.  S.  shall  be  guilty  of  a  second  offence.  Persons  con- 
which  would  not  otherwise  as  tlie  first  offence  subject  hira   to  ^*cted  of  a  ae- 
transportation,  he  shall,  on  conviction  for  such  second  offence,  be  Je  oi^oOTtodL 
transported  for  fourteen  years.  uwi&porwa. 

§  7*  And  the  court  before  whom  any  offender  shall  be  con-  Punishmtnte 
victed  for  offences  punishable  with  transportation,  may  mitigate  may  be  mlti- 
the  same  by  causing  such  person  to  be  set  on  the  pillory  (a),  g^tod. 
publicly  whipped,  fined,  or  imprisoned,  or  by  all  or  any  of  the 
said  ways,  as  such  court  shall  think  fit :  one  moiety  of  all  such 
fines  shall  go  to  his  majesty,  and  the  other  to  the  informer ;  and 
tke  court  may  also  order  such  offender  to    be  imprisoned  until 
such  fine  be  paid. 

$  11.  And  any  commissioner  of  the  navy,  ordnance,  or  victual-  Hou^^es,  &e. 
ling,  or  justice,  may  upon  the  oath  of  one  witness  that  there  is  may  be  searched 
reason  to  suspect  that  such  stores  or  goods  belonging  to  his  where  stores  are 
majesty  are  concealed  in  any  dwelling-house,  warehouse,  work-  »"*P*^^|^*®  "• 
shop«  out-house,  yard,  garden,  or  other  place,  or  on  board  any 
ship,  vessel  or  boat,  &c,  by  warrant  under  his  hand  and  seal, 
cause  every  such  house,  &c.  &c.  to  be  searched  in  the  day-time 
by  any  peace  officer ;  and  if  any  stores  marked  as  aforesaid  be 
found,  may  cause  the  same  and  the  offender  to  be  brought  before 
him,  and  may  commit,  bind  over,  or  otherwise  deal  with  such 
offender  according  to  law :  in  case  upon  such  search  any  storts 
not  so  marked  shall  be  found,  which  may  reasonably  be  suspected 
to  belong  to  his  majesty,  the  person  in  whose  possession  the  same 
shall  be  found  shall  be  required  to  give  an  account  to  the  satis* 
faction  of  such  commissioner  or  justice,  that  the  same  were  not 
embezzled  or  stolen  from  his  majesty,  or  that  they  came  into  his 
possession  honestly,  without  any  suspicion  of  their  having  been 
embezzled  or  stolen;  and  on  failure  thereof,  by  a  reasonable 
time  to  be  set  by  such  commissioner  or  justice,  such  stores  shall 
be  forfeited,  and  such  party  shall  be  deemed  guilty  of  a  misde- 
meanor. 

$  12.  Any  persons  deputed  by  the  said  officers  or  commissioners  Persons  de- 
may  search  and  detain  any  bar^e  or  craft  in  which  may  be  sus-  P*!*^  ™*y  ^' 
pected  to  be  contained  any  articles  stolen,  embezzled,  or  unlaw-  ^g^^^^of  *^ 
fully  procured  from  his  majesty's  vessels  or  other  places,  and  having  stolen 
may  apprehend  and  detain  any  person  who  may  be  reasonably  articles  on 
suspected  of  having  or  conveymg  any  such  stores  or  articles  on  board, 
board,  and  convey  him  before  any  such  commissioner  or  justice, 
together  with  such  articles  and  stores  so  found,  who  shall  commit, 
or  bind  over,  or  otherwise  deal  with  such  person  according  to 
law  in  respect  to  such  things  as  shall  be  marked  as  aforesaid ;  and 
in  respect  to  such  as  shall  not  be  so  marked,  but  which  shall  be 
reasonably  suspected  to  be  the  property  of  his  majesty,  the  per- 
son on  whom  the  same  shall  be  found  shall  be  required  to  give  an 
account  to  the  satisfaction  of  such  commissioner  or  justice  that 
the  same  were  not  embezzled  or  stolen,  or  if  so  that  they  had 
come  into  his  possession  honestly,  and  without  suspicion  of  their 
having  been  so  embezzled  or  stolen  ;  and  on  failure  thereof  by  a 
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reasonable  time  to  be  set  as  aforesaid,  such  last-mentioned  stores 
or  things  shall  thereupon  become  forfeited,  and  such  penoD  to 
apprehended  shall  be  deemed  guilty  of  a  misdemeanor ;  and  in 
case  such  person  shall  be  convictea  of  stealing,  embeszling,  or 
unlawfully  naving  any  which  ^ali  be  so  marked  m  his  poisessioD, 
or  shall  be  adjudged  guilty  of  a  misdemeanor  for  not  giving  a 
satisfactory  account  as  aforesaid  wiUi  respect  to  such  as  shall  not 
be  so  marked,  sudi  barge  or  craft,  with  its  tackle  and  furnitore, 
shall  be  forfeited,  and  shall  be  disposed  of  as  hereafter  men- 
tioned. 

§  13.  Any  person  so  deputed,  or  any  police  officer,  constable, 
or  other  peace  officer  or  watchman,  when  on  duty,  may  appre- 
hend any  person  reasonably  suspected  of  having,  or  canying  or 
conveying,  any  such  stores,  &c.  and  also  may  seize  and  detain 
in  some  place  of  safety  any  such  stores  and  things  so  suspected 
to  have  been  stolen,  &c.  as  aforesaid,  and  may  convey  the  same 
and  such  person  before  such  commissioner  or  justice ;  and  the 
like  proceedings  shall  be  had  against  such  person  with  respect  to 
such  stores  and  things,  whether  marked  or  not,  as  above  directed, 
with  respect  to  any  stores  found  in  any  barge  or  craft. 

§  14.  And  all  stores  and  things  hereinbefore  declared  forfeited, 
on  the  parties  not  giving  a  satisfactory  account  that  the  same 
were  not  embezzled  or  stmen  as  aforesaid,  shall  be  returned  into 
his  majesty's  store,  and  applied  for  the  use  of  his  majesty ;  unlea 
proof  be  made  within  three  calendar  months  next  following  such 
seizure,  to  the  satisfaction  of  such  comaiissioner  or  justice,  thst 
such  stores  and  things  are  the  property  of  some  other  person,  in 
which  case  they  shafl  be  forthwith  delivered  up  to  sucn  penon, 
on  his  giving  a  proper  receipt  for  the  same,  and  paying  the  charges 
attending  the  conveyance  thereof  to  and  from  his  majesty's  atoRi 
and  the  safe  custody  thereof  from  the  time  of  seizure,  to  be  sii 
by  such  commissioner  or  justice. 

§  IS*  And  such  commissioner  or  justice  by  whom  any  sndi 
barge  or  craft  sliall  be  so  adjudged  to  be  forfeited  shall  issue  bis 
warrant  to  the  collector  or  other  chief  officer  of  the  custoDS 
where  such  seizure  was  made  for  the  sale  of  such  barge  or  craft; 
who  shall  within  one  month  cause  the  same  to  be  sold,  notice  d 
such  sale  being  given  in  some  public  p^per  circulating  in  the 
place  where  such  sale  shall  be ;  and  the  money  arising  by  sudi 
sale,  after  payment  of  the  expenses  of  sale,  and  securing  the 
'barge,  &c.  shall  be  paid  to  such  commissioner  or  justice,  whe 
wi^in  one  calendar  month  after  shall  pay  one  moie^  thef^ 
of  to  the  person  wlio  made  the  seizure,  and  the  other  mde^ 
to  the  treasurer  of  the  navy,  if  victualling  or  naval  storey  asds 
ordnance  stores,  then  to  the  treasurer  of  die  ordnance. 

§  16.  Every  person  adjudged  gvdlty  of  any  misdenaeanor  afeie* 
said  before  such  commissioner  or  justice  shaU  forfeit  for  the  ixt 
offence  409.,  for  the  second  5/.,  and  for  the  third  and  every  sid)- 
se^uent  offence  10/.,  over  and  above  all  other,  forfeitures,  to  be 
levied  by  distress  by  warrant  of  such  commissioner  or  justice; 
and  which  shall  be  disposed  of,  one  moiety  to  the  person  vmo  sks)l 
-apprehend  such  offender  or.eive  information,  as  Uie  case  may  be, 
and  the  other  moiety  to  the  treasurer  as  aforesaid ;  and  on  a 
return  being  made  by  the  constable,  within  a  reasonable  time  to 
be  set  by  the  justice,  that  there  is  insufficient  distress,  the  offisnder, 


who  AaH  BwanwlMle  1^  kept  ia  cuttodfy  aM!  be  committed  to  5^^  40  o^s. 
^e  ccNnmon  gaol,  without  mO,  for  three  calendar  months  woiesB  t.  89. 
8110I1  penalty  be  sooaer  pakl. 

f  17.^  And  every  such  adjudication  of  such  misdemeanor  shall  AiQudicirtioas 
be  certified  bj  such  eemmtssioner  or  justice  to  the  next  sessions,  of  mitd»- 
te  be  there  filed ;  and  such  convietioB  shall  not  be  set  aside  or  "^y?  ^  ^ 
quashed  for  want  of  form,  nor  be  removed  by  certiorari  i  but  J^S^*^*** 
thai!  be  fiaal  to  all  intents  and  purposes  whatsoever.  "       *■ 

f  18.  Every  svch  pmcfpal  oiBceri  or  commissioner,  or  justice,  OiMcoomiis- 
may  hear  and  determine  in  a  summary  way  anv  complaint  against  iioMr  or  jus- 
anv  person  (not  a  contractor  or  employed  as  aforesaid)  for  uolair-  S^TrtflRmlSr' 
Mly  selling  or  delivering,  or  causing,  Arc.  or  for  receiviog  or  IISS«lS^us 
having  in  hn  keeping,  or  for  concealing  any  such  stores  or  goods  of  the  hotm 
so  marked  as  aforesidd,  in  cases  where  the  ^ue  Is  not  above  20lr. ;  do«  not  mcdsj 
and  upon  information  within  three  oalendsir  months  shall  cause  ^0*^ 
the  psifty  accused  to  be  apprehended  and  broueht  before  him,  or 
if  he  cannot  he  found  may  summon  hira  by  having  such  sum- 
mons at  bis  last  or  usual  place  of  abode;  ana  may  dso  sumn^oo 
the  witnesses  on  ei^er  side,  and  examine  into  the  matter  of  ftict, 
and  on  due  proof,  by  confession,  or  the  oath  of  one  witness,  shalf 
me  judgment  accordingly,  and  may  inflict  a  fine  of  1Q7,  upon 
him,  one  nimety  whereof  shdl  go  to  the  mfonner,  and  the  other 
iQoiety  to  the  treasurer  of  the  navy  or  ordnance,  after  first  de- 
ducting the  charges;  to  be  levied  by  distress,^  which  if  not 
redeemed  within  six  days  may  be  sold,  and  for  want  of  sufficient 
distress  such  offender  shall  be  committed  to  the  common  gaol  for 
three  calendar  months,  unless  such  fine  be  sooner  paid:  Or  ia 
1^  of  such  fikie  the  commissioner,  Ac*  may  cause  such  offender 
to  be  imprisoned  and  kept  to  hard  labour  in  the  house  of  correc- 
tion for  three  calendar  months,  as  such  commissioner  or  justice 
ihall  think  fit:  And  such  commissioner  or  justice  shall  cause  the 
moiety  of  auch  last*nientioned  fine,  and  also  the  moiety  of  every 
sum  arising  from  the  sale  of  any  bar^e  or  craft  sold  under  thb 
authority  of  diis  act  and  paid  into  his  hands  as  aforesaid,  to  be 
paid  to  the  treasurer  of  tne  navy  or  ordnance  within  thirtv  days 
ifter  the  expiration  of  the  year  in  which  such  fine  shall  have 
>een  recetvea ;  and  in  default  such  commissioner  or  justice  shall  ^ 
brfolt  SOl»f  to  be  recovered  with  double  costs  in  any  of  the  courta 
(t  fvesimijuterm 

$  19.  Such  comnriteioner  or  justice  may  mitigate  any  such  fine  Fiaci  may  faf 
f  1(V.  BO  as  not  to  reduce  the  same  to  less  than  one  moiety  over  mitigated, 
nd  above  the  costs. 

f  2CK  And  in  case  in  lieu  of  such  fine,  such  offender  shall  be  If  in  Uev  of  a 
nprisoned  and  kept  to  hard  labour  as  aforesaid,  then  the  informer  fine  the  offendev 
iail  have  ~   '  '  -    ---  -      -^  •       * 


easurer 
^rtificate 

bo  convicted  such  offender,  certifying  the  same,  and  the  name 
*  the  person  in  his  judgment  entitled  to  such  reward,  which  cer- 
Scate  auch  commissioner  or  justice  is  reauired  to  give  without 
e :  No  such  summary  proceeding  shall  be  had  before  any 
stice,  without  the  consent  in  writing  of  one  of  the  principal 
Hcerm  or  commissioners  of  the  navy,  Ac. 

$  ^1.   And  if  any  person  shall  think  hhnself  aggrieved  by  a^y  Appeal, 
ch  Judgmenli  concerning  any  stores  under  the  wue  of  SOit.,  he 

Bad' 


§w 


89A40O.2. 


Conrieii^B. 


CQTiMsefoc  ^binrtng;  9c^ 


XDf^j,  upon,  entering  Into  recognisance  with  one  surety  to  ihe 
amount  of  treble  the  value  of  the  fine,  appeal  to  the  next  ses- 
Bions  where  the  offence  was  committed,  who  may  summon  and 
examine  witnesses  upon  oath,  and  finally  hear  and  determine  the 
same ;  and  if  such  judgment  shall  be  amrmed,  such  sessions  mav 
award  the  person  so  appealing  to  pay  such  costs  as  to  them  shall 
seem  meet. 

§  22.  And  to  prevent  frivolous  and  vexatious  appeals,  the 
con^ction  may  be  drawn  up  in  the  following  form,  or  to  the  like 
effect : 


Cartiorarl. 


WitMseMiiol 
mppnring, 


JDE  it  remembered^  that  on  the  — day  of 

the, year  (^f  our.  Lord      '  '     »■    ■  A.  O.  of 

of , xoas  convicted  before  me 


the  commissioner*  of  his^  majesty's 
jsutices  of  the  peace Jbr  the 


Vr 


Not  to  prevent 
oficnden  being 
proMGUted  as 
receWen  of 
•tolen  good*. 


Penalty  for 
giTUig  false  cer- 
tificalM. 


nagieinteBf  Ac* 
to  hav«  the  pro- 
tection afforded 
bj  24  O.  2. 
C.44. 

Peraons  giving 
false  e¥i£»icc. 

53  O.  S.  c.  126. 
9  &  10  W.  3. 
c  41.     ■ 
Extended  to  all 


—  tJI 

—  in  the 
~-^  one  of 

[oT  one  of  his  majedifs 

a»  the  case  may 

be],  Jbr  that  the  said  A.  O.  on  the  ^  ^  '        day  of^  ncn 

last  past,  at  the "  of  — in  the  said  -  ■■■    ■        qf' 

did  (here  state  the  offence)  contrary  to  the  statute  in  suA  cut 
made  and  provided.    Given,  &c* 

♦ 

Which  conviction  shall  be  returned  to  the  next  sessions  to  be 
there  filed,  and  shall  not  be  removable  by  certiorari  into  aay 
other  court  whatsoever. 

§  28.  And  if  any  person  summoned  as  a  witness  before  sudi 
commissioner  or  justice  shall  neglect  to  appear  at  the  time  and 
place  appointed,  without  reasonable  excuse,  he  shall  forfeit  itf* 
to  be  recovered,  levied,  and  applied  in  like  manner  as  fines  oa 
summary  convictions. 

§  24f.  Provided  always,  that  nothing  herein  giving  a  power  of 
summary  conviction  shall  prevent  any  person  accused  of  selling 
or  delivering,  or  having,  or  receiving,  or  concealing  any  such 
stores  ttfider  the  9  Sf  10  fT.S.,  9  Geo.  or  17  Geo.  2.  under  the 
value  of  20s.  from  being  prosecuted  as  a  receiver  of  stolen 
goods,  so  as  the  same  person  be  not  punished  twice  for  the  saoie 
offence. 

§  26.  And  if  any  person  shall  give  any  false  certificate,  bill  of 
parcels,  or  other  instrument,  purporting  the  identity,  or  the  sale 
or  disposal  of  any  goods  or  stores  as  goods  or  stores  so  purchased 
of  the  said  commissioners  as  aforesaid  (§  25.)  or  utter  the  same 
knowing  it  to  be  false,  he  shall  on  conviction  forfeit  9O0L,  and 
shall  be  subject  to  further  corporal  punishment  as  is  by  this  act 
directed  with  respect  to  persons  having  in  their  possession  or  con- 
cealing naval  or  ordnance  stores ;  half  to  the  king,  and  half  vitb 
full  costs  to  tlie  informer. 

§  28.  Every  commissioner^  justice,  and  other  person,  acting  m 
the  execution  of  this  act  shali  have  the  same  benefits  as  trt 
given  to  justices  and  other  peace  officers  by  24  Geo*  2.  c.44-  Q* 
any  ofther  act. 

§  36.  And  if  any  person  upon  his  examination  on  oath  ^ 
wilfully  and  corruptly  give  false  evidence,  he  shall,  on  convicbon, 
be  adjudged  guilty  of  wilful  and  corrupt  perjury. 

By  Stat.  53  Geo.  S.  c.  126.  the  9&  LOW.  S.  e.U.  and  all  the 
penalties,  provisions,  &c.  for  the  prevei^tion  of  the  embezdeiDtf ^ 
of  any  stores  in  the  said  act  particularly  d€»ciibedy  and  the  poniih* 
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S 11.         Cottage  fot  dbf ppinfifs  ^t.  6i$ 

menl  of  penons  oAndiDg  therein,  are  extended  to  all  pttblk  iidrtt  JHiviag 
ftores  whatsoever,  having  thereon  or  therein  the  marks  usually  the  marki  utual 
employed  to  denote  the  public  stores,  Ac.  ^  ^*"<>*»  P"Wie 

By  Stat.  54  Geo.  S.  e.60.  The  provisions,  matters,  and  things,  in  ^T'        ^^ 
respect  to  the  making,  selling,  delivering,  receiving,  having  in  provisiont^ 
possession,  and  concealing  any  cordage  wrought  either  with  a  9  &  lo  w.  3. 
white  thread  laid  the  contrary  way,  or  with  a  twine  laid  to  the  e.  41.  andsa  & 
coDtrary  way,  contained  in  9  &  10  ^.  8. 1;.  41.  and  S9  &  40  Geo.  S.  40  G.  a.  c  89. 
tf.89.  or  in  any  other  act  or  acts  of  parliament ;  shall  extend  to  ***?!ff^  *®^^ 
the  making,  selling,  delivering,  receiving,  having  in  possession,  and  ^^^h^med 
concealing  any  cordage  wroueht  with  one  or  more  worsted  threads,  chnadi. 
provided  this  shall  not  repeal  any  of  the  statutes  now  in  force,  in 
respect  to  cordage  wrought  either  with  a  white  thread  laid  the 
contrary  way,  or  with  a  twine  laid  to  the  contrary  way. 

By  Stat.  54  Geo*  S.  c.  159*  $  10.  All  persons,  except  such  as  are  Personi  pni. 
duly  licensed  thereto  by  a  commissioner  of  his  majesty's  navy,  are  hibUvd  from 
prohflnted  from  creeping  or  sweeping  for  anchors,  cables,  ropes,  r^^^!^  ^ 
rope  yarns,  or  other  stores,  lost,  or  supposed  to  be  lost,  in  har-  J^^J^ 
hours,  &c.  within  certain  prescribed  limits  under  a  penalty  of  10/* 

The  Stat  55  Geo*  S.  c.  127*  recites  the  several  statutes  IVom  the  ss  G.  s.  •.  1«7. 
9  &  10  IF.  S.  to  the  53  Geo.  S.  c.  126.  (which  latt  mentioned  act,  by  Recitad  acts  of 
reason  of  divers  omissions  and  imperfections,  is  repealed,)  and  ^^^^T^q^I 
enacts,  that  from  thenceforth,  **  not  only  the  said  recited  act  of  ^  ^'  ^^  ^  j^^ 
9&  10  W.  S*  but  also  the  several  acts  of  9  Geo,  1.  c,  8. 17  Geo. 2.  c!  40.  ud 59& 
c.  40.  and  S9&  40  Geo*  8.  c.  89.  so  far  as  the  same  severally  relate  to  40  G.  i.  c.  89. 
his  majesty's  naval,  ordnance,  and  victualling  stores  therein  resj^ec*  m  far  m  relata 
tively  mentioned,  and  all  the  pains,  penalties,  forfeitures,  re^ula-  2^y*L**2'^*** 
tions,  restrictions,  powers,  provisions,  clauses,  matters  and  things^  allpubliciitorBi, 
therein  respectively  contained,  relating  to  his  majesty's  naval,  j^^ 
ordnance,  and  victualling  stores  therein  respectively  mentioned, 
shall  extend  and  be  construed  to  extend  to  aUpMtc  stores  vthaU 
soever  tinder  the  care,  superintendance,  or  controul,  of  any  officer 
or  person  in  the  service  of  his  majesty,  his  heirs  or  successors,  or 
employed  in  any  public  department  or  office,  either  marked  with 
the  marks  or  any  ofthem^  m  the  said  recited  acts,  or  any  of  them 
epecified,  or  with  the  broad  arrow,  and  the  letters  B.  O.  or  with  a 
fn-own  and  the  broad  arrow,  or  with  his  majesty's  arms,  or  with 
the  letters  G.  R.  to  denote  the  property  of  his  majesty,  &c.  therein, 
and  to  all  and  every  person  and  persons  not  authorised  by  the 
proi>er  officer  or  officers,  person  or  persons,    in  his  majesty's 
aervice,  in  that  behalf  so  to  do,  using  any  such  marks,  or  makmff 
any  goods  marked  with  such  marks  or  any  of  them,  and  to  all  ana 
every  person  and  persons  in  whose  custody,  possession,  or  keeping, 
any  such  public  stores  so  marked  as  aforesaid,  shall  be  found,  or 
who  shall  willingly  or  knowingly  receive,  or  have  in  his,  her,  or 
their  custody,  possession,  or  keeping,  or  who  shall  conceal  any 
such  public  stores  so  marked  as  aforesaid,  unless  such  person  or 
persons  shall,  upon  his,  her,  or  their  trial  produce  a  certificate 
under  the  hand  or  hands  of  the  proper  officer  or  officers,  person 
or  persons,  in  his  majesty's  service,  authorised  to  grant  the  same 
of  such  and  the  like  nature  as  the  certificate  in  the  said  recited 
acts  of  9  Sc  10  W,  8.  and  40  Geo.  8.  mentioned ;  and  to  all  and  every 
person  and  persons,  who  shall  wilfully  and  fraudulently  destroy, 
beat  out,  take  out,  cut  out,  deface,  obliterate,  or  erase,  wholly  or 
in  party  any  of  Uie  said  marks,  or  cause^  procure,  emplpyi  or  direct 

m  a  S 


ssi^h,k^iw%  ^ elh».pefs<5n6rpeff80Miso M^  for  dletfUrpoee of cofioealing 

the  property  «f  Us  mnj^Btfy  Ac*  tberdn,  as  fUly  and  effectiiaUy,  to 

all  intents  and  purposes,  lA  if  all  the  same  several  plans^  penanies, 

forfeitures*  &c«  in  the  said  acts  contained,  so  far  as  the  same  relate 

to  his  majesty's  naval,  ordnance,  and  victualling  stores*  and  the 

punishment  of  persons  offending  in  manner  therein  mentioned, 

were  herein  severally  repealed  and  re-enacted  in  tespect  to  ail 

other  public  stores  whatsoever.^ 

^6G.5.  e.  sa         By  Stat.  56  Geo,  3.  c;  80.  it  is  enacted,  '* that  from  and  after  the 

Prindpal  passmg  of  this  act,  it  shall  and  mav  be  lawful  to  and  for  all  and 

offioRSMid        every,  or  any  one  of  the  pritocipal  officers  and  commisaioners  of 

^^^^^    hfe  majesty's  navy,  resident  on  any  foreien  siatioe,  to  grant  ccrti. 

at  foreign^-     ficates  Under  his  or  their  tespecdve  hand  or  hands,  for  any  such 

tions  may  gnuit  Stores  or  goods  whidi  shall  hereafter  be  sold  by,  or  by  the  order 

certiacates  of     of  any  sudi  principal  officer  or  commissioner,  at  any  such  foreign 

rtonss  told  by     station,  of  such  ana  the  same,  or  the  like  tenor  aod  eflfecl,  and  that 

^^^^"^  the  same  certificates  so  to  be  granted  as  aforesaid,  tbaA  be  in  aB 

[daces  of  such  and  die  same  force  and  effect  as  certificatea  tmder 
the  hands  of  three  or  more  of  the  jHrincipal  officers  and  comm]»- 
sioners  of  the  nfivy  in  England  B!te  o^  for  an^  such  stores  or  goods 
sold  b V,  or  by  ihe  ofdet*  4xf  the  said  commisBioners  in  EtiAinidr 
s  Eatf^  ^.  C.  Under  the  statotas  for  protecting  the  king's  stores,  &e  kiiig*s 
tes.  ttiark   denotes    the  origmal  ownersliipt   aind   there  the  o««f 

/)i<o&nit/t  lies  on  the  party  to  account  satisfactorily  for  hia  poa- 
session  according  to  tne  regdatti>ns  pre8or3>ed»  ^tberwiae  die  bare 
fact  of  possession  concludes  him.  But  even  berto  the  presufifitiim 
of  the  nuAu  animus^  arising  from  4hebare  fad  of  psMPOwion,  may 
be  rebutted  by  circumstances,  as  where  a  Widow  became  poaseased 
Post  App.  459.  on  the  death  of  her  husband  of  canvas  stores^  whidi  had  been 
edit,  of  J  792.     purchased  by  him  in  his  life-time  at  a  jpublic  sal^^  and  had  beat 

many  years  made  up  into  household  tumitur^  but  no  evidence 
was  given  of  any  certificate  of  such  sale  being  lawful  -as  required 
by  stat.9&  10  ^.S.,  Or  of  anv excuse  allowed  by  the  act;yet  the 
possession  being  bv  act  of  law  without  fraud)  Foder  J.  hdUl  it 
IK>I  within  the  penalty  of  the  statute. 
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§      L  like  Measure  of  Com. 

[22C.2.  C.8.  —  22&23C.2.  c.l2 81  G.  S. 

c.SO.] 

IL  Cutting  CCm  gromngj  or  burning  Stacks  of  Com^ 
[43  El.  c.  7.  —  22  &  23  C.  2.  c.7.  —  9G.  c. 22.] 

III.  Ascertaining  the  Prices  of  Grain  for  regulating 

the  Importation^  tfc. 
[SI  G.  S.  c.  SO.  —  8S  G.  S.  c.  65.  —  54  G.  8. 
c.  69.  —  BS  G.  8.  c.  26.] 

IV.  City  of  Londony  and  Kenty  Essex  and  Sussex. 

[SI  G.  S.  c.  80.  j 

V.  Obstructing  the  free  Passage  of  Com^ 
[11  G.  2.  c22.  —  S6G.2.  c  9.] 

I.  Jlie  l^asure  ff  Com. 

nrO  buy  or  sell  com  in  the  sheaf,  before  it  is  threshed  and  Buying  corn  li^ 

measured,  is  against  the  common  law  of  England;  because  the  iiheaf  with. 

hy  such  sale  the  market  is  in  effect  forestalled.    8  Inst.  197*  ^^  roenuring. 

22  C.  2.  c.  8.  ^  2.  If  any  person  shall  sdl  corn  otherwise  than  Selling  oorn 
by  Winchester  measure  s^ed  and  stricken  by  the  brim,  he  shall  other  than  bj 
forfeit  40r.  on  conviction  before  one  iustice,  on  the  oath  of  one  'S^c/iestcrmea- 
witness,  to  be  levied  by  the  churchwardens  and  overseers,  or  some  ^"^ 
of  them,  to  the  use  of  the  poor,  by  distress  and  sale.    In  default 
of  distress,  imprisonment  till  paid. 

§  S.  And  ii  any  mayor  or  other  head  officer  shall  knowingly 
permit  the  same,  he  shall  upon  conviction  thereof  at  the  county 
sessions  forfeit  Si.  half  to  Uie  prosecutor,  and  half  to  the  poor  by 
distress  and  sale;  for  want  of  distress,  to  be  imprisoned  by  warrant 
of  the  justices  till  payment  be  made. 

And  moreover,  by  22&2S  C.2.  c.l2.  $2.  every  person  who  SeUing  or  buy- 
shall  sdl  or  bw^  com  without  measuring,  being  thereunto  required,  '"S  corn  other 
or  in  any  other  manner  than  is  by  the  22  C  2.  c.  8.  directed,  and  ^^  ^^  ^^ 
that  without  shaking  of  the  measure  by  the  buyer,  shall,  besides        ^  ™e«suie. 
the  penakjf  ofthot  twty  forfeit  all  the  com  so  bought  or  sold,  or  the 
value  thereof,  to  the  party  complaininff. 

Rex  V.  J.  Majorf  4  7'.  R.  750*     This  was  a  conviction  on  the  Tt  w  illegal  to 
above  statutes  for  buying  com  at  Newport  in  the  Isle  of  fVight^  sell  com  by  any 
by  a  bushel  different  from  the  Winchester  measure.     It  appeared  otijer  measure 
that  the  corn  was  bought  by  the  customary  measure  used  in  the  ^**"  ^^'^  ^^' 
Isle  of  Wi^ty  which  contains  a  pint  more  than  the  Winchester  ""^"^  "^***"'*^- 
measure.    The  defendant  was  convicted  in  40f.  and   lOv.  154* 
being  the  value  of  the  wheat  sold.    The  court  took  time  to  con* 
aider,  and  afterwards  Ld.  Kenyon  C.  J.  delivered  the  opinion  of 
Ibe  Court.    This  question  depends  on   22  C.  %  c.  8.  and  ^e 
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22  &  23  C.  2^  €.  12.     The  former  imposes  a  penalty  of  4/fk.  od  anj 

person  who  sliall  sell  com  or  grain,  usually  sold  by  bushel,  by  any 

other  bushel  or  measure  than  the  Winchester  measure ;  the  latter 

recites  the  former  act,  and  in  order  to  inforce  it,  subjects  both  the 

buyer  and  seller  to  an  accumulative  penalty,  the  value  of  the  com 

sold.     These  acts  are  expressed  in  the  most  positive   terms  ;  and 

it  was  admitted  in  the  argument  that  there  was  no  subsequent  law 

which  directly  repealed  them.    But  several  other  gtatutet  for  the 

regulation  of  the  com  trade  were  referred  to,  directing  returns  of 

the  average  price  of  corn  to  be  made,  and  noticing  in  those  returns 

a  customary  measure.     These,  it  was  argued,  obliquely,  though 

not  directly,  repealed  the  statutes  of  C.  2.     We  have  considered 

this  matter  very  fully,  and  are  of  opinion  that  the  argument  does 

not  lead  to  that  conclusion.     We  cannot  get  rid  of  those  positive 

laws  by  a  reference  to  subsequent  statutes  which  were  passed  for 

another  purpose,  and  which  leave  the  former  ones  still  in  force. 

—  Conviction  affirmed. 

R.  ▼.  Arnold,         Also  in  the  case  of  Rex  y.  Arnold,  which  was  a  conviction  against 

5  T.  R.  553.      a  buyer  of  corn  by  a  measure  different  from  the  Winchester  mea- 

A  conviction  for  ^xjite.     And  as  the  conviction  was  affirmed,  it  is  here  given  as  a 

buyinga  certain  precedent :  '*  Be  it  remembered  that  on  the  5th  day  of  January  oi 

S'^to  wit,     t^/  yf«^  /  o«r  LordmS  a*  Huntingdon  in  the  said  county  of 

fifteen  bushels     Huntingdon,  Robert  Booth,  o/^  Huntingdon  aforesaid  tnthe  saw 

of  wheat  (con-    country  esquire,  Cometh  before  us  Lancelot  Brown  and  Henry 

trary  to  22  &  25  Poynter  Stanley,  esquiresy  two  of  his  majesty  s  justices  of  thepatce 

u'ia'  ^4k^'\\     ^^  and  for  the  said  county,  and  gtxfeth  us  to  understand  and  be  in- 

heida^cientiy  j^^^/f^^^  Joseph  Arnold,  o/ Eaton  Socon  in  the  county  of  Bed- 

ford,  yeoman,  after  the  ^5th  day  o/*  March  in  the  year  of  our  Lord 
1670,  to  toit,  on  the  20th  day  of  December  in  the  year  of  our  Lord 
1792,  at  the  parish  of  St,  Neots,  in  the  said  county  o/*  Huntingdon, 
did  unlaxffuuy  buy  of  and  from  one  William  Peters  a  certain  quan- 
tity of  wheat  containing  divers,  to  wit,  fifteen  bushels  in  a  differerd 
manner  than  by  any  bushel  or  measure  agreeable  to  the  standard 
marked  in  his  majesty's  exchequer,  commomv  adled  the  Winchester 
measure,  containing' eight  gallons  to  the  busnd,  and  no  more  or  less, 
contrary  to  the  form  of  the  statute  in  that  case  made  andorovided: 
tvhereby  and  by  force  of  the  statute  in  that  case  made  ana  provided, 
the  said  Joseph  Arnold  hath  incurred  the  several  forfeitures  and 
penalties  thereunto  annexed.  And  thereupon  afiervmrds  on  the  I9ih 
day  of  January  in  the  said  year  of  our  Lord  1793  the  said  Joseph 
Arnold,  being  dulu  summoned  to  ansvoer  the  charge  aforesaid^  per* 
sonally  appears  for  that  purpose  at  Huntingdon  aforesaid  in  the 
said  county,  before  us  the  said  justices,  and  having  heard  the  said 
information^  and  being  asked  yf  he  can  say  any  ming  for  himself 
vohy  he  should  not  be  convicted  of  the  premises  above  charged  npom 
him,  the  said  Joseph  Arnold  admits  that  he  the  said  Joseph  on  the 
90th  day  of  December  in  the  year  of  our  Lord  1792  ai  the  parish 
of  St.  Neots  aforesaid  in  the  county  aforesaid,  did  buy  of  tie  said 
William  Peters  the  said  quantity  of  voheat  in  the  said  information 
mentioned  at  and  for  the  price  or  sum  of  31.  19s.  6d. ;  hut  the  said 
Joseph  Arnold  further  says  that  he  is  not  guilty  of  the  saidcjftmce 
charged  upon  him  in  and  by  the  said  information  ;  and  thereupm  , 
the  said  Joseph  Arnold  is  asked  by  us  the  said  justices^  if  he  has 
or  can  produce  any  evidencc^to  shew  that  he  bought  the  stnd  i/heai 
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61/  any  liuhel  or  measure  agreeable  to  the  standard  marked  in  his  ^^^  Arnold. 
majesty*s  exchequer,  common^  called  the  Winchester  measure  ;  but 
the  said  Joseph  doth  not  offer  any  evidence  touching  the  premises, 
nor  doth  he  require  any  time  for  that  purpose  :    Whereupon  it  an' 
pearing  to  us  the  said  justices  that  the  saia  Joseph  Arnold  is  guilty 
of  the  premises  charged  upon  him  in  and  by  the  said  information, 
therefore  it  is  adjudged  by  us  the  said  justices  that  the  said  Joseph 
Arnold  is  convicted,  ana  he  is  hereby  accordingly  convicted  by  us 
of  the  offence  charged  upon  him  as  aforesaid  :  And  toe  do  Jurther 
adjudge  that  the  said  Joseph  Arnold  hath  for  his  said  offence  for' 
foited  the  sum  of  31.  19s.  6d.,  being  the  value  (^  the  said  V)heat 
so  bought  by  him  as  aforesaid,  to  be  applied  and  distributed  accord- 
ing  to  law  :  And  vse  do  also  adjudge  that  the  said  Joseph  Arnold 
hath  forfeited  for  his  said  offence  the  forther  sum  of  408.  to  be 
applied  and  distributed  according  to  law :  And  we  do  forther  ad" 
judge  that  the  said  Joseph  Arnold  do  forthwith  pay  to  the  said 
Robert  Booth  the  sum  of  12b,  /or  the  costs  in  ana  about  the  pre' 
mises.    In  witness  whereof  we  nave  to  this  record  of  conviction  set 
our  hands  and  seals  at  Huntingdon  aforesaid  in  the  said  county^ 
this  I'M  day  of  January  in  the  year  of  our  Lord  1793."  —  TheoD- 
jections  to  this  conviction  were,  Ist,  The  defendant  is  convicted 
m  40f.  besides  the  value  of  the  com,  whereas  he  is  only  liable  to 
the  latter  penalty  inflicted  by  22  &  23  C.2.  c.  12.    The  first  act 
22  C.  2.  c*  8*  only  affects  the  seller.    2dly,  The  quantity  of  corn 
bought  IS  not  sufficiently  ascertained,  nor  is  any  price  fixed  on  it 
in  the  information.    3dly,  The  offence  is  charged  to  be  contrary 
to  the  statute,  whereas  if  the  defendant  be  liable  to  both  the  pe- 
nalties, it  is  contrary  to  two  statutes,    4thly,  The  defendant  is  ad- 
judged to  pay  costs,  whereas  none  are  given  by  the  statute.^-* 
Ld.  Kenyan  C.  J.     In  order  to  decide  this  case,  we  have  only  to 
look  at  the  very  words  of  the  statute  22  &  23  C.  2.  which  expressly 
subjects  the  buyer  to  both  the  penalties ;  for  it  is  thereby  enacted 
that  the  buyer  shall  forfeit  and  lose,  besides  the  penalty  of  the 
former  act,  all  com  bought,  &c. ;  that  is,  he  is  to  forfeit  tne  value 
of  the  corn  in  addition  to  the  penalty  of  40ff.  imposed  by  the 
former  act.    Nor  is  there  any  objection  in  saying  that  this  for- 
feiture is  an  offence  against  the  form  of  the  statute ;  for  all  that 
respects  the  buyer  is  prohibited  by  22&23C.2.    On  reading 
over  the  case  at  first,  I  thought  that  the  objection  intended  to  be 
taken  was,  that  the  evidence  did  not  support  the  charge :  but  I 
observe  that  the  proof  of  buying  according  to  the  regulations  of 
the   statute  is  (by  §  3.  see  infra)  thrown  on  the  defendant — 
Jshhurst  J.  concurred.— Bu^  J.      The  statute  22  &  23  C.  2.  . 
e,  12.,  instead  of  saying  expressly  that  the  buyer  shall  be  liable  to 
the  penalty  of  40«.  and  to  a  forfeiture  of  the  corn  so  bought,  has 
said  the  same  thing  impliedly ;  for  it  says  that  he  shall  forfeit  and 
lose,  besides  the  penalty  of  the  former  act  (which  is  a  penalty  of 
40s;)  the  com  so  bought.  Sec,    With  regard  to  the  objection, 
that  the  quantity  is  not  sufficiently  ascertained,  an  information 
before  the  magistrates  need  not  be  more  particular  than  an  in- 
formation filed  in  this  court ;  and  in  the  latter  case  an  allegation 
that  the  defendant  **  bought  a  certain  quantity  of  wheat,  contain- 
ing, to  wit,  fifteen  bushels,"  would  be  sufficiently  certain;  and 
here  the  evidence  has  particularuied  it.     Per  cur.    Conviction 
affirmed. 
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SLn. 


23  &  23  C.  2. 

c.  12.   §3. 
Proof  to  lie  on 
the  owner. 


Distribution  of 
the  penalty. 

31  G.3.  c.  3a 
$82. 

Measure  to  be 
obserrttl  by 
corn  inspectors. 


Com  sold  by 
weight. 


Weighing  corn 


Table  to  be  put 
«ip. 


43  Elii.  e.  ?• 
Cutting  com 
growing* 


And  by  22  &  23  C.2.  e.  12.  ^  S.  On  oompiaiBe made  to  ajm- 
tice  of  the  peace  that  corn  hath  been  bought,  sold,  (ur  delif  ered 
contrary  to  this  act,  the  proof  ahall  he  upon  the  defendaat,  to 
make  it  appear  by  the  oath  of  one  witneaa  that  he  wM.  or 
bought  the  same  lawfuUy :  wherein  if  he  shall  fail,  he  shall  for- 
feit as  is  said  before,  to  be  levied  by  distress  and  sale ;  whidi 
shall  by  the  justice  be  distributed,  half  to  the  poor,  and  hslf 
to  the  informer. 

By  the  31  Geo.  3.  c.  90.  $  82.  The  bushel  by  which  all  cera  shsll 
be  measured  and  computed  for  the  purposes  of  this  act,  shall  be 
the  WinchesUr  bushel,  and  a  quarter  shall  be  deemed  to  ooDsist 
of  eight  bushels ;  and  the  justices  of  each  county,  and  the  mayor 
of  such  cities  or  towns  as  are  eounties  of  themselves,  or  enjoj 
exempt  jurisdictions,  and  from  which  returns  are  by  this  act  di- 
rectea  to  be  made,  shall  cause  a  standard  Winchuter  bushel  to  be 
provided  and  kept ;  and  all  measure  shall  be  computed  by  the 
stricken  and  not  by  the  heaped  bushel :  And  wh^e  corn  shall  be 
aold  by  weight,  57ib.  avohrdupoiae  of  wheajt  shall  be  deemed  equal 
to  one  Winchester  bushel;  and  55lb«  of  rye;  49lb.  of  bar%; 
421b.  of  beer  or  bigg ;  and  S6lb.  of  oats ;  and  further  5tib.  of 
wheat-meal,  451b.  of  wheat-flour,  531b.  of  rye-mea]»  48lb.  vi  bsr- 
ley-meal,  41  lb.  of  beer  or  biggrmeal«  and  221b.  of  oatrmeal,  shall 
be  deemed  equal  to  every  such  bushel  di  corn  unground.  And 
for  the  more  easy  measuring  around  coro  in  sucks,  the  pr^er 
officer  may  make  choice  of  and  weigh  two  sacks  out  of  any  num- 
ber not  exceeding  twenty,  «Bd  so  in  proportion,  and  thereby  co«- 
pute  the  quantity  of  the  whole.  And  if  any  doubt  shall  arise, 
whether  ground  wheat  entered  to  be  eiqported  ob  bounty  ought 
to  be  considered  as  wheai^meal  or  wheat^ouv,  such  oCcer  ii 
hereby  authorised  to  require  that  a  certain  reasonable  portico  of 
eivery  sack,  not  exceeding  one  peck  out  of  each  sack,  shall  be 
sassed  through  a  sieve  or  doth,  commonly  called  a  14^  cloth,  sod 
if  such  growid  wheat  shall  not  pass  through~such  sieve  or  doth,  the 
same  shall  not  be  considered  as  wheat-flour. 

j  83.  The  inspector  of  com  returns  shall  make  a  compaitfOD 
between  the  Winchester  measure  and  that  commonly  iued  in  the 
city  or  town  for  which  he  is  inspector,  and  within  one  month  after 
his  appoiiitment  shall  cause  a  statement  in  writing  oi  such  cmr 
parison  tot  be  hung  up  in  some  conspicuotis  place  in  the  market 
and  tawn4iall  of  such  city  or  town ;  and  shall  renew  the  same  if 
defaced,  and  shall  return  a  copy  -thereof  to  the  receiver  of  com 
returns. 

II.  Cutting  Com  graming^  or  burning  Stacks  of  Com, 

By  atat.  4S  EUx.  e.  7.  (  1  &  2.  Every  person  whp  shall  unlaw- 
fully out  or  take  away  any  covn  or  grain  growing,  being  convicted 
thereof  by  confession,  or  oath  of  one  witness  before  ope  jusoce, 
ahall  for  the  £rst  offimce  pay  auch  damages  as  the  lustioe  shall 
cappoiDtc  and  if  the  justice  uiaU  think  lam  not  able  or  suffici^ 
-or  if  he  ik»  not  pay  sud  damages,  be  #haU  commit  him  to  the 
constdile  wh&te  the  ofieooe  is  c<Hn9i|Vtle4>  or  where  the  parQr  i> 
appvehended,  there  to  be  wbipfM^ ;  ^fd  for  every  other  offnice 
1m  ahflR  m  tike  maimer  be  wbippod.  The.  pcpastrfJe  refoisf  ^ 
he  oemaitted  by  the  justice  iib  hie  ^onfi^rm. 
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BtH  if  he  cat  it  at  one  time,  tnd  then  cone  again  at  another 
time  and  take  it  away,  it  is  felony.     1  //ato.  c.  53*  §  21. 

By  23  &  23  C.  2.  c  7.    $  2.  4.  6.   If  any  person  shall  in  the  S2&  25  C.  2. 
night-time  maliciously  and  wilfully  bum  or  cause  to  be  burned  ^  7. 
any  rick  or  stack  of  corn,  he  shall  be  guilty  of  felony :  but  to  ^umjngcorn  io 
avoid  judgment  of  death,  or  execution  thereupont  he  may  make  ^^  °'^^ 
his  decdon  to  be  transported  for  seven  years.    And  three  jus* 
tices  (1  Q.)  may  determine  the  same. 

But  by  the  9  Geo.  1.  c.  22.  $  1«  commonly  called  the  Black  Act,  Burniog  by 
if  any  person  shall  set  fire  to  any  hovel,  cock,  mow,  or  stack  of  ^^<  ^  ^y^ 
com,  he  shall  be  guilty  of  felony  without  benefit  of  clergy.  ita  ^"01^  **'' 

And  the  hundred  shall  answer  the  damages,  not  excelling  200/.     !!f„  ^^* 
J  7.  8.9. 10  P-^^ 

§  12.  If  any  person  shall  uiprebend,  fU  cauae  to  be  convicted, 
such  ofiender,  and  shall  be  killed  or  wounded  so  as  to  kise  an  eye, 
or  the  use  of  any  limb,  in  apprehendins  or  endeavouring  to  appro* 
hend  sadi  offender,  on  proof  thereof  at  the  sessions,  and  cer- 
tificate thereof  from  thence,  the  sheriff  shall  pa^  to  the  person 
entitled  the  sum  of  50^  in  thirty  day%  to  be  repaid  to  him  out  of 
the  treasury. 

IIL  Ascertaining  the  Prices  of  Grain  Jbr  regulating  tie  Im^ 

portation^  ifc 

For  the  befeier  escertaioinf  the  prices  of  the  several  sorts  of  51  o.  j.  c  50. 
com  and  of  oat-meal,  the  sereml  counties  in  JEag^iM/ by  stat«  Maritime  coun- 
81  G!0O«5.  c.  SO.  are  divided  into  maritime  and  hdand  districts.       Uestobe  divided 

$  SI.  The  maritime  districts*  "*«  I2di.trictfc 

1st  District  to  consist  of  the  counties  of  Essex,  Kenty  and  Sussex$ 
and  the  city  c/^Larkhn. 

2d.  S^ffblk  and  Cambridge. 

3d.  mrfblk. 

4A.  Uneoln,  East  and  North  Riding  of  Y&rk,  together  wiUi  the 
town  and  county  of  Kingston^won'-Hml* 

5th.  Durham  and  Northumoeriandf  and  the  town  of  Berwick^ 
wpon^Tueed. 

6th,  Cmmierland  BAd  Westmorland. 

7th.  Lmtcaster  and  Chester. 

8th«  fUnti  Denbigh^  AngteseOj  CarnarBOMf  and  Merioneth. 

9th.  CanigttH,  Pembro&f  Carmarthen^  and  Olamotmn. 

10th.  OhmeetteTf  Semersetf  and  Monmonth^  and  the  city  of 
BristeL 

11th.  Demm  and  Comwdl. 

12tfa.  D&rset  and  flanU. 
And  that  n  the  soveral  oountiee  fsmakig  the  above  districts,  diaH, 
for  the  purposes  of  this  aot,  be  inohidM  and  considered  as  part 
tbeneof  all  auch  oities,  towns,  or  places,  locaUy  situated  within  the 
eaid  several  countiaB,  as  are  oonnlies  of  themselves,  or  aa  have  an 
exempt  Jurisdictlmi,  and  which  do  not  contribute  to  die  oounty 
rate  in  which  they  are  situate. 

i  47.  The  prices  of  eaoh  sort  of  com  and  oatmeal  shall  be 
tatoi  in  the  manner  hereinafter  nentioned,  in  the  aeveval  citiea 
nod  towns  hereinafter  named,  that  is  to  say, 

1st  District.    See  City  of  London,  &c*  {fost.  §  IV.)  Pbcesforwhicii 

2d.   fysmkhf  WoodMdge,  Smdhnry^    NadUgjh,    S$emmarketf  inspectors  ihail 

be  appointed. 


620 

81  Q.5.o,SO, 


Coin  {Ascertaimng 


0 


Sm. 


(a)  Qu.  Now 
Xendal, 


Sessions  to  ap- 
point com  ii^ 
■pectors. 


Inspector  dying 
or  being 
moved. 


Bury   St.  Edmonds,   Beodes^    Bungt^,    Loweitofif    Candmdge, 

Ely,  and  Wisbeach, 

Sd*  Norwich^  Yarmouth^  Lynn^  Thetford,  Walton  Wymondhmn, 
East  Dereham^  Harlestoriy  Holt,  Aylesham,  Fakenham,  and  Wal- 
singham, 

4th.  Lincoln,  Gainsborough,  Glamford  Bridge,  Loteih,  Boston, 
Sleqford,  Stamford,  Spalding,  York,  Bridlington,  BevarUy, 
Hoxvden,  Hull,  Whitby,  and  ^ew  Malton, 

5th.  Durham,  Stockton,  Darlington,  Sunderland,  Barnard 
Castle,  Wolsingham,  Belfbrd,  Hexham,  Nevoeastte^pon^Tyne, 
Morpeth,  Alnwick,  and  Beruoick-upon'Txioeed. 

6tn.  Carlisle,  Whitehaven,  Cockermouth,  Penrith,  Appleby,  and 
Burton,  (a). 

7th.  Liverpool,  Ulverstone,  Lancaster,  Preston,  Ormskiri,  War- 
rington, Manchester,  Bolton,  Chester^  Nantxoich,  Macdesfidd,  and 
Stockport. 

8th.  Holyuodl,  Mold,  Denbigh,  Wrexham,  Tymawr,  Llangollen, 
Beaumaris,  Llannerchymed,  Almxvch,  Camaroon,  Pnhelli,  Con^ 
toay,  Bala,  Corooen,  and  Dolgdlvm 

9th.  Cardigan,  Lampeter,  Aoerysttoith,  Pembroke,  Fishguard, 
Haverfordtoest,  Carmarthen,  Llandilo,  KedwUly,  Swansea,  Neatk, 
And  Cotobridge. 

10th.  Gloucester,  Cirencester,  Tetbury,  Stoto  on  the  WM, 
Tewkesbury,  Taunton,  Wells,  JBridgewater,  Frame,  Wellingtan, 
Monmouth,  Abergavenny,  Chepstow,  Pontypool,  and  Bristol* 

Jlthi  Exeter,  Barnstaple,  Plymouth,  Totness,  Tavistock,  Kksgs* 
bridge,  Truro,  Bodmin,  Launcestone,  Redruth,  Helstone,  and  St. 
^ustell. 

12th.  Blandford,  Bridport,  Dorchester,  Sherborne,  Lyme  R^is 
Warehams,  Winchester,  Andover,  Basingstoke,  Fareham,  Gosport, 
Newport,  Rinmood,  Southampton,  and  Portsmouth. 

§  48.  And  the  justices  in  sessions,  or  some  adjournment  thereof^ 
shall  appoint  such  person. as  they  shall  think  best  qualified  withta 
their  respective  jurisdictions  (not  being  a  miller^  maltster^  hdar, 
merchant,  clerk,  agent,  or  other  person  buying  com  for  sale,  or 
for  the  sale  of  mead,  flour,  malt,  or  bread  made  thereof,)  residiog 
wi^in  or  near  each  city  or  town  hereafter  nominated;  except 
such  as  are  counties  of  themselves,  or  have  exempt  juriadictioo, 
and  which  do  not  contribute  to  the  county  rate  where  situate ;  to 
collect  weekly  an  account  of  the  prices  and  quantities.df  com  and 
oatmeal,  sold  and  delivered  in  such  city  or  town ;  and  such  peraoa 
shall  be  called  Inspector  of  com  returns  for  such  place ;  and  the 
said  justices,  shall,  in  the  same  manner,  upon  the  death,  removal, 
or  resignation  of  any  such  inspector,  at  tne  next  or  some  sobae* 
quent  sessions,  appomt  another  fit  person  in  his  place. 

§  49.  And  in  such  cities  or  towns  as  are  coimlies  of  themselves, 
the  mayor  and  the  justices  of  the  peace  of  such  city  or  town, 
shall,  at  their  sessions,  appoint  a  com*in8pector  for  such  place, 
qualified  in  like  manner  as  aforesaid. 

'  §  50*  And  the  justices  of  such  maritime  counties^  and'  such 
maycNT  aad  magistrates,  may,  at  their  respective  quarter  sessions, 
or  adjournment  thereof,  remove  any  such  inspector  for  misbe- 
haviour  or  neglect  of  duty,  on  complaint  being  made  thereof  on 
oath  ^y  one  witness ;  or  on  complaint  made  in  writing  and  signed 
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bj  the  receher  of  corn  returns.    Provided,  that  in  case  the  death  51  O.3.  c  sa 
or  resignation  of  any  such  inspector  shall  happen  at  any  time 
previous  to  the  holding  such  sessions,  two  justices,  or  such  mayor, 
may  appoint  another  person  in  his  place  until  the  next  sessions. 

$51.  And  every  such  inspector  shall,  previous  to  his  taking 
upon  him  the  office,  take  and  subscribe  before  one  justice  of  such 
county,  city,  or  town,  the  following  oath : 

r  A.  B.  do  snear  [or  affirm^']  That  I  mU  at  all  times  make  due  Inspactor*t 

and  true  retumi  to  the  receiver  of  com  returns  appointed  by  oatk. 
virtue  of  an  act  passed  in  the  thirttf^rst  year  of  the  reisn  of  king 
George  the  Thirds  intituled  [here  set  forth  the  title  of  the  act,  j 
of  the  weekly  quantities  and  prices  of  com  and  oatmeal  at  the 
market  held  at  '  according  to  the  accounts  delivered  to  me 

by  the  several  dealers  in  corn  and  oatmeal  at  the  said  market ^  and 
fiat  IwUl  use  my  best  endeavours  to  procure  true  accounts  of  such 
fuantities  and  pnces^from  such  dealers^  and  in  all  things  to  the  best 
qf  my  skill  and  judgment  conform  myself  as  inspector  of  corn  re- 
iumSf  to  the  directions  qfthe  said  act. 

§  52.  And  all  millers,  maltsters,  factors,  merchants,  clerks,  i>eaien  In  corn 
agents,  and  other  persons  being  dealers  in  com  for  sale,  or  for  the  to  give  an  ac- 
sale  of  meal,  flour,  malt,  or  bread  made  thereof,  shall  return  to  count  weekly  to 
the  inspector  for  the  city  or  town  whereat  they  shall  buy  any  ***«  inspector. 
corn  or  oatmeal,  an  account  in  writing  signed  by  their  own  name, 
of  the  quantity  of  each  respective  sort  of  com  and  oatmeal  so  by 
them  bought  and  received  during  any  week,  on  the  first  market 
day  in  the  week  then  next  ensuing,  with  the  prices  thereof,  and 
bj  what  measure  or  weight  the  same  was  bought ;  on  pain  of  for- 
feiting for  every  such  neglect  not  exceedmg  10^.  nor  less  than 
40s. 

§  5S.  And  every  such  person  as  aforesaid  dealing  as  aforesaid,  Dealerstomak* 
shall,  within  one  calendar  month  from  the  time  he  shall  begin  to  «  dedsradon. 
deal  in  com  or  oatmeal  in  any  city  or  town  before-mentioned,  make 
declaration  as  follows : 

JTA.B.  do  hereby  declare  that  the  returns  qfthe  quantities  and 
prices  of  British  com  and  oatmeal^  ivhich  henceforward  shall 
he  by  me  bought  and  received  shall^  to  the  best  qf  my  knouoledge 
and  belief  be  true  and  just,  and  to  the  best  qf  my  judgment  con^ 
Jbrmable  to  the  directions  of  an  act  passed  in  the  tnirty^rst  year 
qf  the  reign  qf  his  majesty  king  George  the  Third,  intituled  [here 
set  forth  the  title  of  the  act]. 

Which  declaration  shall  be  in  writing,  and  signed  by  such 
dealer,  and  shall  be  by  him  forthwith  delivered  to  a  justice  for 
such  county,  city,  or  town,  who  shall  certify  the  same  to,  and 
such  certificate  snail  be  filed  by  the  clerk  of  the  peace  or  town 
clerk  for  such  place.  And  in  case  any  person  shall  buy  any  corn 
or  6atmeal  for  sale  as  aforesaid,  widiout  having  made  the  said 


(a)  (tis.)  *'  An  act  for  regulating  the  importation  and  exportation  of  com, 
and  the  payment  of  the  duty  on  foreign  com  imported^  and  of  the  bounty  on 
Britiih  com  axported.** 
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SI  G.J.  c.  9a    declaration ;  or  shall  wilfully  make  a  false  return  of  the  quantkiea 

and  prices ;  he  shall,  for  every  such  neglect  or  fiilse  retorB,  for. 

feit  not  exceeding  lOl.  nor  less  than  4<0f. 

Inspector  to  §  54f»  Every  such  inspector  shall  enter  in  a  hook  the  several 

keep  a  book  and  accounU  of  the  quantities  and  prices  of  com  and  oatmeal  so 

Sf^XT"^  returned  to  him,  which  book  shall  not  be  made  public  or  thewa 

to  any  person  whatsoever,  unless  called  for  by  the  receiver  of 
corn  returns,  or  by  an  order  in  writing  under  the  hand  of  a  justice 
for  the  place  where  such  inspector  shall  reside ;  under  the  peoaltv 
oi^OL  And  such  inspector  shall  return  to  such  receiver,  on  the 
Tuesday  in  each  week,  an  account  of  the  weekly  quantities  and 
prices  of  the  several  sorte  of  corn  and  oatmeal  sold  and  delivered 
in  the  city  or  town  for  which  he  is  inspector^  according  to  the 
returns  so  made  to  him;  on  pain  of  forfeiting  for  every  such 
neglect  10/.,  which  account  shall  remain  with  the  said  receiver. 

§  55  &  56.  are  repealed,  and  a  different  method  of  computing 
the  average  prices  from  the  returns  received,  is  directed  by  a  sul^ 
sequent  statute,  which  see  past,  p,  6£4. 
§62.  The  inland  districts. 

Jnwllt  coInt?of  }  E"« '  Chdmsford,  Colchester,  and  Rumford. 
be  taken  in  the  ..,^__  Kent  ;  Maidstone^  Canterbury,  and  IktHford. 

inland  couniies.  ^ SussEX;  ChicheOer,  Lewes,  and  RyeT^ 

^  Berks  ;  Reading,  Netioburu,  and  Windsor* 

^ Bedford  ;  Bedford^  WoJbum,  and  Patkm. 

-. Buckingham  ;    Aylesbury,    Wyeomb,    and    Newport 

Pagnett. 
'"  Derby ;  Derby,  Chesterfield,  and  Askium, 

— Hertford  ;   Hertford^  Bishops  Storffor^,  and  Roy^ 

ston* 

. —  Hereto  RD ;  Ifere/brd,  Leominster,  and  Ross. 

•■ Huntingdon  ;  Huntingdon,  St.  Ives,  and  St*  NeatM. 

■  Leicester  ;  LeicesUr,  Ashby-de^a-Zetteh^  and  Hmd- 

i Middlesex  ;   Uxbridge,  Stains,  and  Brentjbrd. 

• Northampton;   Northampton,  WMnghorot^,  and 

Peterborough, 
* Nottingham  ;  Nattin^m,  Newirk,  and  Mnu^UU. 

Oxford  ;  Burford,  Henley,  and  Oxford. 

• •  Rutland  ;  Oakham,,  and  Uppingham. 

'  S alof  ;  LudlaWf  Shrewsbury,  and  Whitchurch^ 

Stafford;    Netvcastle,    IStqffbrdt  and  ArHon-apos- 

A  rent* 

Surrey  ;  Croydon,  Kingston,  and  Rymite. 

Warwick  ;*  Cooentry,  Waranch,  aoa  Sirmisfgham. 

'^. Worcester  ;    Worceeter,  Evesham^  and  Kidderwsi^ 

ster. 

Wilts  ;  Salisbury,  Dewzes,  and  Maribonngh. 

West  Riding  of  York  ;  Leedst  Hal^,  and  Ahs- 

caster, 

Brecon  ;  Brecknock,  and  BuiMi. 

Montgomery  ;  Montgomery,  and  Pool. 

• Radnor  ;  Knighton,  and  Presteign. 
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§  6S«  For  each  of  whidi   digtricta  an  inspector  of  com  re»  si  G.  3.  cso. 

turns  shall  be  af^ointed  under  the  same  regulattoos,  and  re*  And  iiupectan 

moveable  in  like  manner  as  those  appointed  for  the  tnarUime  tobeappoiatod* 
districts. 

§  64.  Which  inspector  shall  take  the  fdlowing  oath  before  a  Such  intpecton 

justice,  or  the  mayor  or  chief  officer,  in  the  same  manner  as  is  ^^  ^^  *<^  ^^'^ 
hereinbefore  directed  in  the  maritime  counties : 

A.  B.  do  mpear  ([or  qfirm]^  That  I  will  ai  aU  times  make  due 
and  true  retunu  to  tiie  recmer  of  corn  returns  appointed  bf 
virtue  of  an  act  passed  in  the  thirty-first  year  of  his  majesty  king 
George  the  Thirds  intituled  [here  set  forth  the  title  of  the  act],  Antep.6Si.(n.) 
of  the  average  prices  of  each  sort  of  com  and  of  oatmeal  sold  at 
the  market  held  at  >  ;  and  thai  I  will  in  all  things^  to  the 

best  of  my  skiU  and  judgment^  conform  myself ^  as  inspector  of  com 
returns^  to  the  directions  of  the  said  act, 

§  65.  And  such  inspector  shall  enter  in  a  book  an  account  of  To  keep  «  book 
the  average  weekly  prices  of  each  sort  of  com  and  oatmeal,  ^^  <"*k^  ^^ 
according  to  the  respective  measures  in  table  D.  and  shall  return  ^**"^ 
to  the  receiver  of  com  returns  on  the  Tuesday  in  each  week  an 
account  of  the  averace  weekly  price  of  the  several  sorts  of  com 
and  oatmeal  sold  in  Sie  city  or  town  for  which  he  is  inspector ; 
on  pain  of  forfeiting  for  every  neglect  10^  which  accounts  shall 
be  lodged  with  the  said  receiver. 

§  67*  Provided,  tliat  in  case  the  justices  at  any  quarter  sessions  puces  for  tak- 
shall  think  it  necessary  or  expedient  that  any  other  cities  or  log  the  prices  of 
towns  should  be  appomted,  eitiier  in  the  maritime  counties,  or  <:o™*  ^^  "^7 
those  last  mentioned,  for  taking  the  prices  of  corn  and  oatmod  ^  changed. 
as  aforesaid,  instead  of  those  named  in  this  act ;  and  they  shall 
direct  a  representation  to  be  made  to  his  majesty  for  that  pur« 
pose ;  such  city  or  town  so  proposed  and  named  by  them,  snail, 
upon  the  appn^ation  of  his  mi^esty  in  council  being  signified  to 
them,  be  deemed  to  be  and  become  a  city  or  town  for  taking 
the  prices  of  com,  &c.  instead  of  any  of  those  proposed  to  be 
omitted. 

§  74-  The  inspectors  for  each  county  shall  be  paid  quarterly  How  Inspcctora 
out  of  the  county  rate ;  and  the  inspectors  of  eveiy  such  city  or  «« ^e  be  paid. 
town,  not  contributing  to  the  county  rate,  shall  in  like  manner 
be  paid  quarterly  from  the  poor  rates,  (the  contributions  from  the 
respective  parishes  or  townships  within  such  city  or  town  to  be 
apportioned  by  the  mayor,  with  liberty  to  the  chivchwardens  aad 
oversetfs  to  appeal  to  the  next  sessions  for  such  dty  or  town,)  a 
aum  not  exceeding  6s.  for  each  return  from  any  city  or  town  in 
ilie  maritime  counties,  and  not  exceeding  2ff.  for  each  return 
from  any  city  or  town  in  the  severaT  inland  or  other  counties 
last  mentioned,  certified  by  the  receiver  of  com  returns  to  have 
been  properly  made ;  which  certificates  are  to  be  made  quarteriy; 
except  where  such  justices  or  mayor  shall  think  some  larger  com* 
penaation  necessary,  in  consideration  of  the  great  trouble  to  which 
auch  inspector  may  be  subject. 

§  75.  And  the  receiver  of  com  returns  shall,  at  &e  end  of  Money  peidt* 
every  year,  transmit  to  die  receiver  genend  of  the  customs,  a  cer-  impecton  to  be 
tificata  of  the  number  of  returns  wmch  have  been  property  made  "^^P**^  ^^  ^ 
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51  G.  8.  a  0a  to  him  as  directed  bj  this  act,  and  such  receiver  general  shall,  oo 
receirer  general  an  order  from  the  commissioners  of  the  customs,' forthwith  repay 
of  the  customs,  to  the  treasurer  of  every  such  county,  and  mayor  of'  every  such 

city  or  town,  such  sums  as  they  have  paid  not  exceeding  the 

rates  aforesaid ;  and  such  county  treasurer  shall  carry  the  sum  so 

received  to  the  county  rate,  and  such  mayor  shall  pay  the  sum  so 

received  to  the  churchwardens  and  overseers  in  proportion  to  the 

sums  each  parish  or  township  contributed. 

Receiver  of  §  77.  &  78.  And  the  treasury  shall  appoint  a  receiver  of  corn 

corn  returns  to   retumsy  who  shall  take  the  following  oath  before  a  jostics  for 

be  appointed.       Middlesex;  viz. 

Oath.  7*  A.  B.  do  swear.  Thai  I  willf  to  the  best  of  my  skill  and  ifRoir- 

ledgef  execute  the  office  of  receiver  of  corn  returns^  according  tu 
the  directions  of  an  act  passed  in  the  thxrty-first  year  of  the  rei^ 
of  his  majesty  king  George  the  Third,  intituled  [here  set  forth  the 
title  of  the  act],  and  in  all  things  conform  myself  asreceiceroj 
corn  returns  to  the  provisions  of  the  said  act. 

35  G.  2.  c.  65.        By  the  33  Geo*  3.  c.  65.  §  U  the  §  55  &  56  of  31  Geo.  3.  c.  90. 
Regulations  for  n^g  repealed ;  and  a  different  manner  of  computing  the  average 
for  computuig     pj-j^gg  ^y  ^jjg  receiver  of  corn  returns  is  directed. 
piice^Srom,         §  2.  The  receiver  of  com  returns  shall,  at  the  end  of  evenr 
&c.  '     week,  make  up  and  compute,  from  the  returns  by  him  receiTeOi 

ATerage  prices    of  the  quantities  and  prices  of  the  several  sorts  of  British  corD, 
in  tl^e  disuicts.    ^^^  ^f  oatmeal  sold  and  delivered  in  the  week  immediately  pre- 
ceding in  each  of  the  cities  and  towns  appointed  by  the  said  act, 
in  the  respective  districts  of  England  the  average  price  of  each 
respective  sort  of  com«  Sec,  in  each  such  city  or  town,  which  re- 
turns and  average  prices  he  is  to  enter  into  a  book  or  books,  a&d 
therefrom  to  make  up  and  compute  the  average  price  of  each 
respective  sort  of  com,  &c.  during  such  week  in  each  district,  bj 
taking  the  average  of  the  average  prices,  ascertained  as  above 
directed,  in  each  city  .or  town  within  each  such  district,  from 
whence  returns  shall  have  been  received  pursuant  to  this  act 
Average  prices        §  4.  The  said  receiver  of  corn  returns  shall  make  up  and  com- 
in  counties,  &c.  put€,  at  the  end  of  every  week,  from  the  average  prices  of  the 
to^b!"  ubUAed'  *®^®'**^  ^^^^  ®^  ^^^  ^^  °^  oatmeal  retumed  to  him  in  the  week 
in  the^Oasette.    immediately  preceding,  from  each  city  and  town  in  each  respec- 
tive  county,   whether  inland  or  maritime,   in  England,  (such 
average  prices  being  ascertained  and  computed  in  manner  before 
respectively  directed  in  31  Geo.  3.  c.  30.  and  in  this  act,)  the 
average  prices  of  each  sort  of  corn  and  of  oatmeal  in  each  coimtj; 
and  further  shall  make  up  and  compute  at  the  end  of  every  week, 
from  the  average  of  the  county  prices  so  ascertained,  the  general 
average  price  of  each  sort  of  com  and  of  oatmeal  in  En^iasiy 
and  shall  cause  the  same  respectively  to  be  published  m  the 
London  Gazette  once  in  every  week. 
54G.3.  c.  69.         By54  G^o.  3.  i;.69.    The  exportation  of  com,  grain,  meal, 
Exporution  of    uyj^^  ^nji  flour,  from  any  part  of  the  United  Kingdom,  is  per- 
grain  permitted,  ^j^^g^  ^^  ^\\  times,  without  payment  of  any  duty,  and  without 

the  receiving  of  any  bounty  whatever. 
55  G.  3.  c.  26.         By  Stat.  &5  Geo.  3.  c.  26.  §  L  All  com,  mea),  or  flour,  the  growth, 
Com  may  at  all  proaace,  or  manufacture  of  any  foreign  country,   which  inaf 
timesbe  import-  now  by  law  be  imported  into  the  United  Kingdom,  shall  at 
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all  times  be  allowed  to  be  brought  to  the  said  United  Kbg-  55  O.  s.  c  m. 

dom,  and  to  be  warehoused  there,  under  the  regulations  and  edandware- 

proTisioDS  of  the  laws  now  in  force,  and  at  all  times  be  exported  ^^^  ^^ 
according  to  such  laws,  without  payment  of  any  duty  whatever.'* 

§  2.  And  all  such  com,  meal  or  flour,  may  be  talcen  out  of  the  Com  may  ba 

warehouse,  and  entered  for  home  consumption,  subject  to  the  taken  out  of 

regulations  now  in  force,  whenever  foreign  com,  Ac.  of  the  same  u*"*^?!!^ 

Bort  is  admissible  into  the  said  United  Kingdom  for  home  con-  ^^«  «*"«"»?- 
sumption  duty  free. 

§  S.  Foreign   com,  meal  or  flour,    shall  be  permitted  to  be  FHoea  at  which 

imported  for  home  consumption,  whenever  the  average  prices  of  forego  «>™ 

British  com,  made  up  and  published  in  the  manner  now  by  law  J^Jed  fcnrhoiiit 

required,  shall  be  as  follows :  ooMraipiioii. 

Wheat,  at  or  above  -    -  80^ •    per  quarter. 

Rye,  pease,  and  beans  »  SSs* 

Barley,  beer,  or  bigg     -  40if . 

Oats 27*. 

§  i.  Whenever  the  average  prices  of  British  corn  so  made  up 
and  published,  shall  respectively  be  below  the  prices  herein 
before  stated,  no  foreign  com,  meal,  or  flour,  shall  be  imported, 
or  taken  out  of  warehouses  for  home  consumption. 

§5-  The  average  price  of  the  several  sorts  of  British  com.  Times  for  tak- 
by  which  the  importation  of  foreign  com,   meal  or  flour,  into  >og  the  aTcnga 
the  United  Kingdom,  shall  be  regulated  and  governed,  shall  con-  pncegoi  Brituh 
tinue  to  be  made  up  and  published  in  the  manner  now  required  ^^^"^ 
by  law:  but  if  it  shall  appear  that  the  average  prices  of  British 
com,  in  the  six  weeks  succeeding  the  ISth  days  of  February^ 
May,  Augusty  and  Nofoember^  in  each  year,  shall  have  fallen 
below  the  prices  at  which  foreign  com,  &c.  may  be  imported  by 
thia  act  &r  home  consumption,  no  such  foreign  corn  shall  be 
allowed  to  be  so  imported  for  home  consumption,  from  any  place 
between  die  rivers  Eydtr  and  Bidassoa^  both  inclusive,  until  a 
new  average  shall  have  been  made  up  and  published. 

§  6.  ?•  Sut  com,  the  growth,  proauce,  or  manufacture  of  any  Prices  at  which 
^British  colony  or  plantation  in  North  America^  may  be  imported  corn  from  ^m«. 
for  home  consumption,  duty  free,  according  to  a  diiierent  scale  of  ^^»can  coloaiei 
avexBffe  prices  oi  British  com^  viz.  when  such  prices  shall  be  ™>y^>*A- 
as  foDows:  P'*'*^ 

Wheat,  at  or  above   -    -    67^.    per  quarter. 
Rye^  pease,  and  beans   -  *44«. 
Barley,  beer,  or  bigg     -    dS«. 
Oats 22#. 

But  when  the  average  prices  of  British  corn  shall  be  below  such 
roale,  no  such  importation  shall  be  allowed. 

§  8. 9.  Com,  &c.  from  British  colonies,  &c.  in  North  America^  Com  from 
txBy  at  all  times  be  imported  and  warehoused  duty  free ;  and  may  '^jnerican  colo- 
Jso  be  taken  out  of  such  warehouses  and  entered  for  home  con-  """raaybeim- 
unription,  duty  free,  whenever  corn,  &c.  of  the  like  description,  Jl^housedat 
xjported  direct  from  any  such  colony,  &c,  shall  be  admissible  by  all  times. 
for  home  consumption. 
Sy  $  11.  All  the  provisions  of  former  statutes  fot  ascertaining  FroTisionsof 
e   average  prices  of  com,  and  for  regulating  the  importation  f<'™k*^  ^^^  p- 
d  exportation  of  com,  &c.  are  extended  to  this  act.  traded  to  this 
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IV.  City  ofLondofij  and  Kenty  Esse^r,  and  Sussex. 

By  31  Geo.S.  c.  SO.  §  34.  Within  the  port  of  London,  and  in 
Kenl,  Essex,  and  Sussex,  composing  the  first  district  before  men- 
tioned, the  exportation  and  importation  of  corn  and  other  articles 
aforesaid  sliall  be  regulated  by  the  prices  taken  at  the  com  ex- 
change in  Mark  Lane  ;  and  the  proprietors  thereof  are  to  appoint  a 
person  qualified  as  aforesaid  to  be  inspector  of  corn  returns ;  and 
on  his  death,  removal,  or  resignation,  shall,  within  twenty-eight 
days,  appoint  another  in  his  place;  and  such  inspector  bhull, 
within  one  week  after  he  has  received  his  appointment,  deliver  the 
same  to  the  lord  mayor  or  one  alderman,  and  shall  enter  into  bond 
with  two  sureties  in  200/.  for  his  faithfully  fulfilling  his  office,  and 
shall  take  the  following  oath : 

7"  A.  B.  do  stvear  that  I  xvill  at  all  times  make  due  and  true  rf turns 
to  the  receiver  of  corn  returns  appointed  by  virtue  of  an  ad 
passed  in  the  SI  st  year  of  the  reign  of  king  George  the  thirds  in- 
tituled [here  set  forth  the  title  of  the  act],  and  in  all  things  to  the 
best  of  my  skill  and  judgment,  conform  myself  as  inspector  of  com 
returns,  to  the  directions  of  the  said  act. 

Which  appointment,  and  a  certificate  of  his  having  taken  such 
oath,  shall  be  enrolled  at  tlie  next  sessions  for  the  city  of  London; 
and  such  proprietors  shall  pi\)vide  an  office  for  such  io^cctor, 
over  the  door  of  which  shall  be  written  Ofice  of  inspector  of  cot* 
returns. 

§  35.  In  case  the  said  proprietors  shall  neglect  to  appoint  a 
corn  inspector  within  the  time  aforesaid,  the  lord  mayor  and 
aldermen,  at  the  next  or  some  subsequent  sessions,  shall  appoint 
a  com  inspector,  who  is  to  be  qualified  as  aforesaid* 

§  36*  And  no  such  inspector  shall  be  removable  but  by  the  lord 
mayor  or  aldermen  in  sessions ;  and  on  his  removal  they  shall 
signify  the  same  to  the  secretary  and  one  proprietor  of  the  corn 
exchange,  who  shall  forthwith  proceed  to  nominate  another. 

§  37-  In  case  such  inspector  shall  be  disabled  by  sickness  for 
one  week  to  execute  his  office,  the  same  shall  be  signified  to  the 
secretary  of  the  com  exchange,  or  one  proprietor,  and  a  deputy 
shall  be  appointed  in  manner  aforesaid,  qualified  as  aforesaid, 
during  his  disability,  and  no  longer. 

§  38.  And  every  such  corn-factor  shall,  within  one  calendar 
month  from  the  time  he  shall  begin,  make  the  following  declara- 
tion :  — 

7"  A.  B.  do  hereby  declare  that  the  returns  of  the  quantities  and 
prices  of  British  corn  and  oatmeal,  which  henceforward  shall  he  hff 
or  for  me  sold  and  deUvered  shall,  to  the  best  of  my  knowledge  dxi 
beUef,  contain  the  whole  quantity,  and  no  morcy  of  the  com  and  oat- 
meal  bon^  fide  sold  and  delivered  by  or  for  me,  within  the  period  U^ 
which  they  shall  refer,  with  the  prices  of  such  com  and  oaimeal,  a»d 
the  names  of  the  buyers  respectively,  and  to  the  best  of  my  judgment 
conformable  to  the  directions  of  an  ad  passed  in  the  ihirtyfirtt  ytc: 
of  tlie  reign  of  king  George  the  third,  intituled  [here  set  forth  the 
title  of  the  act]. 

Which  declaration  shall  be  in  writing  and  signed  by  him,  and  shall 
be  delivered  to  the  lord  mayor,  who  is  to  grant  a  certificate  thereof, 
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which  shall  be  rogistered  with  stfch  inspector,  on  the  penalty  siG.&e.so. 
of  SOL 

§  39.  Every  such  factor  shal]  return  on  the  Wednesdav  weekly  And  to  make 
to  such  inspector  an  account  in  writing  signed  by  him  or  nis  agent  returns  ireeklj. 
of  the  quantities  of  each  sort  of  corn  and  oatmeal  bv  him  sold  and 
delivered  during  the  week,  and  the  prices  thereof,  according  to 
the  measures  m  table  D,  the  amount  of  every  parcel,  with  the 
total  quantity  and  value  of  each  sort  of  corn  and  oatmeal,  and  by 
what  measure  or  weight  the  same  was  sold,  with  the  names  of  the 
buyers  thereof;  on  the  penalty  of  10/.  for  every  such  neglect. 

§  40.  And  the  said  inspector  shall  enter  in  a  book  the  accounts  Inspector  to  ea- 
so  received  by  him  from  such  factors,  which  shall  not  be  made  ^  ^e  accounts 
public  or  shewn  to  any  person  whatsoever,  unless  called  for  by  *"  *  ^*^^ 
the  receiver  of  corn  returns,  or  the  lord  nutyor  or  two  aldermen ; 
on  penalty  of  10/.  (a). 

§  44.  All  British  corn  brought  into  the  Thames  eastward  of  Factors  to  pay 
London  Bridge^   which  shall  be  sold  and  delivered,   shall  be  forcom  brought 
charged  with  \d,  per  last  or  ten  quarters ;  and  foreign  com  when  >"*<*""«  TAaiiMt. 
delivered   out  of  any  ship  in  the  port  of  London  2d.  per  last, 
besides  the  duties  aforesaid ;  and  such  inspector  shall  receive  the 
same  from  the  factor  or  importer  thereof,  who  shall  also  deliver 
an  account  of  the  quantity  of  the  said  corn  to  such  inspector 
within  one  week  after.the  sale  and  delivery  thereof,  together  with 
the  name  of  the  master  or  commander  of  such  ship. 

§  46.  If  the  said  imposition  of  id,  and  2d.  per  last  is  not  duly  If  uotdulypaid, 
paid,  the  sessions  for  the  city  of  London  may  inquire  into  and  "uy  be  levied 
examine  such  inspector,   who  shall  declare  whether  any  such  oy*"**'®^ 
factor  or  importer  have  neglected  to  pay  the  same,  in  which  case, 
on  due  proof  to  the  satisfaction  of  the  court,  the  lord  mayor  and 
two  aldermen  may  levy  the  same  by  distress. 

§  45.  And  such  inspector  shall  yearly,  at  the  Christmas  and  Applicatioa 
Midsummer  sessions  for  the  city  of  London^  deliver  an  account  thereof. 
of  the  money  by  him  received,  out  of  which  he  may  detain  for 
his  own  use  such  sum  as  the  lord  mayor  and  aldermen  shall  direct, 
not  exceeding  200/.  nor  less  than  100/.  per  annum  :  And  such 
part  of  the  residue  shall  be  paid  over  to  the  proprietors  of  the 
corn  exchange,  as  shall  be  sufficient  to  repay  such  monies  as  they 
have  expended  in  providing  and  keeping  in  repair  such  office,  &c. ; 
and  the  remainder,  if  any,  shall  be  paid  to  the  receiver  general 
of  the  customs. 

§  84.  But  nothing  herein  shall  alter  the  present  practice  o^  The  present 
measuring  corn  and  articles  aforesaid  within  London^  nor  lessen  practice  of  mea- 
the  tolls  payable  thereon.  «»"?« <»™  *® 

§  87.  88.  And  all  penalties  and  forfeitures  by  this  act  imposed  p^"2eshow 
may  be  recovered  in  the  courts  at  ^Westminster.    But  penalties  to  be  recorered 
and  forfeitures  on  corn-factors,   or  dealers  in  com,  malt,  meal,  and  applied. 
or  flour  for  sale  as  aforesaid,  or  on  any  inspector  of  com  returns, 
may  be  recovered  before  two  justices  where  such  person  shall  re- 
side ;  and  if  it  shall  appear  on  due  proof  and  examination  of  the 
xnatter,  that  such  person  is  guilty  of  the  offence  alleged  against 
liim,  they  may  convict  such  offiender,  and  levy  the  penalty  by 
distress;  which  shall  be  applied  to  the  like  purposes  as  other 

(/f>  §41.    42.  and  45,    appear  to  be  superseded  by  54  G.  3.  c.  69.  and 
S3  G.  9.  c.  26. 

s  s  2 


6S8 


Com* 


SlV.T. 


Fonner  acts  to 
extend  to  thii 
act. 


30  G.  3.  c.  9. 

§1. 

Persons  lilndcr- 
ing  the  buying 
of  corn  or  sei2-> 
ing  the  same. 

1  East's  P.  C. 
425. 

2  East's  P.  C. 
1069. 


Cutting  tht 
lacks. 


Imprisonment 
on  summary 
conviction. 


11  G.2.  C.29. 

$1- 
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shall  be  final  to  all  intents  and  purposes. 

^85.  And  all  acts  now  in  force  for  securing  the  revenue  of  the 
customs,  or  for  the  regulating  the  importation  and  exportation  of 
any  goods,  wares,  or  merchandise,  shall  extend  to  this  act,  unless 
altered  thereby. 

V.  Obstructing  the  Jree  Passage  of  Com. 

By  Stat.  36  Geo.S.  c.9.  §  !•  If  any  person  shall  wilfully  and 
maliciously  beat,  wound,  or  use  any  other  violence  to  any  penon 
with  intent  to  hinder  him  from  buying  of  com  or  grain  in  any 
market  or  other  place ;  or  shall  unlawfully  stop  or  seize  any  wheat, 
flour,  meal,  malt,  or  other  grain,  in  or  on  the  way  to  or  from  any 
city,  market-town,  or  place;  or  shall  wilfully  and  maliciously 
break,  cut  or  destroy  any  waggon,  cart,  or  other  carriage  wherein 
any  such  wheat,  flour,  &c.  shall  be  loaden,  or  the  harness  of  any 
horse  drawing  or  carrying  the  same,  or  shall  unlawfully  take  off, 
drive  away,  kill,  or  wound  any  such  horse,  or  beat  or  wound  the 
driver,  or  shall,  bv  cutting  the  sacks  or  otherwise,  scatter  or 
throw  abroad  such  wheat,  flour,  meal,  malt,  or  other  grain,  or 
shall  take  or  carry  away,  spoil,  or  damage  the  same  or  any  part 
thereof;  he  shall,  on  conviction  (A.  B.)  before  two  justices,  (or 
in  open  sessions,  who  may  summarily  and  finally  hear  and  deter- 
mine the  same, )  be  sent  to  the  gaol  or  house  of  correction  (C.) 
to  be  kept  to  hard  labour,  for  any  time  not  exceeding  three 
months,  nor  less  than  one  month.  [And  moreover,  by  11  Geo* 2. 
c.  22,  $  1.  if  the  same  is  done  to  prevent  the  exportation  of  com, 
such  offender  shall  be  once  publicly  and  openly  whipped  by  the 
master  of  such  gaol  or  house  of  correction  in  such  city,  market- 
town,  or  sea-port  in  or  near  which  the  offence  shall  be  committed 
on  the  first  convenient  market-day,  at  the  market-cross,  or 
market-place  there,  between  the  hours  of  eleven  and  two.] 

By  11  Geo.  2.  c.  22.  §  2.  and  36  Geo.  8.  c.  9.  §  2.  If  any 
such  person,  so  convicted,  shall  commit  any  of  the  ofiences 
aforesaid  a  second  time,  or  if  any  person  shall  wilfully  or  mali- 
ciously pull  down,  throw  down,  or  otherwise  destroy  any  store- 
house, or  granary,  or  other  place  where  com  «hall  be  then  kept, 
or  shall  unlawfully  enter  any  such  storehouse,  granary  or  other 
place,  and  take  and  carry  away  any  com,  flour,  meal,  malt? 
or  grain  therefrom,  or  shall  throw  abroad  or  spoil  the  same  or 
any  part  thereof;  w  shall  unlawfully  enter  on  board  any  ship, 
barge,  boat  or  vessel,  and  shall  wilfully  and  maliciously  taxe  and 
carry  away,  cast  or  throw  out  therefrom,  or  otherwise  sp(&  or 
damage  any  com,  meal,  flour,  malt,  or  grain,  (or  wheat  intended 
for  exportation,)  therein;  hb  shall  be  gvulty  of  felony,  and  traos- 
ported  for  seven  years. 

And  the  hundired  shall  answer  damages  (not  exceeding  10(AI 
as  in  cases  of  robbery ;  the  person  injured  giving  notice  of  the 
offence  in  two  days,  by  himself  or  servant,  to  a  constable  of  the 
hundred,  or  the  constable  of  the  town,  parish,  village,  hamlets 
or  tything  in  or  near  which  the  fact  shall  be  committed ;  and 
withm  ten  days  after  such  notice,  giving  in  the  examination  oo 
oath  of  himself  or  of  his  servant  present  at  the  time  of  the 
fact,  or  having  the  care  of  such  his  property  to  which  such  damage 
shall  be  done,  before  a  justice  of  the  peace,  whether  he  or  they 
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know  the  person^  that  coxDmitted  the  fact,  or  any  of  them^  and 
if  60,  then  entering  into  recognisance  to  prosecute. 

But  if  any  one  of  the  offenders  is  convicted  of  the  offence  in  jj  q  2.  c  23.' 
twelve  months,  the  hundred  shall  not  be  liable ;  and  therefore  c  7.  s. '   ' 
the  action  shall  not  be  brought  till  afler  one  year ;  nor  shall  it  be  96  G.  3.  c  9. 
commenced  but  within  two  years.  §  5. 

36  Geo.  3.    c.  9.   $'6.    Provides,    that    nothing    herein    shall  _ 
abridge  any  law  already  made  for  the  punishment  of  any  offence  ^^^^i^j,^ 
herein  mentioned:  but  no  person  shall  be  punished  both  by  this  both  by  this  and 
and  any  former  law.  former  acts. 

A.  Warrant  for  a  Person  preventing  the  Buying  or  free 

Circulation  of  Com. 

Westmorland,    i   '^^  ^^  constable  of  in  the  said 

I     county. 

• 

J^HEREAS  information  and  complaint  hath  been  made  unto  tM 
J.  P.  and  K.  P.  esquires,  two  of  his  majesty's  justices  of  the 
peace  in  and  for  the  said  county ^  upon  the  oath  of  A,  1.  of  ■ 

m    the  said   county that  A.  O.  of  •'  in  the  said 

county f  labourer y  did  on  the day  of  at in  the 

scad  county,  wilfully  and  maliciously  beat,  wound,  and  use  other 
violence  [or  as  the  case  may  be]  to  him  the  said  A.  I.  with  intent 
to  hinder  him  from  buying  corn  in  the  market  of  <  [or  as  the 

case  may  bej  contrary  to  the  statute  in  that  case  made  and  provided  ; 
These  are  therefore  in  his  majesty* s  name  to  command  you  forthwith 
to  apprehend  the  said  A.  O.  and  to  bring  him  before  tis  the  said  jus^ 
tices  to  answer  the  said  complaint,  and  to  be  further  dealt  with  ac' 
cording  to  law.  Herein  fail  you  not.  Given  under  our  hands  and 
seals  the  — —  day  of  ■ 

B.  The  Conviction  may  be  made  out  from  the  preceding 
Conviction  under  this  head;  or  from  the  General  Form 
under  title  ConbfCtlOni  ante  p.  587. 

C.     Commitment  to  the  House  of  Correction. 

(  To  the  constable  of '  in  the  said  county, 

Westmorland.  <     and  to  the  keeper  of  the  house  of  correction  at 

(^     in  the  said  county. 

TM7HEREAS   A.  O.  of  ■  in  the  said  county^   labourer, 

hath  this  day  been  duly  convicted  before  us  J.  P.  and  K.  P. 

esquires,  two  of  his  majesty* s  justices  of  the  peace  in  and  for  the  said 

county y  upon  the  oath  of  A.  I.  0/* in  the  said  county,  yeo- 

tnan^  for  that  he  the  said  A.  O.  on  the datf  tf  now 

last  past,  at  » in  the  said  county,  did  wilfully  and  maUcionsly 

beaty  woundj  and  use  other  violence  to  him  the  said  A.  I.  with  intent 
to  hinder  him  from  buying  corn  [or,  from  exporting  comjromj  &c., 

as  the  case  may  be,]  in  the  market  of [or  as  the  case  may 

t>e,]  contrary  to  the  statute  in  that  case  made  and  provided ;  These 
are  therefore  to  command  you  the  said  constable,  to  convey  the  said 
A*  O.  to  the  house  of  correction  at  *  ■  in  the  said  county,  and 
to  deUver  him  to  the  keeper  thereof,  together  with  this  precept .-  And 
t»)€  do  also  hereby  command  you  the  said  keeper  of  the  said  house  of 
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correction  to  receive  the  said  A.  O.  into  your  custody  in  tht  said  house 
of  correctiofif  and  him  there  safely  to  ktep  to  hard  labour  for  the 
space  of  [not  more  than  three  nor  less  than  one]  months .-  [^And 
we  do  further  order  that  you  the  said  keeper  do  publicly  and  openly 
whip  the  said  A.  O.  i/z  the  said  town  of  ~— ^-  in  the  said  county ^ 

on  the day  of next,   between  the  hours  of 

and of  the  same  day."]  (This  latter  clause  only  to  be  in- 
serted where  the  act  is  done  to  prevent  exportation.)  Herein  fail 
you  not.      Given   under  our  hands  and  seals  the  »   day 

of . 


Coroner* 

2  Haw. 6. 9.  §  ]«   (CORONERS  are  ancient  officers  by  the  conimoa  law,  8o  called 

because  they  deal  principally  with  the  pleas  of  the  crown,  and 
were  of  old  time  the  principal  conservators  of  the  peace. 

Concerning  whom  I  shall  shew, 

§     I.  Wio  may  he  a  Coroner. 

[3  Ed.  1.  c.  10.  —  14  Ed.  3.  st.  1.  c.  8.] 

11.  Haw  chosen, 

[28  Ed.  3.  c.  6.  -  58  G.  3.  c.  95.] 

III.  His  P(AX)ei'  and  Duty  in  taking  an  Inquisition  of 

Death. 
[3  Ed.  1.  c.  10.  —  4  Ed.  1.  st.  2.  —  1  &  2  Ph.  &  M. 
c.  13.  f  5.] 

IV.  His  Power  and  Duty  in  other  Matters. 

[4Ed.  l.st.2.] 

V.  His  Fees. 

[2H.7.  c.l 25G.2.  c.29.  ^.25.] 

VI.  Punishment  Jbr  not  doing  his  Dull/. 

[3  Ed.  1.  c.  9.  — 3  H.  7.  c.  1.  —  25  G.  2.  c.  29.  §  6.] 

I.  fVho  may  be  a  Coroner. 

Of  ancient  time  this  office  was  of  great  estimation ;  for  none 
could  have  it   under  the   degree  o£  a  knight.     3  Ed.  1.  c.  10. 

4  Inst.  271. 

And  by  the  14  Ed.  3.  st.  1.  c.  8.  No  coroner  shall  be  chosen 
unless  he  have  land  in  fee,  sufficient  in  the  same  county,  whereof 
he  may  answer  to  all  manner  of  people. 

11.  How  chosen. 

By  Stat.  28  Ed.  3.  c.  6.  The  coroner  (as  of  ancient  time  the 
sheri&  and  conservators  of  the  peace)  shall  be  chosen  in  full 
county,  that  is,  in  the  county  court,  by  the  commoDB  of  the  same 
county. 


Dignity. 


Estate. 


To  be  chosen 
in  the  county 
court. 
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And  this  muBt  be  in  pursuance  of  the  king's  writ  for  that  pur-  s  Haw.  c.  9. 
pose,  issuin?  out  of  and  returnable  into  the  Chancery  :  and  none  §  5.  lo. 
but  freeholaers  have  a  voice  at  such  election,  for  they  only  are 
suitors  to  the  county  court. 

By  Stat.  58  Geo.  3.  c.  95.   after  reciting  that   whereas  there  53  q.  3.  c.  95. 
are  no  sufficient  regulations  for  the  election  of  coroners  for  coun-  Sheriff  to  bold 
ties;  it  is  enacted,  that  upon   every   election  to  be  made  of  any  his  county  court 
coroner  or  coroners  of  any  county  in  England  and   Wales ^  the  ^°I  ^®  election 
sheriff  of  the  county  where  such  election  shall  be  made  shall  hold  ^ic^suar  V 
his  county  court  for  the  same  election  at  the  most  usual  place  or  of  election; 
places  of  election  of  coroners  within  the  said  county,  and  where 
the  same  have  most  usually  been  held  for  forty  years  last  past, 
and  shall  there  proceed  to  election  at  the  next  county  court,  unless 
the  same  fall  out  to  be  held  within  six  days  after  the  receipt  of 
the  writ  de  coronaiore  eligendo,  or  upon  the  same  day ;  and  then 
shall  adjourn  the  same  court  to  some  convenient  day,  not  exceed- 
ing fourteen  days,  giving  ten  days'  notice  of  the  time  and  place  of 
election ;  and  in  case  the  said  election  be  not  determined  upon  and  if  election 
the  view,  with  the  consent  of  the  freeholders  there  present,  but  not  determined 
that  a  poll  shall  be  demanded  for  determination  thereof,  then  the  °"  ^®^»  ^^cn  to 
said  sheriff,  or  in  his  absence  his  under  sheriff,  with  such  others  as  P''*'*^*^**  *®  ***** 
shall  be  deputed  by  him,  shall  forthwith  there  proceed  to  take  the 
said  poll,  in  some  public  place,  by  the  same  slieriff,  or  his  under 
sheriff  as  aforesaia  in  his  absence,  or  others  appointed  for  the 
taking  thereof  as  aforesaid ;  and  every  such  poll  shall  commence  Commence- 
on  the  day  upon  which  the  same  shall  be  demanded,  and  be  duly  mem  and  dura. 
and  regularly  proceeded  in  from  day  to  day  {Sundat/  excepted)  ^^  ^^  P°*^' 
until  the  same  be  finished ;  but  so  as  that  no  poll  for  such  elec- 
tion shall  continue  more  than  ten  days  at  most  (Sunday  excepted,) 
and  the  said  poll  shall  be  kept  open  seven  hours  at  the  least  each 
day,  between  the  hours  of  nine  in  the  morning  and  five  at  night : 
And  for  the  more  due  and  orderly  proceeding  m  the  said  poll,  the  Poll  clerks  to  be 
said  sheriff,  or  in  his  absence  his  under  sheriff,  or  such  as  he  shall  appointed  and 
depute,  shall  appoint  such  number  of  clerks  as  to  him  shall  seem  *^°™* 
meet  or  convenient  for  the  taking  thereof;  which  clerks  shall  all 
take  the  said  poll  in  the  presence  of  the  said  sheriff  or  his  under 
sheriff,  or  such  as  he  shall  depute ;  and  before  they  begin  to  take 
the  said  pol},  every  clerk  so  appointed  shall  by  the  said  sheriff  or 
his  under  sheriff,  or  such  as  he  shall  depute  as  aforesaid,  be  sworn 
truly  and  indifferently  to  take  the  same  poll,  and  to  set  down  the 
names  of  each  freeholder,  and  the  place  of  his  abode  and  freehold, 
and  the  name  of  the  occupier  thereof,  and  for  whom  he  shall  poll, 
and  to  poll  no  freeholder  who  is  not  sworn,  if  required  to  be  sworn 
by  the  candidates  or  either  of  them,  and  which  oaths  of  the  said 
clerks,  the  said  sheriff  or  his  under  sheriff,  or  such  as  he  shall  de- 
pute, are  hereby  empowered  to  administer ;  and  the  sheriff,  or  in  1^^^^^*^^  e 
his  absence  his  under  sheriff  as  aforesaid,  shall  appoint  for  each  ^w  ^erk  to  bo 
candidate  such  one  person  as  shall  be  nominated  to  him  by  each  can-  appointed, 
didate,  to  be  inspector  of  every  clerk  who  shall  be  appointed  for 
taking  the  poll ;  and  every  freeholder,  before  he  is  admitted  to  Freeholder   if 
poll  at  the  same  election,  shall,  if  required  by  the  candidates,  or  required,  to  be 
any  of  them,  first  take  the  oath  hereinafter  mentioned,  which  sworn  before  hr, 
oath  the  said  sheriff  by  himself  or  his  under  sheriff,  or  such  sworn  V^^^^ 
clerk  by  him  appointed  for  taking  the  said  poll  as  aforesaid,  is 
hereby  authorised  to  administer ;  videlicet, 
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58  0.5.C.  &5.  VDl/  wfeor  [or,  being  one  of  the  people  txilUd  Qtt&ken,  yon 
The  oath  of  solemnly  affirm]  that  you  are  a  freeholder  of  the  (xnaUf  of 

qualification.       —  and  have  a  freehold  estate,  consisting  of  ■  b/ing  at 

within  the  said  county ;  and  that  such  freehold  estate  hat 

not  been  granted  to  you  fraudulently ^  on  purpose  to  qualify  you  to 
give  your  vote  at  this  election;  and  that  the  place  of  your  (ifodeit 

at  [and  if  it  be  a  place  consisting  of  more  streets  or 

places  than  one,  specifying  what  street  or  place ;]  that  you  art 
twenty-one  years  of  agCy  as  you  believe^  and  that  you  hate  not  heefk 
before  polled  at  this  election. 

Punishment       And  in  case  any  freeholder  or  other  person  taking  the  said  oath 

against  perjury,  or  affirmation  hereby  appointed  to  be  taken  by  him  as  aforesaid 

or  subornation    g|jj^|j  thereby  commit  wilful  and  corrupt  perjury,  and  be  thereof 

perjury.         convicted,  and  if  any  person  shall  unlawfully  or  comiptly  procure 

or  suborn  any  freeholder  or  other  person  to  take  the  said  oath  or 

affirmation  in  order  to  be  polled,  whereby  he  shall  commit  such 

wilful  and  corrupt  perjury,  and  shall  be  thereof  conyicted,  he  and 

they  for  every  such  offence  shall  incur  such  pains  and  peiudties  as 

are  declared  m  and  by  two  acts  of  parliament,  the  one  made  in  the 

5  EUi.  C.9.        fifth  year  of  the  late  queen  Elizabeth,  intituled  An  act  Jbr  pumsk" 

ment  of  such  as  shaU  procure  or  commit  any  toil/id  perfuty ;  and 

the  other  made  in  the  second  year  of  his  late  majesty  king  George 

s  G.  2.  c.  95.      the  Second,  intituled  An  act  for  the  more  effectual  preventing  and 

further  punishment  of  forgery,,  perjury,  and  subornation  of  l^^jj^ 

and  to  make  it  felony  to  steal  bonds,  notes^  or  other  secunties  for 

payment  of  money  ;  and  by  any  other  law  or  statute  now  in  force 

for  the  nunishment  of  perjury  or  subomaUon  of  peijury. 

Mor^^agor  and       §  2.  No  person  or  persons  shall  be  allowed  to  have  any  vote  at 

cestuique  trust    guch  elections  for  coroner  or  coroners  of  any  county  in  En^M 

^  ^°^'  and  Wales  as  aforesaid,  for  or  by  reason  of  any  trust  estate  or 

mortgage,  unless  such  trustee  or  mortgagee  be  in  actual  possession 
or  receipt  of  the  rents  and  profits  of  such  estate ;  but  that  the 
mortgagor  or  cestuique  trust  in  possession  shall  and  may  vote  for 
the  same  estate,  notwithstanding  such  mortgage  or  trust ;  and  that 
all  conveyances  of  any  messuages,  lands,  tenements,  and  here- 
ditaments, in  order  to  multiply  voices,  or  to  split  or  divide  the 
interest  in  any  houses  or  lands  among  several  perscms,  to  enable 
them  to  vote  at  elections  for  a  coroner  of  any  county  as  aforesaid) 
are  hereby  declared  to  be  void  and  of  none  effect. 
Expenses  of  $  3.  All  the  reasonable  costs,  charges,  and  expenses,  the  said 

sheriff  and  poll  sheriff  or  his  under  sheriff*  or  other  deputy  shall  expend  or  be  liaMt 
clerks  to  be  paid  to  in  and  about  the  providing  of  poll  books,  booths,  and  clerks 
^toT  ^^^"      {^yxt^h.  clerks  to  be  paid  not  exceeding  1/.  I*,  each  ner  diem)  for 

tlie  purpose  of  taking  the  poll  at  any  such  election,  snail  be  borne, 
sustained,  and  paid  by  the  several  candidates  at  such  election,  in 
equal  proportions. 
County  to  an-         Being  elected  by  the  county,  if  he  be  insufficient,  and  not  able 
swer  for  him.      to  answer  such  fines  and  other  duties  in  respect  of  his  office,  as  he 
2  Inst.  175.        ought,  the  county,  as  his  superior,  shall  answer  for  him. 
Office  not  void        ^^^  being  chosen  by  the  county,  hts  office  continues,  notwith- 
by  the  king*s      Standing  the  demise  of  the  king.    4  Inst*9!tl* 
^^»^'  After  he  is  chosen,  he  shall  be  sworn  by  the  sherifif  for  the  dot 

To  be  swoni.      execution  of  his  office.    2  Hale,  55. 


S  n.  III.      CotOnec  {Po'wer  and  Duties.)  6d3 

But  in  the  ftatute  of  28  Ed.  8.|  which  enacts  that  they  shall  be  Ochen  not 
chosen  by  the  county,  there  is  a  savine  to  the  king  and  other  lordsi  chown  by  the 
who  ought  to  make  coroners  in  their  franchises.  county. 

The  lord  chief  justice  of  the  king's  bench,  by  virtue  of  his  office.  Chief  justice, 
is  the  chief  Coroner  of  England.  s  Hale,  55. 

III.  His  Power  and  Duty  in  taking  an  Inquisition  of  Death. 

When  it  happens  that  anj  person  comes  to  an  unnatural  death,  Nocioe. 

the  township  shall  give  notice  thereof  to  the  coroner.    Otherwise  ^^S,BnmJS3. 
if  the  body  be  interred  before  he  come,  the  township  shall  be 
amerced. 

And  by  HoU  C.  J.    It  is  a  matter  indictable  to  bury  a  man  that  Buryiuff  with- 

dies  a  violent  death,  before  the  coroner's  inquest  have  sat  upon  out  nottee. 

him.  4MaSuin.a3J. 

'   If  the  township  shall  suffer  the  body  to  lie  till  putrefaction,  with-  I«ymg  un- 
out  sending  for  him,  they  shall  be  amerced.    4  MS.  Sum.  SSS.        burld 

When  notice  is  given  to  the  coroner,  he  is  to  issue  a  precept  to  Precept  to  sum- 
the  constable  of  the  four,  five  or  six  next  townshi|)s  to  return  a  nionajury. 
competent  number  of  good  and  lawful  men  of  their  townships,  to  4  S^^'/^' 
appear  before  him  in  such  a  place  to  make  an  inquisition  touching  Wood's  In^  ^ 
that  matter.    Or  he  may  send  his  precept  to  the  constable  of  the  B.  4.  &  1. 
hundred. 

A  coroner's  inquisition  ought  to  shew  upon  the  face  of  it  of 
what  place  the  party  who  took  it  was  coroner ;  and  that  it  was 
taken  by  the  oath  of  "  honest  and  lawful  men."  2  Ld.  Raym.  1S05. 

If  the  constables  make  not  a  return,  or  the  jurors  returned  De&ultlnnot 
appear  not,  their  defaults  are  to  be  returned  to  the  coroner :  and  ^^PMring. 
tne  constables  or  jurors  in  default  shall  be  amerced  before  the 
judge  of  assize.    2  HaUy  59. 

fte  jury  appearing  is  to  be  sworn  and  charged  by  the  coroner  fiweanng  and 
to  enquire,  upon  the  view  of  the  body,  how  the  party  came  by  his  ^^^^fsfi* 
death.    2  Ha&,  60.     ^ 

For  he  can  take  inauisition  of  death  only  upon  view  of  the  body,  ^^^  of  the 
and  not  oUierwise,  tnerefore  if  the  body  be  interred  before  he  ^^* 
come,  he  must  dig  it  up.    And  this  he  may  do  lawfully  within 
any   convenient  time,  as  in  fourteen  days.    2  Hofto.  e.  9.  §  23. 
4  MS.  Sum.  SSS. 

And  in  a  very  recent  case,  it  was  expressly  decided  by  the  Court  R.  v.  Femmd, 
of  K.  B.  that  a  coroner's  duty  being  judicial,  he  can  only  take  an  ^>ch.  I819. 
inquest  super  visum  corporis;  and  uat  an  inquest  in  which  the  M&3B.  &A. 
jury  were  not  sworn  by  tne  coroner  himself,  and  super  visum  cor^ 
poriSf  is  merely  void.    The  Court,  therefore,  after  an  adjourn- 
ment by  the  coroner  of  such  an  inquest,  refused  to  grant  any 
mandamus  to  compel  him  to  proceed  m  it. 

If  the  body  cannot  be  viewed,  the  coroner  can  do  nothing:  but  Where  the  body 
thejustices  of  the  peace  shall  enquire  thereof.   4  MS.  Sum.  SS4.      cannot  be 

Ijie  jury  being  sworn,  and  the  body  upon  view,  he  shall  enquire  ^^^ 
upon  the  oaths  of  them,  in  this  manner,  by  the  statute  of  4  ^.  1.  ^^^^ 
si.2.  called  the  statute  de  officio  coronatoris;  viz.  penSa  b  SIZ 

If  they  know  where  the  person  was  slain ;  whether  it  were  in 
any  house,  field,  bed,  tayem,  or  company ; 

Who  are  culpable,  either  of  the  act,  or  of  the  force ;  and  who 
were  present,  either  men  or  women,  and  of  what  age  soever  they 
be,  if  they  can  speak,  or  have  any  discretion ; 
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WHicrc  a  person 
slain  is  found 
Ki  the  fields  or 
ivoods. 


Wounds. 


Defendant'a 
evidence. 


R.  T.  Scorey, 
1  Leach,  45. 


To  «nquire  of 
the  murderer's 
lands  and  goods. 


Persons  drown- 
ed or  suddenly 
dead. 


Flight. 


Township 
amerced  for  an 
escape. 

Deodands. 


CoroDcr*8  rolls^ 


SheriflTs  rolls. 


Adjourning 
after  view. 
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And  how  many  soever  be  found  culpable ;  they  shall  be  taken 
and  delivered  to  the  sheriff,  and  shall  be  committed  to  the  gaol ; 

And  such  as  be  found,  and  be  not  culpable,  shall  be  attached 
until  the  coming  of  the  judges  of  assize. 

And  by  the  same  statute,  if  it  fortune  any  such  man  be  slain, 
which  is  found  in  the  fields,  or  in  the  woods,  first  it  is  to  be  en- 
quired, whether  he  were  slain  in  the  same  place  or  not ; 

And  if  he  were  brought  and  laid  there,  they  should  do  so  much 
as  they  can  to  follow  their  steps  that  brought  the  body  thither, 
whether  he  were  brought  upon  a  horse  or  la  a  cart. 

It  shall  also  be  enquired  if  the  dead  person  were  known,  or  else 
a  stranger,  and  where  he  lay  the  night  before. 

Also  by  the  same  statute,  all  wounds  ought  to  be  viewed  the 
length,  breadth,  and  deepness;  and  with  what  weapons ;  and  in 
what  part  of  the  body  the  wound  or  hurt  is ;  and  how  manj 
be  culpable ;  and  how  many  wounds  there  be ;  and  who  gave 
the  wound. 

And  they  must  hear  evidence  on  all  hands,  if  it  be  offered  to 
them,  and  that  upon  oath,  because  it  is  not  so  much  an  accusation 
or  an  indictment,  as  an  inquisition  or  inquest  of  office.  2  Hale^  157. 

In  Rex  v.  Hcoreyy  the  court  of  AT.  B,  granted  a  rule  against  the 
coroner,  to  shew  cause  why  a. criminal  information  should  not  be 
filed  against  him  for  refusing,  on  taking  an  inquisition  super  vuum 
corporisy  to  receive  evidence  on  tlie  part  of  the  person  accused. 

And  by  the  aforesaid  statute,  if  any  be  found  culpable  of  the 
murder,  the  coroner  shall  immediately  go  to  his  house,  and  shall 
enquire  what  goods  he  hath,  and  how  much  land  he  hath,  and 
what  it  is  worth. 

And  when  they  have  thus  enquired  upon  every  thing,  they  shall 
cause  all  the  land,  corn,  and  goods  to  be  valued,  in  like  manner  as 
if  they  should  be  sold  immediately  ;  and  thereupon  they  shall  be 
delivered  to  the  whole  township,  which  shall  be  answerable  before 
the  judges  for  all. 

In  like  manner,  by  the  said  statute,  it  is  to  be  enquired  of  tliem 
that  be  drowned,  or  suddenly  dead,  whether  they  were  so  drowned 
or  slain,  or  strangled  by  the  sign  of  a  cord  tied  straight  about  their 
necks,  or  about  any  of  their  members,  or  upon  any.  otlier  hurt 
found  upon  their  bodies.  And  if  they  were  not  slain,  then  ought 
the  coroner  to  attach  the  finders,  ancl  all  other  in  the  company. 

He  shall  also  enquire  whether  the  persons  found  guilty,  fled; 
for  which  flight  they  forfeit  goods  and  chattels.  2  Hate.  c.  9. 
§27.51. 

And  if  any  person  be  slain  or  murdered  in  the  day  time,  and 
the  murderer  escape  untaken,  the  township  shall  be  amerced. 
3H.7.C.1. 

Concerning  horses,  boats,  carts,  and  the  like,  whereby  any  are 
slain,  which  properly  are  called  deodands,  they  also  shall  be  valued, 
and  delivered  unto  the  towns  as  before.    4  £.  1.  si.  2. 

All  which  things  must  be  enrolled  in  the  rolls  of  the  coroner. 
4fEd.l.st.^. 

And  the  sheriff  shall  have  counter  rolls  with  t^e  coroner,  of 
things  belonging  to  their  office.     3  Ed.  1.  c.IO. 

But  it  is  not  necessary  that  the  inquisition  be  taken  in  the  very 
same  place  where  the  body  was  viewed ;  but  they  may  adjourn  to 
a  place  more  convenient.    2  Hatv.  c.  9.  §  25. 
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Immediately  upon  these  things  being  enquired,  the  bodies  of  Burial, 
such  persons  being  dead,  or  slain,  shall  be  buried.    4  Ed.  1.  st,  2, 

By  Stat.  1  4"  2P,SfM,c.  13.  §  5.  Every  coroner,  upon  any  inquisi-   Certifying:  to 
tion  before  him  found,  whereby  any  person  shall  be  indicted  for  ^^  awizes. 
murder  or  manslaughter  or  as  accessary  before  the  offence  com-  ^  ^  J^  ^*"  *  ^' 
mitted,  shall  put  in  writing  the  effect  of  the  evidence  given  to  the  ^ 
jury  before  him,  being  material ;  and  shall  bind  over  the  witnesses 
to  the  next  general  gaol  delivery  to  give  evidence ;  and  shall 
certify  the  evidence,  the  recognisance,  and  the  inquisition  or  in- 
dictment before  him  taken  and  found,  at  or  before  the  trial,  on 
pain  of  being  fined  by  the  court. 

By  the  express  words  of  which  statute,  he  may  enquire  of  acces'  2  Haw.  9.  9, 
saries  before  the  fact ;  but  he  cannot  enquire  of  accessaries  after  §  s^*  27. 
the  fact. 

He  ought  also  to  enquire  of  the  death  of  all  persons  who  die  in   Persona  dyin^ 
prison,  that  it  may  be  Known,  whether  they  died  by  violence,  or  >"  prison. 
any  unreasonable  hardships ;  for  if  a  prisoner,  by  the  duress  of  the  ^  ^^^  ^^*  ^'* 
gaoler,  come  to  an  untimely  death,  it  is  murder  in  the  gaoler,  and 
the  law  implies  malice  in  respect  of  the  cruelty. 

And  this  inquest  upon  prisoners  ought  to  consist  of  a  party  jury, 
that  is,  six  of  the  prisoners  (if  so  many  there  be),  and  six  of  the 
next  vill  or  parish,  not  prisoners.     UmfreviUes  Coron,  212. 

If  in  any  instance  of  violent  death,  the  coroner,  and  jury  im-   1  chitt.  Crim, 
pannelled,  believe  an  individual  to  be  guilty  of  manslaughter  or  L.  163.  164. 
murder,  they  are  bound  to  frame  their  inquisition,  containing  the 
result  of  their  enquiries,  and  to  return  it  to  the  justices  at  the 
next  assizes.     Upon  this  inquisition,  the  party  accused  may  be  See  Maynard's 
tried  without  the  intervention  of  the  grand  jury ;  and  if  an  in-  Case, 
dictment  be  found  for  the  same  offence,  and  the  defendant  be  '^^^  P'  ^^^* 
acquitted  on  the  one,  he  must  be  arraigned  on  the  other,  to  which  s  Hale,  eu 
he  may,  however,  effectually  plead  his  former  acquittal.     The 
finding  of  a  grand  jury  is  regarded  as  of  more  weight  than  an  in- 
quisition taken  before  the  coroner ;  as  the  court  will,  in  their 
discretion,   bail  after  the  latter,  but   always  refuse  afler  the 
former ;  the  reason  of  which  may  be,  that  in  the  one  case  they 
can  look  into  the  depositions,  to  see  if  the  evidence  supports  the 
charge  of  murder,   whereas  in   the  other,   the   investigation  is 
secret,  and  does  not  admit  of  a  summary  revision.    It  is  the  2Str.9ii.i94t. 
practice  to  prefer  an  indictment  to  the  grand  jury,  and  to  try  the 
party  accused,  upon  both  proceedings  at  the  same  time,  by  which 
means  the  form  of  a  second  trial  is  rendered  unnecessary.     When 
a  coroner's  jury  have  found  that  a  party  has  murdered  the  de- 
ceased, the  coroner  may  issue  his  warrant  to  apprehend  him,  and 
may  commit  him  to  prison  ;  he  has  also  power  to  summon  wit- 
nesses, and  bind  over  persons  to  prosecute  and  give  evidence. 

IV.  His  Power  and  Duty  in  other  Matters. 

He  ought  to  enquire  of  treasure  that  is  found;  who  were  the  Treasure  trove, 
finders,  and  likewise  who  is  suspected  thereof;  and  that  may  well  4  £d.  1.  8t2. 
be  perceived,  where  one  liveth  riotously,  haunting  taverns,  and 
hath  done  so  of  long  time :  hereupon  he  may  be  attached  for  this 
suspicion  by  four  or  six  or  more  pledges,  if  he  may  be  found. 

Besides  his  judicial  place,  he  hath  also  an  authority  ministerial  Executing  pro- 
as a  sheriff;  namely,  when  there  is  just  exception  taken  to  the  <^*"^ 
sheriff,  judicial  process  shall  be  awarded  to  the  coroner,  for  the 
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Outlawry* 


Cannot  appoint 
a  deputy. 


3H.7.  c.  1. 
Fee  of  13s.  4<2. 


25G.2.C.  29. 

§1. 

Fee  of  20s,  and 

alao  9(L  a  mile. 


R.  ▼.  Just,  of 

W.R.ofYork- 

sliiref 

7  T.  R.  52.  ace. 


R.  ▼.  Just  of 
Oxfordshire, 
2  B.  &  A.  203. 
A  coroner 
under  Stat. 
25  G.  2.  c.  29. 
§  ].  is  not  en- 
titled to  any 
compensation 
Ibftfie  miles 
trayelledby 
him  in  return- 
ing to  bis  usual 
place  of  abode 
y^^om  taking  an 
inquisitioii. 


execution  of  the  king's  writs ;  and  in  some  special  cases,  the  king'i 
original  writ  shall  be  immediately  directed  to  him.  4  Inst.  271. 
1  Blac.  Com.  349. 

He  is  bound  to  be  present  in  the  county  court,  to  pronounce 
judgment  of  outlawry  upon  the  exigent,  after  quinio  exactus,  si 
the  fifth  court,  if  the  defendant  doth  not  appear.  IVoocTs  Insi. 
5.4*.  c.  1. 

And  he  ought  to  execute  his  office  in  person,  and  not  by  deputy; 
for  he  is  a  judicial  officer.  fVood's  Inst.  b.  4.  c.  1.  Rex  v.  Ferrandy 
K,  B,  M.  60  Geo.  3.  ante,  p.  633.  S.  P. 

V.  His  Fees. 

By  the  statute  of  3  H.  7.  c.l.  The  coroner  shall  have'for  bis  fee, 
upon  every  inquisition  taken  upon  the  view  of  the  body  slain, 
13^.  4(/.  of  the  goods  and  chattels  of  him  that  is  the  slayer  or 
murderer,  if  he  nave  any  goods :  and  if  not,  he  shall  have  for  his 
said  fee,  of  such  amerciaments  as  shall  fortune  any  township  to  be 
amerced  for  escape  of  such  murderers.  So  also  the  25  Geo.  2. 
C.29.  J  3. 4. 

Moreover,  by  the  25  Geo.  2.  c,  29.  §  I.  For  every  inquisitioii 
(not  taken  upon  view  of  a  body  dying  in  gaol)  which  shall  be  duly 
taken  in  any  township  of  place  contributing  to  the  12  Geo.  2.  (the 
county  rate  act,)  he  shall  have  20^.  and  also  9^^.  for  every  mile  he 
shall  be  compelled  to  travel  from  his  usual  place  of  abode  to  take 
such  inquisition ;  to  be  paid  by  order  of  the  justices  in  sessions  out 
of  the  county  rates ;  for  which  order  no  fee  shall  be  paid. 

§  2.  And  for  every  inquisition  taken  on  view  of  a  body  dyin^  in 
prison,  he  shall  be  paid  so  much,  not  exceeding  20^.,  as  die  justices 
m  sessions  shall  allow ;  to  be  paid  in  like  manner. 

§  5.  But  no  coroner  of  the  king's  household,  and  of  the  verge 
of  the  king's  palaces,  nor  any  coroner  of  the  admiralty,  nor  of  the 
county  palatine  of  Durham,  nor  of  the  city  of  London  and  borough 
of  Souintoqrk,  or  of  any  franchises  belonging  to  the  said  city,  nor 
of  any  city,  town,  or  franchise  not  contributory  to  the  count? 
rates,  or  widiin  which  such  rates  have  not  been  usually  assessed, 
shall  be  entitled  to  any  benefit  by  this  act ;  but  they  shall  have 
such  fees  and  salaries  as  they  were  allowed  before  this  act,  or  as 
shall  be  allowed  by  the  persons  by  whom  they  liave  been  ap- 
pointed. 

A  rule  having  been  obtained  to  shew  cause  why  a  mandamus 
should  not  be  directed  to  the  justices  of  Oxfordshire  to  make  an 
order  for  paying  Mr.  Cecil,  one  of  the  coroners  for  that  county,  a 
certain  sum  of  money  out  of  the  county  rates,  being  a  compensa- 
tion, at  the  rate  of  9d.  per  mile,  for  the  several  miles  travelled 
by  him  as  coroner  in  returning  to  his  usual  place  of  abode, 
from  taking  several  inquisitions  set  forth  in  his  affidavit.  After 
argument.  Per  Curiam.  The  words  are,  that  the  coroner  shall 
be  allowed  9d.  per  mile,  for  every  mile  he  is  compelled  to  travd 
from  the  place  of  his  abode  to  take  the  inquisition.  The  two  ter- 
mini are  therefore  clearly  pointed  out,  and  the  coroner  can  only 
charge  for  the  miles  between  them.  Now  the  miles  he  travels  in 
returning,  are  obviously  not  from  his  usual  place  of  abode,  and 
therefore  there  is  no  pretence  for  this  charge.  Besides,  at  the 
time  of  the  passing  of  the  act  (which  is  the  proper  period  to  be 


5  V.  VI.  COtOn0t  (Punkhment.)  63? 

considered)  th^s  was  an  ample  compensation.     Rule  discharged 
with  costs. 

It  is  discretionary  in  the  justices  whether  they  will  allow  the  fee  Rex  v.  Just  of 
under  the  25  Geo.  2.  c.  29.  ^  1 « ;  they  are  judges  whetlier  the  inqui-  Kent, 
sition  was  duly  takni;  and  the  coroner  has  not*  necessarily  a  right  ^^  ***"*•  ^^^ 
to  enquire  o^  all  such  deaths  as  are  not  natural. 

In  this  case,  Ld.  Ellenborough  C.J.  observed,  that  there  were 
iiiany  instances  of  coroners  having  exercised  their  oiHce  in  the 
most  vexatious  and  oppressive  manner,  by  intruding  themselves 
into  private  families,  to  their  great  annoyance  and  dLscomfort, 
without  any  pretence  of  the  deceased  having  died  otherwise  than 
a  natural  death ;  which  was  highly  illegal. 

VI.  His  Punishment  for  not  doing  his  Thdy. 

By  Stat.  S£</.  1.  C.9.    Coroners  concealing  felonies,   or  not  3£d.l.  c  9. 
doing  their  duty  through  favour  of  the  misdoers,  shall  be  im- 
prisoned a  year,  and  fined  at  the  king's  pleasure. 

And  by  the  S  //.  7.  c*  1.    If  any  coroner  be  remiss,  and  make  3  H.  7.  c.l. 
not  inqmsitions  upon  the  view  of  the  body  dead,  and  certify  the 
same  to  the  gaol  delivery,  he  shall  forfeit  to  the  king  an  hundred 
shillinss. 

And  by  the  25  Geo.  2.  c.  29.  J  6.  If  any  coroner,  not  appointed  25  G.  2.  c29. 
by  an  annual  election  or  nomination,  or  whose  office  is  not  annexed  §  ^' 
to  any  other  office,  shall  be  convicted  o^i  extortion  or  wilful  ne-  ^\^^^^^' 
gleet  of  his  duty,  or  misdemeanor  in  his  office ;  the  court  before  office  for  eztor« 
whom  he  shall  be  so  convicted  may  adjudge  him  to  be  removed  tion  or  for  wil- 
from  his  office ;  and  thereupon,  if  he  shall  have  been  elected  by  ful  neglect  of 
the  freeholders,  a  writ  shall  issue  for  amoving  him,  and  electing  ^"*y  **'  misbe- 
another  in  his  stead ;  and  if  he  hath  been  appointed  by  the  lord  '**^"*"'* 
of  any  liberty  or  franchise,  or  in  any  other  manner  than  by  the 
freeholders,  the  person  entitled  to  nomination  shall  on  notice  of 
such  judgment  of  amoval  nominate  another  person  in  his  stead. 

In  Ld.  Buckhurst^E  case,  the  coroner  not  returning  his  inquisi-   I  Ke1>.  28a 
tion  to  the  next  gaol  delivery,  but  suppressing  it,  was  discharged 
from  his  office  and  fined  100/. 

If  a  coroner  do  not  return  the  depositions  and  recognisances   Ante,  p.  635. 
pursuant  to  stat.  1  &  2  P.  S^  M.  c.lS,  the -justices  of  gaol  delivery 
may  set  such  fine  upon  him  as  they  shall  think  proper. 

The  Coroner's  Precept  to  summon  a  Jury. 

Westmorland,  j^o   *t  *'''°"^'^  °*^ *"  **  '^^ 

^     county. 

DK  mrtue  of  my  office^    these  are  in  his  majesty's  name,   to 

require  and  command  you,  immediately  upon  sight  hereof  to 

summon  and  warn  twenty^four  good  and  lawful  men  of  the  four  next 

townships  to in  the  said  county,  to  be  and  appear  before  me 

A.  C.  gentleman,  one  of  the  coroners  of  the  county  aforesaid,  at 

qforesaidy  in  the  said  county,  on  tlie  ■  day  of  ■ 

qS  "  ■  of  the  clock,  in  the  "  noon^  then  and  there  to 

enquire  of,  do,  and  execute  all  such  things  as  on  his  majesty's  behalf 
shall  be  lawfuUy  gioen  them  in  charge,  touching  the  death  of  A.  D. 
And  be  you  then  there  to  certify  what  you  shall  have  done  in  the 
premises^  and  further  to  do  and  execute  what  in  behalf  of  our  said 
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lord  the  king  shall  be  then  and  tliere  enjoined  you.     Gwen  under  m^ 
hand  and  seal  the  —  day  of  ■ 

The  Juror's  Oath  on  the  Coroner's  Inquest. 

VOU  shall  diligently  enquire  and  true  presentment  make  on  tk 
behalf  of  our  sovereign  lord  the  king  how  and  in  what  manner 
A.D.  [or,  a  person  unlcnotcn,  as  the  case  is]  here  lying  dtady 
came  to  his  death ;  and  of  such  other  mailers  relating  to  the 
same  as  shall  be  lawfully  required  of  you,  according  to  your  m- 
dence  :  So  help  you  God. 

Afler  the  foreman  is  sworn,  the  rest  may  be  swomi  three  or 
four  together,  as  follows  ; 

Such  oath  as  A.  F.  the  foreman  of  (liis  inquest  hath  for  his  pari 
iaken^  you  and  every  of  you  sfiall  well  and  truly  observe  and  keep  on 
your  parts  respectively  :  So  help  you  God. 

Witness's  Oath. 

nrHE  evidence  which  you  shall  give  to  this  inquest,  on  the  behalf 
of  ovr  sovereign  lord  the  king,  touching  the  death  of  A.  D. 
shall  be  the  truth,  the  uhole  truth,  and  nothing  but  the  truth :  ^ 
help  you  God, 

Inquisition  of  Murder. 

Westmorland.  y^N  inquisition  indented,  taken  at  ■  in  the 

county  of  aforesaid,  the c/ojf 

of in  ilie  ■  year  of  the  reign  of  hejort 

ffne  A.  C.  gentleman,  one  of  the  coroners  of  our  lord  the  king,  for 
tlie  county  aforesaid,  upon  the  view  of  the  body  of  A.  D.  then  and 
there  lying  dead,  upon  the  oaths  of  A.  B.  C.  D.  £.  F.,  Ssc,  good  and 

lawful  men  of aforesaid^  and  of  three  other  of  the  next 

towns,  to  wit,  K.,  L.  and  M.  in  the  said  county,  who  being  sworn 
and  charged  to  enquire  on  the  part  of  our  said  lord  the  kia§9 
when,  where,  how,  and  after  wliat  manner,  the  said  A.  D.  came  to 

his  deathf  do  say,  upon  their  oath,  that  one  A.  M.  laie  of - 

aforesaid,  gentleman,  not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by   the  instigation  of  the  devil,  on  the 
^'  day  of'  ,  in  the  — —  year  of afore- 

said, at  the  first  hour  in  the  night  of  the  same  day,  with  force  and 

arms,  at in  the  county  aforesaid,  in  and  upon  the  aforesaid 

A.  D.  then  and  there  being  in  the  peace  of  God,  and  of  the  said  lord 
the  king,  feloniously,  voluntarily,  and  of  his  malice  forethought, 
made  an  assault :  and  tliat  the  aforesaid  A.  M.  then  and  there 
with  a  certain  sword  made  of  iron  and  steel,  of  the  value  of  5& 
which  he  the  said  A.  M.  then  and  there  held  in  his  right  hand,  the 
aforesaid  A.  D.  in  and  upon  the  left  part  of  the  beUy  of  the  said  A.  D. 
a  little  above  the  navel,  of  the  said  A,  D.  tlien  and  there  wUentlg, 
feloniously,  voluntarily,  and  of  his  malice  forethought,  struck  and 
pierced  and  gave  to  the  said  A.D,  then  and  there  with  the  sword 
aforesaid  in  and  upon  the  aforesaid  left  part  of  the  belly  of  the  said 
A.  D.  a  little  above  the  navel  of  the  said  A«  D.  one  rttortal  irotuid 
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of  th4  breadth  of  half  an  inchy  and  of  ike  depth  of  three  inches 
of  which  $aid  mortal  wound  the  aforesaid  A.  D.  then  and  there  in^ 
stantly  died ;  and  so  the  said  A.  M.  then  and  there  feloniously 
killed  and  murdered  the  said  A.  D.  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity, 

And  the  said  jurors  further  say,  upon  their  oath  aforesaid,  that 

A.  A.  of yeoman,  and  B.  A.  of yeoman,  uere 

feloniously  present  with  drawn  swonh  at  the  time  of  the  felony  and 
murder  aforesaid,  in  form  aforesaid  committed,  that  is  to  say,  on 

the  said day  of in  the year  aforesaid, 

Qt aforesaid,  in  the  county  aforesaid^    at  the  first  hour 

in  the  night  of  the  same  day,  then  and  there  comforting,  abetting, 
4ind  aiding  the  said  A.  M.  to  do  and  commit  the  felony  and  murder 
foresaid,  in  manner  aforesaid,  against  the  peace  of  our  said  lord 
the  king,  hi^  crown  and  dignity. 

And  moreover,  the  jurors  aforesaid f  upon  their  oath  aforesaid,  do 
sayf  thai  the  said  A.M.,  A.  A.  and  D.  A.»  had  not,  nor  any  of 
them  had,  nor  as  yet  have  or  hath  any  goods  or  chattels,  lands  or 
tenements,  within  the  county  aforesaid^  or  elsewhere,  to  the  know^ 
ledge  of  the  said  jurors.  [Or,  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  A.  B.,  at  the  time  of  the 
doing  and  committing  of  the  felony  and  murder  aforesaid,  had  goods 
and  chattels,  contained  in  the  inventory  to  this  inquisition  annexed, 
which  remain  in  the  custody  of 'B.C.'] 

In  witness  whereof,  as  well  the  aforesaid  coroner  as  the  jurors 
aforesaid,  have  to  this  inquisition  put  their  seals,  on  the  day  and  year, 
and  at  the  place  first  above  merUioned, 

A.  B. 

A.  C.  coroner,  C.  D. 

E.  F.,  8(c*  jurors. 

An  Inquisition  where  one  hangs  himself. 

• As  above  to not  having  God  before  his  eyes, 

but  being  seduced  and  moved  by  the  instigation  of  the  devil,  at 
aforesaid,  in  a  certain  wood  at  <  aforesaid,  stand- 
ing and  being,  the  said  A.  D.  being  then  and  there  alone,  with  a 
certain  he^npen  cord  of  the  value  of  3d,  which  he  then  and  there  had 
and  held  in  his  hands,  and  one  end  thereof  then  and  there  put  about 
his  neck,  and  the  other  end  thereof  tied  about  a  bough  of  a  certain 
oak  tree,  hunself  then  and  there,  with  the  cord  aforesaid,  voluntarily 
andfeloidously  and  of  his  malice  aforethought  hanged  and  suffocated  : 
And  so  the  jurors  aforescdd,  upon  their  oath  aforesaid,  say,  that  the 
said  A*  D.  then  and  there  in  manner  and  form  aforesaid,  as  a  felon 
of  hunself,  feloniously,  voluntarHy,  and  of  his  malice  aforetliought, 
himself  killed,  strangled,  and  murdered ;  against  the  peace,  &c. 

An  inquisition  where  one  drowns  himself. 

, at  '  —  aforesaid,  in   the  county  aforesaid,   then 

and  there  being  alone,  in  a  common  river  there  called 

himself  voluntarily  and  feloniously  drowned :  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say,  that  the  aforesaid  A.  D. 
in  manner  and  form  aforesaid^  then  and  there  himself  voluntarily 
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wd  feloniously 9  a»  a  felon  of  himself  iiUed  and  murdered;  agaaisL 
the  peace  — — — 

An  Inquisition  onone  drowned  by  Accident 


that  the  said  A*D.  on  the  ■  day  of 


in  the  year  aforesaidy  at  the  parish  and  m  the  county  afarestni^ 
going  into  the  river  there  to  bathe  hunself^  it  so  happened, 

that  accidentally 9  casually ^  and  by  misfortune^  he  the  said  A.D. 
was  in  the  water  of  the  said  river  then  and  there  suffocated  and 
drowned,  of  which  said  suffocation  and  drowning  he  the  said  A.  D* 
then  and  there  instantly  died :  And  so  the  jurors  aforesaid  do  ioft 
that  the  said  A.  D.  in  manner  and  by  the  means  aforesaid  acddentalhi, 
casualh/y  and  by  misfortune^  came  to  his  deaths  and  not  otkerwue* 
In  witness,  &c. 

-  An  Inquisition  where  one  dies  a  Natural  Death. 


that  the  said  A*  D.  on  the  — — .  day  of- 


in  the  year  aforesaid,  at  ihe  parish  and  in  the  county  aforesaid,  to 

wit,  in  a  certain  place  called was  found  dead:  that  he 

had  no  marks  of  violence  appearing  on  his  body,  and  died  by  thevisU' 
ation  of  Gody  in  a  natural  way,  and  not  otherwise.  In  witnoh 
Ac, 

An  Inquisition  upon  one  who  dies  in  a  GaoU 


■  who  say  upon  their  oathj  thai  the  aforesaid  A.  D.  os 

the  day  of  the  taking  of  tfUs  inquisition,  being  a  prisoner  in  the  gaU 

at in  the  county  aforesaid,  then  and  there  died  of  Uie 

eisitattion  of  God,  and  then  and  there  m  manner  and  form  qfbmad, 
came  to  his  death  and  not  otherwise.    In  wiinesSf  Ac. 

An  Inquisition  on  one  non  compos  mentis* 


■  who  say  upon  their  oath,  that  the  aforesaid  A*  D.  os 

the  day  and  year  aforesaid^  and  at  the  time  of  his  death,  to  wU, 
from  the  <■  ■  day  of  to  the  time  of  his  death,  and 

at  the  time  of  his  death  qforesaidf  was  a  lunatic  and  a  person  of 
insatte  mind ;  and  that  the  said  A.  D.  being  a  bmatie  and  a  person 
of  insane  mind  as  aforesaid^  did  on  the  — — .—  day  of  — "* 
come  alone  to  a  certain  rvoer^  called  ■      in  the  said  cemhft 

and  did  then  and  there  cast  himself  into  the  said  rioet,  and  dnrnned 
himself  in  the  water  of  the  said  rioer :  And  so  the  jurors  aforesBod^ 
upon  their  oath  qforesaidf  say  that  the  aforesaid  A.  D.  from  the 
cause  aforesaid^  in  manner  and  form  aforesaid,  came  to  his  death,  end 
not  otherwise.    In  witness,  &c« 

An  Inquisition  on  one  for  cutting  his  Throat. 

by  the  instigation  of  the  devil,  at  ■  oforesad. 


in  the  county  aforesaid,  in  and  upon  himself  then  and  there  bMg 
in  the  peace  of  God,  and  of  the  said  lord  the  king,  fetonioudy, 
voluntarily,  and  of  his  malice  aforethought,  made  an  aesauU :  Jtsd 
thcU  the  aforesaid  A.  D.  then  and  there  with  a  certain  katfe,  of  the 
#a<iie  of  one  penny,  which  he  the  said  A.  D.  then  and  there  hdd  is 
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his  right  hand^  himself  upon  his  throat  then  and  there  felonunuty^ 
toluntarily^  and  oj  his  malice  aforethought  did  strike^  and  gave  to 
himsetf  then  and  there  with  the  knife  aforesaid,  upon  his  throat 
aforesaid f  one  mortal  wound  (^  the  breadth  of  four  inches,  and  the 
depth  of  one  inch,  of  which  said  mortal  wound  the  said  A.  D.  at 
*  aforesaid  in  the  county  aforesaid  languished,  and  languish* 

ing  lioid  from  the  said  ■  ■   ■  daif  of  ■      in  the 

fear  aforesaid,  to  the  — ^—  day  of     ■  ■  and  that  the  said 

A.  D.  on  the     ■  day  of  aforesaid^  in  the 


■**^ 


year  aforesaid^  at         ■   ■    '  aforesaid,  in  the  county  aforesaid,  of 
that  mortal  wound  died  :  And  so  the  jurors  aforesaid^  Ac. 

For  killing  another  in  his  own  Defence. 


■  upon    their  oaths    say,   that  A.  K,  late  of- 

gentleman,  at  •    ■  aforesaid,  in  the  said  county,  on  the' 


day  of  ■»      in  the  ■     ^      —  year  of'  , —  in  the  peace  of 

Ood  and  of  our  said  lord  the  king  then  being,  A.  M.  late  of 
in  the  county  of  —  at  the  hour  of  in  the  afternoon 

of  the  same  day,  did  come,  and  upon  him  the  said  A.  K.  then  and 
there  of  his  malice  aforethought  did  make  cut  assault,  and  him  the 
said  A.  K«  did  then  and  there  endeavour  to  beat  and  kill,  by  oox- 
tinuing  the  assault  aforesaid^from  the  house  of  one  W.  H.  tn  — — . 

(tforesaidt  to  ft  certain  place  called in  the  county  aforesaid, 

and  the  said  A.  K.  seeing  that  the  said  A.  M.  was  so  maliciously 
disposed,  to  a  certain  wall  in  the  said  place^  called    ■  ■  did  flee, 

and  from  thence  for  fear  of  death  eould  not  escape,  and  so  the  said 
A.  E.  himself  m  preservation  of  his  life,  against  the  said  A.  M. 
continued  to  defend,  and  in  his  own  defence  him  the  said  A.  K.  upon 
the  right  part  of  the  breast  of  him  the  said  A.  M.  with  a  cerfmn 
mtord  of  the  price  of  one  shilling,  which  the  said  A.  K.  then  end 
there  held  in  his  right  hand,  did  strike,  then  and  there  gi^g  to  the 
said  A*  M.  one  tfiortal  wound,  of  the  breadth  of  one  inch  and  of  the 
depth  of  three  inches^  of  which  said  mortal  wound  the  said  A*  M.  at 

-—  aforesaid  in  the  county  aforesaid  languished^  and  languish* 

ing  fipedfrom  the  said  ■  day  of to  the  ■■ 

Jay  of    "  from  tlience  next  ensuing,  and  that  the  said  A.  M. 

on  the  said ^-*-  day  of  in  the  — year  afore^ 

eaidf  at ■    ■  '  ■  aforesaid  tit  the  said  county,  of  that  mortal  wound 

died  ;  and  ^  the  said  A.  K.  did  then  and  tJiere  kill  hitn  the  said  A.  M. 
in  hie  own  defence* 

An  Inq^isitbn  whef#  Uie  Murderer  is  ypknpwn, 

The  sanie  as  before,  only  say, .  that  a  cer* 


tain  person  unknown,  Arc.  an4  add 4^d  the  said  jurors 

upon  their  oath  aforesaid  further  say,  that  the  said  person  unknown^ 
after  he  had  commilM  the  said  felony  and  murder  in  manner  afore* 
eaid,  did  flee  away :  Against  the  jieace,  &e. 

Corrupdon  of  Ji3IoQt^.    See  Attainder* 
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Cofiitfi^. 


In  iiWA  pro- 
ceedings. 
2  Haw.  «.  4(9. 
§173. 


In  criminal 
proceedings. 
2  Haw.  c.  46. 

§175. 
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S5  G.  9.  o.  36. 

§11. 

97  G.  9.  c.  3. 

§3. 

18  G.  3.  c.  19. 

§7.  8, 


58  G.  3.  a  70. 

5  4. 

Court  em- 
powered to 
order  payment 
of  expennei  of 
prosecution. 


1 T  seems,  that  in  Civil  Proceedings,  a  witness  is  not  obliged  to 
attend  unless  his  expenses  are  tendered  to  him  pursuant  to  the 
Stat.  5  Eliz*  c.  9. ;  and  if  after  such  tender  he  neglect  to  appear, 
he  may  be  fined  according  to  the  directions  of  that  statute,  or 
punished  by  attachment  for  a  contempt  of  the  court,  as  the  cir- 
cumstances of  the  case  shall  appear  to  be. 

But  in  Criminal  Proceedings  the  demands  of  public  justice  super- 
sede every  consideration  of  private  inconvenience,  and  witneues 
are  bound  unconditionally  to  attend  the  trial  upon  which  they 
may  be  summoned,  and  be  bound  over  to  give  their  evidence. 
To  persons  of  opulence  and  public  spirit  this  obligation  canoot 
either  be  hard  or  injurious,  but  indigent  witnesses  grew  weary  of 
expensive  attendance,  and  frequently  bore  their  own  charges  to 
their  great  hindrance  and  loss;  and  Lord  HaU  complains  of 
the  want  of  power  in  judges  to  allow  witnesses  tlieir  charges  as  a 
great  defect  m  this  part  of  judicial  administration. 

To  remedy  this  defect  several  legislative  provisions  have  been 
enacted;  but  the  most  recent  and  comprehensive  statute  upon  this 
subject  is  that  of  the  58  Geo.  3.  c.  70.  passed  for  abolishing  re- 
wards on  conviction  of  certain  offenders,  under  stats.  ^W,&  Af. 

c.  8 6  &  7  fT.  3.  c.  17.  —  5  Ann.  c.  31.  —  14  Gro,  2.  c.  6.  — 

15  G.  2.  c.  28.  and  for  facilitating  the  means  of  prosecuting  per- 
sons accused  of  felony  and  other  oifences.  §  4.  of  the  last  men- 
tioned statute  is  to  the  following  effect : 

§  4.  '*  And  whereas  many  persons  are  deterred  from  prosecuting 
persons  guilty  of  felony,  upon  account  of  the  expense  and  Iocs 
of  time  attending  such  prosecutions,  whereby  th^  ends  of  justice 
are  frequently  defeated ;  be  it  therefore  enacted  by  the  authority 
aforesaid,  that  from  and  ailer  the  passing  of  this  act  it  shall  and 
may  be  lawful  for  the  court,  before  whom  any  person  shall  be 
prosecuted  or  tried  for  any  grand  or  petit  larceny  or  other  felony* 
and  every  such  court  is  hereby  authorised  and  empowered,  at  the 
request  of  the  prosecutor  or  any  other  person  or  persons  who 
shall  become  bound  in  any  recognisance  to  his  majesty,  his  faeirf^ 
and  successors,  to  prosecute  or  give  evidence,  or  who  shall  be 
subpoened  to  give  evidence,  against  any  person  or  persons  ac- 
cused of  any  grand  or  petit  larceny  or  other  felony,  and  who  shall 
appear  to  prosecute  ana  give  evidence,  or  who  shall  appear  to  the 
said  court  to  have  been  active  in  the  apprehension  of  any  penoo 
or  persons  accused  of  any  of  the  offences  in  the  said  hereinbefore 
recited  acts  mentioned,  or  any  of  them,  to  order  the  sheriff  or 
treasurer  of  the  county  in  which  the  offence  shall  have  been  com* 
mitted  to  pay  unto  such  prosecutor  and  witnesses,  and  person  or 
persons  concerned  in  such  apprehension  as  afofesaid,  respectively* 
as  hereinafter  mentioned,    as  well  the  costs,  charges,   and  ex- 

Senses  which  such  prosecutor  shall  be  put  to  in  preferring  the  in- 
ictment  or  indictments  against  the  person  or  persons  so  accused, 
as  also  such  sum  and  sums  of  money  as  to  the  said  court  shall 
teem  reasonable  and  sufficient  to  reimburse  such  prosecutor  and 
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witneftses,  and  person  or  persons  cancemed  in  such  apprehension  55  G.  5.  e'.70 
as  aforesaid,  for  the  expenses  they  shall  have  been  put  severally 
to  in  attending  before  the  grand  jury  to  prefer  such  indictment  or 
indictments,  and  in  otherwise  carrying:  on  such  prosecution,  and 
also  compensate  such  prosecutor  and  witnesses,  and  person  or 
persons  concerned  in  such  apprehension  as  aforesaid,  respectively^ 
for  their  loss  of  time  and  trouble  in  such  apprehension  and  prose- 
cution as  aforesaid*^' 

And  by  §  5.  *^  in  case  the  said  judge,  justices,  or  court  shall  To  be  pud  by 
make  any  order  and  direction  for  the  payment  of  any  such  sum  or  ^  ■beriff  of 
•  sums  of  money  to  any  person  or  persons  concerned  in  tie  apprc"  *^  «»»«»»/• 
hension  and  taking  of  any  person  or  persons  accused  of  any  of 
the  offences  in  the  said  herein-before  recited  acts  mentioned,  or 
any  of  them,  the  same  shall  be  paid  by  the  sheriff  of  the  county 
in  which  the  offence  shall  have,  been  committed ;  and  in  the  like 
manner,  upon  the  like  certificate,  and  at  the  same  period  of  time 
418  the  rewards  are  directed  to  be  paid  by  the  said  recited  acts  of 
4W.&M.     6  W.S.  5  Ann.    3*  &  14  &  15  Geo.  2. ;  and  every  •SU.  »  imt. 
such   certificate  shall  be   made   out  by  the  clerk  of  assize   or 
clerk  of  the  peace  respectively,  and  be  forthwith  delivered  to  the 
person  or  persons  entitled  to  the  same,  upon  payment  of  the  sum 
of  5s.  for  each  such  certificate ;  and  the  sheriff  of  the  county 
upon  payment  of  the  sum  of  money  specified  in  such  certificate, 
shall  be  reimbursed  the  said  sum  of  money  in  like  manner  as  is  di^ 
rected  by  the  said  several  and  respective  acts  hereinbefore  recited/' 

§  6.  *'  And  every  such  order  for  the  costs  and  charges  assigned  The  order  for 
by  this  act  to  prosecutors  and  witnesses  shall  be  made  out  by  the  costttobemadc 
clerk  of  assize  or  clerk  of  the  peace  respectively,  which  order  by  the  derk  of 
the  clerk  of  assize  or  clerk  of  the  peace  is  hereby  directed  and  re-  J!^***.'j*,"**  If* 
quired  forthwith  to  make  out  and  deliver  unto  such  prosecutor,  treLuierof  Om 
upon  being  paid  for  the  same  the  sum  of  Is.  and  no  more;  and  eountfi 
the  treasurer  of  the  said  county,  riding,   or  division  is  hereby 
authorised  and  required,  upon  sight  of  such  order,  forthwith  to 
pay  to  such  prosecutor,  or  other  person  authorised  to  receive  the 
same,  such  money  as  aforesaid,  and  shall  be  allowed  the  same  in 
his  account." 

§  7.  "  Whereas  by  an  act  of  parliament  made  and  passed  in  the  i^otkm  by 
25th  year  of  the  reign  of  his  late  majesty  king  George  the  second,   25  6.  2.  c.  se, 
intituled   "  An  act  for  preventing  the/is  ana  robberies^  and  for  directed  to  bo 
regulating  places  of  public  entertainment^  and  punishing  persons  8'^*"  *o  con- 
keepinv  disorderly  houses"  it  is  amongst  other  things  enacted,  ^*^_*"**'" 
that  it  any  two  mhabitants  of  any  parish  or  place,  paying  scot 
and  bearing  lot  therein,  do  give  notice  in  writing  to  any  constable 
or  other  peace  officer  of  the  like  nature  where  there  is  no  con- 
stable of  such  parish  or  place,  of  any  person  keeping  a  bawdy- 
house,  gaming-house,  or  any  other  disorderly  house  in  such  parish 
or  place,  the  constable  or  such  officer  as  aforesaid  so  receiving 
such  notice  shall  forthwith  go  with  such  inhabitants  to  one  of  his 
majesty's  justices  of  the  peace  of  the  county,  city,  riding,  divi- 
sion or  liberty  in  which  such  parish  or  place  does  lie,  and  shall, 
upon  such  inhabitants  making  oath  before  such  justice,  that  they 
do  believe  the   contents  of  such  notice  to  be  true,  and  entering 
into  a  recognisance  in  the  penal  sum  of  20/.  each  to  give  or  pro- 
duce material  evidence  against  such  person  for  such  offence,  enter 
into  a  recognisance  in  the  penal  sum  of  30^.  to  proseeme  witn  effect 
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SB  G,B.  t,  Ta  such  person  for  such  oiFcnce  at  the  next  general  orqutrterio- 
i  7  sions  of  the  peace,  or  at  the  next  assizes  to  be  holden  for  the  coontj 

in  which  such  parish  or  place  does  lie,  as  to  ^le  said  justice  shall 
seem  meet :  and  whereas  it  is  expedient,  that  when  any  two  in- 
habitants of  anj  parish  or  place,   paying  scot  and  b^ing  lot 
dierein,  shall  give  notice  in  writing   to  any  constable  of  sudi 
parish  or  place  of  any  person  keeping  a  bawdy-lioase,  gaming- 
house, or  any  other  disorderly  house,  in  such  parish  or  placet 
that  the  overseers  of  the  poor  oif  such  parisli  or  place  shall 
^^Uu^m^^u  have  notice  thereof;**    it  is  therefore  enacted,    "  that  a  copy 
<jf  the  pooi^^  ^  ^  notice  which  sihall  be  given  to  such  constable  shall  also 
'      be  served  on  or  left  at  the  places  of  abode  of  the  ovoneen 
of  the  poor  of  such  parish  or  place,  or  one  of  them,  and  aodi 
overseers  or  overseer  of  the  poor  shall  be  summoned,  or  have 
reasonable  notice  to  attend  before  such  justice  of  the  peace,  be- 
fore whom  such  <;onstable  shall  have  notice  to  attend ;  and  if  sudi 
who  we  lo  pro.  Overseers  or  overseer  of  the  poor  shall  then  and  there  eoto'  into 
aectite.  auch  recognisance  to  prosecute  such  offender  as  die  constable  is 

in  and  by  the  said  act  required  to  enter  into,  then  it  shall  not  be 
necessary  for,  nor  shall  such  constable  be  required  to  enter  into 
such  recognisance  ;  but  tf  auch  overseers  or  overseer  of  the  poor 
shall  neglect  to  attend  such  justice  on  having  auch  notice,  orsliail 
attend,  and  shall  decline  or  refuse  to  enter  into  such  recogaiaance 
to  prosecute,  then  such  constable  shall  enter  into  the  same,  ani 
shall  prosecute,  aiKi  sliall  be  entitled  to  his  expensesi  to  be  al- 
lowed as  in  and  by  the  said  act  is  direoted.'* 
To  whom  coftU  §  8.  No  person  shafl  be  entitled  to  any  such  costs  or  expenses 
^all  be  paid,      for  attending  the  court,  unless  he  diall  have  been  bound  bj 

recognisance,  or  have  previously  received  a  subpoena  to  attend 
•the  same,  «r  «  written  notice  for  that  purpose  from  the  prosecutor) 
•his  agent,  or  his  attorney. 
In  places  wbidi  §9.  **  And  whereas  tii^re  ore  several  cities,  towns  corporate,  mA 
donotoontri-  places  which  do  not  contribute  to  the  payment  of  anycomty 
eouotvrate  uid  ^^^*  *"^  ^^^  ^^  ^&vn  rate  or  public  atook ;  and  dodits  mn 
have  no  public  ^^  whe^er  such  oities,  towns  corporate,  and  places  can  be 
■lock,  asepa-  legally  rated  and  assessed  towards  tlie  payments  by  thia  act 
nee  nte  to  be  directed  to  be  fnade ;  be  it  therefore  enacted,  that  in  all  such 
levied  f®*"  "**  ^casesthe  said  costs,  chargea*  expenses,  sum  and  sums  of  rooner, 
pwrpoectorthis  ^^^  compensations  shall  he  raised,  levied,  collected,  and  pail 

within  such  cities,  towns  corporate,  and  places,  foy  a  sefMOte 
rate  and  assessment  to  be  made  by  the  cfaiircliwardens  and  over- 
seers of  the  poor  of  the  several  parishes  and  precincts  wichia 
such  cities,  towns  corporate,  and  places,  and  by  such  and  tbc  li^ 
ways,  methods,  and  means,  as  the  rates  for  the  relief  of  thepoor 
are,  can,  or  may  be  raised,  levied  and  coHocted  in  such  cities 
•towns  corporate,  and  places.** 
Where  sumsare       $10.  '"And  whereas  it  may  happen  that  the  aums  of  money  to  be 
tootnuUto  be    raised  in  the  said  cities,  towns  corporate,  and  places,  or  soaefl' 
raised  by  a  sei^-  one  of  them,  for  the  payments  by  this  act  directed  to  be  made, 
sums^ill^be      "^X  ^  ^  small  that  it  rai^  aot  be  convenient  to  make  an  effd 
paid  out  of  tlie  separate  rate  and  assessment  for  ^he  same  upon  the  said  panned 
poor*a  nte*        «nd  precincts  within  such  oities,  towns  corporate,  and  places;  be 

ft  enacted,  that  in  such  last-mentioned  case,  and  when  and  so  oftea 
as  the  same  shall  liappen,  the  said  casta,  charges,  expenses,  «» 
and  sums  of  money,  and  eomp^osations,  diall  and  may,  by  onler 
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of  the  «aid  Court  before  whom  any  such  person  may  be  tried  as  ss  G.5.  e.  7o« 

aforesaid,  be  paid  out  of  the  monies  from  time  ta  time  raised  for 

the  relief  of  the  poor  in  the  said  several  cities^  towns  corporate^ 

and  places,  and  the  treasurers,  or  persons  from  time  to  time  having 

the  management  of  the  said  monies  raised  for  the  relief  of  the- 

poor  in  the  same  cities,  towns  corporate,  and  places  respectiveJ}^ 

are  hereby  authorised  and  required  to  pay  the  said  sums  of  money 

so  ordered  to  be  paid  as  aforesaid,  out  of  the  said  last-mentioned. 

monies,  when  and  as  often  as  the  same  shall  be  so  ordered :  provided 

always,  that  should  there  be  move  parishes  tlian  one  in  the  same 

district,  the  payments  are  to  be  made  and  levied  in  such  rate«  and 

proportions  as  the  respective  parishes  pay  to  the  poor  rate.** 

Justices  of  the  peace  at  the  quarter  sessions  have  no  authority  it  v.  West 
to  order  the  coats  of  a  prosecution  for  a  misdemeanor  (e,g,  for  re-  RidingofTork- 
fusing  to  assist  a  constable  in  the  execution  of  his  duty)  carried  ^^^* 
on  under  the  direction  of  magistrates,  to  be  allowed  out.  of  the-  ^  T.  R.  377. 
county  rates,  (a). 

See  also  Rex  v.  Bird  and  others,  ante  p.  5S4^ 
But  by  32  Geo.SmC.57^  $  11.  One  moiety  of  the  expenses  of 
proaecutmg  a  master  for  ill  treating  his  parish  apprentice,  may  be 
paid  out  of  the  county  rates.     Vide  ante  title,  9|ipcfmice0«  p.  138. 

The  costs  of  a  prosecution,  in  the  borough  court  of  Liverfool^  R.  r.  JohiMon^ 
for  a  felony  conAnitted  within,  that  borough,  may  be  ordered  by  4M.  &  &  5]J.. 
the  court  to  be  paid  by  the  treasurer  of  the  county  of  Lancaster^ 
the  borough  of  Liverpool  not  having  exclusive  jurisdiction,  nor 
any  treasurer  like  a  county  treasurer,  nor  any  rate  in  the  nature  of 
a  county  rate,  but  contributing  as  a  part  of  the  county  to  the 
county  rate. 

By  the  18  Geo,  3.  c.  1^  §  1.  Whereas  bj  the  laws  now  in  being  ig  q.j.  e.  19, . 
justices  of  the  peace  are  not  sufliciently  authorised,  on  complaints  JusUcm  may. 
that  come  betore  them  out  of  sessions,  to  award  cost«  against  award  cotta. . 
either  the  person  complaining,  or  the  person  against  whom  any 
complaint  is  made,  it  is  therefore  enacted  that  where  any  com- 
plaint shall  be  made  before  any  justice  or  justices,  and  any  warrant 
or  summons  shall  issue  in  consequence  thereof,  it  shall  be  lawful 
for  such  justice,  who  shall  have  heard  and  determined  the  matter 
of  the  complaint,  to  award  (A)  such  costs  to  be  paid  by  either 
party,  and  in  manner  and  form  as  to  him  shall  seem  fit,  to  the 
party  injured.  And  iu  case  any  person  so  ordered  by  the  justice  shaU 
not  forthwith  pay  or  give  security  for  the  same  to  the  satisfaction 
o£  the  justice,  the  same  shall  be  levied  by  distress  (B) :  and  if 
goods  wad  chattels  of  such  person  cannot  be  found  (C),  the  justice 
shall  commit  him  (D)  to  the  liouse  .of  correction  for  the  place 
where  such  person  shall  reside,  to  be  kept  to  hard  labour  not 
exceeding  one  month,  nor  less  than  ten  days,  or  until  such  sum< 
together  with  the  expenses  attending  tlie  commitment  be  first 
paid. 

§  2.  Provided,  that  upon  the  conviction  of  any  person  upon  axsy  Except  whew 
penal  statute,  where  the  penalty  shall  amount  to  or  exceed  tiie  ||mj[]||^^  ^L 

. m  upwards. 

(a)  N.B.  Shortly  after  this  decision  Mr.  ITUbfr/bret  brought  a  hiU  into  parlia- 
meat  to  empower  courts  to  allow  ezpeoses  ia  cases  of  misdemeaxiors  to  be  paid 
from  the  county  imtet ;  but  the  bill  was  strongly  oppose^  and  uliiioaJtcly  thrown 
out. 
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18  0. 9.  c.  19.   *^H^  o^  ^n  ^^^  >^^  costs  shall  be  deducted  by  the  justice,  aocord- 

»Dg  to  his  discretion,  out  of  the  penalty,  so  that  the  said  detluctioa 
shall  not  exceed  one-fifth  part  of  the  penalty ;  and  the  remainder 
of  the  penalty  shall  be  paid  to  or  divided  among  the  person  or 
persons  who  would  have  been  entitled  to  the  whole  of  the  penalty, 
if  this  act  had  not  been  made. 

[But  in  several  instances  even  wliere  the  penalty  exceeds  5/. 

the  act  of  parliament  creating  the  penalty  also  gives  costs.] 

8«niom  to  §9.  And  the  justices  in  sessions  from  time  to  time  may  lay 

loakereguU.      down  Of  alter  such  rules  and  regulations  as  to  any    costs  or 

•***■*•  charges  to  be  allowed  to  any  person  by  virtue  of  this  act,  as  to 

them  shall  seem  just ;  which  rules  and  regulations,  having  received 
the  approbation  and  signature  of  one  or  more  of  the  judges  of 
assize,  shall  be  binding,  and  not  otherwise,  on  all  persons  what- 
soever, (a) 
Coinns  ▼.  Mor-  Where  in  an  action  against  officers  of  the  excise  for  seizing 
gaiK  goods  they  do  not  tender  amends  before  action  brought,  but  psy 

)  H.  Bka  944.  money  into  court)  and  afterwards  gain  a  verdict,  (the  jury  fincfing 

that  the  sum  paid  in  was  sufficient,)  they  are  entitled  to  sin^ 

costs  only  under  the  23  Geo,  3.  c.  70.  J  31.    Whether  they  would 

have  been  entitled  to  treble  costs  under  ^  34.  of  the  act,  had  tliey 

tendered  amends,  was  a  question  not  involved  in  this  decision, 

and  which  it  would  be  time  enough  to  determine,  the  court  said, 

when  it  actually  arose. 

Blaochard  t.  Parish  officers,  &c.  are  not  entitled  to  double  costs  upon  judg* 

Bramblt.  ment,  as  in  case  of  a  nonsuit  in  an  action  brought  against  them  for 

9  M.  &  9. 13L  the  price  of  goods  sold  and  delivered  to  them  for  the  use  of  the 

poor,  under  stats.  7  Jac*  1.  c.  5.  and  21  Jac.  1.  c.  12. 
Deaeonv.  Mor-      Where  an  act  of  parliament  gives  treble  damages  for  a  cause  of 
Tit.    9  B.  &  A.  action,  for  which  at  common  law  a  party  would  only  be  entitled  to 
^9J.  single  damagesi  treble  costs  follow  as  of  course. 

Costs  of  distress.     See  post^  title,  Dij8tteis0,  XI. 
The  following  forms  are  inserted  in  the  act  18  Geo,  3.  c.  19.  and 
by  the  third  section  directed  to  be  used. 

A.  Form  of  awarding  Costs. 

County  or  "^      /A.  J.  one  of  his  majesty's  justices  of  tke  peace  m 

Borough      (  and  for  the aforesaid ^  in  pursuance  of  an  eti 

of  ■  J  made  xn  the  eighteenth  year  of  his  majesty  king  George 

to  wit.  J  the  third,  intituled^  An  act  for  the  payment  of  costs  to 
parties,  on  complaints  determined  before  justices  of  the  peace 
out  of  sessions ;  for  the  payment  of  the  charges  of  constables  in 
certain  cases ;  and  for  the  more  effectual  payment  of  charges  to 
witnesses  and  prosecutors  of  any  larceny  or  other  felony ;  on  the 
complaint  of  •    ■       [here  state  the  names  of  the  parties  and  the 

offence  generally,  and  the  date]  against Jor which 

said  complaint  was  heard  and  determined  by  me  on  the  '  day  of 

■         Do  award  the  following  costs  to  be  paid  by  ■         videUcet  [here 


(a)  lliia  section  seems  merely  to  authorise  magistrates  lo  eitaWish  a  gencnl 
fable  or  rate  of  costs  which  shall  be  appKcable  to  all  cases*  if  they  shall  pksse; 
and  if  they  do  so,  such  order,  confirmed  as  the  act  requires,  is' binding  inaH 
future  ca&cs';  but  until  that  is  done,  they  have  a  right  to  award  costs  uDder  th« 
first  section/  according  tu  their  ourn  discretion.   £d. 


\ 


1 
t 
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state  the  ooBts].     Gaen  under  my  hand  and  Mai  thig  >■■  da^ 


I  of in  the  year  of  our  Lord 


y  Query,  Whether  the  iMuing*of  the  summons  and  wamukt  ought 

I  not  to  be  stated,  as  it  seems  to  be  a  condition  precedent  by  the 

form  of  the  act ;  in  which  case  it  would  be  thus  stated :  '*  and  in 

i.  pursuance  of  which  said  complaint  I  the  said  J.  P.  on  ■— ^  day  of 

last,  issued  my  summons  [or,  warrant"}  to  the  said  ■ 


and  which  said  complaint  was  duly  heard,  &c. 

B.  Form  of  Warrant  of  Distr/ess  and  Sale. 


} 


To  the  constable  of  '  and  to  all  other  his 


to  wit  J    majesty's  constables  in  and  for  ■  in  — — ^— 

aforesaid.     Whereas  I  J.  P. ''esquire,  one  of  his  majesty's  justices  of 
the  peace  in  and  for  the  '       aforesaid,  in  pursuance  of  an  act 

made  in  the  eighteenth  year  of  his  majesty  king  George  the  thirds 
intituled.  An  act  for  the  payment  of  costs  to  parties,  on  complaints 
determined  before  justices  of  the  peace  out  of  sessions;  for  the 
payment  of  the  charges  of  constables  in  certain  cases ;  and  for 
the  more  effectual  payment  of  charges  to  witnesses  and  prosecutors 

of  any  larceny  or  other  felony ;  liave  awarded  on  the day  of 

■  now  last  past^  on  the  complaint  of  »  agaimt  ■ 

for  — — ^—  the  following  costs  to  he  paid  by ^ —  videlicet  [here 

state  tlie  sum] :  And  whereas  the  said  — — — .  being  ordered  by  me 
the  said  justice  to  pay  such  sum  as  aforesaid,  hath  not  paid  down  or 
given  security  for  the  same  to  the  satisfaction  of  me  the  said  justice; 
these  are  therefore  to  command  yoUf  and  each  and  every  of  you,  to 
levy  the  said  sum  of  ■  by  distress  and  sale  of  the  goods  and 

chattels  of  the  said and  I  do  hereby  order  and  direct  the  goods 

dnd  chattels  so  to  be  distrained  to  be  sold  and  disposed  of  within 

days,  unless  the  said  sum  of  'for  which  such  distress 

shall  be  made,  together  with  the  reasonable  charges  of  taking  and 
keeping  such  distress,  shall  be  sooner  paid  ;  and  you  are  hei'eby  also 
commanded  to  certify  unto  me  what  you  shall  have  done  by  virtue  of 
this  my  warrant.     Given  under  my  hand  and  seal  at  ■  the 

■  day  of  ■  in  the  year  of  our  Lord . 

C.  Constable's  Return  thereon,  for  want  of  Distress. 

}I             ■    constable  of  •                 do  hereby  certify  to 
justice  of  the  peace  of that  I  have  made 

diUgent  search  for,  but  do  not  know,  nor  can  find  any  goods  and 
chattels  of  •  by  distress  and  sale  whereof  I  may  levy  the  sum 

of             ■  pursuant  to  his  warrant  for  that  purpose  dated  the  < 
ifay  of •     Given  under  my  hand,  this  »  day  of      ■ 


D.  Commitment  thereupon  to  the  House  of  Correction. 

i )      To  the  constable  of and  also  to  the  keeper 

to  wit.  J  of  the  house  of  correction  at  ■     > 

Whereas,  in  pursuance  of  an  act  made  in  the  eighteenth  year  of  his 
majesty  king  George  the  third,  intituled,  An  act  for  the  payment  of 
costs  to  parties,  on  complaints  determined  before  justices  of  the 
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|seac«  out  of  «e68ioiif ;  for  the  payment  of  the  ciiai;ge8  of  oamtabla 
m  certain  cases ;  and  for  the  more  dfectual  payment  of  charges  to 
witnesses  and  prosecutors  of  any  larceny  or  other  felony,  I  J-  ?• 
egquiref  one  of  his  majeitffs  justicei  ^  the  piace  m  and  for  the  itud 

"-— ^—  did  iuue  my  warrant  of  distress  and  sale^  directed  to  — 

of  ■  I constable  qf  the  said  — — —  of  >  ordering  the 

said  constable  to  levy  the  sum  of of  the  goods  and  chattelt  of 

ike  said  in  manner  and  form  as  therein  is  mentioned :  oHd 

whereas  it  appears  to  me  by  the  return  of  ■  constable  of 

■  dated  the  ■  ■'  day  of  that  he  hath  made  dUigeni 

search,  but  doth  not  know  of  nor  can  find  any  goods  and  chattels  of 

the  said by  distress  and  sale  whereof  the  said  sum  of 

may  be  ievied  pursuant  to  the  said  warrant  $  These  are  ther^ore  to 
eommand  you  the  said  constable  of     ■  ■  to  apprehend  the  said 

"  »"■ and  convey  the  said  *■■  to  the  said  house  qfcorrtc- 

Hon  at  — — *—  and  to  deliver  the  said  ■  there  to  the  said 

keeper  of  the  said  house  of  correction  %*  and  these  are  also  to  commami 
you  lAe  said  keeper  of  this  said  house  tf  corredtion^  to  receive  the  stud 
i«i.i  ■  into  the  said  house  of  correction^  and  the  said  •  ■  there  to  keep 
to  hard  labour  of  the  space  of '^'^^^•^  from  the  date  hereof,  or  until  suA 

wumvfy " together  with  the  expenses  attending  the  comnutment 

vfthesaid to  the  said  house  of  correction,  befirstpsud,  or  until 

ike  said  ^^x^^'^-— *-  be  discharged  by  due  course  of  law*  Given  under 
my  hand  and  seal  at      the  ■■    ■    »  ■  day  of  ■■» 


mtt*^^ 


Cottager. 

(HOTTAGE  (Sax.  Cote.)  is  a  small  house  for  habitation,  without 
any  land  belonging  to  it  By  the  31  El,  c,  7.  cottages  were 
prohibited  to  be  erected  without  laying  at  least  four  acres  of  land 
to  the  same,  and  divers  other  restrictKms  were  thereby  enjoined: 
but  the  same  was  repealed  by  the  15  Geo.  S.  c  82.  setting  forth 
that  the  said  statute  of  SI  EL  had  laid  the  industrious  poor  under 
ffreat  difficulties  to  procure  habitations,  and  tended  very  much  to 
kssen  population,  and  in  divers  other  respects  was  incooTenient  to 
the  labouring  part  of  the  nation  in  general. 


Cotton  anD  S2Q[oollen  S^ils. 

[440.  S.  C.7S.— 59G.3.  c.66.-j«G.S.  c.5.] 

49  6,  B.  t.  7»-    'T'HE  42  Geo.  S.  c.  78.  intituled,  "  An  act  for  the  preservation  of 

^  the  health  and  morals  of  apprentices  and  others  employed  is 
cotton  and  other  mills,  and  cotton  and  oUier  factories,**  enacts  ^1. 
JfiUtndfiw-  ^^^  ^^"^  2d  December  lS02y  all  cotton  and  woollen  mills,  and 
torici,  cmplof*  cotton  and  woollen  factories,  wherein  three  or  more  apprentices  or 
log aoertain  ttv^nQr-or  more  other  pexsonsjhaU  at aoy^me  beemployedL  sfasD 
niunbcr  of  pci-  be  subject  to  the  several  rules  and  regulations  contained  in  this 
^'^^^^l^  act;  and  the  master  or  mistress  of  every  such  mill  or  iacteiy  » 

tUmsof^Eisact.  "^"^"^D^  «i\|oined  to  act  in  strict  ooaforanty  to  the  said  ndes  aod 

filiations. 
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^2.  Every  Toom  and  apiirtment  belonging  to  such  mill  or  factory  42  0. 9.C.77. 
•hally  twice  at  least  in  every  year,  be  sufficiently  washed  with  White  washing 

auick  lime  and  water  over  every  part  of  the  walls  and  ceiling  ^|^|^[^°g  ***• 
hereof,  and  due  care  shall  be  paia  by  the  master  or  mistress  of  ^"'^"^ 
such  mills  or  factories  to  provide  a  sufficient  number  of  windows 
and  openings  in  such  rooms  or  apartments,  to  insure  a  proper 
aupply  of  fresh  air  in  and  through  the  same. 

j  7*  The  room  or  apartment  m  which  any  male  apprentice  shall  Apartments  and 
sleep  shall  be  entirely  separate  and  distinct  from  that  in  which  any  bedsof  nuleand 
female  apprentice  shall  sleep ;  and  not  more  than  two  apprentices  ^"^^  *ppren- 
shall  in  any  case  sleep  in  the  same  bed. 

§S*  Every  master  or  mistress   shall  constantly  supply  every  Clothing  of  e^ 
apprentice  during  the  apprenticeship  with  two  complete  suits  of  preniiceii. 
clothings  with  suitable  linen,  stockings,  hats,  and  shoes ;  one  new 
complete  suit  being  delivered  to  such  apprentice  once  at  least  in 
every  year. 

^  4.  No  apprentice  to  any  such  master  or  mistress  shall  be  em-  Tune  of  work- 
ployed  or  compelled  to  work  for  more  than  twelve  hours  in  any  ^'V* 
one  di^  (reckoning  from  six  of  the  clock  in  the  morning  to  nine 
of  the  clock  at  night)*  exclusive  of  the  time  that  may  be  occupied 
by  such  apprentice  in  eating  the  necessary  meals ;  provided  that 
from  the  Ist  of  June  1803,  no  apprentice  shall  be  employed  or  Night  wofk. 
comp^ed  to  work  upon  any  occasion  whatever  between  nine  at 
nigm  and  six  in  the  morning. 

§  6.  Every  such  apprentice  shall  be  instructed  in  some  part  of  Apprentices  to 
every  working  day,  lor  the  first  four  years  at  least  of  his  or  her  ^  instructed  in 
^prenticeship,  in  the  usual  hours  of  work,  in  reading,  writing,  and  !^"^^^!^^ 
arithmetic,  or  either  of  them,  according  to  the  age  and  abilities        *" 
of  such  apprentice,  in  some  room  or  place  in  such  mill  or  &ctory 
to  be  set  apart  for  that  purpose;  and  the  time  so  allotted  shall  be 
deemed  part  of  the  respective  periods  limited  by  this  act  during 
which  any  sudi  apprentice  shall  be  employed  or  compelled  to 
work. 

§  8.  Every  apprentice,  (or  in  case  the  apprentices  shall  attend  Instruction  and 
In  classes,  every  such  dass,)  shall,  for  one  hour  at  least  every  conduct  of  i^. 
Sundatff  be  instructed  and  examined  in  the  principles  of  the  o^^^^*^ 
Christian  religion  by  some  proper  person  to  be  provided  and  paid  "  ^ 
by  the  master  or  mistress  of  sucn  apprentice ;  and  if  the  parents  of 
such  ^prentice  shall  be  members  of  the  church  ofEn^landf  then 
auch  apprendoe  shafl  once  a  year  at  least  be  examined  by  the 
rector,  vicar,  or  curate  of  the  parish  in  which  such  mill  or  factory 
is  situate;  and  shall  also,  after  such  apprentice  is  fourteen  years 
old  and  before  his  eighteenth  year,  be  prepared  for  confirmation, 
and  be  broij^ht  or  sent  to  the  bishop  to  be  confirmed,  in  case  any 
confirmation  shall  during  such  period  tske  place  in  or  for  such 
parish,  and  such  master  or  mistress  shall  send  their  apprentices 
under  proper  care  once  in  a  month  at  least  to  attend  divine  service 
in  the  church  of  the  parish  or  place  in  which  the  mill  or  factory 
ahall  be  situated,  or  in  some  convenient  church  or  chapel  accord- 
ing to  the  established  church,  or  in  some  licensed  place  of  public 
worsbip ;  and  in  case  the  apprentices  cannot  conveniently  attend 
service  every  Sunday ^  the  master  or  mistress  shall  cause  divine 
service  to  be  performed  in  some  convenient  room  or  place  in  or 
adjoining  to  the  miD  or  factory,  once  at  least  every  such  Sunday* 

§9.  "inie  Justices  for  every  county,  ridings  division,  or  place  in  Justices  at  thar 
which  any  such  mill  or  factory  shall  be  situated  shall  at  the  Mid'  Midsuasmer 
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4S  G.  3w  0. 73.   iurmner  sesAlons  appoint  two  persons  not  connected  with  lu^  railli 
sessions  yearly    or  factories  to  be  visitors  thereof,  one  of  whom  shall  be  a  justice 
lo  appoint  two    Qf  ^^  peace  for  such  county,  &c.  and  the  other  a  clergyman  of  the 
Tisitors  of  such    ggtabJighgd  church  ;  and  if  such  appointment  be  found  inconvenient, 
torieL  who  shall  ^"^^  justices  shall  appoint  two  such  justices  or  two  such  clergymen; 
visit  and  report  and  the  said  visitors  or  either  of  them  may  from   time  to  time 
(he  condition      throughout  the  year  enter  and  inspect  any  such  mill  or  factory 
thereof  to  the     during  day  time  or  the  hours  of  employment ;  and  shall  report 
quarter  sessions,  f^^^  jjjjjg  jq  time,  in  writing,  to  the  sessions  the  state  and  con- 
dition of  such  mills  and  factories,  and  the  apprentices  therein, 
such  report  to  be  entered  by  the  clerk  of  the  peace  among  the 
records  of  the  sessions  in  a  book  kept  for  that  purpose:  provided, 
.  ^  that  if  six  or  more  mills  or  factories  be  within  any  one  such  county, 

appoimed  for  &c.  then  such  justices  may  divide  such  county,  &c.  into  two  or 
districts.  more  districts  or  parts,  and  appoint  two  such  visitors  as  aforesaid 

for  each  of  such  districts  or  parts. 
P  .  §^^'  -^^^  ^^  ^^  ^^^  visitors  or  either  of  them  shall  find  that  any 

fect^  dis'  infectious  disorder  prevails  in  any  mill  or  factory  as  aforesaid,  they 
orders,  visitors  or  he  may  require  the  master  or  mistress  of  such  mill  or  factory  to 
may  require  the  call  in  some  physician  or  other  competent  medical  person  to 
master,  Ac.  to  ascertain  the  nature,  &c.  of  such  disorder,  and  apply  such  remediei 
call  in  medical    ^^^  recommend  such  regulations  as  he  shall  think  proper  on  the 

asaistance.  ficc  .  .  i«i  ai*  ••• 

occasion  ;  and  such  medical  person  shall  report  to  the  visitors  or 

either  of  them  as  often  as  required,  his  opinion  in  writing  of  the 

nature,  progress,  and  present  state  of  the  disorder,  together  with 

its  probable  effects,  and  any  expenses  incurred  in  consequence 

thereof  shall  be  discharged  by  the  master  or  mistress  of  such  mQl 

or  factory. 

Penalty  for  ob-       §^^-  If  any  one  shall  oppose  or  molest  any  of  the  said  vinton 

structing  in  the  execution  of  the  powers  of  this  act,  every  such  person  shall 

visitors.  for  every  offence  forfeit  not  more  than  10/.  nor  less  than  5/. 

Penalty  on  mas-       J  1S«  And  every  master  or  mistress  of  such  mill  or  factory  who 

ten,  &c.  offend-  fihall  offend  against  any  of  the  provisions  of  this  act  shall  for  such 

ing.  offence  (except  where  otherwise  directed)  forfeit  not  more  than 

5/.  nor  less  than  40«.  at  the  discretion  of  the  justices  before  whom 
such  offender  shall  be  convicted,  as  afler-mentioned  ;  one  half  to 
Limitation  one   *^®  informer,  and  the  other  to  the  poor :  such  information  to  be 
month.  laid  within  one  calendar  month  after  the  offence  is  committed. 

Penalties  re-  §  \5*  All  offences  for  which  any  penalty  is  hereby  imposed  shall 

ooverable before  be  heard  before  two  justices  actine  in  and  for  the  place  where 
twojustices,  &c.  the  offence  shall  be  committed,  ana  all  penalties  and  costs  and 

charges  attending  the  conviction  may  be  levied  by  distres  by 
warrant  of  two  justices  acting  for  the  county,  &c.  rendering  the 
overplus  (if  any)  to  the  party  offending ;  which  warrant  they  are 
required  to  grant  on  conviction,  either  upon  confession  or  upon 
the  oath  of  one  witness,  and  in  case  no  distress  can  be  found,  or 
such  penalties,  &c.  be  not  paid,  such  justices  shall  by  warrant  com- 
mit the  offender  to  the  common  gaol  or  house  of  correction  of 
the  county,  &c«  where  the  offence  shall  be  committed,  for  any 
time  not  exceeding  two  calendar  months,  unless  the  penalty,  &'C. 
be  sooner  paid ;  provided  that  no  warrant  of  distress  shall  be  issned 
for  such  penalty,  &c.  until  six  days  afler  conviction,  and  an  order 
NocertiorarL     ^^^^^^  ^^  the  offender  for  payment  thereof;  and  no  such  convicdoo 

shall  be  removeable  by  certiorari  into  any  court. 
Two  capita  §  12.  The  master  or  mistress  of  every  such  mill  or  £ictoiy  shall 

bcraof  toba       cause  printed  or  written  copies  of  this  act  to  be  hung  up  and 
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affixed  in  two  or  more  oonsptcuous  places  in  such  mill  or  faotory ;  49  0.0.  c.  732 
the  same  to  be  constantly  kept,  and  renewed  so  as  to  be  at  all  ■ffized  in  tb* 
times  legible  and  accessible  to  all  persons  employed  therein.  nu^l- 

$  14.  Every  such  master  or  mistress  shall  at  the  Epiphany 
sessions  yearly  make,  or  cause  to  be  made,  an  entry  in  a  book  to 
be  kept  for  that  purpose  by  the  clerk  of  the  peace  of  every  county, 
&c.  in  which  such  mill  or  factory  shall  be  situate,  of  every  such 
mill  or  factory  occupied  by  him  or  her,  wherein  three  or  more 
apprentices  or  twenty  or  more  other  persons  shall  be  employed; 
and  the  said  clerk  shall  receive  for  every  such  entry  2s*  and  no 
more. 

Form  of  the  Conviction. 

^  IQ.  Every  such  conviction  before  such  justices  may  be  made 
in  the  following  form  ;  (to  wit,) 

County  of  )    JJ£  it  remembered ^  that  on  the day  of 

to  wit.  3  in  the  year A.  B.  teas  up<m 

the  complaint  of  C.  D.  convicted  before  '   ■  of  the  justices  of 

the  peace  for  the  said  county  of [or,  for  -  ■  of  or  in 

the  said  county  oj  ■  as  the  case  shall  happen  to  be]  tit  pitr- 

suance  of  an  act  passed  in  the  Jbrty^second  year  of  the  reign  of  his 
majesty  king  George  the  Thirds  for  [or,  as  the  case  may  be]. 
Given  under  our  hands  and  seaU^  the  day  and  year  above  written. 

Which  conviction  shall  be  certified  to  the  next  general  quarter 
sessions,  there  to  be  filed  amongst  the  records  of  the  county, 
riding,  or  division. 

§  li>  And  the  act  is  a  public  act. 

By  Stat.  59  Geo.  3.  c.  66.  after  reciting  the  42  Geo*  3.  c.  73.  and  59  G.5.  c  66, 
that  it  is  expedient  that  some  further  provision  should  be  made 
tor  the  regulation  of  mills,  manufactories,  and  buildings,  employ- 
ed  in  tlie  preparation  and  spinning  of  cotton  wool:  it  is  en- 
acted that  from  and  after  the  first  of  January  1820,  "  no  child  Ko  child  to  be 
shall  be  employed  in  any  description  of  work,  for  the  spinning  of  empliojed  io 
cotton  wool  into  yarn,  or  in  any  previous  preparation  of  such  cotton  mills 
wool,  until  he  or  she  shall  have  attained  the  full  aire  of  nine  »?*lc>">«y««w 

M  ^»  of  age. 

years.  ^ 

§  2.  '^  No  person,  being  under  the  age  of  sixteen  years,  shall  No  person  mi- 
be  employed  in  any  description  of  work  whatsoever,  in  spinning  der  i6yemof 
cotton  wool  into  yam,  or  in  the  previous  preparation  of  sucn  wool,  age  to  be  em. 
or  in  the  cleaning  or  repairing  of  any  mill,  manufactory,  or  build*  Pk>y^  In  any 
ing,  or  any  millwork  or  machinery  therein,  for  more  than  twelve  ?*"**"  "*^  *^ 
hours  in  any  one  day,  exclusive  of  the  necessary  time  for  meals ;  12  hours. 
such  twelve  hours  to  be  between  the  hours  of  five  o'clook  in  the 
morning  and  nine  o'clock  in  tlie  evening." 

$  3.  •*  There  shall  be  allowed  to  every  such  person,  in  the  Hours  of  meal 
course  of  every  day,  not  less  than  half  an  hour  to  breakfast,  and  ^"^  appointed. 
not  less  than  one  full  hour  for  dinner ;  such  hour  for  dinner  to  be 
between  the  hours  of  eleven  o'clock  in  forenoon  and  two  o'clock 
in  the  afternoon.'' 

§  4.  **  If  at  any  time,  in  any  such  mill,  manufactory,  or  build-  Time  to  be 
ings  as  are  situated  upon  streams  of  water,  time  shall  be  lost  in  made  up  bf  acw 
consequence  of  the  want  of  a  due  supply,  or  of  an  excess  of  water,  ddental  inter- 
then  and  in  every  such  case,  and  so  often  as  the  same  shall  happen,  °>i»>on  ofiMt 
it  shall  be  lawful  for  the  proprietors  of  any  such  mill,  manufactoi^  the  »••  of  •■ 
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59  G.9.  c.  66.  or  boilding,  to  extend  the  before-mentioiied  time  of  dailv  labour, 
additioiud  hour  after  the  rate  of  one  additional  hour  per  dav,  until  such  lott  time 
per  dby.  shall  have  been  made  good,  but  no  longer.' 

Ceilings  and  §  ^*  "  1*be  ceilings  and  interior  walls  of  every  such  mill,  mana- 

walls  to  be  factory,  or  building,  shall  be  washed  with  quick  lime  and  water 
cleansed  twice  a  twice  in  every  year/' 

y^y  .  f  $  6.  "  In  a  conspicuous  part  of  every  such  mill,  manuflMrtorj, 
^^al^ievaT  ^^  building,  a  copy  of  this  act,  or  a  full  and  true  abstract  of  tbe 
cotton  mill,  &c.  regulations  provided  hereby,  shall  be  hung  up  and  affixed,  and 

signed  by  the  proprietors,  manager,  or  overseer  of  such  mill, 
manufactory,  or  building ;  and  such  copy  or  abstract  shall  be  kept 
and  renewed,  so  that  the  same  shall  be  at  all  times  legible." 
Penalty  on  act-  §  7*  ''  Every  master  or  mistress  of  any  such  cotton  mill,  maoQ- 
ing  contrary  to  factory,  or  building,  who  shall  wilfully  act  contrary  to  or  offend 
the  provisions  of  against  any  of  tlie  provisions  of  this  act,  or  any  of  the  provisioos 
**"•  "^  of  the  above-recited  act,  shall  for  every  such  offence  forfeit  and 

pay  any  sum  not  exceeding  20^,  nor  less  than  10^,  at  the  dis- 
cretion of  the  justices  before  whom  such  offender  shall  be  con- 
Application  of    v^cted ;  one  half  whereof  shall  be  paid  to  the  informer,  and  the 
P5>nf'»W-  other  half  to  the  overseers  of  the  poor  in  England^  to  the  church- 

wardens in  Irdandy  and  to  the  ministers  and  eiders  in  ScuABLnd^ 
of  the  parish  or  place  where  such  offence  shall  be  committed ;  to 
be  by  them  applied  in  aid  of  the  poor  rate  in  England^  and  for  the 
ben^t  of  the  poor  in  Ireland  and  Scotland^  of  such  pariih  or 
Umitatioii  of  place :  Provided  that  all  informations,  for  offences  against  tbe  Baid 
actions.  recited  act  or  this  act,  shall  be  laid  within  three  ciuendar  months 

subsequently  to  the  offence  being  committed,  and  not  afler  tbe 
expiration  of  such  three  calendar  months :  Provided  also,  that  all 
penalties  inflicted  by  this  act  shall  be  levied,  recoTered,  and  ap- 
plied in  manner  directed  by  the  said  recited  act*" 
eo  6. 8.  c.  5.         By  Stat.  60  Geo*  3.  c.  5.  Afler  reciting  stat.  59  Geo.  S.  (.  66b 

**  and  whereas  it  is  expedient  to  protide  for  accidents  by  fire  or 
otherwise,  which  may  arise  in  the  working  of  such  mills  or  &cto* 
ries,  by  which  many  persons  may  be  suddenly  deprived  of  employ- 
In  caM  of  nulls  ment,  and  to  alter  the  said  act :"  it  is  therefore  enacted,  *^  that  on 
beiogdestroycdy  ^^  event  of  one  or  more  milk  being  suddenly  destroyed  by  fire  or 
panoiu  belong-  ^^^^  accident,  the  proprietors  thereof,  possessing  other  mills  which 
beemplmdiby  ^^  ^®P^  *^  ^^""^  during  the  day,  shall,  for  eighteen  months  from 
lught  in  other  the  day  on  which  any  such  fire  or  other  accident  shall  happen,  be 
villfc  allowed  to  employ  the  persons  who  were  previoualy  at  work  oa 

the  mill  or  milts  ao  destroyed,  and  employ  them  in  the  night-time 

in  any  other  mill  or  mills,  &r  any  perioa  not  exceediog  ten  hours  io 

any  one  night." 

Hourfordinncr      §  2.  And  whereas  it  is  by  the  said  act  enacted,  that  there  fball 

to  be  between      \^^  allowed  to  every  person,  in  the  course  of  every  day,  not  le» 

eleven  and         ^^^  ^lalf  an  hour  to  breakfast,  and  not  less  than  one  full  hour  for 

^^*  every  dinner :  such  hour  for  dinner  to  be  between  eleven  of  the 

clock  in  the  forenoon  and  two  of  the  clock  in  the  afternoon :  and 

whereas  it  is  expedient  that  the  period  thereby  specified  for  the 

hour  of  dinner  should  be  altered ;  it  is  therefore  enacted,  that  lach 

hour  for  dinner  shall  b^  between  the  hours  of  eleven  of  the  dock 

in  the  forenoon  and  four  of  the  clock  in  the  afteraooa. 

Public  Act  ^  ^*  "^^  declared  to  be  a  public  act. 

Disputes  between  masters  and  workmen  in  Cotton  and  Weall^ 
Manufactories.    See  ftctDaaiv*    Vol.  V. 
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JF  a  person  who  hath  committed  an  offence  in  one  county,  fly  2  Haw.  c.  16. 

into  another  before  he  be  taken,  and  be  pursued  and  arrested  S  ^' 
in  such  county,  he  ought  to  be  brought  before  a  justice  of  the 
county  where  lie  is  taken,  and  be  committed  by  him  to  the  com- 
mon gaol  of  the  same  county,  &c. 

But  as  he  must  be  indicted  in  the  county  where  the  offence  was 
committed,  it  is  necessary  that  he  should  before  trial  be  removed 
by  habeas  corjnu  ad  deliberandum  et  recipiendum  See  S  Bac,  Abr. 
422.  which  aescribes  this  writ  as  lying  to  remove  a  person  to  the 
proper  place  or  county  where  he  committed  some  criminal  offence, 
and  recites  2  Haley  37.  "  that  justices  of  gaol  delivery  may  send 
prisoners  by  habeas  corpus  to  the  sheriff  of  another  county,  and  a 
precept  to  the  sheriff  of  that  other  county  to  receive  them,  namely, 
for  a  felony  committed  in  that  county,  thous^h  that  county  be  out 
of  the  circuit  of  the  justice  that  sends  them*  *  This  power  in  jus- 
tices of  gaol  delivery  is  perhaps  a  consequence  of  their  commis- 
sion, as  it  directs  them  to  deliver  the  gaol,  and  impliedly  gives  them 
every  authority  necessary  for  that  purpose.  But  justices  at  ses- 
sions have  no  commission  of  gaol  delivery,  and  therefore  the  same 
argument  will  not  apply  to  them. 

Stat.  SI  C.  2.  c.  2.  §  9.  expressly  prohibits  the  removal  of  any 
prisoner  except  in  certain  cases,  (one  of  which  is  '<  where  the 
prisoner  is  removed  from  one  prison  or  place  to  another  voithin 
the  same  county ,  in  order  to  his  trial,)  unless  it  be  by  habeas  corpus 
or  some  other  legal  writ.  And  the  justices  of  peace  eannoC  grant 
a  habeas  corpus  or  any  other  writ  (it  is  apprehended)  <^culated 
for  such  purpose. 

See  the  form  of  a  writ  of  habeas  corpus  ad  deliberandum  in  the 
Hegister  of  Writs,  p.  74r.  b. 

See  titles    '<  (jCommitmeat,*'    <<  SDUtt/ei[0,    XX.*'   <'  €j:flmmatien;" 
"  fttomicftie,"  "  3InWcmieiit,"  «*  3li»«ice0  of  i*e  Peace,"  «  ©ructM/' 
"  saanant." 


Countp  Court. 

[11H.7.C.15.  — 2&8Ed.6.c25,  — 12G.2.C.1S.  #7.] 

A  NCIENTLY,  the  comites^  counts^  or  earUy  had  the  government  County. 
•""  of  the  counties ;  and  afterwards  the  vice-comitesy  or  sheriffs. 
And  the  county  seemeth  to  be  nothing  else  but  the  district  of  the 
comes  or  count*  Shire  is  a  Saxon  word,  from  scyran,  to  sliare  or 
divide,  for  tiiat  the  shires  and  counties  are  divided  by  certain 
metes  and  bounds  from  each  other.  And  the  sheriff^  in  Saxon 
syregeresa^  is  the  reve^  grave,  or  governor  of  the  shtre ;  wherein 
-he  hath  great  power,  being  therein  the  chief  officer  upder  the 

The  sheriff  hokleth  in  his  county  two  courts ;  the  torn  and  the  ^^^^7  «>uit. 
county  court.    The  torn  is  the  king's  court  of  record  for  criminal 
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S  A  3  Ed.  6. 
c.  25. 

AVhen  to  be 
holden. 


Where  to  be 
kept. 

How  far  the 
sliorUr  is  judge. 


Of  what  Rum 
this  court  hath 
cognisance. 

Of  what 
offences  this 
court  hath 
cognisance. 
The  cause  of 
action  must 
arise,  and  the 
defendant  reside 
within  the 
county. 


11  H.  7.  c.  15. 
One  plaint  for 
one  trespass  or 
contract. 


Writ  of 
justicesb 


Count?  Court. 

cauBefl,  and  for  redressing  of  common  grieyatnoe*  within  the  oouDty ; 
the  county  court  is  not  a  court  of  record^  but  only  a  court  barooi 
for  civil  causes,  and  this  is  the  court  of  the  sheriff  himself. 

By  the  2&S  Ed,  6.  c. 25.  No  county  court  shall  be  longer  de- 
ferred than  one  month  from  court  to  court,  so  that  the  county 
court  shall  be  kept  every  month,  and  not  otherwise. 

And  this  is  to  be  accounted  twenty-eight  days  to  the  rooDth, 
and  not  according  to  the  month  of  the  calendar.    2  Inst,lU 

It  may  be  kept  at  any  place  within  the  county,  unless  restrained 
by  statute.     Wood's  Inst.  b.  4-.  c.  1 . 

The  suitors,  that  is,  the  freeholders,  are  the  Judges  in  this 
court;  except  that  in  re-disscisin,  by  the  statute  of  Merim, 
the  sheriff  is  judge.  And  by  the  statutes  concerning  parlia- 
mentary elections,  he  is  judge  at  the  election  of  knights;  for 
he  must  make  a  true  return  at  his  peril.  Barl,  Couotj 
Court. 

This  court  shall  hold  pleas  betwixt  party  and  party,  where  the 
debt  or  damage  is  under  40;.    4  Inst.266» 

But  in  a  replevin,  the  sum  may  be  above  40;.  4*  Inst,  266. 

Also  it  hath  not  cognisance  of  trespass  vi  et  armiif  because  a 
fine  is  thereby  due  to  the  king,  which  it  cannot  impose.  4  Ind» 
266. 

But  no  action  can  be  brou&^ht  in  the  county  court,  unless  the 
cause  of  action  arise,  and  the  defendant  reside  within  the  countj ; 
and  where  that  is  not  the  case,  the  action  may  be  brought  in  the 
courts  above,  although  for  a  less  sum  than  40;.  For  if  the  action 
cannot  be  brought  in  the  inferior  jurisdiction,  the  plaintiff  is  not 
therefore  to  lose  his  debt;  but  he  must  sue  in  the  superior 
courts.  JVekh  v.  Troi/te,  2  H.  Black.  29.  Tubb  v.  Woodward, 
6  T.  R.  175. 

By  the  1 1  H.  7-  c.  15.  No  plaint  shall  be  entered  in  the  county 
court,  but  where  the  plaintiff  or  his  attorney  is  present ;  and  the 

Elaintiff  shall  find  pledges  to  pursue  his  plaint:  and  he  sha>I 
ave  but  one  plaint  for  one  trespass  or  contract ;  on  pain  of  40i'f 
half  to  the  king,  and  half  to  the  prosecutor.  And  one  justice  mar 
examine  the  sheriff,  or  other  officer  making  default ;  and  shall. 
within  a  quarter  of  a  year,  certify  the  examination  into  the  ex- 
chequer. 

But  as  to  the  pledges  above  mentioned,  they  are  now  disused 
in  this  court ;  and  were  formerly  used  only  in  cases  where 
the  plaintiff  lived  out  of  the  county.  Greento.  11.  /?ea(f.  Coun- 
ty C. 

And  by  virtue  of  a  writ  of  justices  the  court  may  hold  plet  of 
trespass  vi  et  armis,  and  of  any  sum,  or  of  all  actions  personal 
above  40;.  For  this  writ  is  in  the  nature  of  a  commission  to 
the  sheriff,  for  the  sake  of  dispatch,  to  do  the  same  justice  in  this 
county  court,  as  might  otherwise  be  had  in  tlie  courts  at  Wei- 
minster,    4  Inst,  266. 

By  looking  into  any  of  the  treatises  on  the  county  court,  it  vIj 
be  seen  that  that  court  is  considered  in  the  nature  of  a  court 
baron.  The  writ  of  justices^  giving  power  to  this  court  to  bold 
pleas  above  40;.  in  some  instances,  does  not  alter  the  nature  o( 
this  court.  This  is  not  a  court  proprio  vigore  holding  pleas  ct 
above  40;.,  and  therefore  is  not  withm  the  meaning  of  i5  Gfo*^ 
c  80.»  which  gives  a  penalty  against  attornies  prosecuting  or  d^ 
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fending  without  a  certificate  any  suit  in  any  court  holding  pleas 
where  the  debt  or  damage  shall  amount  to  40ir.  or  more,  trou 
V.  AToyf ,  6  T.  R.  663. 

By  the  12  Geo.  2.  c- 13.  §  7.     If  any  person  shall  commence  or  ig  g.  2.  c.  13. 
defend  any  action,  or  sue  out  any  writ,  process,  or  summons,  or  Who  shall  act 
carry  on  any  proceedings  in  the  county  court,  who  shall  not  be  m  attorney  in 
admitted  attorney  or  solicitor  according  to  die  act  of  2  Geo.  2.  c.  23.,  *****  *^^^  • 
be  shall  forfeit  20/.  with  costs,  to  him  who  shall  sue  in  any  court 
of  record. 

The  plaintiff  in  this  court  first  takes  out  a  summons,  returnable  Summoni. 
at  the  next  county  court ;  and  if  the  defendant  do  not  appear, 
an  attachment  or  distringas  is  to  be  made  out :  but  if  the  defend- 
ant appear,  the  plaintiff  is  to  file  his  declaration,  shewing  his 
cause  of  action,  or  matter  of  complaint,  in  what  manner  the  ac- 
tion accrued,  at  what  time  and  place  the  wrong  was  done,  and  the 
damage  he  had  sustained.     Greevvo.  11.     Read,  County  C. 

If  the  defendant  doth  appear,  and  the  next  court  after  gives  a  Declaration. 
rule  to  declare,  and  the  plaintiff  doth  not  file  his  declaration  within 
the  time,  he  may  be  nonsuited.     Id, 

When  the  plaintiff  hath  declared,  he'  must  continue  his  suit  from  Contlnuanca. 
court  day  to  court  day,  otherwise  the  defendant  may  take  ad- 
vantage of  it ;  and  this  is  called  a  continuance,  being  an  adjourn- 
ing of  the  suit  from  time  to  time,  to  keep  it  on  foot.     Id, 

The  rule,  or  dies  datus,  is  when  farther  day  is  given  to  the  Diesdatus. 
plaintiff  to  declare,  or  to  the  defendant  to  plead ;  and  the  time 
given  is  usually  to  the  next  court*  day,  but  upon  occasion  it  may 
be  enlarged.    Id, 

The  next  court  afler  filing  the  declaration,  and  imparlance  given,  Answer. 
the  defendant  is  to  put  in  his  answer  or  plea,  and  if  the  plaintiff 
join  issue,  they  may  proceed  to  trial  the  next  court  day,  if  they 
proceed  not  farther  by  replication,  rejoinder,  surrejoinder,  and  the 
like.    Id, 

But  if  freehold  be  pleaded  by  the  defendant,  this  court  can  piea  of  freehold. 
proceed  no  farther,  for  freehold  shall  never  be  tried  without 
writ;  therefore  the   cause  must  be  removed:  as  when  a  de- 
fendant avoweth  for  damage    feasant,   and  the  plaintiff  justi- 
fieth  by  reason  of  common  of  pasture.     Wood's  Inst,  b,  4.  c.  1. 

Where  a  verdict  is  given  for  the  plaintiff,  and  judgment  entered  Judgment  and 
thereupon,  a  Jieri  facias  may  be  awarded  against  the  defendant's  distress. 
goods,  which  may  be  taken  by  virtue  thereof  and  appraised  and 
sold,  to  satisfy  the  plaintiff:  but  if  the  defendant  hath  no  goods 
whereupon  to  levy,  the  plaintiff  remains  without  remedy  in  this 
court,  for  it  being  no  court  of  record,  no  capias  lies  there ;  but  an 
action  may  be  brought  at  common  law  upon  the  judgment  entered. 
Greenvo,22,   Read,  County  C. 

Causes  are  removed  out  of  this  court  by  a  writ  of  recordari^  RemoTal  by 
which  issues  out  of  the  chancery,  directed  to  the  sheriff,  com-  recordari. 
mandinghim  to  send  the  plaint  that  is  before  him  in  his  county 
court,  (without  writ  o^  justices j)  into  the  court  of  king's  bench,  or 
common  pleas,  to  the  end  the  cause  may  be  there  determined. 
And  the  sheriff  is  hereupon  to  summon  the  other  party  to  be  in 
that  court  (into  which  the  plaint  is  to  be  sent)  at  a  day  certain. 
And  of  all  this  he  is  to  make  certificate  under  his  own  seal,  and 
the  seals  of  four  suitors  of  the  same  court.     Id, 
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Removal  bj  Cau8e8  are  also  remoyed  hypone^  which  diffisn  in  nothing  from 

pone.  a  recordarif  but  that  it  removes  such  suits  as  are  before  the  sheriff 

by  writ  o^  justices^  and  a  recordari  is  to  remoye  the  suit  that  is  by 

plaint  only,  without  writ.     Id. 
IUiDOT|d  after         And  although  the  plea  be  discontinued  in  the  county,  yet  tlie 
disoondnuafKA  plaintiff  or  defendant  may  remove  the  plaint  into  the  comnoa 

pleas  or  king's  bench,  and  it  shall  be  good,  and  he  shall  dedsra 

upon  the  same.    Id. 
Outlawry  pro-        jn  this  court,  after  tlie  quinto  exactui^  the  coroner  gives  juclg« 
nounced.  ment  of  outlawry.    4/ft^.266. 

Hundred  court.       Out  of  the  county  court  is  derived  the  hundred  court,  for  dw 

ease  of  the  subject ;  and  it  hath  like  jurisdiction  as  the  countj 

court,  and  may  be  held  every  three  weeks.    2  Insi.  71. 

Coimrp  f^air.    See  &girr  ^qI(» 


Count?  laate^ 

Several  ntet  'T'HE  several  rates  hereinafter  following,  in  order  to  avoid  the 
^"^  nd  '°^  t!r  inconveniences  of  separate  collections,  shall  for  the  future  be 
g«M    county    ]^yj^^  ^^  raised  by  one  general  county  rate. 

That  is  to  say, 

(1)  For  repairing  county  bridges,  and  highways  thereto  adjoin- 
ing, and  salaries  for  the  surveyors  of  bridges ;  as  directed  by  the 
5^2  H.  8.  c. 5.     1  Ann^ stA.c.1%.  and  52  Geo. 3.  e.  1 10. 

(2)  For  building,  enlarging,  and  repairing  county  gaols;  bj 
11  4*  12  ^.  c.  1 9.  and  24  Geo.  S.  sess.  2.  c.  54. 

(3)  For  repairing  shire  halls ;  by  the  9  Geo.  3.  c.  dO« 

S4)  For  building,  repairing,  and  fitting  up  houses  of  correction, 
I  employing  the  persons  sent  thither  by  the  17  Geo.  2.  c.5.§^ 
22  Geo.  3.  c.  ^*  §  5.    24  Geo.  3.  se$s.  2.  c.  S5.  §  2. 3. 4. 

(5)  For  the  master  of  the  house  of  correction  his  salary, 
and  relieving  the  weak  and  sick  in  his  custody;  by  the  7«/- 

(6)  For  relief  of  the  prisoners  in  the  ktng*s  bench  and  marshsl- 
aea  prisons,  and  of  poor  hospitals  in  the  county,  and  of  those 
that  shall  sustain  losses  by  fire,  water,  the  sea,  or  other  casualties, 
and  other  charitable  purposes  for  relief  of  the  poor,  aa  the  jus- 
tices iu  sessions  shall  toin&  fit ;  by  the  43  £/.  «•  2*  $  1 5*  53  Geo.  S. 
c.  113. 

(7)  For  relief  of  prisoners  in  the  county  gad ;  by  the  14£/« 

(8)  For  the  preservalion  of  the  health  ^  prisoners ;  by  ik 
14  Geo.  3.  c.  59» 

(9)  For  the  chaplain^s  salary  of  the  county  gaol  an4  baose  sf 
correction ;  by  the  13  Geo.  3*  e^  58#  5S  Geo.  3.  e.  46.  58  Ge^  3. 
C.32. 

(10)  For  setting  prifpaen  on  work ;  by  the  19  C.  2.  c»  4, 

(11)  The  treasurer's  ptfary ;  by  the  1 2  Geo.  2.  f .  28*  &  ^  Geo.  % 
C.51.  J  17, 
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(12)  Salarj  of  persons  making  returns  of  the  prices  of  eom ;  bf 
the  31  Geo.  3.  c.  30.  $  T^. 

(13)  Charges  attending  the  removal  of  any  of  the  said  general, 
county  rates  by  certiorari  ;  by  the  12  Geo.  2.  c.  29. 

(14)  Money  for  purchasing  lands  at  the  ends  of  county  bridges; 
bv  the  14.  Geo.  2.  c.  33. 

(15)  Charges  of  apprehending,  convey ing«  and  maintaining 
rogues  and  vagabonds ;  by  the  17  Geo,  2.  c.  5. 

(16)  Charges  of  the  soldiers'  carriages,  over  and  above  the 
officers*  pay  for  the  same,  by  the  several  yearly  acts  against 
mutiny  and  desertion,  and  by  the  militia  act  of  the  42  Geo*  3. 
c.  90.  §  95. 

(17)  The  coroner's  fee  of  9^.  a  mile  for  travelling  to  take  an 
inquisition,  and  20^.  for  taking  it ;  by  the  25  Geo.  2.  c.29. 

(18)  Charges  of  carrying  persons  to  the  gaol,  or  house  of  cor- 
rection ;  by  the  27  G.  2.  c.  3. 

(19)  The  gaoler's  fees  for  persons  acquitted  of  felony  or  dis^ 
charged  by  proclamation ;  by  the  14  Geo.  3.  c.  20.  &5  Geo.  3.  c.  50. 
36  Geo.  3,  c.  1 16. 

(20)  Charges  of  prosecuting  and  convicting  felons;  by  the 
25  Geo.  2.  c.  36.  27  Geo.  2.  c.  3.  14  Geo.  3.  c.  20.^  18  Geo.  3.  c.  19. 
58  Geo.  3.  c.  70.  §  4. 

(21)  Fees  to  clerks  of  assize,  clerks  of  the  peace,  clerks  of 
courts  or  their  deputies,  upon  the  acquittal  or  discharge  of  pri- 
soners.   55  Geo.  3.  c.  50.  §  6.    56'Geo.  3.  c.  116. 

(22)  Charges  of  prosecuting  and  convicting  persons  plundering 
shipwrecked  goods ;  by  the  26  Geo.  2.  c.  19. 

(23)  Charges  of  bnnging  insolvent  debtors  to  the  assizes,  in 
order  to  their  discharge,  if  themselves  are  not  able  to  pay ;  by  tho 
S2  Geo.  2.  c.  28. 

(24)  The  charges  of  transporting  felons,  or  conveying  them 
to  the  places  of  labour  and  confinement ;  by  the  6  Geo.  c.  23. 
§  3. 

(25)  Charges  of  carrying  parish  apprentices,  bound  to  the  sea- 
service,  to  the  port  to  which  the  master  belongeth;  by  the 
2  4r  3  Ann.  c.6. 

(26)  For  paying  one  moiety  of  the  charges  of  prosecuting 
masters  for  ill  treating  their  parish  apprentices  under  32  Geo.  3. 
c.57.§U. 

That  the  same  might  be  collected  with  as  much  ease,  and  as  is  G.  2.  c.  to. 
little  expense  as  possible,  by  stat.  V2  Geo.  2.  c.29.  §1.  the 'jus-  Sewoottolfly 
tices  at  their  general  or  quarter  sessions,  or  the  greater  part  of  ^*  ^^ 
them,  shall  have  power  to  make  one  general  rate  to  answer  all  the 
purposes  aforesaid. 

Which  rate  shall  be  assessed  in  such  proportions  in  every  parish 
or  place,  as  any  of  the  rates  by  the  said  severid  Jbrmer  acts  have 
been  usually  assessed. 

Under  this  act,  nothwithstanding  changes  of  circumstances  and  R.  v.  St.PMir» 
inequalities,  the  sessions  had  no  power  to  vary  the  proportions  in  Co?enugard«i, 
which  the  county  rate  had  usually  been  assessed  on  the  several  ^^^  ^^' 
parishes. 

But  now  by  stat.  55  Geo.  3.  c.  51.  intituled  **  An  act  to  amend  B5G.5.  c  51. 
an  act  of  his  late  majesty  king  George  the  secoodi  for  the  mora  easy 
assessing,  collecting,  and  levying  ofcounty  rates,^  aft^  renting  that 
'*  whereas  the  laws  now  in  force  are  found  ineffectual  for  the  oorrec- 

voL.  r.  u  0 
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55  O.  s.  cSi,     tion  of  the  disproporttont  which  now  exist,  or  which  may  from  time 

to  time  take  place,  in  the  assesfiments  of  county  rates,"  it  is  enacted. 
Justices  in  That  from  and  afler  the  passing  of  this  act,  it  shall  be  lawful 

general  or  quar-  for  the  justices  of  the  peace  of  the  several  counties  in  that  part 
ter  sessions,  to  of  Great  Britain  called  England,  assembled  at  their  general  or 
make  a  fair  and  qmirter  sessions,  or  at  any  adjournment  or  adjournments  thereof, 
rate*  whenever  ^^^  ^^^^7  ^^^  hereby  authorised  and  empowered,  whenever  cir- 
c'ircumsunces  cumstances  shall  appear  to  require  it,  to  order  and  direct  a  fair 
ai>pear  to  re.  and  equal  county  rate  to  be  made,  for  all  the  purposes  to  which 
quire  it.  the  county  stock  or  rate  is  now  or  shall  hereafter  be  made  liable 

by  law,  according  to  the  directions  herein-aAer  mentioned ;  and 

for  that  purpose,  to  assess  and  tax  every  parish,  township,  and 

other    place,  whether  parochial  or  extra-parochial,  within  the 

respective    limits  of  their    commissions,   rateably  and   equally, 

according  to  a  certain  pound  rate  (to  be  from  time  to  time  fixed 

and  pubHcly  declared  by  such  justices)  of  the  full  and  fmr  annual 

value  of  the  messuages,  lands,  tenements,  and  hereditaments, 

rateable  to  tlie  relief  of  the  poor  therein,  any  law  or  statute  to 

the  contrary  thereof  notwithstanding :  Provided  also,  that  nothing 

in  this  act  contained  shall  extend  or  be  construed  to  extend  to 

give  any  jurisdiction  to  the  justices  of  the  peace  of  the  said 

several  counties,  over  any  places  situate  within  the  limits  of  any 

liberties  or  franchises  having  a  separate  jurisdiction,  which  before 

the  passing  of  this  act  were  subject  to  rates  in  the  nature  of 

county  rates  imposed  and  assessed  by  the  justices  of  the  peace 

for  such  liberties  or  franchises,  or  which  were  exempt  from  the 

rates  of  the  county  in  which  they  lie,  either  in  the  whole  or  in 

Not  to  alter  pro-  part;  nor  to  alter  any  proportion  of  county  rate  payable  by  any 

portion  of  any    liberty  or  franchise  having  a  separate  jurisdiction,  as  established 

franchisebaTing  between  the  county  and  the  said  liberty  or  franchise,  provided 

dicdon^^"^""  ^^^^  exemption  or  proportion  shall  have  been  created  by  or  de- 

'  rived  from  grant,  charter,  or  any  special  local  act  of  parliament ; 

nor  to  compel  any  such  liberty  or  franchise,  paying  to  some  one 

or  more  of  the  rates  specified  in  the  preamble  of  an  act  passed  in 

the  twelfth  year  of  the  reign  of  his  late  majesty  king  George  the 

19  G.  2.  c-  39.     Second,  intituled  An  Act  Jbr  the  more  easy  assessing,  coiirctiugy 

and  levying  Bounty  rates,  to  pay  to  any  other  rate  Uierein  men- 
tioned, to  which  such  liberty  or  franchise  was  not  liable  to  con- 
Nor  to  alter  the  tribute  before  the  passing  of  the  said  act ;  nor  to  repeal  or  alter 
times  of  holding  the  provisions  of  any  acts  now  in  force  which  shall  have  fixed 
any  general  the  times  and  places  of  holding  any  general  or  annual  general 
quarter  sessions  geggions  or  adjournment  thereof,  for  the  assessing  the  sates  of  Miy 
rmtei^flsiiy  *  county,  or  for  the  raising,  levying^  or  collecting  the  same,  but 
i;oiintT.  ^^^^  syxc\\  provisions  so  fixing  the  time  or  place  of  holding  such 

general  or  annual  general  sessions  or  adjournment  thereof,  and  of 
then  and  there  exclusively  transacting  the  matters  therein  men- 
tioned respecting  the  county  rates,  shall  be  and  remain  in  full 
force ;  and  that  all  the  matters  and  things  which  in  and  by  this 
apt  are  authorised  to  be  done  by  the  justices  of  the  peace  at  their 
general  or  quarter  sessions,  or  at  any  adjournment  or  adjourn- 
ments thereof,  shall  be  done  and  performed  exclusively  at  such 
general  or  annual  general  sessions  or  at  some  adjournment  there- 
of, and  at  no  other  time  or  place  than  such  as  shall  have  been 
filled  by  any  such  act. 


52.  ^*  And  for  the  better  enabling  the  said  justices  to  make  sSG.3.  0.51. 
such  fair  aad  equal  county  rates,  it  shall  be  lawful  for  them,  at  Justices  to  re- 
any  general  or  general  quarter  sessions  of  the  peace,  or  at  any  quiro  church- 
adjournment  or  adjournments  thereof  (to  be   holden  after  the  ^^"^^J,^ 
passing  >9f  this  act)  and  as  often  as  they  shall  deem  it  expedient,  majce  returos  of 
and  they  are  hereby  authorised  and  empowered  to  issue  p/ecepts,  annual  value  of 
Signed  by  their  chairman,  or  by  the  clerk  of  the  peace  under  the  nteabjo  pro* 
authority  of  the  said  court,  to  the  high  constables,  petty  con-  perty. 
stables,  churchwardens,  overseers  of  the  poor,  assessors  and  col- 
lectors of  public  rates  and  taxes  of  or  for  the  several  and  respec- 
tive parishes,  townships,  and  places,  whether  parochial  or  other- 
wise, within  their  jurisdiction,  or  to  such  and  so  many  of  them  as 
to  the  said  justices  shall  seem  expedient,  requiring  the  said  con- 
stables, churchwardens,  and  overseers  of  the  poor,  assessors  and 
collectors  respectively,  to  make  returns  in  writing  to  the  jjistices 
<0f  their  respective  divisions  in  petty  sessions  assembled  (which 
cetums  shall  be  verified  on  oath,  at  the  time  of  delivery,  before 
any  two  or  more  such  justices),  of  the  total  amount  of  the  full  and 
fair  annual  value  of  the  several  estates  and  rateable  property 
within  the  parish,  township,  or  place,  whether  parochial  or  other- 
wise, to  which  they  respectively  belong,  charged  or  assessed  to 
the  pear's  rate  at  the  time  of  making  such  return,  or  liable  so  to 
be,  or  charged  or  assessed  on  any  other  rate  or  assessment, 
whether  parochial  or  public,  without  regard  nevertheless  to  the' 
actual  amounts  or  sums  asse^ed  on  the  property  therein,  save 
and  except  in  such  parishes^  townships,  or  places  only,  where 
such  properly  is  assessed  to  the  full  and  fair  estimated  annual  pro* 
ductile  value.'' 

§  3.  And  **  it  shall  be  lawful  for  the  said  justices  so  assembled  Justices  acting 
at  their  general  or  quarter  sessions  as  aforesaid,  and  they  are  fordivisionscia- 
hereby  authorised  and  empowered  from  time  to  time,  whenever  po^«'«^^*^  '**• 
thev  shall  deem  it  expedient  for  the  purposes  of  this  act,  also  to  ^^^°  ^ 
make  an  order  or  orders  for  the  justices  of  the  peace,  within  the 
limits  of  their  commissions,  to  meet  from  time  to  time  within  the 
several  divisions  in  and  for  which  they  respectively  act,  and  to 
4ix  therein  the  time  of  such  first  meeting ;  and  the  said  justices 
in  their 'respective  divisions  shall  have  power  to  adjourn  from  time 
to  time,  until  the  purposes  of  this  act  shall  be  completed  ;  and 
any  two  or  more  such  justices,  assembled  at  any  such  meeting, 
shall  receive  the  returns  of  ths  said  constables,  churchwardens, 
overseers,  assessors,  and  collectors,  causing  die  same  to  be  veri- 
-fied  as .  before  directed,  and  them  and  every  or  any  of  them  to 
examine  on  oath  touching  any  matters  and  things  contained  in  To  examine 
such  returns,  as  in  the  judgment  of  the  said  justices  may  appear  oYeneersy  &c 
necessary  for  the  purposes  of  this  act,  and  to  report  their  pro-  S?  °^^'^  j^^, 
ceedings  to  the  said  justices  assembled  at  the  next  or  any  subse-  ceedhi^  to* the 
quent  general  or  quarter  sessions,  as  they  shall  have  ordered  and  next  or  subse. 

directed."  quent  quarter 

§  4.  And  "  in  case  any  constable,  churchwarden,   overseer,  ^lons* 
assessor,  or  collector  aforesaid,  shall  neglect  or  make  default  in  dj^rehww-dens 
making  any  such  return  in   manner  aforesaid,  to  the  precepts  andoversecra 
which  shall  be  issued  by  or  under  the  authority  of  the  said  not  making  re- 
justices ;  then  and  in  every  such  case  each  and  every  such  con-  turns, 
stable,  churchwarden,  overseer,  assessor,  or  collector  so  neglect- 
ing and  making  default,  (without  sufficient  excuse  to  be  allowed 
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Not  exceeding 
20/. 


Justices  in  petty 
sessions  assem- 
bled, empower- 
ed to  issue  their 
precepts  to 
officers,  requir- 
ing them  to 
make  returns  in 
writing. 


Parishes  may  be 
be  assessed,  al- 
though no  re- 
turn made. 


Or  at  some  petty 
sessions  or  ad- 
Joumment. 


Justices  eni* 
powered  to 
order  com- 
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by  the  said  justices  in  their  said  general  or  quarter  sessions)  shall 
forfeit  and  pay  such  sum  and  sums  of  money,  not  exceeding  20/. 
as  shall  or  may  be  ordered  or  adjudged  by  such  justices  so  assem- 
bled as  aforesaid,  to  be  levied  on  the  goods  and  chattels  of  each 
and  every  churchwarden  and  overseer  of  the  poor  so  neglecting 
or  making  default." 

§  5.  And  *^  in  case  of  default  by  not  making  due  return  of  any 
matter  or  thing  required  by  the  precept  of  the  justices  in  general 
or  general  quarter -session  assembled,  as  before  directed,  it  shall 
be  lawful  for  the  justices  in  their  respective  divisions  in  petty 
sessions  assembled,  or  any  two  or  more  of  them,  to  issue  their 
precepts  to  any  officer  or  officers  before  described,  who  shall  have 
made  such  default,  to  make  their  returns  in  writing,  as  before 
required,  to  them,  on  a  day  and  at  a  place  therein  to  be  named, 
and  so  from  time  to  time  as  often  as  shall  be  necessary ;  and  in 
case  any  officer  before  described  shall  neglect  or  make  default  in 
making  any  such  return  to  the  precepts  which  sliall  be  issued  by 
any  two  or  mors  justices  acting  for  the  division  wherein  such 
default  shall  be  made,  then  and  in  every  such  case  each  and 
every  such  officer  before  described,  so  neglecting  and  making 
default  as  aforesaid,  without  sufficient  excuse  to  be  allowed  by  the 
said  justices  acting  for  such  division,  shall  forfeit  and  pay  any 
sum  not  exceeding  20/ ,  as  shall  or  may  be  ordered  and  adjudged 
by  such  last-mentioned  justices,  to  be  levied  on  the  goods  and 
chattels  of  the  officers  so  neglecting  or  making  default." 

§  6.  And  "  if  any  churchwarden  or  churchwardens,  overseer 
or  overseers,  assessor  or  assessors,  or  collector  or  collectors,  shall 
neglect  or  make  default  in  making  such  return  or  returns  as  afore- 
said, or  if  it  shall  happen  that  notwithstanding  the  incurring  of 
any  such  penalty  or  penalties  as  aforesaid  for  or  on  account  of 
such  neglect  or  default,  a  return  for  any  parish,  township,  or 
place,  whether  parochial  or  otherwise,  shall  not  be  made  within 
the  time  limited  for  the  making  thereof,  then  and  in  every  such 
case  it  shall  be  lawful  for  the  said  justices,  and  they  are  hereby 
required,  cither  at  the  said  general  or  quarter  sessions,  or  at  any 
adjournment  or  adjournments  thereof,  or  at  some  subsequent 
general  or  quarter  sessions  to  be  held  for  the  same  county,  or  at 
some  adjournment  or  adjournments  thereof,  or  at  some  petty 
sessions,  or  adjournment  or  adjournments  thereof  respectively,  as 
the  case  may  be,  to  ascertain  the  annual  value  of  the  property 
chargeable  to  the  county  rate,  within  or  for  each  and  every  the 
parish,  township,  and  place,  whether  parochial  or  otherwt8e«  of 
which  the  constable  or  constables,  churchwarden  or  church* 
wardens,  overseer  or  overseers,  assessor  or  assessors,  collector 
or  collectors,  shall  have  so  neglected  or  made  default  in  making 
such  return  as  aforesaid,  by  issuing  fresh  precepts,  or  by  such 
other  means  as  may  appear  to  the  said  justices  the  roost  con- 
venient and  proper  towards  the  obtaining  a  just  and  fair  estimate 
of  such  annual  value  ;  and  the  said  justices  of  the  peace  of  the 
county  in  general  or  quarter  sessions,  or  any  adjournment  or 
adjournments  thereof,  assembled,  acting  on  their  own  discretion, 
or  on  the  report  of  any  two  or  more  justices  acting  in  and  for 
any  division  of  such  county,  as  the  case  may  be,  shall  order  such 
allowance  or  compensation  to  be  made  to  the  persons  employed 
io  ascertaining  the  said  annual  value  and  in  making  such  returns 
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as  aforesaid,  as  to  the  said  justicoB  so  assembled  shall  appear  55G.3.  c.  £]. 
reasonable  ;  and  all  such  allowances  and  compensations,  and  other  pensation  to  le 
expenses  as  shall  be  thereby  incurred,  shall  be  by  the  said  justices  charged  upon 
so  assembled  charged  upon  the  parish,  township,  or  place,  whe-  {jf''*j«**'^  ^  f  ' 
ther    parochial    or   otherwise,   of  which   the   churchwarden   or  which  shall  haye 
churchwardensy  overseer  or  overseers  of  the  poor,  shall  have  so  made  default. 
neglected  or  made  default  as  aforesaid,  in  addition  to  the  pro- 
portion of  the  said  county  rate  to  be  paid  by  such  parish,  town- 
ship, or  place,  whether  parochial  or  otherwise  ;  and  such  allow- 
ances, compensations,   and  expenses,  shall  and   may  be  raised, 
levied,  and  collected  by  such  and  the  like  ways  and  means  as  the 
said  county  rate  can  or  may  be  raised,  levied,  and  collected,  and 
shall  be  paid  therewith,  due  distinction  being  made  in  the  case  of 
every  such  additional  assessment  between  the  sum  or  sums  charged 
for  and  on  account  of  any  such  expenses  and  the  sum  or  sums 
assessed  as  and  for  the  county  rate." 

§7*  Provided  always,  "that  in  all  cases  and  places  as  afore-  Parishesmaybe 
said,  where  there  are  no  churchwardens  or  overseers  of  the  poor,  assessed  where 
or  where  no  rate  is  made  and  collected  for  the  relief  of  the  poor,  "°  overseers  or 
or  where  the  justices  of  the  peace  of  any  county  or  of  any  divi-  ^^  wher«no    ' 
sion  thereof,  assembled  as  aforesaid,  for  the  purpose  of  receiving  poor's  rate,  or 
such  returns  as  aforesaid  of  the  annual  value  of  the  property  where  retiurAi 
chargeable    to   the   county  rate,  shall  be   of  opinion  that  the  insufficient, 
returns  made  to  them  do  not  afford  a  full,  fair,  and  just  account 
of  the  annual  value  of  the  property  rateable,  it  shall  and  may  be 
lawful  to  and  for  the  said  justices  of  the  peace  so  assembled,  to 
summon  before  them  any  one  or  more  substantial  inhabitant  of 
such  places  respectively,  or  any  other  person  or  persons  whom 
they  the  said  justices  may   think  proper,  to  give  evidence  as 
to  the  fair  annual  value  of  such  rateable  property  ;  and  then  and 
there  to  examine  such  inhabitant  or  inhabitants  and  other  person 
or  persons  respectively  on  oath  (which  oath  any  one  or  more  of 
the  said  justices  is  and  are  hereby  authorised  to  administer)  as  to 
the  annual  value  of  such  property." 

§  8.  And  **  in  such  place  or  places  where  there  is  no  poor's  rate,   Wberenopoor's 
or  overseer  of  the  poor  or  churchwarden,  or  other  officer,  neces-  f«te  or  overseer^ 
sary  for  the  execution  of  the  provisions  of  this  act,  residing  within^  ^  ©Int"  ^^  ^" 
the  limits  of  the  jurisdiction  of  the  justices  of  the  peace  of  the  vide  56  6.  s. 
county  requiring  such  returns,  and  in  which  there  is  any  property  c.  49.  pott., 
liable  to  the  poor's  rate,  but  not  rated  or  assessed  thereto,  it  shall 
and  may  be  lawful  for  the  said  justices  of  the  peace  of  the  county, 
assembled  as  aforesaid,  or  for  the  justices  of  the  peace  resident  m 
and  acting  for  any  division  of  the  county  in  which  such  place  or 
places  are  situate,  at  any  petty  sessions  or  adjournment  thereof, 
to  be  holden  by  them  within  such  division  as  aforesaid,  and  they 
are  hereby  authorised  and  required,  to  appoint  one  or  more  proper 
person  or  persons  to  act  as  overseer  or  overseers,  or  other  such 
officer  as  aforesaid,  who  is  and  are  hereby  authorised,  empowered, 

and  required  to  act  within  such  place  or  places  respectively,  for  __ . . 

fl,      .  ^     ^,  r-^i."      ^*.  J         u  whichperwnso 

enectmg  the  purposes  of  this  act ;  and  such  person  or  persons  appointed  shall 

respectively  shall  have  tlie  like  powers  vested  in  him  or  them,  be  Tested  with 

and  shall  be  subject  to  the  same  regulations  and  penalties  for  full  powers  as  if 

effecting  all  such  purposes,  as  fully  and  effectually  ta  all  intents  he  *ad  been  ap- 

and  purposes,  as  if  be  or  they  had  been  appointed  overseer  or  ^^^  ^^^' 
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55  G.  5.  c  51.  overgeers  of  the  poor,  or  churchwarden  or  churchwardens,  or  other 

officer  or  officers,  under  any  law  or  laws  now  in  force." 
Justices  em-  §  9.  **  And  for  the  better  enabling  as  well  the  said  justices  in 

powered  to  call  general  or  quarter  sessions  assembled,  as  the  justices  of  the  several 
for  all  parlia-  divisions  acting  under  the  order  or  orders  of  the  justices  assembled 
"arorf5at^M*cs»-  *®  aforesaid,  respectively,  to  ascertain  the  fair  annual  value  of  all 
ments,  &c.         property  liable  to  be  so  rated ;  it  is  hereby  further  enacted,  that  it 

shall  and  may  be  lawful  to  and  for  such  justices,  or  any  two  or 

more  of  them,  from  time  to  time,  whenever  the  satne  may  be  ia  the 

judgment  of  such  justices  necessary  for  the  more  correct  execution 

of  this  act,  to  cause  any  of  the  books  of  asffessment  of  any  rates  or 

taxes,  parliamentary  or  parochial,  which  have  lately  been,  are  no«r, 

or  shall  hereafter  be  laid  on  any  part  of  the  property,  liable  to  be 

assessed  towards  the  purposes  for  which  a  county  rate  is  applicable, 

and  the  valuation  by  which  such  assessments  are  or  were  made, 

mentioned,  and  described,  within  any  parish  or  place  within  the 

limits  of  the  jurisdiction  of  the  said  justices,  in  the  hands  of  any 

constable,  churchwarden,  overseer,  assessor,  or  collector,  to  be 

To  take  copies    brought  before  them  or  him,  and  to  take  copies  or  extracts  of  and 

or  extracts  from  from  such  books  or  any  parts  thereof,  or  to  order  and  direct  any 

books  of  assess-  person  to  take  such  copies  or  extracts  from  such  books,  in  the 

meiit,  &c.  hands  of  them  or  any  of  them  without  having  the  same  brought 

before  the  said  justices,  or  to  call  before  them  any  such  constable, 

churchwarden,  overseer,  assessor  or  collector,   to  give  evidence 

respecting  the  same,  as  they  or  he  or  any  of  th^m  shall  think  fit, 

such  compensation  being  made  to  the  person  or  persons  employed 

for  any  ot  the  purposes  aforesaid,  as  the  said  justices  or  any  two  or 

Penalty  of  10^  more  of  them  shall  think  reasonable ;  and  if  any  person  or  persons, 

on  persons  in      in  whose  custody  or  power  any  of  the  said  books  may  be,  ^1 

whose  custody,    neglect  or  refuse  to  attend  the  said  justices  with  such  book  or 

Tc^^l^n*  tT     ^^^^^9  ^^  *®  permit  any  such  copies  or  extracts   to  be  taken  as 

at*teiSortoper-  aforesaid,  or  to  give  such  information  or  evidence  on  oath  as  may 

mil  extracts.       be  required  by  such  justices  (which  oath  such  justices  or  any  ooe 

or  more  of  them  are  and  is  hereby  authorised  to  administer)  then 

and  in  every  such  case,  every  person  who  shall  so  refuse  or  neglect, 

shall  for  every  such  offence  forfeit  and  pay  any  sum  not  exceedinf 

10/. ;  and  moreover  it  shall  be  lawful  for  such  justices  in  the  Hkf 

cases,  from  time  to  time  to  cause  copies  of  the  total  amount 

assessed  in  each  parish,  township,  or  place,  in  respect  of  any  aidi 

or  taxes  payable  to  his  majesty,  his  heirs  or  successors,  and  the 

total  amount  of  the  valuation  of  the  property   on  which  such 

assessments  were  made  in  any  year  then  elapsed,  to  be  made  out 

Clerks  to  com-    by  the  clerk  to  the  commissioners  of  each  district  within  the  limits 

missionersto       of  the  jurisdiction  of  such  justices,  such  compensation  being  made 

makeoutaMen-  ^^  ^jjg  respective  clerks  as  the  said  justices,  or  any  two  of  them, 

"**°^*  shall  think  reasonable ;  and  if  any  such  clerk  shall  neglect  or 

refuse  to  make  out  such  copies  within  a  reasonable  time  after  bis 
Penalty  for  receipt  of  the  order  of  such  justices,  every  such  clerk  shall  forfeit 
neglftct.  and  pay  the  sum  of  20/, 

Persons  autho-  J  iQ.  "  And  for  the  better  enabling  the  churchwardens  and  ofer- 
rised  to  enter  ggg,.g  ^f  ^jjg  poor,  chief  constables,  and  other  persons,  to  make 
^^rta^  value,   accurate  returns  as  herein-before  required,  in  cases  where  doubts 


are  entertained;"  it  is  further  enacted,  "  that  it  shall  be  lawful  for 
them,  or  any  o 
may  select  for 


them,  or  any  of  them,  or  for  such  other  person  or  persons  as  tbey 
for  that  purpose,  by  warrant  under  the  hands  and  seals 
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of  any  two  or  more  justices  of  the  peace  of  the  county  in  general  S5  G.  3.  c.  ^i. 

or  quarter  sessions  assembled,  to  enter  upon,  view,  and  examine 

all  and  any  lands  or  other  property  chargeable  to  the  county  rate, 

in  order  to  ascertain  the  annual  value  at  which  the  same  ought  to 

be  charged :  provided  always,  that  no  such  entry  shall  in  any  case 

be  made,  unless  fourteen  days'  previous  notice  of  the  intention  of  Fourteen  dnyt' 

making  such  entry  shall  have  been  given  under  the  hands  and  seals  notice  of  inten- 

of  the  justices  authorising  the  same,  to  the  churchwardens  or  over-  ^onoT  entry  to 

seers,  or  to  the  person  or  persons  appointed  to  act,  in  default  of  ^  P^""*- 

such  churchwardens  or  overseers  of  the  parish,  township,  or  place, 

whether  parochial  or  otherwise,  and  to  the  person  or  persons 

whose  lands  are  to  be  entered  upon  for  the  purpose  of  making 

such  valuation." 

J  11.  And,  "whenever  the  justices  in  general  or  quarter  ses-  justices  of 
aions  assembled  shall  have  ordered  any  county  rate  to  be  made,  dmaion  to  ccr- 
which  they  are  hereby  authorised  to  order  from  time  to  time  tify  value  ajwer- 
whenever  the  same  shall  be  necessary,  and  the  justices  in  petty  *f>ne^  to  jus- 
sessions  shall  by  any  of  the  aforesaid  ways  and  means  have  ascer*  *'^  *"  querter 
tained  to  their  own  satisfaction  tlie  fair  and  just  annual  value  of  '®*"^''** 
any  or  of  all  the  rateable  property  within  their  respective  divisions, 
and  they  are  hereby  required  from  time  to  time  to  certify  under 
their  hands  the  true  amount  thereof,  to  the  then  next  general  or 
quarter  sessions  of  the  peace  for  the  same  county,  to  the  intent  that 
at  such  general  or  quarter  sessions,  or  at  some  adjournment  or  ad- 
journments thereof,   or  at  some   subsequent   general  or  quarter 
sessions,  or  adjournment  or  adjournments  thereof,    the  justices 
there  assembled  may  from  time  to  time,  and  as  oflen  as  they  shall 
deem  it  necessary,  make  a  fair  and  equal  rate  on  all  such  rateable 
property,  or  correct  any  inequalities  which  upon  appeal  shall  be 
shewn  to  their  satisfaction  to   exist  in  any  rate  now  existing  or 
hereafter  to  be  made." 

§  12.    "And  it  shall  be  lawful  to  and  for  the  justices  of  the  justices  antho- 
peace  of  any  county,  or  the  major  part  of  them,  in  general  or  rised  tu  issue 
quarter  sessions,  or  at  any  adjournment  or  adjournments  thereof,  warrants  for 
assembled,   as   often  as  they  shall  have  deemed  it  necessary  to  levying  new 
make  a  rate  or  rates,  assessment  or  assessments  on  all  the  rateable  J****'  Jj^*" "ac-"^ 
property  within  the  limits  of  their  jurisdiction,  according  to  the  ^^^ 
fair  annual  value  of  the  same,  as  derived  from  any  or  all  of  the 
several  sources  of  information  which  are  herein-hefore  mentioned, 
and  they  are  hereby  authorised  and  empowered  to  order  warrants 
to  be  from  time  to  time  issued,  in  the  same  manner  as  no^  autho- 
rised and  practised  by  law  for  collecting  the  county  rates,  to.  the 
several  high  constables  within  their  respective  counties,  ordering 
and  requiring  them  to  issue  their  warrants  to  the  respective  c^ver- 
seers  of  the  poor  within  their  respective  divisions,  to  levy,  collect, 
and  pay  to  the  said  high  constables  within  a  time  to  be  named  and 
limited  in  the  warrant  to  be  issued  from  the  sessions  as  afbresaid, 
all  such  rate  or  rates,  assessment  or  assessments,  which  each  high 
constable  shall  and  he  is  hereby  directed  and  required  to  pay,  at 
such  time  as  shall  be  specified  m  such  warranty  to  the  treasurer 
of  the  county  for  the  time  being,  to  be  applied  and  disposed  of  in 
such  manner  and  for  such  purposes  as  the  county  stock  or  rate  is  Overseer  not 
now  applicable  or  may  hercafler  be  made  applicable  by  law ;  and  paying  county 
in  case  any  overseer  or  ox'erseers  of  the  poor,   or  other  person  rate- 
appointed  to  act  as  such  under  the  provisions  of  this  act,  in  any  of 
the  several  parishes,  townships,  or  places,  whether  parochial  or 

u  u  4f 
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55  0. 5.  c.  5(.   otherwMer  ivithin  uiy  county  liable  to  pay  the  same,  shall  neglect, 

make  default,  or  refuse  to  pay  the  same  within  the  time  to  be 
specified  and  limited  for  that  purpose  as  aforesaid,  to  the  high 
constable  of  the  division  within  which  such  overseer  or  overseers, 
or  other  person  or  persons  so  liable  and  neglecting  to  pay,  shall 
reside  or  be  appointed  to  act,  it  shall  and  may  be  lawful  for  any 
justice  of  the  peace  of  the  said  county,  upon  complaint  thereof 
made  by  any  such  high  constable,  by  warrant  under  the  Iiand 
and  seal  of  any  such  justice,  to  levy  the  same  by  distress  and  sale 
of  the  offender's  goods  ;  and  the  overseer  or  overseers  of  the  poor 
of  any  parish,  township,  or  place,  whether  parochial  or  otlierwise, 
or  other  person  or  persons  appointed  to  act  as  such  overseer  or 
overseers,  shall  and  may  and  is  and  are  hereby  empowered  to  levy 
and  raise  by  an  equal  rate  or  assessment  upon  all  and  every  the 
several  estates  and  property  rateable  ta  the  relief  of  the  poor, 
within  their  respective  parishes,  townships,  or  places,  whether 
parochial  or  otherwise,  such  sum  and  sums  of  moneys  as  sliail  be 
required  and  necessary,  in  order  to  raise  the  several  sums 
assessed  upon  such  parishes,  townships,  or  places  respectively,  or 
Tornmbun*  to  reimburse  such  overseer  or  overseers,  or  otlier  person  or 
ofensen,  persons  as  aforesaid,  such  sum  or  sums  of  money  as  they  shall 

respectively  have  paid  on  account  of  the  sanie ;  such  rate  or 
Rate  to  be  paid  assessment  to  be  paid  by  the  occupier  or  occupiers  for  the  time 
by  the  occupier,  being  of  such  estates  ana  rateable  property  as  aioresaid.*' 
In  places  where  J  13.  «  And  whereas  it  would  be  inconvenient  and  oppressive 
poor  rate  does  ^^  many  townships  or  places,  that  the  sum  of  money  which  may 
«ppW  ^i^fcM  ^®  assessed  on  them  as  or  for  a  county  rate  under  this  act, 
may  order  should  be  paid  out  of  any  rate  made  for  the  relief  of  the  poor, 

eounty  rate  to  where  such  poor  rate  doth  not  apply  separately  and  distinctly  to 
be  levied  as  the  parish,  township,  or  place  ;  it  is  enacted,  that  it  shall  be  lawful 
where  no  poor    f^^  ^he  justices  of  tne  peace,  at  their  general  or  quarter  sessions, 

or  at  any  adjournment  thereof,  if  they  shall  think  convenient,  to 

order  the  sum  of  money  directed  to  be  assessed  as  or  for  the 

county  rate  on  any  such  parish,  township,   or  place,   whether 

parocnial  or  otherwise,  to  be  paid  and  levied  on  the  churchwanleos* 

overseers,  or  petty  constables,  of  qr  for  any  such  parish,  township, 

or  place,  in  such  manner  as  the  same  is  herein  directed  to  be  paid 

and  levied  in  cases  where  no  rate  is  made  for  the   relief  of 

the  poor.*' 

^P?™^  ■^-  J  14.  Provided  always,  "  that  if  the  churchwarden  or  church- 

gnrr    may  ap-  ^jy^gj^^  overseer  or  overseers  of  the  poor,  or  other  inhabitaot  or 

Vide  post  Stat,    inhabitants  of  any  parish,  township,  or  place,  whether  parochial 

56  G.  3.  c.  49.  or  otherwise,  where  there  is  no  churchwarden  or  overseer,  or 
5  5.  and 57  G.J.  person  appointed  to  act  as  such,  shall  at  any  time  have  reason  to 
••  ^'  i^'^  2.  ^hink  that  such  parish,  township,  or  place,  is  aggrieved  by  any  rate 

now  existing  or  hereafler  to  be  made,  either  in  pursuance  of  this 
act  or  of  any  act  or  acts  now.  in  force,  whether  it  be  on  account  of 
the  proportions  assessed  upon  the  respective  parishes,  townships, 
or  places  being  unequal,  or  on  account  of  some  one  or  more  of 
them  being  without  sufficient  cause  omitted  altogether  from  the 
rate,  or  on  account  of  such  parish,  township,  or  place  being  rated 
at  a  higher  proportion  of  the  pound  sterling  according  to  the  &ir 
annual  value  of  the  rateable  property  therein,  or  on  account  of 
some  other  parish  or  parishes,  township  or  townships,  place  or 
places  being  rated  at  a  lower  proportion  of  the  pound  sterlipg 
according  to  the  fair  annual  value  ot  the  rateable  property  thereiii> 
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than  has  been  fixed  and  declared  by  the  justices  of  the  peace  of  g^Q  3^  ^  jj, 
tlie  said  county,  in  sessions  assembled,  as  the  basis  of  the  rate  of 
tlie  said  county,  or  on  account  of  any  other  just  cause  of  com- 
plaint whatsoever;  it  shall  be  lawful  for  such  churchwarden  or 
churchwardens,  overseer  or  overseers  of  the  poor,  or  other  in-  ^  * 

habitant  or  inhabitants  where  there  is  no  churchwarden  or  over- 
seer, or  person  appointed  to  act  as  such,  to  appeal  to  the  justices 
of  the  peace  for  the  county  at  any  general  or  quarter  sessions, 
against  such  part  of  the  rate  only  as  may  affect  the  parish  or 
parishes,  township  or  townships,  place  or  places,  which  are 
unequally  rated,  or  which  shall  appear  to  be  over-rated  or  under- 
rated, or  omitted  altogether  from  the  rate ;  and  the  said  justices 
are  hereby  empowered  to  hear  and  finally  determine  the  same,  and 
either  to  confirm  such  parts  of  the  rate  as  have  been  appealed 
against,  or  to  correct  such  inequalities,  disproportions  or  omissions, 
as  shall  be  proved  to  exist  therein,  in  such  manner  as  to  them  the 
said  justices  shall  appear  fair,  just,  and  equitable;  any  thing  in 
this  act,  or  any  former  act  or  acts,  or  any  law,  usage,  or  custom 
to  the  contrary  thereof  notwithstanding :  provided  nevertheless, 
that  upon  such  appeal,  no  such  rate  shall  be  quashed  or  destroyed 
in  regard  to  any  other  parish,  township,  or  place,  unless  in  cases 
where  the  justices  of  the  peace  of  any  county,  in  general  or  quarter 
sessions  assembled,  or  the  major  part  of  them,  shall  deem  it  neces- 
sary to  proceed  to  the  makini;  of  an  entire  new  rate,  and  shall 
proceed  therein  according  to  the  provisions  of  this  act." 

§15.  Enacting,  that  expense  of  appeals  to  be  paid  by  parishes, 
or  persons  appealing,  is  repealed  by  57  Geo.  3.  c,  9^.  §  3. 

§  16.  And  **  it  sliall  and  may  be  lawful  for  the  justices  of  the   Power  to  jus- 
peace   of  any  county,  in  general  or  quarter  sessions,  or  any  ad*  tices  to  com- 
journment  thereof,  from  time  to  time  assembled,   to  order  such  pcn«t«  penoni 
allowances  and  compensations  to  be  made  to    the    overseers,  •"*P'**y*"»  ®'*' 
churchwardens,  constables,  assessors,  collectors,  clerks,  or  other  °  co""/'*** 
persons  employed  in  the  execution  of  this  act,  which  have  not 
herein-before  been  provided  for,  from,  by,  and  out  of  the  monies 
assessed,  levied,  and  collected  by  any  county  rate  made  under  this 
or  any  former  act  or  acts,  as  to  the  said  justices  shall  appear 
reasonable  and  proper." 

$  19.  '^  And  the  justices  of  the  peace  of  the  said  several  counties  High  constables 
are  hereby  authorised  and  empowered  to  demand  and  take,  when*  ^  8**®  security 
ever  they  shall  think  fit,  good  and  sufficient  security,  to  be  ap* 
proved  of  by  the  said  justices  in  general  or  quarter  sessions 
assembled,  from  the  high  constables  employed  in  the  collecting 
and  levying  the  rates;  and  if  any  such  high  constable,  upon 
being  so  called  upon  by  the  said  justices,  shall  neglect  or  refuse 
to  give  such  security  as  shall  be  approved  by  them,  it  shall  then 
be  lawful  for  the  said  justices  of  the  peace  in  quarter  sessions 
assembled,  to  order  and  direct  the  churchwardens  and  overseers 
of  the  poor,  or  other  persons  appointed  to  assess,  collect,  and  levy 
the  rates  of  any  parish,  township,  or  place,  to  pay  the  quota 
which  shall  be  assessed  thereupon  towards  the  county  rate,  to  the 
treasurer  of  the  county,  division,  or  place  in  which  such  parish, 
township,  or  place,  shall  be  situate;  and  the  receipt  of  such 
treasurer  shall  be  a  sufficient  discharge  for  the  same." 

^20.   And  "all  and  every  the  clauses,  powers,   directions,  Extending for- 
provisions,  and  authorities  contained  in  the  said  act,  made  in  the  ^^  ^^^  ^^    '* 
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55  G.  8.  c.  51.    twelfth  year  of  his  late  majesty  king  George  the  seoood,  intitaled 
]  2  G.  2.  c.  29.    An  act  for  the  more  easy  assessing,  collectings  and  levying  county 

rates  ;  and  also  so  much  of  another  act  made  in  the  thirteenth 

year  of  the  reign  of  his  said  late  majesty  king  George  the  second, 

15  G.  2.  c.  18.    intituled  An  act  to  continue  several  acts  therein  mentioned^  Ac. 

And  for  extending  the  poxi)ers  and  authorities  of  justices  of  the 
peace  of  counties,  touching  county  rates,  to  the  justices  of  the  peace 
of  such  liberties  and  franchises  as  have  commissions  of  the  peace 
tvithin  themselves,  as  relates  to  county  rates  (save  and  except 
such  parts  thereof  respectively  as  are  hereby  varied,  altered,  or 
repealed)  shall  be  good,  valid,  and  effectual,  for  the  purposes  of 
assessing,  levying,   collecting,  and  enforcing  the  payment  of  the 
rate  or  rates  hereafler  to  be  made  in  pursuance  of  this  act,  and 
for  carrying  this  act  into  execution/' 
Counties  where       ^21.  **  And  whereas  several  acts  have  passed  in  the  reign  of 
^^^  ^'^  **"**   ^'®  present  majesty,  and  are  now  in  force,  empowering  the  justicei 
"^rt*    hu- ii£U     ®^  ^^®  peace  of  certain  counties  to  make  fiwr  and  equal  county 
authoriMd  to  '    rates  within  their  respective   counties ;"   it  is  enacted,   "  that 
make  use  of  the  it  shall  and  may  be  lawful  to  and  for  the  said  justices  respecti?e)j, 
proTisions  of      and  they  are  hereby  empowered,  at  any  time  and  at  all  times  after 
this  act.  ^]|g  passing  of  this  act,  to  proceed  in  the  assessing,  levying,  and 

56  G  ^^  49.  collecting  and  enforcing  the  payment  of  the  county  rate,  and  in  all 
^3,  '  '  '  matters  relating  to  the  equalizing  the  same,  either  under  the  autho- 
rity and  according  to  the  provisions  and  enactments  of  this  act, 
or  under  the  authority  and  according  to  the  provisions  and  enact- 
ments of  the  particular  acts  affecting  their  respective  counties,  as 
to  them  shall  seem  fit  and  proper,  m  all  cases  in  which  the  pro- 
visions and  enactments  of  this  act  are  not  inconsistent  widi  the 
provisions  and  enactments  of  such  particular  acts." 

Forfeitures,  &c.  ^  22.  '^  The  several  forfeitures  and  penalties  inflicted  by  this 
***T  *^  *r JIT"^  act  shall,  if  not  immediately  pajd,  be  levied  by  distress  and  sale 
and  appbed.        ^^  ^^  offender's  goods  and  chattels,  by  virtue  of  any  warrant  under 

the  hand  and  seal  of  any  one  justice  of  the  peace  for  the  county, 
not  only  in  the  county  in  which  the  offence  shall  have  been  com- 
mitted, but  in  any  other  county,  city,  town,  borough,  franchise,  or 
place  (the  warrant  or  warrants  for  levying  the  same  being  in  such 
fast-mentioned  case  first  indorsed  by  some  justice  of  the  peace 
for  the  county,  or  mayor,  or  other  head  officer  of  the  city,  town, 
borough,  or  franchise,  where  any  goods  of  the  respective  default- 
ers shall  be  found)  returning  the  overplus  (if  any)  afler  the  chai^ 
of  such  distress  and  sale  shall  be  deducted ;  and  in  case  sufficieot 
distress  shall  not  be  found,  then  it  shall  be  lawful  for  such  justices 
to  commit  the  offender  to  the  common  gaol  of  the  said  county, 
there  to  remain  without  bail  or  mainprise,  for  any  time  not  ex- 
ceeding three  calendar  months,  unless  the  forfeitures  and  charges 
be  sooner  paid ;  and  the  said  forfeitures,  when  recovered,  shall  be 
paid  to  the  treasurer  of  the  county,  or  of  any  division  thereof,  in 
which  they  shall  have  been  incurred,  to  be  applied  in  aid  of  the 
Persons  paying  rates  of  the  said  county  or  division  thereof;  aod  no  person  shall 
county  rates  (^^  deemed  incompetent  to  be  a  witness  for  the  execution  of  the 
^**°*^*^*'™P^  purposes  of  this  act,  or  in  any  appeal  or  other  proceedings  insti- 
^*  tuted  by  virtue  thereof,  by  reason  of  his  pa3ring  or  being  liable 

to  pay  towards  the  poor  rates  or  county  rates  within  the  tti^ 
county.** 
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f  2S.  Provided  **  that  no  action  or  suit  shall  be  brought,  com-  ^5  q^^  ^su 
ftoenced,  or  prosecuted  against  any  person  or  persons,  for  any  Limitation  of 
thing  done  or  to  be  done  by  virtue  of  or  in  pursuance  of  this  act,  actions, 
afler  three  calendar  months  next  after  the  fact  committed ;  and 
every  such  action  shall  be  brought  and  laid  in  the  county  where 
the  cause  of  action  shall  have  arisen,  and  not  elsewhere ;  and  the 
defendant  or  defendants  in  every  such  action  or  suit  shall  and  may 
plead,  at  his,  her,  or  their  election,  this  act  speciallv  or  the  gene- 
ral issue,  and  give  this  act  and  the  special  matter  m  evidence  at 
any  trial  to  be  had  thereupon,  and  that  the  same  was  done  in  pur- 
suance or  by  the  authority  of  this  act ;  and  if  upon  trial  of  such 
action  or  suit  it  shall  appear  to  have  been  so  done,  or  that  such 
action  or  suit  shall  have  been  brought  after  the  time  limited  for 
bringing  the  same  as  aforesaid,  or  be  brought  or  laid  in  any  other 
county  than  as  aforesaid,  then  and  in  every  the  said  cases  the 
jury  shall  find  a  verdict  for  the  defendant  or  defendants ;  and  in 
all  cases  where  a  verdict  shall  be  found  for  any  defendant  or  de- 
fendants in  such  action  or  suit,  or  the  plaintiff  or  plaintiffs  therein 
shall  discontinue  the  same  after  the  defendant  or  defendants  shall. 
have  appeared  thereto,  or  shall  be  nonsuited,  or  if  upon  demurrei 
judgment  shall  be  given  against  such  plaintiff  or  plaintiffs,  then  and 
in  every  such  case  the  de^ndant  or  defendants  shall  recover  treble 
costs,  and  have  the  like  remedy  for  recovering  the  same  as  any 
defendant  or  defendants  hath  or  have  for  recovering  costs  of  suit 
in  any  other  cases  by  law.'* 

§  24.  "  And  where  any  ridings  or  divisions  have  separate  com-   Extending  th« 
missions  of  the  peace,  or  where  any  cities,  towns,  or  other  places,  proTiuons  of 
within  that  part  of  Great  Britain  called  England,  have  commis-  ^'^  ^^  to 
sions  of  the  peace  within  themselves,  and  are  not  subject  to  the  P^"*^".**?t  hm 
jurisdiction  of  the  commissions  of  the  peace  for  the  counties  at  tibep«l^^itiiin 
large  in  which  such  liberties  or  franchises  lie,  and  do  not,  nor  did  themaeWei. 
before  the  passing  of  this  act,  contribute  or  pay  to  the  several 
rates  made  for  the  said  counties  at  large,  it  shall  and  may  be  law- 
ful to  and  for  the  justices  of  the  peace  of  such  separate  jurisdic- 
tions within  the  respective  limits  of  their  commissions,  to  have, 
use,  and  exercise  all  and  singular  the  powers,  authorities,  and 
methods,  given  or  prescribed  by  this  act ;  and  all  such  separate 
jurisdictions  are  hereby  declared  to  be  subject  thereto,  m  the 
same  manner  to  all  intents  and  purposes  as  counties  at  large ;  any 
Jaw,  usage,  or  custom  to  the  contrary  notwithstanding." 

By  Stat.  56  Geo.  3.  c.  49.  afler  reciting  that  "  whereas  an  act  56  G.  3.  c.  49l 
was  passed  in  the  fifty-fifth  year  of  the  reign  of  his  present  majes- 
ty, intituled  An  act  to  amend  an  act  of  his  late  majesty  king  5$  G.  5,  c  5U 
Ueorge  the  second,  for  the  more  easy  assessing,  collecting,  and 
levying  of  county  rates :  And  whereas,  by  the  said  recited  act,  Vide  §  8. 
the  justices  of  the  peace  of  the  several  counties,  ridings,  or  divi- 
sions of  counties,  cities,  towns,  or  other  places,  having  commis- 
sions of  the  peace  within  themselves,  in  tliat  part  of  Great  Bri" 
tain  called  England,  are  authorised  and  empowered  to  assess  and 
tax,  for  the  purposes  of  the  said  act,  every  parish,  township,  and 
other  place,  whether  parochial  or  extra-parochial,  within  the  re- 
spective limits  of  their  commissions,  according  to  a  certain  pound 
rate  of  the  full  and  fair  annual  value  of 'the  messuages,  lands,  tene- 
ments, and  hereditaments  rateable  to  the  relief  of  the  poor  therein ; 
and  doubts  having  arisen  under  the  said  act,  whether  any  mt^ 
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5G  G.  3.  c  49.  suages,  lands,  tenements,   or  hereditaments,  situate  within  any 

extra-parochial  or  other  place  where  no  rate  for  reHef  of  the  poor 

is  made  and  collected,  could  be  made  subject  to  the  county  rate 

to  be  raised  under  the  said  act,  and  it  is   expedient  that  such 

Extra-parochial  doubts  should  be  removed ;"  it  is  therefore  enacted,  "  that  all 

and  otlK?r places  messuages,  lands,  tenements,  and  hereditaments,  situate,  lying,  or 

though  not     ^    being  in  any  extra-parochial  place,  or  other  places,  whether  rated 

foTe  rdurof^  '^  ^^^^  *'^^'^*  °^  ^^^^  P°^^  °^'  ^°^  ^^  rated,  although  the  same  may 
the  poor,Mib  "^^  ^^  deemed  rateable  to  the  relief  of  the  poor  within  such  extra- 
ject  to  be  rated  parochial  places,  or  other  places  where  no  rate  is  made  for  the 
to  the  county  relief  of  the  poor,  shall  be,  and  tlie  same  are  hereby  declared  to 
^^^^'  be  subject  to  be  assessed,  taxed,  and  rated,  by  and  under  the 

order,  direction,  and  authority  of  justices  of  the  peace,  in  such 

and  the  same  manner  as  the  messuages,  lands,  tenements,  and 

hereditaments,  within  any  parishes  or  places  where  a  rate  is  made 

for  the  relief  of  the  poor ;  and  the  justices  of  the  peace  shall  in  all 

cases,  where  the  same  may  be  necessary,  appoint  proper  persons 

within  such  extra-parochial  or  other  places,  as  directed  in  and  by 

the  said  recited  act,  for  the  assessing,  taxing,  and  rating  such 

extra-parochial  messuages,  lands,  tenements,  and  hereditaments, 

and  levying,  collecting,  and  paying  over  such  assessments,  taxes, 

or  rates,  under  the  provisions  of  the  said  recited  act." 

Justices  in  ^  2.  *^  And  whereas  doubts  have  arisen  and  may  arise,  touching 

general  or  quar-  ^^g  boundaries  of  counties,  ridings,  and  divisions  and  parts  of 

ter  sessions,  to    counties,  and  other  places  of  distinct  and  separate  jurisdiction, 

to  fix  aiid  detnr!.  ^"^  touching  the  jurisdictions  of  justices  of  the  peace  in  relation 

mine  bound-      thereto,  under  the  provision^  of  the  said  recited  act ;  and  it  is  ex* 

aries,  lietween    pedient  that  such  doubts  should  be  removed,  and  that  boundaries 

counties,  rid-     should  be  ascertained  in  all  such  cases,  for  the  purposes  of  car- 

ingR,  diviuons,   rving  the  said  recited  act  into  execution ;  be  it  therefore  enacted, 

counties^  and     ^"^^  ^^  justices  of  the  peace  of  counties  and  ridings,  and  divisions 

other  places  of   and  parts  of  counties,  and  other  places  of  distinct  and  separate 

distinct  and       jurisdiction,  in  that  part  of  Great  Britain  called  England^  asseni' 

separate  juris-     jjled  at  their  several  and  respective  general  or  quarter  sessions  of 

diction.  ^jjg  peace,  or  at  any  adjournment  thereof,  shall  be  and  they  are 

hereby  authorised  and  required,  in  any  case  in  which  any  question 
or  doubt  does  or  shall  exist,  or  shall  have  arisen,  or  may  in  the 
judgment  of  the  said  justices  be  likely  to  arise,  as  concerning  any 
boundary  between  any  counties,  ridings,  divisions  or  parts  of  any 
county,  or  other  places  of  distinct  and  separate  jurtsdictioo,  for 
which  they  respectively  act  as  such  justices,  to  nominate  and 
appoint  two  justices  of  the  peace  of  each  such  county,  riding,  di- 
vision or  parts  of  any  county^  or  other  places  of  distinct  and 
separate  jurisdiction,  between  wliich  the  boundary  is  required  to 
be  ascertained,  for  the  purpose  of  fixing  and  determining  such 
boundary,  and  the  clerks  of  the  peace,  town  clerks,  and  other 
•  ^.  proper  officer  *  of  the  several  and  respective  general  or  quarter  ses- 
sions of  the  peace  at  which  such  justices  shall  be  appointed,  diall 
forthwith  give  notice  to  each  other,  and  to  such  justices,  of  such 
appointment ;  and  the  justices  so  appointed  shall  in  every  such 
case,  as  soon  as  may  be  after  their  appointment,  meet  and  pro- 
ceed to  ascertain  the  boundary,  upon  such  evidence  as  can  be 
obtained  by  them,  or  as  they  shall  deem  necessary  for  that  pur- 
pose, either  by  examination  of  witnesses  upon  oath  (which  oatk 
any  one  of  thewd  justices  is  hereby  empowered  to  administer) 
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w  of  anj  maps,  plans,  surveys,  or  any  other  records  or  documents,  ^g  q^  5^  c  ^g, 
or  in  such  other  manner  as  they  the  said  justice^  so  appointed 
shall  think  requisite ;  and  it  shall  be  lawful  for  such  justices,  or 
for  any  persons  authorised  under  the  hand  of  any  three  or  more 
of  such  justices,  to  enter  upon  any  lands,  grounds,  or  premises, 
for  the  purpose  of  examining  the  same,  or  making  any  measure- 
ment, maps,  or  plans  thereof,  for  the  purposes  aforesaid ;  and  it 
shall  be  lawful  for  the  said  justices  to  summon  any  witnesses  to  be 
examined  in  that  behalf,  and  to  impose  any  penalty  or  forfeiture 
not  exceeding  10/.  upon  any  witness  who  shall,  without  reasonable 
excuse,  refuse  or  neglect  to  attend  to  be  examined  upon  any  such 
summons,  which  penalty  or  forfeiture  may  be  recovered  as  any 
penalty  or  forfeiture  may  be  recovered  under  any  of  the  pro-    . 
visions  of  the  said  recited  act ;  and  such  justices  shall  thereupon 
fix,  ascertain,  and  determine  the  boundary  so  referred  to  them  to 
be  ascertained,  and  shall  cause  the  boundary  so  fixed  and  deter- 
mined to  be  laid  down  on  two  maps  or  plans,  to  be  signed  by  the 
said  justices  so  appointed  as  aforesaid,  which  shall  be  deposited 
with  the  clerks  of  the  peace,  town  clerks,  or  other  proper  officer, 
for  the  counties,  ridings,  divisions  or  parts  of  counties,  or  other 
places  of  distinct  and  separate  jurisdiction,  between  which  such 
boundary  shall  be  so  fixed  and  determined,  and  which  maps  and 
plans  shall  be  kept  amongst  the  records  of  their  respective  sessions, 
and  shall  be  received  as  evidence  of  such  boundaries ;  and  such 
boundaries,  so  fixed  and  determined,  shall  be  and  be  deemed  the 
boundaries  between  the  respective  counties,  ridings,  divisions  or 
parts  of  counties,  or  other  places  of  distinct  and  separate  juris- 
diction, for  which  the  same  shall  have  been  so  ascertained,  for  all 
the  purposes  of  this  and  of  the  said  recited  act,  and  the  carrying 
the  provisions  thereof  respectively  into  execution,  any  thing  con- 
tained in  any  other  act  or  acts  of  parliament,  relating  to  such 
counties,  ridings,  divisions  or  parts  of  such  counties,  or  other 
places  of  distinct  and  separate  jurisdiction,  or  any  law,  usage  or 
custom  to  the  contrary  notwithstanding." 

§  3.  '^  And  if  any  of  the  four  justices  so  appointed  as  aforesaid,  Appointment  of 
or  who  shall  be  appointed  in  manner  hereinafter  mentioned,  shall,  new  jusUcw. 
before  the  execution  of  all  the  powers  and  authorities  hereby  in 
them  respectively  vested,  die,  decline  or  refuse  to  act,  or  become 
incapable  of  acting,  the  justices  of  the  peace  of  counties,  ridings, 
divisifms,  and  parts  of  counties,  and  other  places  of  distinct  and 
separate  jurisdiction,  assembled  at  their  several  and  respective 
general  or  quarter  sessions  of  the  peace,  or  at  any  adjournment 
thereof,  from  which  such  justice  so  appointed  or  to  be  appointed 
shall  die,  decline,  refuse  to  act  or  become  incapable  of  acting, 
shall,  and  they  are  hereby  authorised  and  required  to  appoint 
another  justice  in  the  room  of  him  so  dying,  declining,  refusing  to 
act,  or  becoming  incapable  of  acting  as  aforesaid,  and  so  from 
time  to  time  as  oflcn  as  any  justice  so  to  be  appointed  as  last  afore- 
said shall  die,  decline,  or  refuse  to  act,  or  become  incapable  of 
acting;  and  every  justice  to  be  appointed  as  aforesaid  shall  have 
the  like  power  and  authority  as  the  justice  in  whose  place  he 
shall  be  appointed  was  invested  with  by  virtue  of  this  act ;  and 
notice  shall  be  given  by  the  clerks  of  the  peace,  town  clerks,  or 
other  proper  ofncers,  to  such  justice,  of  his  appointment,  in  man- 
ner hereinbefore  directed." 
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i  4.  ''  Provided,  that  if  it  sliall  happen  that  the  justices  so  ap- 
pointed to  fix,  ascertain  and  determine  the  boundaries  as  aforesaid, 
shall  disagree  in  opinion  touching  the  boundary  between  any 
county,  riding,  division  or  parts  of  any  county,  or  other  place  of 
distinct  and  separate  jurisdiction,  so  referred  to  them  under  and 
by  virtue  of  this  or  the  said  recited  act,  and  there  shall  be  an 
equality  of  votes,  so  that  the  said  justices  cannot  make  any  deter- 
mination thereon,  then  and  in  such  case  the  said  justices,  or  the 
major  part  of  them,  shall  forthwith  appoint  under  their  hands,  such 
person  as  they  may  think  proper  to  act  as  referee,  which  per- 
son so  appointed  as  referee  shall,  within  twenty- one  days  from  the 
receipt  of  such  appointment,  fix  a  time  and  place  to  meet  such 
justices ;  and  at  such  meeting  the  said  person  so  to  be  appointed 
as  referee  as  aforesaid  shall,  together  with  the  said  justices  to 
whom  any  boundary  shall  be  referred  to  be  ascertained  as  afore- 
said, proceed  to  fix,  ascertain  and  determine  the  boundary  about 
which  such  disagreement  shall  take  place  amongst  them  the  said 
justices,  in  such  and  the  same  manner  and  with  such  and  the  like 
powers  in  all  respects  as  herein-before  expressed,  and  the  de- 
termination and  decision  of  the  said  justices,  and  of  the  person 
whom  they  shall  appoint  as  referee  as  aforesaid,  or  of  the  major 
part  of  them,  shall  be  for  ever  binding  and  conclusive ;  and  the 
said  justices,  and  the  person  whom  they  shall  appoint  as  referee 
as  aforesaid,  or  the  major  part  of  them,  shall  cause  the  boundary 
so  fixed  and  determined  to  be  laid  down  on  two  maps  or  plans,  to 
be  signed  by  the  said  justices  and  the  person  so  appointed  as 
referee  as  aforesaid,  or  by  the  major  part  of  them,  which  shall  be 
deposited  with  the  clerks  of  tlie  peace,  town  clerks,  or  other  pro- 
per officer,  as  herein-before  directed,  and  kept  amongst  the 
records  of  their  respective  sessions,  and  shall  be  received  as 
evidence  of  such  boundaries ;  and  such  boundaries  so  fixed  and 
determined  shall  be  and  be  deemed  the  boundaries  between  the 
respective  counties,  ridings,  divisions  or  parts  of  counties,  or  other 
places  of  distinct  and  separate  jurisdiction,  for  which  the  same 
shall  have  been  so  ascertained,  for  all  the  purposes  of  this  and  of 
the  said  recited  act,  and  the  carrying  the  provisions  thereof  re- 
spectively into  execution,  any  thing  contained  in  any  other  act 
or  acts  of  parliament,  relating  to  such  counties,  ridings,  divisions 
or  parts  of  such  counties,  or  other  places  of  distinct  and  separate 
jurisdiction,  or  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding." 

§  5.  Directing  how  appeals  shall  be  proceeded  in,  being  re- 
pealed by  Stat.  57  Geo*  3.  c.  94.  $  1.,  is  omitted. 

§  6.  *'  Provided  always,  that  nothing  in  this  act  contained,  nor 
any  proceedings  under  the  same,  shall  extend,  or  be  construed  to 
extend,  to  determine  any  question  of  boundary  for  any  purpose, 
except  for  the  purpose  of  assessing,  collecting,  and  levying  rates, 
according  to  the  provisions  of  this  act,  and  of  the  said  recited 
act. 

§  7.  '^  And  all  the  powers,  authorities,  provisions,  clauses  and 
regulations  contained  in  the  said  recited  act,  shall  be  deemed  and 
taken  to  apply  to  this  act,  as  if  the  same  were  severally  and  re- 
spectively repeated  and  re-enacted  in  this  act ;  and  this  act  and 
tne  said  recited  act  shall  be  construed  as  one  act.'* 
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Stat.  57  0€0.  S.    c.  94.    after  reciting  stat.  S6  Geo.  3.  c.  49.  57  G.  5.  c  94. 
and  that  whereas  it   is   expedient  to  repeal    so  much   of  the 
said  act  as  directs,  that  in  all   cases   in   which  any  appeal  or 
appeals  shall  be  made  under  the  said  recited  act  of  55  Geo.  3.  So  much  of 
e.51.  to  any  rate  or  assessment  made  in  pursuance  thereof,  the  the  recited  act. 
same  should  be  made  to  the  next  general  or  quarter  sessions  of  ^  respecuap- 
the  peace  after  the  cause  of  appeal  shall  have  arisen,  and  that  P«»J*»^c-  re- 
fourteen  clear  days'  notice  in  writing  should  be  given  of  the  in-  ^ 
tention  to  try  such  appeal,  &c.  it  is  enacted,  that  the  same  shall 
be  and  is  thereby  repealed. 

$  2.  *'  And  from  and  after  the  passing  of  this  act  the  rate  or  Rate  to  be 
rates  made  upon  any  parish,  township,  or  place,  (whether  extra-  raise<|  noiwith- 
parochial  or  otherwise)  under  any  act  or  acts  passed  for  the  assess-  "t^n^'Mg  ap- 
ing, collecting,  and  levying  of  county  rates,  shall  be  paid,  and  {^rmi'natloii  of 
shall  and  may  be  levied,  recovered,  and  received,  notwithstanding  justices. 
any  appeal  or  appeals  may  have  been  made  to  the  general  or 
quarter  sessions  of  the  peace  against  any  such  rate  or  rates ;  and 
such  rate  or  rates  shall  continue  to  be  raised,  levied,  and  received, 
until  the  decision  of  the  justices  shall  be  made  upon  such  appeal 
or  appeals:   Provided  always,  that  if  upon  the  hearing  of  any  In  case ju&tice* 
such  appeal  or  appeals  the  court  of  general  or  quarter  sessions  of  ord&rnui  to  be 
the  peace  shall  order  any  rate  or  assessment  to  be  set  aside,  de-  ***  *^®»  ^^' 
creased,  or  lowered,  ancf  it  shall  appear  to  the  said  court  that  any  io^e,ej  !^' 
parish,  township,  or  place  have  or  hath,  previously  to  the  deter- 
mination of  such  appeal  or  appeals,  paid  any  sum   or  sums  of 
money  in  consequence  of  such  rates  or  assessments,  which  ought 
not  to  have  been  paid  or  charged  therein,  then  and  in  every  such 
case  the  said  court  shall  order  such  proportion  of  such  sum  or  Money  paid 
sums  of  money  as  shall  have  been  so  paid  by  any  person  or  per-  subsequent  to 
sons,  parish,  township,  or  place,  subsequently  to  the  notice  which  the  time  of  ap- 
shall  have  been  given  of  such  appeal  or  appeals,  to  be  repaid  and  J^^J^  out'of 
returned  to  the  person  or  persons,  parish,  township,  or  place,  the  general 
which  have  or  hath  paid  the  same  respectively,  out  of  the  general  county  rate. 
rate  of   the  county  in  which  the  cause   of  appeal   shall  have 
arisen :    Provided  always,  that  fourteen   clear    days'  notice   in   Nodce  of  ap- 
writing  shall  be  given  by  the  parties  intending  to  appeal  against  peal. 
any  rate  or  assessment,  to  the  parties  against  whose  rate  the 
appeal  is  to  be  made,  the  clerk  of  the  peace  of  the  county,  and 
the  hundred  constable,  of  the  intention  to  try  such  appeal  at  the 
next  general  quarter  sessions  of  the  peace ;  any  thing  in  any  act 
or  acts  to  the  contrary  notwithstanding." 

§  3.  **  And  further,  that  so  much  of  the  said  recited  act  as  So  much  of  re- 
directs that  the  expenses  of  all  appeals,  actions,  suits,  or  pro-  cited  act  as 
ceedings  at  law,  in  respect  of  any  thing  done  in  pursuance  of  the  directs  that  the 
said  recited  act,  shall  be  paid  by  such  respective  parishes,  town-  ^*^T"u*n  u  *^* 
ships,  places,  and  persons  as  the  said  justices  in  general  or  quarter  Lfd  by  such 
sessions  shall  direct,  or  such  court  wherein  such  proceeding  shall  parishes  as  the 
be  instituted  shall  order,  and  shall  not  be  charged  to  or  be  paid  out  justices  sliallap- 
of  the  county  rate,  shall  be  and  the  same  is  hereby  repealed."         P***"*»  repealed. 

{4.  "  And  in  case  of  any  appeals,  actions,  suits,  or  proceed-  Expenses  of  ap- 
ings at  law  respecting  any  thing  done  in  pursuance  of  this  act,  or  peals  shall  be 
any  other  act  or  acts  relating  to  the  county  rate,  the  expenses  of  P"*^  in  such 
all  such  appeals,  actions,  suits,  or  proceedings  at  law  shall  be  {h°^**ni*'"Vh*ii 
borne  and  paid  by  such  respective  parishes,  townships,  places,  awnrd. 
and  pcfrsons,  or  such  of  them,  and  in  such  proportions,  as  the 
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57  G.  3.  e.  94i  said  justices  shall  upon  any  appeal  in  their  general  or  quarter 

sessions  award  and  order,  or  as  such  courts  wherein  such  actions, 
suits,    or    proceedings    shall    be    instituted  shall   adjudge  and 
order." 
Where  there  are       §  5.  "  And  whereas  there  are  several  parishes,  townships,  and 
no  high  con-      places  in  and  over  which  the  high  constables  have  no  jurisdiction ; 
stables,  other      j|.  jg  enacted,  that  in  all  such  cases  it  shall  be  lawful  for  the  jus- 
constab  e^^may    ^j^^^  ^^  ^y^Q  peace  of  any  county  in  which  such  parishes,  town- 
ships, or  places  shall  be  situate,  to  issue  their  warrants  for  cSl- 
lecting  the  county  rate  to  one  or  more  of  the  constables  of  such 
parishes,  townships,  or  places,  and  such  consfabic  or  constables 
shall  collect,  levy,  and  pay  sucli  county  rate  in  such  and  the  like 
manner  as  the  high  constables  are  by  the  said  act  empowered  and 
required  to  do,  and  shall  be  subject  to  the  like  penalties  in  case 
he  or  they  shall  neglect  to  demand,  levy,  6r  account  for  such 
county  rates,  as  the  said  high  constables  are  subject  or  liable  to 
by  any  law  or  statute  now  in  force." 

12  G.  2.  c.  29.  By  Stat.  12  Geo,  2.  c.29.  §  5.  Where  any  person,  liberty,  divi- 
Placcs  ex-  sion,  or  place  hath  usually  contributed,  or  is  liable  to  pay,  only 
empted  from  jq  Q^g  q^  more  of  and  not  to  all  the  rates  hereby  intended  to 
part  of  the  rate,  j^^   raised  and  thrown  into  one  general  rate,  the  justices  at  their 

general  or  quarter  sessions  may  order  and  ascertain  what  propor- 
tion thereof  shall  be  assessed  on,  and  paid  by  such  person,  liberty, 
division,  or  place. 

As  for  instance,  where  by  the  statute  22  H.  8.  c.  5.  towns  cor- 
porate are  charged  for  the  repairing  of  bridges  within  their 
respective  liberties  ;  and  the  counties  for  the  bridges  out  of  such 
liberties ;  in  such  a  case,  a  town  corporate  ought  not  to  be  charged 
towards  the  bridges  in  the  county  at  large;  and  consequently 
ought  to  have  an  abatement  in  the  rate  charged  upon  them,  ia 
such  proportion  as  the  expense  of  bridges  is  to  the  whole  expense 
of  the  several  articles  charged  upon  the  said  general  county  rate ; 
as  if  the  expense  of  bridges  be  a  tenth  part  of  the  w^hole  expense 
chargeable  upon  the  county  rate,  then  such  town  corporate  shall 
have  an  abatement  of  one  shilling  for  every  ten,  which  it  would 
otherwise  be  charged  with  in  such  rate. 

13  G.  2.  c.  18.  And  by  the  13  Geo,  2,  c.  18.  ^  7.  Where  any  liberties  or  fran- 
Places  ex-  chises  have  commissions  within  themselves,  and  are  not  subject  to 
CTaptwifrom       ^j^g  county  justices,  and  do  not  nor  did  before  the  12  Geo,2. 

olcrate.  ^Q^tribute  to  the  county  rates;  the  justices  within  such  liberties 
may  exercise  the  same  powers  within  their  liberties,  as  justices  in 
their  counties. 

In  the  case  of  IVeatherhead  v.  'Drevory  and  oihtrs,  (which  see 
ante^  tit.  Constable,  it  was  held  by  the  Court  that  the  words  ••  liber- 
ties and  franchises  having  commissions  of  the  peace  within  them- 
selves,"   contained   in  the    13   Geo.  2.  c.  18.  include  **   charter 
justices;'*  and  that  by  consequence  a  borough  having  such  jus- 
tices, may  make  a  rate  in  the  nature  of  a  county  rate. 
12  G.  2.  c  29.        Which  said  rates  the  high  constable  shall,  at  such  times  as 
^'g^y^"****^  the  said  justices,  by  their  order  in  sessions  (A)  shall  direct,  de- 
Suie overseers    ^^"^^  ^f  the  churchwardens  and  overseers ;  which  demand  shall 
^c.  '  be  made  in  writing  (B),  and  given  to  them,  or  any  of  them,  or 

lefl  at  their  dwelling  houses,  or  affixed  on  the  church  doors  bj 
the  said  high  constables.     12  Geo,  2.  c.  29.  §  2. 
OTer9eeratopa]r      J  2.  Whereupon  the  said  churchwardens  and  overseers  shall,  in 


Counti?  iElate.  673 

thirty  days  after  nich  demand  made,  or  the  money  collected  for  it  O.  c.  c.  H9, 
the  relief  of  the  poor,  pay  the  sums  so  assessed  on  each  parish  or  in  so  days  afte 
place.  demand. 

Rex  V.  The  Justices  of  the  West  Riding  of  Yorkshire^  l^East. 
117-  In  this  case,  there  were  two  questions  directed  to  be 
tried.  1.  Whether  the  said  two  townships  of  Hartishead  and 
Clifton,  in  the  W.  R.,  did  or  did  not  before  and  since  the  12  Geo.  2. 
c,  29.  form  one  constablery  known  by  the  name  of  H.  cum  C.  for 
th^  purpose  of  raising  such  rates  ?  2.  Whether  H.  and  C.  were 
or  were  not  before  and  since  that  statute,  two  separate  townships, 
for  the  purpose  of  raising  such  rates  ?  And  it  was  admitted  that 
before  the  statute  these  two  townships  usually  contributed  be- 
tween themselves  in  a  certain  proportion  to  the  county  rate 
imposed  upon  the  two  separately.  The  jury  found  that  there  was 
an  union  of  the  two  townships  in  one  joint  constablery.  And 
upon  this  a  motion  was  made  for  a  mandamus  to  the  defendants, 
to  make  at  the  next  quarter  sessions  an  order  upon  the  constablery 
of  H,  with  C  to  levy  a  sum  by  an  equal  rate  for  the  proportion 
of  the  said  constablery  towards  the  county  rates.  And  this  appli- 
cation was  granted  by  the  court. 

And  per  Ld.  Elienborough  C.  J.  By  the  12  Geo,  2.  c.  29.  J  1. 
the  proportions  of  the  general  rate  as  between  the  several  towns, 
parishes,  and  places  which  had  before  been  separately  assessed* 
were  to  be  preserved ;  but  the  money  was  to  be  raised  upon  each 
by  one  aggregate  rate,  instead  of  by  the  several  distinct  rates 
before  leviable  under  different  acts  of  parliament,  for  distinct  pur« 
poses.  Now  //.  and  C  though  acting  as  two  townships  for  some 
purposes,  yet  for  the  purpose  of  county  rates,  and  Jttoad  the  act 
of  the  12  Geo.  2.  they  constituted  but  one  place.  The  §  2.  must 
be  understood  of  parishes  and  places  in  which  one  general  poor*s 
rate  is  collected,  and  cannot  therefore  apply  to  a  case  like  the 
present,  where  there  is  no  such  general  fund  raised  upon  the 
entire  district  which  is  assessed  to  the  county  rate.  The  case 
therefore  must  come  within  the  provision  of  the  3d  section,  that 
where  there  is  no  poor's  rate,  that  is,  no  poor's  rate  co-extensive 
with  the  district  assessed,  the  county  rate  shall  be  levied  by  the 
petty  constable,  "  in  the  same  manner  as  the  money  for  the  relief 
of  the  poor  is  by  law  to  be  rated  or  levied :"  that  is,  by  equal 
taxation  of  the  inhabitants,  &c.  of  the  place  rated.  The  rate 
therefore  must  be  levied  equally  on  the  whole  of  this  artificial 
place  or  district,  being  that  on  which  the  county  rates  had,  before 
the  act,  been  usually  assessed  as  if  it  had  been  one  parish. 
Grose  J.  and  Le  Blanc  J.  agreed,  as  did  Bat/lei/  J.  who  added, 
that  by  proportions,  the  legislature  only  referred  to  the  pro- 
portions oetwcen  the  several  districts  before  assessed  to  the 
county  rates,  with  reference  to  the  county  at  large. 

And  by  12  Geo.  2.  c.  29.   §2.  If  the  churchwardens  or  over-  12G.  ».  c.  29. 
seers,  or  any  of  them,  shall  neglect  or  refuse  so  to  pay,  the  high  To  be  levied  bj 
constable  shall  levy  the  same  by  distress  (C  D)  and  sale  of  the  dlitrew. 
goods  of  such  chmrch wardens  or  overseers  so  refusing  or  neglect- 
'"^g*  ^'y  warrant  of  two  or  more  justices  residing  in  or  near  such 
parish  or  place. 

§  2.  And  the  receipt  of  sudh  high  constable  shall  be  a  full  dis-  High  constat 
charge  to  the  churchwardens  and  overseers,  or  other  persons  ^^^•**  "*^P*« 
paying  the  same. 
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is^e«s>i^iot  i  ^*  Where  there  is  no  poor  iate»  the  justioes,  in  their  genend 
Cam  wher«  ^^  quarter  sessions,  shall  by  their  order  direct  the  sum  assened 
thera  is  no  pooi'  on  such  parish,  township,  or  place  to  bh  rated  and  leried  bj 
nte.  the  petty  constable,  or  other  peace  officer,  eu  money  Jbr  r^ief 

Vide  5S  G.  3.  ^  f}^^  pQQf  is  by  lato  to  he  rated  or  levied  ;  which  sum  so  rated 
Ifi  G  3*  ft  49b    ^'^^  levied  shall  be  paid  by  him  to  the  high  constable,  and  shall 

be  demanded  of,  paid  by,  or  levied  on  such  petty  constable,  in 
the  same  manner  as  before  of  the  churchwardens  and  overseera. 
And  if  any  petty .  constable'  shall  pay  such  sum  before  he  hath 
collected  it,  he  may  afterwards  rate  and  levy  the  same,  or  may 
be  allowed  and  reimbursed  the  same  out  of  any  consti^le's  on 
Other  rate,  which  the  justices  in  their  sessions  shali  order  and 
direct. 
43  Elia.  c.  s,'  ^s  money  for  relief  of  the  poor  is  to  be  rated  or  levied,^  That 
$  ^'  ts  to  say,  by  taxation  of  every  inhabitant,   parson,   vicar,  and 

other,  and  of  every  occupier  of  lands,  houses,  tithes,  coal  mines, 

or  saleable  underwoods. 

]  3  G.  3.  c.  29L         f  4.  And  whereas  it  willbe  inconvenient  to  tnany  towns,  parishes, 

Northern  conn-  and  places,  in  the  counties  of  York^  Derby^  Durhaniy  Laucastrrf 

^"^  Chester^  Westmorlandy  Cumberland,  and  Northumberland^  that  the 

said  rates  shall  be  paid  out  of  the  poor  rate,  the  justices  at  the 
general  or  quarter  sessions,  if  they  shall  think  convenient,  may 
order  the  sum  assessed  on  any  such  town,  parish,  or  place*  to  be 
paid  by  and  levied  on  the  petty  constable  (B  b)  in  auch  manner 
as  is  above  directed,  in  cases  where  no  rate  is  m^de  for  the 
poor. 

If  they  shall  think  convenient.^  &y  whi(^  words  the  justices  in 

those  counties  may  order  the  rate  to  be  paid  by  either  of  the  two 

methods  before  mentioned,  according  to  their  discretiotHs  ;  that  is 

to  say,  either  by  the  churchwardens  and  overseers  out  uf  the  poor 

rate,  or  by  the  petty  constables  by  an  assessment  after  the  manner 

of  the  poor  rate. 

It  0.9.  C.S9.        By  Stat.  12  Geo.  2.  c.29.  §6.  The  said  high  const^les,  at  or 

High  constable  before  the  next  sessions  respectively  after  they  have  received  the 

treuuT^  ***      nioney>  shall  pay  the  same  to  the  treasurer ;  and  the  money  w 

paid  shall  be  deemed  the  public  stock. 
Treeinirer's  re-       §  9.  Xh^  treasurer's  receipt  shall  be  a  sufficient  disdiarge  to  the 
^P**  high  constable. 

Highconstebles  And  by  §  8.  It  is  enact^  that  *'  the  high  constables  shall 
to  iery  and  ac-  demand  and  levy  such  rates  and  assessments  in  manner  before 
count  for  the  directed,  and  shall  account  for  the  same  before  the  justices  at 
'^^^  their  general  or  quarter  sessions,  if  required,  in  like  manner  m 

Or  on  default  the  treasurers  are  directed  to  account ;  and  in  case  of  neglect  or 
fobeoonunitted  refusal,  it  shall  be  lawful  for  the  said  justices  in  sessions  to  com- 
^  0^^  mit  such  high  constables  to  gaol,  there  to  remain  without  bailv 

until  they  shall  have  caused  such  rates  or  assessments  to  be  de- 
manded or  levied,  and  shall  have  rendered  true  accounts ;  aod  in 
case  it  shall  appear  by  such  accounts  that  any  sum  of  money  is 
remaining  in  their  hands,  and  if  they  shall  neglect  or  refuse  to 
pay  the  same  over  into  the  hands  of  the  treasurers,  or  otherwise, 
if  required  by  order  of  the  justices  in  sessions^  Uien  it  shall  be 
fawful  for  the  said  justices  to  commit  nuch  high  constable  to  gaol, 
there  to  remain  without  bail,  until  full  .payment  of  the  money 
Voucfaenftobe  due.;  and  all  the  accounts  and  vouchers  of  the  said  tueasuiets 
kept  among  the  ^nd  high  constables  shall,  after  having  been  passed  by  the  joe- 


Uces  io  sessions,  be  deposited  with  the  clerk  of  the  peace  for  the  is  G,  c.  c  f9. 

time  being  of  each  county,  or  the  town-clerk,  high  bailiff,  or  other  records  of  the 

chief  officer  of  any  city,  town  corporate,  or  liberty,  who  are  county,  &c. 

required  to  keep  them  among  the  records  of  such  county,  city, 

town  corporate,  or  liberty,  to  be  inspected  from  time  to  time  by 

any  of  the  said  justices,  aa  occasion  shall  require,  without  fee  or 

reward." 

$  !?•  The  justices,  at  their  general  or  quarter  sessions,  may  Petty constablet 
oblige  by  their  order  the  petty  constables,  or  any  other  person  *"*^  other*  to 
empowered  to  levy,  collect,  or  receive  any  sum  for  the  purposes  •*^**""*- 
aforesaid,  and  who  have  any  sum  in  their  hands,  to  account  and 
pay  over  the  same,  in  like  manner  as  the  high  constables. 

§  6.  And  the  treasurer  shall  pay  so  much  of  the  money  in  his  Treasurer's  dis- 
bands to  such  persons  as  the  justices  in  sessions  shall  by  their  bursements. 
order  from  time  to  time  appoint,  for  the  uses  and  purposes  of  the 
said  above-mentioned  acts,  and  for  any  other  uses  and  purposes 
to  which  the  public  stock  of  any  county,  city,  division,  or  liberty,' 
is  or  shall  be  applicable. 

And /or  ani/  other  nses  and  purposes  to  tohich  the  public  stock  is  R.  v«  Inh.  of 
appHcabUJ]  Rex  v.  Inhabitants  of  Essex.     The  sessions  had  or-  Essex. 
d[ered  money  to  be  advanced  by  the  treasurer  to  defend  the  county  ^  T.  R.  591. 
in  a  litigation  respecting  a  fine  of  500/.  imposed  on  them  by  Ld.  ^^  *  *"®  ^  i™' 
lAiughboroueh  at  the  assizes  for  not  repairing  the  county  gaol,  P*™  ^'"h'di 
and  which  nad  been  estreated  into  the  exchequer.     On  being  ^elustices 
removed  by  certiorariy  it  was  objected  that  the  magistrates  could  think  illegal, 
apply  the  public  money  to  such  purposes  only  as  are  specifically  they  may  de- 
provided  for  by  act  of  parliament,  or  sanctioned  by  long  usage. —  fray  the  expense 
But  the  Court  held,  that  the  order  was  good  ;  for  whereyer  a  duty  of  litigating  the 

•    •  1  If  ••  1  •      *  y  fliiesiion  out  o» 

IS  imposed  on  a  county,  and  where  costs  necessarily  and  mciden-  ^^  county 
tally  arise  in  questioning  the  propriety  of  acts  done  to  enforce  itock.  • 
that  duty,  the  magistrates,  who  have  the  superintendence  over 
the  county  purse,  have  necessarily  a  right  to  defray  such  expenses 
out  of  the  county  stock.  And  BuUer  J.  said,  in  his  opinion,  the 
true  construction  of  the  act  is,  that  the  necessary  expenses  of 
every  thing  relating  to  the  subjects  therein  mentioned  must  be 
borne  by  the  county,  and  paid  out  of  the  county  stock.  If  it 
were  otherwise,  the  active  magistrates  of  a  county  would  be  put 
ta  a  perilous  situation  in  a  variety  of  cases  that  might  happen. 
Upon  general  grounds  when  a  county  is  attacked,  they  should 
have  the  power  of  defending  themselves  if  unjustly  attacked ; 
and  whether  or  not  there  be  just  grounds  on  which  they  may  de- 
fend themselves,  it  must,  according  to  the  words  of  the  statute, 
and  by  necessary  implication,  be  determined  by  the  justices 
acting  at  the  sessions,  in  whose  hands  the  distribution  of  the 
county  rate  is  vested. 

But  the  sessions  cannot  order  the  costs  of  a  prosecution,  though  R.  v.  W.  R.  of 
carried  on  under  tlie  direction  of  a  magistrate,  for  a  misdemeanor,  ^^^^"^* 
to  be  paid  out  of  the  county  rate.     Vide  ante^  title  ^tasta.  12G  2.^c.  29. 

By  Stat.  12  Geo^  2.  c.  29.  §  10.  No  new  rate  shall  be  made  until  ^ew  rate,  when 
it  appear  by  the  treasurer's  accounts,  or  otherwise,  that  three-  to  be  made. 
fourths  of  the  naojiey  collected  have  been  expended  for  the  pur- 
poaea  aforesaid. 

^  12.  If  the  churchwardens  and  overseers  of  any  parish  or  Appeals 
place  shall  think  such  parish  or  place  is  over-rated,  they  may  ap- 
peti  ta  the  wxt  general  or  quarter  sessions  against  such  part  of 
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19'0.2. «.  S9.    ^^^  ^^^^  ^"^y  ^  "^^y  ^^^^^  ^^^c^^  parishes  or  places;  but  such 

rate,  upon  the  appeal,  shall  not  be  quashed  in  regard  to  any  other 
parishes  or  places. 
Certiorari.  J  21.  No  certiorari  to  remove  any  rates,  or  any  orders  or  other 

proceedings  of  the  sessions  touching  such  rates,  shall  be  granted 
but  upon  motion  the  first  week  of  the  next  term  after  the  time 
for  appealing  from  such  rates  or  orders  is  expired,  and  on  making 
it  appear  to  the  court  by  affidavit  or  otherwise  that  the  merits  of 
the  question  on  such  appeal  or  orders  will  by  such  removal  come 
properly  in  judgment.  And  no  such  certiorari  shall  be  allowed, 
until  sufficient  security  be  given  to  the  treasurer,  in  the  sum  of 
1 00/.  to  prosecute  the  certiorari  with  effect,  and  to  pay  the  costs 
if  the  rates  or  orders  shall  be  confirmed.  Nor  shall  any  such 
rates,  orders,  or  proceedings,  be  quashed  for  want  of  form 
only. 
Money  not  re-  $  18.  And  DO  action  shall  be  commenced  against  any  person 
turnej.  who  shall   have  collected  or  j*eceived  anv  money  on  any  rate 

which  shall  be  quashed  on  a  certiorari  or  otherwise  for  any  money 

collected   or  received  on  such  rate  before  the  certiorari  was 

brought ;  but  the  persons  who  have  paid  on  such  rate  more  than 

they  ought  to  have  paid,  shall  be  repaid,  or  have  the  same  allowed 

in  Uie  next  rate. 

BatestT.  Win.        It  has  been  decided,  that  a  charter  granting  jurisdiction  to 

Rtamley,  et  al     borough  justices  over  a  district  not  withiu  the  borough,  without 

4  M.  &  S.  4iif?.  ^Qj,^  Qf  exclusive  jurisdiction,  does  not  exclude  the   county 

justices  from  rating  the  district  to  a  county  rate* 

A.     Justice's  Precept  to  High  Constable  to  collect  County 

Kate. 

To  the  high  constable  of  the  hundred  of ,  in  the 

county  of  ■ 

County  of  1  H^HESE  are,  in  his  majesty  s  name  -  to  •  command 
'  /-  ymi  within  eight  days  after  receipt  hereof^  to  dc- 
to  wit.  )  mandy  collect  cuid  receive  of  andjrom  the  church- 
wardens  and  overseers  of  the  poor  of  the  several  parishes  and  places 
here  under-namedt  (being  tisthin  your  said  hundred,)  the  several 
and  respective  sums  of  money  hereunder  set  dotvn  and  expressed 
opposite  to  and  against  tlte  names  of  such  parishes  and  jJaces ; 
tae  said  several  sums  being  respectively  charged  and  assessed 
thereon  in  and  by  a  rate  or  order  made  at  the  last  general  quarler 
sessions  of  the  peace  held  at in  and  for  the  said  county, 

for  and  totvards  one  general  rate  or  assessmetit  made  for  raisini^ 

such  sum  and  sums  of  money  tmthin  the  hundred  of m 

the  said  county,  as  mau  be  student  to  anstoer  the  several  conniu 
charges,  experises,  and  purposes,  to  tvhich  the  public  stock  of  the 
county  is  applicable  by  taiio  ;  and  that  upon  the  receipt  of  the  said 
several  sums  of  money,  you  pay  the  same  at  or  before  the  next  ge- 
neral quarter  sessions  of  the  peace  to  be  held  at ,  in  and 

for  the  said  county,  into  the  nands  ofG.  B.  esquire^  the  treasurrr 
appointed  to  receive  the  same.  And  if  any  cf  the  churchtoardens 
and  overseers  of  the  said  several  parishes  and  places  shall  refuse 
or  neglect  to  pay  the  same  within  thirty  days  next  after  ytm  shall 
have  demanded  the  same  in  xvriting  given  to  the  said  churckteardens 
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or  overseers  of  ihepoor,  or  any  of  them^  or  left  at  their  or  any  of 
their  dweUins-house  or  houses^  or  affixed  on  any  of  the  church'^ 
doors  of  such  parishes  or  places  to  xvhich  such  churchvoardens  or 
overseers  shall  belong,  that  then  you  inform  us,  or  some  other  of 
his  majesty  s  Justices  of  the  'peace  for  the  said  county y  thereof,  thats 
such  Juriher  proceedings  may  be  had  and  taken  as  the  latv  directs. 
And  therefore  Jail  not  at  your  peril.     Given  under  our  hands  and 

seals  at  ■  in  the  said  county,  the day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ■ 

J.  P. 

W.  P- 

B,  High  G>n9table's  Warrant  to  levy  the  Rate. 

Westmorland    C^®    ^^    churcli  ward  ens   and   overseers    of  the? 

Kendal  Ward.  1      P^^^^:  ^^  ^*1®  township  lor  parish]  of 

(.     in  the  said  county. 

^Y  virtue  of  an  order  of  his  majesty s  Justices  of  the  peace 
in  and  for  the  said  county,  in  their  general  quarter  sessions^ 
assembled,  you  are  hereby  required  in  thirty  days^  time  from  your 
receipt  of  this  precept,  or  otherwise  having  had  due  notice  thereof 
to  pay  to  me  out  of  the  money  by  you  collected  or  to  be  coUectedfor 

the  relief  of  the  poor,  the  sum  of being  the  proportion  of' 

your  said  totonsnip  [or  parish^for  and  totoards  the  general  county 
rate.     And  herein  you  are  not  to  fail,  on  the  peril  that  shaU  ensue 

thereof     Given  under  my  hand  the day  of  ■   ■. 

John  Bracken,  High  Constable* 

Or,  in  the  northern  counties  above  mentioned,  the  justices,  if 
they  think  proper,  instead  of  ordering  the  money  to  be  paid  by, 
the  churchwardens  and  overseers,  may  order  it  to  be  paid  by  the* 
petty  constables ;  and  then  the  high  constable'^  precept  to  the 
petty  constables  may  be  thus : 

(BbO 

Westmorland.  CTo    the  constable  of —  in   tlie  said 

Kendal  Ward.  \     county. 

^Y  virtue  of  an  order  from  his  majesty s  Justices  of  the  peace 
in  and  for  the  said  county,  in  their  general  quarter  sessions 
assembled,  you  are  hereby  required  to  raue  the  sum  of' 
toithin  your  constablev)ick,for  tohich  you  are  to  make  an  equal  rate 
toithin  your   said   constablevoick,   and  to   levy  the  same  in  such    ^ 
manner  as  money  for  the  relief  of  the  poor  is  by  lain  to  be  rated 
or  levied ;  tohicn  said  sum  you  are  to  pay  unto  me  in  thirty  days*' 
time  from  vour  receipt  if  this  precept,  or  otherwise^  having  nacT 
due  notice  thereof;  the  same  being  the  proportion  of  your  said  con-r 
siaUewickpfor  and  totoards  the  general  county  rate. 
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C.     Summons  of  Overseers  of  the  Poor,  for  not  pajing  thdr 
Proportion  of  the  County  Rate  to  the  High  Constable. 

County  of  7  To  the  overseers  of  the  poor  of  the  parish  of        ■    ' 
— *— ^—  3      in  the  said  county. 

n^HEREAS  information  and  complaint  hath  been  made  hefort 
me  one  of  his  majesty' s  justices  of  the  peace  Jot  the  said  county  ^ 
ly  .-I         —  high  constable  of  the  hundred  of'  in  the  said 

county,  that  you  the  said  overseers  of  the  poor  of  the  said  parish  of 

^ere  in  pursuance  of  his  tjoarratit  Jor  that  purpose  to  you 

directed^  ordered  and  required  to  levyf  collect^  and  pay  the  sum  of 
— — —  vsithin  the  space  of  thirty  days  from  the  date  of  the  said 
toarrantf  being  the  quarterly  proportion  of  your  said  parisky  Jot 
and  towirds  the  general  county  rate^  and  that  you  the  said  overseen 
of  the  poor  of  the  said  parish  have  refused  and  neglected,  and  do 
refuse  to  pay  the  same. 

These  are  therefore  to  summon  you  the  said  overseers  qf  the  poeft 

&f  the  said  parish  of  -^- to  appear  before  me  or  others  of  his 

majesty' i  justices  qf  the  peace  Jot  the  said  county  at  ■■     ■  in 

the  said  county  on iiext^  at  the  hour  of  — in  ike 

Jbrenoony  to  answer  to  the  said  information  and  complaint,  and  to 
shevo  cause  tohy  a  toarrant  qf  distress  should  not  issue  Jorikwith  to 
leoy  the  said  sum  qf  *  upon  your  goods  and  chattels,  flc- 

eording  to  the  directions  qf  the  statute  in  such  case  made  and  pro^ 
nAded,      Given  under  my  hand    and    seal   the  ■■  day  ^ 

'  '  "  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ■ 

D.     Warrant  of  Distress  to  levy  a  County  Rate,  on  the 
Overseers  of  the  Poor,  utider  Stat,  5S  Geo.  8.  c.  51. 

County  of  1  To  the  high  constable  of  the  hundred  of  .——.—— 
Stafford,  j      in  the  said  county  df . 

^^HEREAS  Ht  the  general  quarter  sessions  qf  the  peace^  koldem 
in  and  Jor  the  said  county  of'  ■     ■  on  the  -  day 

of a  rate  or  assessment  teas  duly  made,  purtuani  to  am 

abt  qf  parliament  made  and  passed  in  the  Jijlyjifih  year  ttf  the 
reign  oj  his  present  majesty  hine  George  the  third,  Jor  the  purpose 
therein  in  that  behalf  mentioned.     Arid  the  parish  of*  ■  .  » 

the  said  county  utas  thereby  duly  rated  and  assessed  in  the  smm  ^ 

^ of  lavoful  money  qf  Great  Britain.     And  uthereas  by 

virtue  qf  an  order  of  his  majesty* s  justices  qf  the  peace  ofihetaSi 
county  in  their  general  quarter  sessions  assembled  on  the  ■ 

day  of a  voarrant  voas  duly  issued  to  you  the  high  ctm* 

stable  of  the  hundred  qf^ in  the  said  county,  orderitsg  mnd 

requiring  you  to  issue  your  toarrant  to  the  overseers  qf  the  poor  qf 
the  said  parish,  to  levy^  collect  and  pay  the  said  rate  or  assessmej^ 

of  £. to  you  the  said  hi^h  constable,  voithin  the  space  if 

ihen  next  JoUowing,  tohich  you  toere  thereby  directed  to 

pay  toithin  the  space  of— .  to  the  treasurer  of  the  county  Jor 

the  time  being,  to  be  applied  and  disposed  of  in  the  manner  and 
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far  the  purpates  in  the  iaid  lot  meniioned  warrant  in  thai  bfihatf 
mentioned.  And  xohereas  the  overseers  of  the  poor  of  the  said 
parish  have  neglected  and  refused^  and  situ  refuse  to  pay  the  same 
to  yon  the  said  high  eonstaUet  apd  yom  ha'oe  tik^reof  made  com' 
plaint  to  me  A.  B.  esquire^  one  of  his  majesty^s  justices  of  the  peace 
of  the  said  county.  And  tohereas  C.  D.  £.  F.  and  G.  H.  the  over* 
seers  of  the  poor  tf  the  said  parish^  having  appeared  ie/brp  i^u  in 
pursuance  of  my  summons  for  thatl  purpose  have  not  shewed  to  me 
any  sufficient  cause  uJiy  the  same  should  not  be  paid.  These  fire 
therefore  to  require  youforthxoith  to  make  distress  of  the  sood^  qnd 
chatty  of  them  the  said  overseer^  of  the  poor  of  the  sqiqp^^is^  of 
I'  '  I*  and  if  within  the  space  of  [not  less  than  four  nor  exceeq- 
ing  eight]  days  next,  after  such  distress  by  you  tahen^  the  fi^ni  qf 

£ —  together  with  the  reasonable  charges  of  taking  anjf 

keeping  the  foiS  distress  shall  nqt  bepaid^  that  then  you  do  sell  the 
SQtdgoodf  Qnd  chattels  so  by  you  distrained,  and  out  of  the  mqney 

€risinar  by  such  sale,  that  you  detain  the  said  sum  qf£n r— r— 

and  Mso  your  reasonable  charges  of  takings  keepings  and  filing  tf^ 
said  diftHf^^  rendering  tg  them  the  $aid  overmrf  tl^§  PVmA^i  o« 
dmandn     Give^  ^n4er  my  h^nd  anfi  seal,  Sffi. 

E.    Sumipona  of  High  Constable,  for  not  paving  County 
Rate  to  the  Treasurer  of  the  Public  Stock/ 


County  of  \  To high  constable  of  the  hundred  of -. — 

I  J      in  the  said  oounty. 

J^HEREAS  information  and  complaint  hath  been  made  b0br$ 
us  two  qf  his  majesty's  justices  of  the  peatefor  the  said  eounty 

by  *,.^p^ f  gentleman^  treasurer  qf  the  puilic  stock  qf  the  sasd 

eounty  qf  n  ■   that  vou  the  said  — ; have  neglected  and 

rtfused  to  pay  to  the  said  treasurer  the  sum  qf—^ — r-rrr-  being  ih$ 
amount  now  due  and  omng  from  you  to  thepuUic  stock  qf  the  said 

county,  and  which  said  sum  qf — = —  has  or  ought  to  have  ieem 

received  and  levied  by  you  from  the  churchwardens  and  overseers  qf 
the  poor  qfti^  respective  parties  and  townshipfl  within  your  said 
hundred  qf  >  ■■  >>  ■*  t 

Thete  are  thertfore  to  summon  you  the  said to  appeatr 

Irforem  01^  others  qfhis  majesties  justifies  qf  the  peace  for  tke 
said  county  Mi  «r-T-T — -—  in  the  said  eounty  on  — .  .  i .,  ne^,  at 

the  hour  qfi  .m  n  in  tke  -. nwn,  to  answer  to  tke  said  ii^rm^ 

ation  and  complaint,  and  to  be  further  dealt  with  according  ta 
IOW0  Giv9n  under  ■  'n  mi.  kanas and  seals  the  i.j  ; ;  ..;.? dmf  of 
-■  I  i'l  ■■   in  tio  yeifiur  t^ our  Lord  ome  thousand  e^ghi  iumtm 
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Treagnrcr  how 
chosen. 


Continuance  in 
his  office ;  and 
his  salary. 

S5Q.5.  C.5I. 
§  17. 

Further  allow- 
ance to  the 
treasiurer. 


Notice  to  be  ad- 
vertised in  some 
county  news- 
paper for  three 
lucoesdTe 
weeks  in  the 
month  preced- 
ing the  time 
fixed  for  con- 
■idcring  the 


His  election  to 
be  certified  into 
the  king*! 
bench. 


P  Y  the  12  Geo.  2.  c.  29.  §  6.  The  treasurers  of  counties  shall  be 
persons  resident  in  the  county  or  division,  and  shall  be  ap- 
pointed by  the  justices  at  their  general  or  quarter  sessions ;  first 
giving  sufficient  security  to  be  accountable  for  the  money  which 
shall  be  paid  to  them  in  pursuance  of  this  act  (for  levying  of 
county  rates),  and  to  pay  such  sums  as  shall  be  ordered  by  the 
justices  in  sessions,  and  for  the  due  and  faHhful  execution  of  the 
trust  reposed  in  them. 

§  1^.  And  they  may  continue  the  treasurer  from  time  to  time 
in  his  office,  and  remove  him  at  their  pleasure,  and  appoint  another 
in  his  place;  and  may  allow  him  a  salary  not  exceeding  20^ 
a-year,  to  be  paid  out  of  the  county  rates. 

But  by  Stat.  55  Geo.  S.  c.  51.  §  17.  afler  reciting,  that  whereas 
the  allowance  which  the  justices  of  the  peace  are  authorised  to 
make  to  the  treasurer  or  treasurers,  stands  limited  by  stat. 
12  Geo. 2.  c. 29.  to  a  sum  not  exceeding  20/.  a-year:  and  that 
such  sum  has  been  in  some^  and  may  be  found  in  many  cases  inade- 
quate to  remunerate  him  or  them  for  such  care  and  pains :  So 
much  of  the  said  act  as  limits  the  said  allowance  to  20/.  a-year,  is 
repealed ;  and  it  is  enacted,  that  **  it  shall  and  may  be  lawful  for 
the  said  justices  of  the  peace,  at  their  respective  general  or 
quarter  sessions,  or  the  greater  part  of  them  then  and  there  as- 
sembled, to  allow  to  the  treasurer  or  treasurers  of  their  counties, 
and  to  every  of  thein  insisting  on  the  same,  such  reasonable  sum 
or  sums  of  money  for  such  purpose  as  aforesaid,  as  they  in  thar 
discretion  shall  think  fit,  of  which  they  are  hereby  empowered  to 
direct  the  payment  out  of  the  monies  arising  by  the  rates  of  their 
respective  counties :  Provided  always,  that  no  such  augraentatioD 
of  allowance  shall  be  made  at  any  such  general  or  quarter  ses- 
sions, unless  application  for  such  augmentation  shall  have  been 
made  by  the  said  treasurer  or  treasurers,  or  *  the  justices  €ff  the 
peace  at  some  previous  general  or  quarter  sessions  assembled, 
and  unless  notice  of  the  intention  of  taking  the  said  augmentation 
into  consideration  shall  have  been  advertised  for  three  successiTe 
weeks  in  some  newspaper  usually  circulating  in  such  county,  in 
the  month  immediately  preceding  the  time  fixed  for  con«dering 
the  same." 

By  Stat.  11  Geo.  2.  r.20.  $  3.  That  the  treasurers  may  be  the 
better  amenable  to  the  court  of  kins's  bench,  with  regard  to  the 
payment  of  the  money  for  relief  of  the  prisoners  of  the  Kings 
Bench  and  Marshalsea  prisons,  every  person  who  shall  be  elected 
treasurer  of  any  county,  shall  in  thirty  days  afier  his  election 
transmit  his  name  and  place  of  abode  to  the  clerk  of  the  crown  in 
the  court  of  king's  bench,  to  be  by  him  entered  or  registered, 
for  which  entry  no  fee  shall  be  taken :  And  if  such  treasurer 
shall  neglect  or  refuse  so  to  do,  then,  upon  the  report  of  the  said 
j^lerk  of  the  crown,  the  said  court  may  make  a  xule  upon  him, 
requiring  his  performance  ;  which  shall  be  enforced  as  otner  rules 
of  the  said  court,  at  the  ahatge  of  such  treasurer. 
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By  Stat.  IS  Geo.  8.  c.  29.  §  7.  8.  And  the  treasurer  shall  keep  it  G.s.  e.  S9. 
books  of  entries  of  the  several  sums  by  him  received  and  paid ;  His  account, 
and  shall  deliver  in  a  true  and  exact  account  upon  oath*  if  re>- 
quiredy  of  his  receipts  and  disbursements,  distinguishing  the 
particular  uses  to  which  the  several  sums  have  been  applied,  to 
the  justices  at  every  general  or  quarter  sessions,  and  shall  lay 
before  them  the  proper  vouchers  tor  the  same  :  Which  accounts 
and  vouchers,  after  having  been  passed  by  the  said  justices,  shall 
be  deposited  with  the  clerk  of  the  peace,  to  be  kept  amongst  the 
records,  to  be  inspected  by  any  of  the  justices  without  fee. 

§  9.  And  the  discharge  of  the  justices,  by  their  order  at  their  And  discharge* 
g^eneral  or  quarter  sessions,  shall  be  a  sufficient  release  and  dis- 
charge to  such  treasurer. 

By  Stat.  55  Geo.  3.  c  51.  §  18.  it  is  enacted,  '*  That  the  several  55  G.  5.  c.  5U 
treasurers  of  counties,  or  of  divisions  of  counties,  shall,  and  they  ^1^^ 
are  hereby  required  once  in  every  year,  to  publish  in  some  one  puWish'oTCe^n 
of  the  newspapers  usually  circulating  in  the  county  or  division  of  every  year,  an 
the  county  in  which  they  respectively  act,  a  true  and  accurate  abstract  of  Uick 
abstract  of  the  account  of  their  receipts  and  expenditures,  under  accounts, 
their  several  heads,  for  the  year  immediately  preceding  the  publi- 
cation of  such  abstract,  signed  by  the  justices  of  the  peace  who 
shall  have  audited  the  same,  under  a  penalty  of  50/.  for  every 
omission  of  such  publication. 


ft 
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^HE  laws  relating  to  the  customs,  so  far  as  justices  of  the  peace* 
constables,  and  other  such  officers  are  concerned  therein,  being 
considerably  connected  with  the  laws  of  excise,  it  is  thought 
proper  to  refer  this  subject  to  the  title  (S;:cii8e ;  where  the  whole 
will  be  more  clearly  comprehended  under  one  view. 


Cufi(to0  laotttlorutn. 

[37  H.  8.  c.  l.-.3&4Ed.6.  c.l.— IW.  c.21.] 

^H£  euMt09  rotulorum  is  he  tliat  hath  the  keeping  of  the  rolls 
or  records  of  the  sessions.  He  is  always  a  justice  of  the 
peace  and  quorum  in  the  county  where  he  hath  his  office.  He  is 
a  man,  for  the  most  part,  especially  picked  out  either  for  wisdom, 
countenance,  or  credit.  He  is  the  principal  civil  officer  in  the 
county,  as  the  lord  lieutenant  irtthe  chief  in  military  command. 
4  Bloc.  Com.  272. 

By  the  37  H.S.  c.  1.  (which  was  altered  by  the  3  &  4  Ed.  6. 
<•!•  but  restored  by  1  fV.  c.21#)     No  person  shall  be  appointeil 
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to  tm  office  of  custos  rotulorum,  but  luoh  as  flhall  have  a  bill  •tened 
with  the  king's  hand  for  the  same ;  which  bill  signed  shall  be  a 
sufficient  warrant  to  the  lord  chancellor  to  make  a  commissioa, 
assigning  and  authorising  thereby  the  same  person  to  be  custot 
rotulorum,  until  the  king  hath  by  another  bill  with  his  own  hand 
appointed  one  other  person  to  have  the  same  office  by  hiuMelf  or 
his  sufficient  deputy,  learned  in  the  laws,  and  meet  and  able 
to  supply  the  said  office. 

In  pursuance  whereof,  the  last  clause  in  the  oommission  of  the 
peace  is  generally  to  this  effect :  "  Lastly,  we  have  assigned  yoa 

the  aforesaid keeper  of  the  rolls  of  our  peace  in  our 

said  county,  and  therefore  you  shall .  cause  to  be  brought  befort 
you  and  your  said  fellows,  at  the  days  and  places  aforesaid,  the 
writs,  precepts,  processes,  and  indictments  aforesaid,  that  thej 
may  be  inspected,  and  by  a  due  course  determined,  as  is  afore- 
said." 
Ought  to  attend  The  eustoi  raHdorum,  by  virtue  of  his  office,  having  the  cos- 
th«  NauoBs.       tody  of  the  rolls  of  session*  ought  to  attend  there  by  himself  or 

his  deputy,  who  is  the  clerk  of  the  peace.    DaU.  e.  185*  p.  458. 


Cutlers. 

[59  Geo.  3.  c.  7.] 

59G.3.  c7.       DY  Stat.  59  Geo.  S.  c.  7.    to  regulate    the    cutlery  trade  in 

England;    reciting   that    ''  whereas  knives,    forks,    razors, 
scissors,  shears,  and  other  cutlery  wares,  edge-tools,  and  hard- 
ware requiring  a  cutting  edge,  forged  and  formed  of  wrought 
steel,  and  iron  and  steel,  have  for  many  years  been  a  great  brandi 
of  trade  in  England  ;  and  such  articles  being  esteemed  in  foreign 
countries  for  their  superior  quality,  great  quantities  thereof  have 
been  sent  to  foreign  markets :  and  whereas  a  practice  prevails  of 
casting  or  forming  m  a  mould  from  cast  iron,  knives,  knife-bladet, 
forks,  razors,  razor-blades,  scissors,  shears,  and  other  artidea  of 
cutlery,  edge-tools,  and  hardware  requiring  a  cutting  edge,  and 
some  of  such  articles  are,  by  a  chemical  process,  previous  to  the 
finishing  and  polishing  thensof,  made  to  resenbla  so  nearly  the 
like  sort  of  articles  wrought  of  sted,  and  iron  and  steel,  as  scarcely 
to  be  distinguishable  from  wrought  steel,  and  iron  and  steel,  even 
by  persons  skilled  in  the  manufactory  of  cutlery,  edge-tools,  and 
§  1.         hardware  ;'*  it  is  enacted,  that  it  shall  be  lawful  for  all  and  every 
\7liete  articles    person  and  persons  who  shall  make,  forge,  fonn,  or  manufacture^ 
are  formed  by    or  cause,  direct  or  procure  to  be  made,  rorged,  fiNmed,  or  nanu- 
^^^U^ll^l^    factured,  by  means  of  the  hammer,   any  knives,   knife^kdca, 
tohavetheprivi-  ^o^ks,  razors,  razor-blades,  scisson*  diears,  and  other  aptidfli  of 
lega  of  marking  cutlery,  edge<-toola,  and  hardware  requiring  a  cutting  ^dge,  4t 
them  widi  the    wrottgDt  Steely  or  of  iron  and  sbeel,  to  mark,  strike,  atamp,  §gnam 
figure  of  a  ham-  q,  impress,  or  cause,  direct,  or  procure  to  be  marked,  stcudk* 

stiunped*  graved,  or  impressed,  in  or  upon  anv  part  of  evmtj  aach 
kmves,  knife^^blades,  forks,  razors,  razor  •blades^  acisaons, 
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•nd  other  articles  of  cudery,  edge-tools  and  hardware  requiring  a  59  G.  3.  e.  7. 
cutting  edge,  bo  forged  and  formed  by  means  of  the  hammer,  of 
wrouglit  steel,  and  of  iron  and  steel,  the  figure  or  form  of  a  ham- 
mer, at  any  time,  and  not  at  any  other  time  except  as  hereinafter 
provided,  after  the  forging,  and  previous  to  the  same  respectively 
being  ground  or  polished,  so  as  to  denote  that  such  knives,  knife* 
blades,  forks,  razors,  rasor-blades,  scissors,  shears,  and  other 
articles  of  cutlery,  edge-tools,  and  hardware  requiring  a  cutting 
edge,  are  so  formed  by  means  of  the  hammer,  of  wrought  steel, 
and  iron  and  steel,  and  so  as  to  distinguish  the  same  articles  from 
such  articles  cast  or  formed  in  a  mould,  or  otherwise  than  by 
means  of  the  hammer. 

j  2.  Provided,  that  it  shall  be  lawful  for  all  and  every  person  Persons  hairing 
and  persons  who  shall,  on  the  passing  of  this  act,  have  in  his,   mwju'actured 
her,  or  their  custody  or  possession,  any  knives,  knife-blades,  ^^^•^'^  ^, 
forks,  razors,  razor-blades,  scissors,  shears,  and  other  articles  of  powered  to 
cutlerv»  edge-tools,  and  hardware  requiring  a  cutting  edge,  made,   mark  the  same 
forged,  formed,  or  manufactured  by  means  of  the  hammer,   of  with  the  figure 
wrought  steel,  or  of  iron  and  steel,  at  any  time  within  the  space  °^  shammer, 
of  six  calendar  months  next  after  the  passmg  of  this  act  to  mark, 
strike,  stamp,  grave  or  impress,  or  cause,  direct,  or  procure  to 
be  marked,  struck,  stamped,  graved  or  impressed^  in  and  upon 
any  part  of  such  knives,  knife-blades,  forks,  razors,  razor-blaaes, 
scissors,  shears,  and    other  articles  of  cutlery,    edge-tools  and 
hardware   requiring    a  cutting  edge,  so  forged  and  formed  by 
means  of  the  hammer,  of  wrought  steel,  and  of  iron  and  steely  so 
in  his,  her,  or  their  possession,  the  figure  or  form  of  a  hammer,  so 
as  to  denote  that  such  knives,  knife-blades,  forks,  razors,  razor- 
blades,  scissors,  shears,  and  other  articles  of  cutlery,  edge-tools, 
and  ha^ware,  requiring  a  cutting  edge,  were  so  formed  by  means 
of  the  hammer,  of  wrought  steel,  or  of  iron  and  steel,  and  so  as 
to  distinMish  the  same  articles  from  such  articles  cast  or  formed 
in  a  moiud  or  otherwise  than  by  means  of  the  hammer. 

§  S*  And  it  shall  not  be  lawful  for  any  person  or  persons  to  cast,  Unlawful  for 
mark,  strike,  stamp,  grave,  or  impress,  or  cause,  direct,  or  pro-  pereons  casting 
cure  to  be  cast,  marked,  struck,  stamped,  graved  or  impressed,  in  c^^ery  wares, 
or  upon  any  part  of  any  knives,  knife-blades,  forks,  razors,  razor-  haS*we  ifc- 
blades,  scissors,  shears,  or  any  other  cutlery  articles  whatsoever,  quiring  a  cut.  * 
edge-tools  or  hardware  requiring  a  cutting  edge,  which  shall  be  ting  edge,  to 
cast  or  formed  in  a  roonld,  or  formed  otherwise  than  by  means  of  mark  witli  the 
the  hammer,  either  at  the  time  of  casting  or  forming  such  articles  figure  of  a  ham- 
in  the  mouldy  or  otherwise  tlwrn  by  means  of  the  hammer,  or  sub.  ^^l^^^'^^j^^ 
seqaently  thereto  and  previous  to  the  bondjide  sale  thereof  to  the  thear  ued,  ^e, 
user,  the  figure  or  form  of  a  hannaer,  or  any  symbol  or  device  re-  or  to  sell,  ie.c. 
sembling  a  hammer,  or  having  any  similitude  thereto,  nortohavte  such  cast  articlee 
in  bis,  her,  or  their  possession,  for  the  purpose  of  sale,  nor  to  ^  marked, 
mU  ,expose  or  ofier  to  sale,  or  cause,  direct,  or  procure  to  be  sold, 
exposed  or  offered  to  sale^  any  knives,  knife-blades,  forks,  razors, 
razor4»ladeB,  scissors,  shears,  and  other  articles  of  cutlery,  edge* 
tools  and  hardware  requiring  a  cutting  edge,  which  shall  have  been 
cast  or  formed  in  a  mould,  or  otherwise  than  by  means  of  tlie 
hammer,  having  marked  or  struck  theneon  the  figure  or  form  of 
a  hammer,  or  any  symbol  <or  device  resembling  a  hammer,  or 
having  any  similitude  thereto ;  and  all  and  every  peif  on  and  per« 
^nt  who  shnll  oast,  mark,  strike,  stamp,  graven  or  impress,  or 
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No  person  to 
mark  any 
knives,  &c. 
forged  with  the 
hammer,  with 
any  words 
which  shall  in- 
dicate tlie  qua- 
lity to  be  other- 
wise than  the 
true  quality ;  or 
have  in  his  pos- 
session any  such 
articles  impro- 
perly marked. 


€utlec£(. 

cause,  direct,  or  procure  to  be  cast,  marked,  struck,  stampcdi 
graved,  or  impressed,  in  or  upon  any  part  of  any  knives,  kDitc- 
blades,  forks,  razors,  razor-blades,  scissors,  shears  and  other 
articles  of  cutlery,  edge-tools  and  hardware  requiring  a  cutting 
edge,  which  shall  have  been  cast  or  formed  in  a  mould,  or  other- 
wise than  by  means  of  the  hammer,  either  at  the  time  of  casting 
or  forming  thereof,  or  subsequently  thereto,  and  previous  to  the 
bondjide  sale  thereof  to  the  user,  the  figure  or  form  of  a  hammer, 
or  any  symbol  or  device  resembling  a  hammer,  or  having  any 
simihtude  thereto  ;  or  who  shall  have  in  his,  her,  or  their  posses- 
sion for  the  purpose  of  sale,  or  who  shall  sell,  expose,  or  offer  to 
sale,  or  cause,  direct,  or  procure  to  be  sold,  exposed  or  offered  to 
sale,  any  knives,  knife-blades,  forks,  razors,  razor-blades,  scissors, 
shears  and  other  articles  of  cutlery,  edge-tools  and  hardware  re- 
quiring a  cutting  edge,  which  shall  have  been  cast  or  formed  in  a 
mould,  or  otherwise  than  by  means  of  the  hammer,  having  marked 
or  struck  thereon  the  figure  or  form  of  a  hammer,  or  any  symbol 
or  device  resembling  a  hammer,  or  having  any  similitude  thereto, 
shall,  in  all  and  every  the  cases  aforesaid,  forfeit  all  and  every 
such  knives,  knife-blades,  forks,  razors,  razor-blades,  scissors, 
shears,  and  other  articles  of  cutlery,  edge-tools  and  hardware  re- 
quiring a  cutting  edge,  having  thereon  the  figure  or  form  of  a 
hammer,  or  any  symbol  or  device  resembling  a  hammer,  or  liaving 
any  similitude  thereto,  together  with  the  sum  of  5L  for  anv 
quantity  not  exceeding  one  dozen  of  such  articles  so  marked, 
struck,  i^old  or  exposed  to  sale ;  and  for  any  quantity  of  such 
articles  exceeding  one  dozen,  5/.  for  every  one  dozen  thereof; 
such  sum  and  sums  respectively  to  be  levied,  recovered,  and  ap- 
plied as  hereinafter  directed. 

$4.  And  it  shall  not  be  lawful  for  any  person  or  persons  to 
cast,  mark,  strike,  stamp,  grave  or  impress,  or  cause,  direct  or 
procure  to  be  cast,  marked,  struck,  stamped,  graved,  or  impressed, 
m  or  upon  any  part  of  any  knives,  knife-blades,  forks,  razors, 
razor-blades,  scissors,  shears,  and  other  articles  of  cutlery,  edge- 
tools  and  hardware  requiring  a  cutting  edge,  forged  and  formed 
with  the  hammer,  of  wrought  steel,  or  of  iron  and  steel,  or  cast  hi 
a  mould,  either  at  the  time  of  forging  or  casting  such  articles  or 
subsequently  thereto,  previous  tq,  the  banAJide  sale  thereof  to  the 
user,  any  word  or  words  which  shall  or  may  denote  or  indicate 
the  quality  of  such  articles  to  be  otherwise  tnan  the  real  and  true 
quality  thereof;  nor  to  have  in  his,  her,  or  their  possession  for  the 
purpose  of  sale,  nor  to  sell  or  expose  or  offer  to  sale,  or  cause, 
direct,  or  procure  to  be  sold,  exposed,  or  offered  to  sale,  aoj 
knives,  knife-blades,  forks,  razors,  razor-blades,  scissois/slican, 
and  other  articles  of  cutlery,  edge-tools  and  hardware  requiring  a 
cutting  edge,  forged  and  formed  with  the  hammer,  of  wrought 
steel,  and  iron  and  steel,  or  cast  in  a  mould,  having  marked  thereoo 
any  word  or  words  which  shall  or  may  denote  or  indicate  the 
quality  of  such  articles  to  be  otherwise  than  the  real  and  true 
quality  thereof;  and  all  and  every  person  or  persons  who  shall 
cast,  mark,  strike,  stamp,  grave  or  impress,  or  cause  or  procure  to 
be  cast,  marked,  struck,  stamped,  graved  or  impressed,  in  or  upon 
any  part  of  any  knives,  knife-blades,  forks,  razors,  razor-bladet, 
scissors,  shears,  and  other  articles  of  cutlery,  edge-tools,  and 
hardware  requiring  a  cutting  edge,  forged  or  formed  widi  the 
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hammer,   of  wrought  steel,  or  iron  and  steel,  or  cast  in  a  mould,  59  g.  3.c.7. 

either  at  the  time  of  forging  or  casting  or  subsequently  thereto, 

previous  to  the  bond  fide  sale  thereof  to  the  user,  any  word  or 

words  which  shall  or  may  denote  or  indicate  the  quality  of  such 

articles   to  be  otherwise  than  the  real  and  true  quality  ;  or  who 

shall  have  in  his,  her,  or  their  possession  for  the  purpose  of  sale, 

or  shall  sell,  expose,  or  offer  to  sale,  or  cause,  direct,  or  procure  to 

be  sold,  exposed  or  offered  to  sale,  any  knives,   knife-blades, 

forks,  razors,  razor-blades,  scissors,  shears,  and  other  articles  of 

cutlery,  edge-tools  and  hardware  requiring  a  cutting  edge,  forged 

and  formed  with  the  hammer,  of  wrought  steel,  or  iron  and  steel, 

or  cast  in  a  mould,  having  thereon  any  word  or  words  which  shall 

or  may  denote  or  indicate  the  quality  of  such  articles  to  be 

otherwise  than  the  real  and  true  quality  thereof,  shall,  in  all  and 

every  the  cases  aforesaid,  forfeit  all  and  every  such  knives,  knife* 

blades,   forks,   razors,  razor-blades,  scissors,  shears,   and  other 

articles  of  cutlery,   edge-tools  and  hardware  requiring  a  cutting 

edge,  being  marked,  possessed,  sold,  or  exposed  to  sale  contrary 

to  the  directions  of  this  act,  together  with  the  sum  of  5/.  for  any 

quantity   not  exceeding  one  dozen  of  such  articles  so  markea, 

sold,  or  exposed  to  sale ;  and   for  any  quantity  of  such  articles 

exceeding  one  dozen,  5/.  for  every  one  dozen  thereof;  such  sum 

and  sums  respectively  to  be  levied,  recovered,  and  applied  as 

hereinafter  directed. 

$  5.  And  it  shall  not  be  lawful  for  any  person  or  persons  \o  Penalty  on  per- 
cast,  mark,  strike,  stamp,  grave  or  impress,  or  cause,  direct,  or  sons  casting, 
procure  to  be  cast,  marked,  struck,  stamped,  graved  or  impressed,  ma^ng,  &c. 
in  or  upon  any  part  of  any  knives,  knife-blades,  forks,  razors,  razor-  S^g  J^i*^   7 
blades,  scissors,  shears,  and  other  articles  of  cutlery,  edge-tools  don  or  London' 
and  hardware  requiring  a  cutting  edge,  forged  and  formed  with  made  tliereon, 
the  hammer,  of  wrought  steel,   or  of  iron  and  steel,  or  cast  in  a  except  made 
mould  either  at  the  time  of  forging  or  casting  such  articles  or  'y^'ji"  ^^  "ly 
subsequently  thereto,  previous  to  the  bond  fide  sale  thereof  to  the  °  c^^aL™  dis.**^ 
user,   the   word  or  words  *•  London,'*  "  London  made,"  or  any  ^ance  thereof, 
word  or  words  having  any  similitude  thereto,  unless  the  articles  so 
cast,  marked,  struck,  stamped,  graved,  or  impressed,  shall  have 
been  manufactured  within  the  city  of  London^  or  within  twenty 
miles  distance  therefrom  ;  nor  to  have  in  his,  her,  or  their  posses- 
sion, for  the  purpose  of  sale,  nor  to  sell,  or  expose  or  offer  to  sale, 
or  cause,  direct,  or  procure  to  be  sold,  exposed,  or  offered  to  sale, 
any   knives,  knife-blades,    forks,   razors,   razor-blades,    scissors, 
shears,  and  other  articles  of  cutlery,  edge-tools  and  hardware  re* 
quiring  a  cutting  edige,  forged  and  formed  with  the  hammer,  of 
wrought  steel,  and  iron   and  steel,  or  cast  in  a  mould,   having 
marked  thereon  the  word  or  words  **  London^'  "  London  made," 
or  any  word  or  words  having  any  similitude  thereto,  unless  the 
articles  so  cast,   marked,  struck,  stamped,  graved,  or  impressed, 
siiall   have   been    manufactured  within  the    city  of  London,  or 
within  twenty  miles,  distance  therefrom ;  and  all  and  every  person 
or  persons  who  shall  cast,  mark,  strike,  stamp,  grave,  or  impress, 
or  cause  or  procure  to  be  cast,  marked,  struck,  stamped,  graved 
or  impressed,  in  or  upon  any  part  of  any  knives,  knive-blades,  forks, 
razors,  razor-blades,  scissors,  shears,  and  other  articles  of  cutlery, 
edge-tools,  and  hardware  requiring  a  cutting    edge,   forged  or 
formed  with  the  hammer,  of  wrougnt  steel,  or  iron  and  steel,  or 
cast  in  a  mould;  either  at  the  time  of  forging  or  casting,  or  sub- 
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S9  0. 5,  c.  7.      sequentJy  thereto,  previous  to  the  hondjide  sale  thereof  to  the  user, 

the  word  or  words  ^^  London^*  ^^  London  made/'  or  any  word  or 
words  having  any  similitude  thereto,  unless  the  articles  so  cast, 
marked,  struck,  stamped,  graved,  or  impressed,  shall  have  been 
manufactured  within  the  city  of  London^  or  within  twenty  miles 
distance  therefrom ;  or  who  shall  have  in  his,  her,  or  their  pos- 
session, for  the  purpose  of  sale,  or  shall  sell,  expose,  or  offer  to 
sale,  or  cause,  direct,  or  procure  to  be  sold,  exposed  or  offered  to 
sale,  any  knives,  knife-blades,  forks,  razors,  razor-blades,  scisson, 
shears,  and  other  articles  of  cutlery,  edge-tools  and  hardware 
requiring  a  cutting  edge,  forged  and  formed  with  the  hammer,  of 
wrought  steel,  or  iron  and  steel,  or  cast  in  a  mould,  having  thereon 
the  word  or  words  *^  London^'*  ^^ London  made,"  or  any  word  or 
words  having  any  similitude  thereto,  unless  the  articles  so  cast, 
marked,  struck,  stamped,  graved,  or  impressed,  shall  have  been 
manufactured  within  the  city  of  London^  or  within  twenty  miles 
distance  therefrom,  shall,  in  all  and  every  the  cases  aforesaid, 
forfeit  all  and  every  such  knives,  knife-blades,  forks,  razors, 
razor-blades,  scissors,  sliears,  and  other  articles  of  cutlery,  edge- 
tools  and  hardware  requiring  a  cutting  edge,  being  marked,  pos- 
sessed, sold,  or  exposed  to  sale  contrary  to  the  directions  of  this 
act,  together  with  the  sum  of  10/.  for  any  quantity  not  exceeding 
one  dozen  of  such  articles  so  marked,  sold,  or  exposed  to  sale ; 
and  for  any  quantity  of  such  articles  exceeding  one  dozen,  \QL 
for  every  dozen  thereof;  such  sum  and  sums  respectively  to  be 
levied,  recovered,  and  applied  as  hereinafter  directed. 
Persons  having  §  6.  Provided,  that  in  case  any  person  or  persons  shall  have  io 
articles  in  their  his,  her,  or  their  possession,  for  the  purpose  of  sale,  or  shai]  sell, 
possession  expose  or  offer  for  sale,  or  cause,  direct,  or  procure  to  be  sold  or 

marked  *^°"-  offered  for  sale,  any  knives,  knife-blades,  forks,  razors,  razor- 
fora\he  pa^ine  ^^^'^s*  scissors,  shears,  or  any  other  cutlery  articles  whatsoever, 
of  this  act  to  be  edge-tools,  and  hardware  requiring  a  cutting  edge,  formed  with 
excused  from  the  hammer  or  cast  in  a  mould,  in  a  finished  state,  having  marked 
penalties.  thereon  any  word  or  words  contrary  to  the  directions  of  this  act, 

shall,  at  or  upon  any  information  or  complaint  being  laid  or  made 

asainst  him,  her  or  them,  prove  satisfactorily  by  the  oath  of 

himself,  or  herself,  or  any  otner  person,  before  one  or  more  of  his 

majesty's  justices  of  the  peace,  that  such  knives,  knife-blades, 

forks,  razors,  razor-blades,  scissors,  shewrs,  or  any  other  cutlery 

articles  whatsoever,  edge-tools,  and  hardware  requiring  a  cutting 

edge,  were  purchased  or  came  into  the  possession  of  him,  her,  or 

them,  or  were  made,  formed,  cast,  or  manufactured  before  the 

passing  of  this  act,  then  and  in  such  case  the  person  or  persons  so 

Having  the  said  articles  in  a  finished  state  in  his,  her,  or  their  pas* 

session,  for  the  purpose  of  sale,  or  selling,  exposing,  or  ofiering  the 

same  for  sale,  or  causing,  directing,  or  procuring  the  sanae  to  be 

8<^d  or  offered  for  sale,  shall  not  be  liable  to  the  pains  and 

penalties  aforesaid. 

Penons  haying       ^  7.  Provided  also,  that  in  case  any  person  or  persons  shall  have 

in  their  posses-   Jq  hig^  her,  or  their  possession^  for  the  purpose  of  sale,  or  shall 

^ked  G^.      "^^  expose  or  offer  for  sale,  or  cause,  direct,  or  procure  to  be 

trary  to  the  di-  ^^^  ^^  offered  for  sale,  any  knives,  knife-4>lades,  forks,  razors, 

rections  of  this   razor-blades,  scissors,  shears,  or  any  other  cutlery  articles  what- 

Bct,  whosholl,  soever,  edge-tools  or  haidware  requiring  a  cutting  edge,  cast  or 

before  any  in-    formed  to  ft  mould,  or  forged  and  formed  with  the  hammer,  whick 
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iball  not  hare  beeo  mftde,  formed,  cast^  or  manufbotuied  before  59  q.  5,  e.  7. 
the  pawiog  of  this  act,  having  marked  thereon  the  figure  or  form  fomwtioa  b« 
of  a  hammer,  or  any  word  or  words  contrary  to  the  directions  of  laid,  piof«  the 
this  act,  shall,  at  or  before  any  information  or  complaint  shall  be  purchase  with- 
laid  or  made  against  him,  her,  or  them,  proved  satisfactorily  by  °"^  knowing 
the  oath  of  himself,  herself,  or  themselves,  before  one  or  more  of  L  *  j«f«I!![!Ifr?w 

!•  •../»!  lit  I  1.J    wcreiinproperiy 

ills  majesty  s  justices  of  the  peace,  tliat  he,  she,  or  they  purchased  mariced,  to  be 
such  articles,  with  the  figure,  words,  or  marks  thereon  respeo-  mcuaed  from 
tively,  without  knowing  at  the  time  of  such  purchase  that  the  the  penaltia. 
same  were  articles  marked  contrary  to  the  directions  of  this  act, 
and  shall  discover  to  any  two  or  more  justices  of  the  peace  the 
name  or  names  of  the  person  or  persons  of  whom  he  or  she  pur- 
chased the  same»  so  that  such  person  or  persons  shall  be  prosecut-> 
ed  to  conviction  for  the  same,  then  and  in  such 'case  the  person 
or  persons  who  shall  have  in  his,  her,  or  th^ir  possession  any  of 
such  articles  as  aforesaid,  for  the  purposes  aforesaid,  shall  not  be 
liable  to  the  pains  and  penalties  aforesaid,  but  shall  be  entitled 
to  two-third  parts  of  the  penalty  as  other  informers. 

§  8.  And  it  shall  and  may  be  lawful  to  and  for  any  two  or  more  Reoovery  of 
of  his  majesty's  justices  of  the  peace  for  the  county,  city,  or  place  penaUie*. 
where  the  ofiender  or  offenders  shall  reside,  or  where  the  offence 
shall  be  committed,  to  hear  and  determine  any  offence  or  offences 
against  this  act ;  and  all  such  justices  are  hereby  authorised  and 
required,  upon  any  information  exhibited  or  complaint  made  in 
that  behalf,  to  summon  the  party  or  parties  accused,  and  the  wit- 
nesses on  each  side,  and  to  examine  into  the  matter  of  such  com-> 
plaint ;  and  upon  due  proof  thereof,  cither  by  confession  of  the 
party  complained  of,  or  by  the  oath  of  one  or  more  credible  wit- 
ness or  witnesses,  to  give  judgment  or  sentence  for  the  pecuniary 
penalty,  with  costs,  to  be  allowed  by  such  justices,  and  to  award 
and  issue  out  their  warrant  under  their  huids  and  seals  for  the 
levying  such  penalty  and  costs  on  the  goods  and  chattels  of  the 
offender  or  offenders,  and  to  cause  sale  to  be  made  thereof  in  case 
such  goods  and  chattels  shall  not  be  redeemed  within  five  days 
inchisive  of  the  day  of  the  seizure,  rendering  the  overplus  (if  any) 
after  defraying  the  expenses  of  such  distress  and  ^e,  to  the 
person  or  persons  whose  goods  and  chattels  shall  have  been  so 
distrained  imd  sold ;  and  for  want  of  a  sufficient  distress,  such 
justices  fifhall  and  may  commit  such  offender  or  offenders  to  his 
majesty's  gaol  for  the  county,  city,  or  place  where  such  offence 
shall  be  committed  as  aforesaid,  there  to  remain  for  any  time  not 
exceeding  three  calendar  months,  unless  payment  shall  be  sooner 
made  of  the  said  penalty  and  costs. 

§  9.  And  if  any  person  or  persons  shall  think  himself,  herself,  AppeaL 
or  themselves  aggrieved  by  the  judgment  of  such  justices,  he,  she, 
or  they  may  (upon  giving  security  with  a  sufficient  surety  to  the 
amount  of  the  value  of  such  penalty  or  penalties  and  costs,  to- 
gether with  such  further  costs  as  shall  be  awarded  in  case  such 
judgment  shall  be  affirmed)  appeal  to  the  next  general  quarter 
sessions  of  the  peace  for  the  county,  city,  or  place  where  such 
conviction  shall  be  made ;  and  the  justices  at  such  sessions  are 
hereby  empowered  to  summon  and  examine  witnesses  on  oath,  and 
to  hear  and  finally  determine  the  matter  of  the  said  appeal,  and  to 
award  such  costs-  as  the  said  court  shall  think  reasonable  to  the 
party  in  whose  favour  such  appeal  shall  be  determined. 
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t  10.  Provided,  that  it  shall  be  lawful  for  any  justices  of  flie 
peace,  before  whom  any  information  may  be  laid,  and  also  for  die 
said  justices  in  quarter  sessions  assembled  (if  they  respectiTely 
should  think  fit,)  to  mitigate  the  said  penalties  in  such  manner  as 
to  them  shall  seem  expedient ;  provided  that  such  penalties  shall 
in  no  case  be  mitigated  to  less  than  one  half,  or  where  such  pe^ 
nalties  shall  be  less  than  the  sum  of  50/.  to  less  than  25/. 

$  11.  And  no  conviction  made  upon  any  oiFence  or  offences  in 
this  act  mentioned  or  created,  shall  be  set  aside  in  or  by  any  court 
whatsoever,  for  want  of  form,  or  through  the  mistake  of  any  fact, 
circumstance,  or  other  matter  whatsoever ;  provided  that  the  ma- 
terial facts  alleged  in  such  conviction,  and  upon  which  the  same 
shall  be  grounded,  be  proved  to  the  satisfaction  of  the  said  court ; 
any  law,  statute,  or  custom  to  the  contrary  notwithstanding. 


}  1 2.  Form  of  Conviction. 


Form  of  con- 
viction. 


*  "^E  it  remembered,  thai  on  the 
year  of  our  Lord 


at 


day  of 


in  the 


Compelling  the 
attendance  of 
witnesses. 


in  the  county  of 
A.  B.  cayne  before  us  C.  D.  and  E.  F.  ■  of  fas 

majesty's  justices  of  the  peace  for  the  said  county,  [ci/y,  or  place, 
as  the  case  may  be]  and  informed  us,  that  G.  H.  of  ■  on 

the day  of now  last  past,  at in  the 

said  county,  \_city  or  place,  as  the  case  may  be  ;  here  set  forth  the 
fact  for  which  the  information  is  laid.]  Whereupon  the  said 
G.  H.  after  being  duly  summoned  to  ansvoer  the  charges,  appeared 

before  us  on  the  day  of at in  the 

said  county,  [city,  or  place,']  and  having  heard  the  charge  contained 
in  the  said  in  formation,  declared  hetvas  not  guilty  of  the  said  offence 
[or,  as  the  case  may  happen  to  be,  did  not  appear  be/are  us,  pur^ 
suant  to  the  said  summons,  ox,  did  neglect  and  refuse  to  make  any 
defence  against  the  said  charge']  but  the  same  being  JuUy  proved 
before  us,  upon  the  oath  of  J.K»  a  credible  witness  [or,  as  the  erase 
may  happen  to  be]  acknowledged  and  voluntarily  confessed  the  some 
to  be  true  ;  and  it  manifestly  appeared  to  us,  that  the  said  G.  H.  is 
guilty  of  the  offence  charged  upon  him  in  the  said  information  ;  We 
do  ikerefore  hereby  convict  him  of  the  offence  aforesaid,  and  do  de- 
clare and  adjudge  that  he  the  said  G.  H.  hath  forfeited  the  said 
[here  describe  the  articles  formed,  cast,  sold,  or  offered  to  sale, 
not  being  marked  according  to  the  directions  of  this  act]  together 

with  the  sum  of of  lavful  money  o^  Great  Britain,  /or 

the  offence  aforesaid,  to  be  distributed  as  the  law  directs,  according 
to  the  form  of  the  statute  in  tJiat  case  made  and  provided.  Given 
under  our  hands  and  seals  the day  of .* 

§  13.  If  any  person  shall  be  summoned  as  a  witness  to  give 
evidence  before  such  justices  of  the  peace,  touching  any  of  the 
matters  relative  to  this  act,  either  on  the  part  of  the  informer  or  of 
the  person  or  persons  accused,  and  shall  neglect  or  refuse  to  appear 
at  the  time  and  place  to  be  for  that  purpose  appointed,  without  a 
reasonable  excuse  for  such  his,  her,  or  their  neglect  or  refusal, 
to  foe  allowed  of  by  such  justices  of  the  peace,  or  appearing  shall 
refuse  to  be  examined  on  oath  and  give  evidence  before  such  jus- 
tices, then  every  such  person  shall  forfeit  for  every  such  ofleiice 
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the  turn  of  lOf.  to  be  IcYleU  and  paid  in  sudi  manaer  and  by  tudi  >§  o.  s.  r.7. 
means  as  are  herein  directed  as  to  other  penalties. 

§  l^.  It  shall  and  itiay  be  lawful  to  and  for  any  justice  of  the  Penalties  may 
peace  of  the  county,  city,  or  place  where  the  offence  is  committed,  be  recoveved  by 
or  where  the  offender  or  offenders  reside,  by  warrant  under  his  »c*"o"' 
hand  and    seal,  to  cause  any  such  knives,  knife-blades,  forks,  Justices  may 
razors,  razor-blades,  scissors,  shears,  or  any  other  cutlery  articles  Miie  and  da- 
whatsoever,  edge-tools,  or  hardware  requiring  a  cutting  edge,  as  •**"  kniTci,  &c, 
shall  be  liable  to  be  forfeited  by  virtue  of  this  act,  to  be  seized,  **  *^*  "***' 
and  the  same  when  seized  to  keep  in  safe  custody,  for  the  pur- 
pose of  producing  the  same  in  evidence  upon  any  prosecution  to  '  * 
be  instituted  or  carried  on  for  the  pecuniary  penalties  incurred  in 
respect  thereof;  and  wlien  and  as  soon  as  the  further  production 
thereof  in  evidence  shall  become  unnecessary,  then  the  same  shall, 
by  order  of  such  justices,  be  destroyed  or  disposed  of  in  any 
manner  as  the  court  before  which  such  articles  shall  be  produced 
may  direct. 

§  15»  No  information  shall  be  exhibited  for  any  of  the  offences  Llinitatkini>f 
aforesaid,  unless  within  the  space  of  six  calendar  months  after  the  i»n»«  for  inform - 
commission  of  such  offences  respectively.  ations  under  ihe 

§16.  One-third  part  of  the  pecuniary  penalties  to  be  recovered   ^    licaUonof 
as  aforesaid  shall  be  paid  and  payable  to  the  poor  of  the  parish,  the  penalties, 
township,  or  place  where  the  offence  shall  be  committed,  and  the 
other  two-third  parts  of  such  penalties  to  the  person  or  persons 
who  shall  inform  of  any  the  offences  aforesaid. 

^17-  In  all  informations,  complaints,  and  other  proceedings,  in  To  enable 
pursuance  of  this  act,  or  in  relation  to  any  matter  or  thing  herein  P*n«bioner8  f 
contained,  any  inhabitant  of  the  parish,  township,  or  place  in     •  ^''"••••^ 
which  any  offence  or  offences  shall  be  committed,  contrary  to  the 
true  intent  and  meaning  of  this  act,  shall  be  admitted  fo  give  evi- 
dence, and  shall  be  deemed  competent  witnesses,  notwithstanding 
his,  her,  or  their  being  an  inhabitant  or  inhabitants  of  the  parish, 
township,  or  place  wherein  any  such  offence  or  offences  shall  be 
supposed  to  have  been  committed. 

^18.  In  case  any  person  or  persons  who  shall  be  liable  to  any  Persons  dis- 
of  the  penalties  aforesaid,  by  reason  of  any  thing  done  by  him,  her,  closing  by 
or  them,  under  the  order,  direction,  or  procurement  of  any  other  jjo^co'derany 
person  or  persons,  shall,  before  any  information  or  complaint  shall  abie^nder  tliis 
be  laid  or  made  against  him,  her,  or  them,  discover  to  any  two  or  act  was  done* 
more  justices  the  name  or  names  of  the  person  or  persons  by  ^all  not  be 
nrhose  order,  direction,  or  procurement  he,  she,  or  they  shall  have  hable  to  any 
done  such  act,  which  shall  have  made  him,  her,  or  them  liable  to  P^°*"yj<^'^ 
any  of  the  penalties,  so  that  the  person  or  persons  by  whose  order, 
direction,  or  procurement  he,  she,  or  they  shall  have  done  such 
act,  shall  be  prosecuted  to  conviction  for  the  same,  then  and  in 
such  case  sucn  person  or  persons  who  shall  give  such  information, 
or  make  such  complaint,  shall  not  be  liable  to  the  pains  and  penal- 
ties aforesaid,  but  shall  be  entitled  to  two«>third  parts  of  the  pe-  « 
nalty,  as  other  informers.  57  G.  5^  c.  U5. 

By  sut.  57  Geo.  3.  c.  115.  $  1.  The  provisions  of  stat.  12  Geo.  I.   P'^sions  of 
^.34.  which  prohibits  the  payment  of  the  wages  of  persons  em-  ^^*?,UidT'*' 
ployed  in  tlie  woollen  manufacture  in  goods,  and  to  secure  the  labourers  en- 
payment  of  every  part  of  their  wages  in  good  and  lawful  money  ployed  in  the 
of  this  kingdom,    are  extended  to  labourers  employed  in  the  iiiapuia«tttr«  of 
manufacture  of  articles  made  of  tteeU  oi*  of  steel  and  iron  com-  •rtkles  made  of 
bined,  and  of  plated  articles,  or  of  oifatr  artieJei  of  sutlery.  ^^^'  *'* 
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SS0.5.  0.51, 
Wages  may  be 
paid  in  bank 
notes,  if  the 
party  consents. 


57  G.  3.  c  115. 
Provisions  in 
22  G.  2.  c.  27. 
applicable  to 
this  act. 


Cutlets* 

But  by  Btat«  58  Oeo.  8.  c.51.  §  1.  It  shall  be  lawAil  for  any  per* 
son  concerned  in  the  employment  of  artificers,  &c'.  to  pay  their 
wages  in  bank  of  England  or  notes  of  any  licensed  banker  where 
such  artificer,  &c.  shall  freely  and  voluntarily  consent,  and  be 
willing  to  accept  and  receive  the  same  in  pajrment  of  their  wages, 
but  not  otherwise. 

By  57  Geo. 3.  c.115.  $2.  All  the  provisions  of  stat.  9^Geo,2. 
c.  27.  to  facilitate  labourers  in  the  woollen  trade  recovering  their 
wages,  as  well  as  the  provisions  imposing  a  penalty  on  masters 
paying  labourers  in  goods,  are  extended  to  persons  employed  in 
the  manufacture  of  articles  made  of  steel,  or  of  steel  and  iron 
combined,  and  of  plated  articles,  or  of  other  articles  of  cutlery, 
in  as  full  and  ample  a  manner  as  if  they  had  been  enumerated 
in  the  aforesaid  act ;  and  all  remedies,  penalties,  modes  of  re- 
covery, powers,  and  privileges,  and  all  other  matters  and  things 
therein  for  these  purposes  contained,  are  hereby  extended  to 
parties  concerned  in  such  manufactures,  or  connected  therewith. 

CptteTf     See  €rti$t^  and  ZltfitlU6tffy  $  IL 
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[32  G*  2.  c.  28.] 

U  OW  prisoners  for  debt  shall  be  demeaned.  See  title  6asl» 
also  tit.  3iniB0lt)ent  2)ebtor0« 
Insolvent  debtors  brought  to  the  assizes  in  order  to  be  dis- 
charged shall  pay  for  their  being  carried  thither,  not  exceeding 
]2c^.  a  mile ;  and  if  they  are  not  able  to  pay,  then  the  same  shall 
be  paid  by  the  treasurer  out  of  the   county  stock. 

B>eer.    See  CPame. 
SDefamatfon.    See  Planner. 


SDemurter^ 


A  Demurrer  (from  demorari)  signifies  an  abidii^  in  point  <if  Jaw, 
upon  whicti  the  defendant  joins  issue,  allowing  the  ikct  to  be 
true  as  laid  in  the  indictment.     Wood's  Inst,  hm  4.  c.  5. 

In  criminal  cases,  not  capital,  if  the  defendant  demur  to  an 
indictment,  &c.  whether  in  abatement  or  otlierwise,  the  court  will 
not  give  judgment  against  him  to  answer  over,  but  final  judgmoit. 
2  //atv.  c.  31.  $  7-      Per  Latorence  J.  Rex  v.  Gibson^  8  JSo^.  US. 

Demurrers,  however,  ^indictments  are  seldom  used ;  since  the 
same  advantages  may  be  taken  from  a  plea  of  not  g^ltj  ;  or 
afterwards  in  arrest  of  judgment,  when  the  verdict  has  establi^icd 
the  fact.    4f  Blac^  Com.  5S4}. 
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FJEODAND  is,  when  any  moveable  thing  inanimate,  or  beast  Wh«tltis. 

animate,  doth  move  to  or  cause  the  untimely  death  of  any 
reasonable  creature,  by  mischance,  without  the. will  or  fault  of 
himself,  or  of  any  person.     3  Inst.  51. 

Deodiinds  are  forfeitures  which  the  ignorance  and  superstition 
of  ancient  times  introduced  and  called  by  the  name  of  deodands 
from  the  application  of  them  to  pious  uses  ;  these  were  part  of  the 
casual  revenue  of  the  crown ;  and  the  value,  when  found  by  the 
inquest,  was  put  in  charge  to  thq  sheriff,  in  order  to  be  levied  on 
the  ville  ivhere  the  accident  happened ;  and  paid  into  the  hands 
of  the  king  s  almoner  to  be  applied  to  pious  uses  for  the  soul  of 
the  deceiwed.    FosL  ^65.    1  Hale,  1 20. 

This  forfeiture,  though  not  now  applied  to  pious  uses,  is  still 
part  of  the  casual  revenue  of  the  crown,  unless  where  lords  of 
franchises  arc  entitled  to  it  by  grant ;  for  no  man  can  prescribe  to 
it,  or  to  the  goods  of  self-murderers  or  other  felons,  or  of  outlaws, 
happening  within  his  royalty.    Fost.  265*     1  Inst,  114. 

It  seems  clearly  settled,  contrary  to  the  former  opinions,  that   Hone  killing 
a  horse,  or  the  like,  killing  an  infant  within  the  age  of  discretion,  an  infaDt 
is  as  much  forfeited  as  if  he  were  of  age.     1  Havo.  c*  26.  §  4. 

Also,  it  was  anciently  holden,  that  things  Jixed  to  ajreehold,  as  fhinffs  fixed  t4 
the  wheel   of  a  mill,  or  a  bell  hanging  in  the  steeple,  may  be  the  freehold, 
deodands ;  but  by  the  later  resolutions  they  cannot,  unless  they 
were  severed  before  the  accident  happened.     1  Hatjo.  c.  26-  §  5. 

If  a  man  riding  on  the  shafts  of  a  waggon  fall  to  the  ground  and  Falling  from 
break  his  neck,  the  horses  and  waggon  only  are  forfeited,  and  not  the  shafts  of  a 
the  loading,  because  it  no  way  contributed  to  his  death  ;  for  which  waggon. 
reason,  where  a  thing  no^  in  motion  causes  a  man's  death,  that 
part  thereof  only  which  is  the  immediate  cause  is  forfeited.     And 
it  is  a  general  rule  that  toherever  the  thing  xvhich  is  the  occasion  of 
a  mans  death  is  in  motion  at  the  time,  not  only  that  part  thereof 
fjohich  immediately  voounds  him^  but  all  things  tohich  move  together 
with  it,  and  help  to  make  this  toound  more  dangerous,  are  forfeited 
also.     Id,  §  6. 

If  the  party  wounded  die  not  of  his  wound  within  a  year  and  a  Tear  and  day. 
day  afler  he  received  it,  there  shall  be  nothing  forfeited ;  for  the 
law  doth  not  look  on  such  a  wound  as  the  cause  of  a  man's  death, 
afler  which  he  lives  so  long.     1  Ham,  c.  26.  §  7* 

However,  nothing  can  be  forfeited  as  a  deodand,  nor  seized  as  Must  be  first 
auch,  till  it  be  found  by  tlie  coroner's  inquest  to  have  caused  a  found  by  the 

man's  death,     /rf.  J  8.  •  corencr'sin- 

And  if  the  coroner  omits  his  duty  in  this  case,  the  inquisition  ^"^^ 
may  be  made  by  the  commissioners  of  gaol  delivery,  oyer  and 
terminer,  or  of  the  peace*    1  Hale,  419. 

But  these  forfeitures,  being  founded  rather  in  the  superstition  of 
an  age  of  ignorance  than  in  the  principles  of  sound  reason  and  policy, 
have  not  of  late  years  met  with  great  countenance  in  Westminster^ 
hall  .*  and  when  juries  have  taken  upon  them  to  use  a  judgment 
of  discretion,  not  strictly  within  their  province,  for  reducing  the 
quantum  of  tlie  forfeiture,  the  court  of  K.  B.  have  refused  to  ii^-  sBac.  Abr.«94. 
terpose  in  favour  of  the  crown  or  lord  of  the  franchise.  Fost.266. 

Witt.     See  CarD0  anH  SDfft,  ante,  p.  435,  and  9»tm^0. 
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§     I,  Of  Protestant  Dissenters  in  general. 

[1  EI.C.2.— .23E1.C-1.  — 29ELC.6.  — 55E1.C.I. 

—  3  J.l.  C.4.  — 3J.1.C.  5.  — 1  W.&M.  cl8. 

—  52  G.  3.  c.  155.  —  53  G.  3.  c.  160.] 

II.  Dissenting  Ministers, 

[1  W.  &  M.  c.  18.  —  10  An.  c.  2.  — 19  G.  S.  c.  44. 

—  42  G.  3.  c.  90.  —  43  G.  3.  c.  10.  —  43  G.  S. 

c.  96.  —  52G.  3.  c.  155.] 

III.  Dissenting  Schoolmasters. 

[23  El.c.l.  — 13&14C.2.C.4.— 19G.S.  C.44.] 

I.  Of  Protestant  Dissenters  in  general. 

i£lis.  C.9.         "RY  the  1  El.  C.2.  §  14.     Every  person  not  having  reasonable 
jf  14.  excuse  shall  resort  to  his  parish  church  or  chapel,  or  upon 

To  resort  to  reasonable  let  thereof,  to  some  usual  place  where  common  praver 
fhurch«  &c.  gi^^ji  jj^  uged,  on  every  Sunday  and  holiday ;  on  pain  of  punish- 
ment by  the  censures  (ff  the  church,  or  of  forfeiting  for  every 
offence  \2d. 
S3EUs.  c.  1.  By  the  23£/.  c.l.  Every  person  above  the  age  of  sixteen, 
1 5.  who  shall  not  repair  to  some  church  or  chapel,  or  usual  place  of 

common  prayer,   shall  forfeit  for  every  month  20^.     And  if  he 
shall  forbear  for  twelve  months,  he  shall  be  bound  to  the  good 
behaviour  till  he  conform. 
S9  Elii.  t.  0.  By  the  29  EL  c.  6*    Every  offender  in  not  repairing  to  churdi, 

having  been  once  convicted,  shall,  without  any  other  indictmeDt 
or  conviction,  pay  half-yearly  into  the  exchequer  20^.  for  every 
month  afterwards,  until  he  conform ;  which,  if  he  shall  omit  to  do, 
the  king  may  seize  all  his  goods,  and  two  parts  of  his  lands. 
9J.  j.c.4.iiK      And  by  3«/.  C.4.  (  11.  The  king  inay  refuse  the  20/.  a  month, 

and  take  two  parts  of  the  land,  at  his  option, 
s  J.  1.  t.  5.  By  the  3 «/.  c.  5.    No  recusant  in  not  repairinjGr  to  Gharcb, 

4>eing  convicted  thereof,  shall  enjoy  any  public  office,  or  skill 
practice  law  or  physic,  or  be  executor,  administrator,  or  guardian 
S5£lii.  c.  1.  And  by  ttke  SSEi.cl.  If  any  person  refusing  to  repair  to 
•church  shall  be  present  at  any  assembly,  meeting,  or  conventicle, 
under  pretence  of  any  exercise  of  religron,  he  shall  be  imprisooed 
till  he  conform;  and  if  he  shall  not  conform  in  three  months,  be 
shall  abjure  the  realm ;  which  if  he  shall  refuse  to  do,  or  wket 
abjuration  shall  not  eo,  or  shall  fetum  widiout  licence,  he  shall  be 
guilty  of  felony  witnout  benefit  of  clergy.  And  whether  be  shall 
abjure  or  not,  ne  shall  forfeit  his  goods,  and  shall  forfeit  his  lands 
during  life. 

But  by  the  1  fF.  c.  18.  $  1.  commonly  called  The  Act  of  TtU- 
ration^  which  by  the  19  Geo.S.  c. 44.  is  dedared  to  be  a  pubfic 
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act,  it  it  enacted,  that  neither  the  statutes  aforesaid  nor  any  other  PrltflegeagiTw 

made  against  papists  and  popish  recusants»  (except  the  25  C.  2.  by  the  act  of 

c.  2.  concerning  the  qualifying  for  offices,  and  SO  C.  2,  st.  2.  c.  1.  toleratioo. 

containing  the  declaration  against  popery,)  shall  extend  to  any 

person  disisenting  from  the  church  of  En^and^  who  shall,  at  the 

general  sessions  of  .the  peace  to  be  held  for  the  county  or  place 

where  such  person  shall  live,  take  the  oaths  of  allegiance  and 

supremacy,  and  make  and  subscribe  the  said  declaration  against 

popery ;  of  which  the  Court  shall  keep  a  register :  And  no  officer 

shall  take  any  fee  above  6d,  for  registering  the  same,  nor  that 

more  than  once,  and  6</.  for  a  certificate  thereof  signed  by  such  ■ 

officer. 

$19.  Provided  that  no  congregation  or  assembly  for  religious  piaccsofmeot- 
worship  shall  be  permitted  until  the  place  of  meeting  be  certified  ingtobc  c«r- 
to  the  bishop  of  the  diocese,  or  to  the  archdeacon  of  the  arch-  tified. 
deaconry,  or  to  the  justices  of  the  peace  at  the  general  or  quarter 
sessions  of  the  county,  city,  or  place.     And  the  register  or  clerk 
of  the  peace  shall  register  or  record  the  same,  and  give  certificate 
thereof  to  any  who  shall  demand  the  same ;  for  which  no  greater 
fee  shall  be  taken  than  Sd.  And  ( §  5)  provided,  that  during  the  time 
of  meeting,  the  doors  shall  not  be  locked,  barred,  or  bolted. 

By  Stat.  52  Geo,  S.  c.  155.  $  1.  the  several  statutes  of  IS  &  14  59  G.3.  e.155. 
C  2.  c.  1.,  17  C.  2.  c.  2.,  and  22  C.  2.  c.  1.  are  repealed ;  and  by  All  places  of 
§  2.  it  is  enacted,  that  no  congregation  or  assembly  for  religious  religious  wor- 
worship  of  protestants  (at  which  there  shall  be  present  more  than  ^^1^  ^  ^^' 
twenty  persons  besides  the  immediate  family  and  servants  of  the  gUtered. 
person  m  whose  house  or  upon  whose  premises  such  meeting, 
congregation,   or  assembly  shall  be  had,)  shall  be  permitted  or 
allowed,  unless  and  until  the  place  of  such  meeting,  if  the  same 
shall  not  have  been  duly  certihed  and  registered  under  any  former 
act  or  acts  of  parliament  relating  to  registering  places  of  reli- 
'gious  worship,  shall  have  been  or  shall  be  certified  to  the  bishop 
of  the  diocese,  or  to  tlie  archdeacon  of  the  archdeaconry,  or  to 
the  justices  of  the  peace  at  the  general  or  quarter  sessions  of 
the  peace  for  the  county,  riding,  division,  city,  town,  or  place  in 
whicn  such  meeting  shall  be  held ;   and  all  places  of  meeting 
which  shall  be  so  certified  to  the  bishop's  or  archdeacon's  court, 
shall  be  returned  by  such  court  once  in  each  year  to  the  quarter 
sessions  of  the  county,  riding,  division,  city,  town,  or  place,  and 
all  places  of  meeting  which  shall  be  so  certified  to  the  quarter 
sessions  of  the  peace  shall  be  also  returned  once  in  each  year  to 
the  bishop  or  archdeacon ;  and  all  such  places  shall  be  registered 
in  the  said  bishop's  or  archdeacon's  court  respectively,  and  re- 
corded at  the  said  general  or  quarter  sessions ;  the  registrar  or 
clerk   of  the  peace  whereof  respectively  is  hereby  required  to 
register  and  record  the  same ;  and  the  bishop  or  registrar  or  clerk 
of  the  peace  to  whom  any  such  place  of  meeting  shall  be  cer- 
tified under  this  act  shall  give  a  certificate  thereof  to  such  person 
or  persons  as  shall  request  or  demand  the  same,  for  which  there 
shall  be  no  greater  fee  nor  reward  taken  than  2«.  6tf^»;  and  every   Penalty  for  per- 
person  who  shall  knowingly  permit  or  sufier  any  such  congre-  mitting  meet- 
gation  or  assembly  as  aforesaid  to  meet  in  any  place  occupied  by   '"8" '"  places 
niro,  until  the  same  shall  have  been  so  certified  as  aforesaid,  shall  2«i/"'^  ^^' 
forfeit  for  every  time  any  suah  congregation  or  assembly  shall 
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53  0.9,  t,  155.  meet  contrary  to  the  provisions  of  this  act,  a  sum  not  exceeding 

20/.  nor  less  than  20s.  at  tlie  discretion  of  the  justices  who  shall 
convi6t  for  such  offence. 
Door  not  to  he       And  by  §  1 1.    No  meeting,  assembly,  or  congregation  of  persons 
barred,  &c.        foj.  religious  worship  shall  be  had  in  anyplace  with  the  door  bolted 

or  barred,  or  otherwise  fastened,  so  as  to  prevent  any  person  en- 
tering therein  during  the  time  of  any  sucn  meeting,  &c. ;  and  the 
person  teaching  or  preaching  at  any  such  meeting,  assembly,  or 
congregation,  shall  forfeit  for  every  time  any  sucn  meeting,  &c 
shall  be  held  with  the  doors  locked,  &c,  as  aforesaid,  not  exceeding 
20/.  nor  less  than  40^.,  at  the  discretion  of  the  justices  convicting 
for  such  offence. 

Rexv.  Hall,  1  T.iJ.SSO.    This  was  a  conviction  on  22  C.  2. 
c.  1 .  (a)  as  follows : 

K.  v.  Hall.  "  Parts  n/'KESTEVEN,  in  7   'QE  it  remembered^  that  ontheSd 

the  county  o/* Lincoln,  j  day  of  March,  in  the  twenty- 
sixth  year,  Sfc,  at  New  Sleaford,  in  the  parts  ofK.  q/bresaid,  SfC 
Robert  Benson,  clerk,  came  before  me  Richard  Brown,  esquire, 
one  of  the  justices,  8^c,  and  gave  me  the  said  justice  to  understand 
and  be  informed  that  one  Samuel  Hall,  carpenter,  being  the  ocatr 
pier  of  a  certain  dtoelling-house,  situate  in  the  parish  o^Heckington, 
in  the  parts  and  county  aforesaid,  did  on  the  26/A  of  February  wm 
last  past  at  the  parish  of  lAec)iiTigtoii' aforesaid  toittingly  and  wii' 
linsfy  suffer  a  meeting  and  unlatvful  assembly  of  divers  persons  to  be 
held  in  ihis  said  dvoeUing'house,for  the  exercise  of  r^igious  fror- 
ship,^  in  other  manner  than  according  to  the  liturgy  and  practice 
of  the  church  of  England,  between  the  hours  ofone  and  ei^ 
V  clock  in  the  afternoon  of  the  same  day  ;  at  tonich  meeting  and 
unlawful  assembly  Jive  persons  and  more  toere  assembled  together 
over  and  above  those  of  the  said  S.  Hal]*«  household ;  (the  dtoeU^ 
ing-house  in  tohich  the  said  meeting  and  unlato/ul  assembly  was 
held  not  being  certified  to  the  bishop  of  the  diocese,  or  to  the 
archdeacon  of  that  archdeaconry,  or  to  the  justices  of  the  peace 
at  their  general  or  quarter  sessions  of  the  peace  for  ike  parts 
and  county  in  which  the  said  meeting  was  neld,  nor  roistered 
in  the  said  bishop* s  or  archdeacon's  court,  nor  recorded  at  the 
*  said  general  or  quarter  sessions  ;)  against  the  form  of  the  statutes 
in  such  case  made  and  provided,  whereby  the  said  S.  Hall  kaih 

forfeited  the  sum  of  20/.  to  be  distributed,  S^c. And  xotD,  an 

the  Qth  day  of  the  said  month  of  March,  fit  the  twenty-sixth  year, 
Sfc.  at,  Sfc.  came  the  said  S.  Hall  before  me  the  satd  Justice,  in 
pursuance  of  my  summons,  Sfc.  when  the  said  information,  toother 
with  the  examinations  in  writing  of  Joseph  Wilkinson  and  Joseph 
Chamberlain,  both  of  H.  aforesaid,  two  credible  witnesses,  taken 
upon  their  respective  corporal  oaths  before  me  the  said  justice,  bevt^ 
openly  read,  which  said  examinations  set  forth,  that  on  the  sattf  26m 
day  o/* February,  the  said  J.  Wilkinson  and  J.  Chamberlain  went  to 
the  dweUing'house  of  the  said  S.  Hall,  at  H.  aforesaid,  and/btend 
a  great  number  of  people  assembled  at  the  dwdling'house  of  the  said 
S.  Hall,  and  that  one  Joseph  Merry  weathers  was  preaching  to  the 


(a)  jElepealed  by  stat  52  O.  3.  c.  155.  §  1.  under  which  the   Form  of  Com- 
victxon  in  this  cas«  may  be  usefu  I. 


S  I.  DIMentertf*  695 

said  assemhly  ;  that  the  said  dvoeUing^house  at  tohich  the  said  meeting  R,  ▼.  H«U. 
and  assemdfy  toas  holden,  tvas  not  certified  or  registered  as  by  law 
required^  and  that  they  also  saw  there  Peter  Jarvis,  John  Taylor, 
William  Taylor,  and  Robert  Bowles,  all  of  the  said  parish  o/*H. 
attending  the  said  meeting.  And  the  said  S«  Hall  being  nofO)  here 
required  by  me  to  answer  the  premises,  he  the  said  S.  Hall 
pleadeth  and  confesseth  the  offence  charged  upon  him  in  and 
by  the  said  information.     Wherefore^  Sfc*  he  hath  Jbrfeited  20l" 

Several  objections  were  taken  to  this  conviction  :  1st,  The 

information  is  not  in  the  present  tense.  It  is  stated  that  the  in- 
former came  before  the  justice  and  gave  him  to  understand,  &c. 
2dly,  That  the  evidence  was  not  given  in  the  presence  of  the  de* 
fendant,  which  it  ought  to  have  been ;  the  defendant  should  have 
been  called  on  to  plead  before  the  evidence  was  received ;  but 
the  justice  read  over  improper  evidence,  which  should  not  have 
been  given,  and  then  called  on  the  defendant  to  answer  the  pre- 
mises,  by  which  means  he  was  confounded  and  induced  to  plead 
guilty.  Sdly,  Though  this  is  charged  as  an  offence  against  statute 
92  C.  2.  onlyy  yet  it  concludes  contrary  to  the  statutes  which  is 
fatal.  4thly,  The  information  does  not  contain  a  charge  within 
the  statute  22  C.  2.  c.  1.,  upon  which  the  justice  professes  to  con- 
vict ;  and  though  it  profess  to  set  out  an  offence  against  that 
statute,  yet  it  is  not  con6ned  to  that  statute  only,  but  negatives 
several  exceptions  in  1  W>  c.  18.  Therefore,  though  it  was  not 
necessary  to  negative  any  of  the  exceptions  under  the  latter  act, 
yet  having  undertaken  so  to  do,  the  omission  of  any  one  is  fatal, 
and,  it  is  not  stated,  that  he  did  not  take  the  oaths,  Sfc.  which  is 
required  by  the  3d  section  of  that  statute.  ■  ■  The  Court  said, 
that  however  inclined  they  were  to  listen  to  trivial  objections  to 
such  prosecutions,  yet  none  of  the  present  were  sufficient  in  point 
of  law.  ■  As  to  the  first,  the  words  objected  to  were  better  in 
the  past  than  present  tense,  because  they  referred  to  a  time  past« 
(viz.)  the  time  of  making  the  information.  The  2d  is  cured  by 
tbe  defendant  pleading  guilty.  As  to  the  Sd  and  4th,  This  is  a 
conviction  on  22  C.  2. ;  therefore  the  exceptions  in  1  fV.  c.  IB. 
need  not  have  been  negatived,  and  may  be  rejected  as  surplusage ; 
for  if  a  subsequent  statute  make  any  exception  to  a  former  one, 
it  is  incumbent  on  the  defendant  to  shew  by  way  of  defence  that 
he  comes  within  such  exception.  And  besides  the  13th  sect,  of 
22  C  2.  directs  that  that  act  shall  be  construed  most  largely  and 
beneficially  for  the  suppressing  of  conventicles,  &c.  and  that  no 
proceedings  thereupon  shall  be  impeached  for  want  of  form. 
Conv.  affirmed. 

By  Stat.  1  fT.  &  Af.  c.  18.  §  18.  Any  person  who  shall  willingly,  Disturbiqi^  th« 
and  of  purpose  maliciously  or  contemptuously  come  into  any  congregation, 
cathedral,  or  parish  church,  chapel,  or  other  congregation  per- 
mitted by  this  act,  and  disquiet  or  disturb  the  same^  or  misuse 
any  preacher  or  teacher,  shall,  on  proof  thereof  before  any  justice 
by  two  witnesses,  find  two  sureties  in  50/.;  and  in  default  of 
such  sureties  shall  be  committed  to  prison  till  the  next  sessions ; 
and  upon  conviction  at  such  sessions,  shall  forfeit  20/.  to  the 
king. 

Rex  v.  Hube  and  others ,  5  T.  R.  542.  The  defendants  were  Certiorari  not 
indicted  upon  the  1  fV.  Sf  M.  c.  18.  and  the  indictment  was  by  taken  aw»y  by 
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atei.  1  W.ft  IL  terhorari  reoroved  by  the  prosecutor  into  the  K.B.  before  ver- 
c*  18.  diet.     And  it  was  niOTed,  that  as  the  penalty  of  20/.  was  to  be 

Vide  ante,  title  pj^jj  u  npQ^  conviction  of  the  said  offence  at  the  said  general  or 
CoiOnttum.       quarter  sessions,"  the  statute  intended  to  confine  the  cognisance 

of  the  offence  to  the  sessions,  and  that  the  power  to  remove  bj 
certiorari  was  therefore  taken  away  by  necessary  implications. 
But  the  Court  held  that  the  certiorari  was  not  taken  away  by 
this  statute,  and  that  the  indictment  was  therefore  well  removed. 
39  G.J.  c.  155.  By  Stat.  52  Geo.  3.  c»  155.  §  12.  If  any  person  do  and  shall  wil- 
9  IS.  fully  and  maliciously  or  contemptuously  disquiet  or  disturb  any 

meeting,    assembly,  or  congregation  of  persons  assembled  for 

religious  worship,  permitted  or  authorised  by  this  or  any  former 

act,  or  shall  in  any  way  disturb,  molest,  or  misuse  any  preacher, 

teacher,  or  person  officiating  at  such  meeting,  &c.,  or  any  person 

or  persons  there  assembled,  such  person  so  oSending,  upon  proof 

thereof  before  any  justice  by  two  credible  witnesses,  shall  find 

two  sureties  to  be  bound  by  recognisances  in  the  penal  sum  of 

50/.  to  answer  for  such  offence,  and  in  defiiult  of  such  sureties 

shall  be  committed  to  prison,  there  to  remain  till  the  next  general 

or  quarter  sessions,  and  upon  conviction  of  the  said  offeEK:e  at  the 

said  sessions,  shall  suffer  the  pain  and  penalty  of  40/. 

Ceriiurari  not  An    indictment    found    at    the    quarter  sessions   upon   stat. 

taken  away  by     52  Geo.  3.  c.  155.  §  12.  for  disturbing  a  religious  assembly,  may 

*^l'A^      '•       be  removed  into  the  Court  of  K.  B.  by  certiorari  before  trial. 

•  ^  Rex  V.  fVadley,  4  M.  ^  5. 508. 

JW.&M.C.I8.  By  Stat.  I  fV.  Sf  M.  c.  18.  §7-  If  any  person  dissenting  from 
Dissenter  being  the  church  of  England  as  aforesaid  shall  be  appointed  to  the 
•^*"'®**  *°  office  of  high  constable,  petty  constable,  churchwarden,  over- 
Mint  a  depuly^  •^®'"  °^  ^^  poor,  or  any  other  parochial  or  ward  office,  and  shall 

scruple  to  take  upon  him  the  office,  in  regard  of  the  oaths  or 
otherwise,  he  may  execute  the  same  by  a  sufficient  deputy,  that 
shall  comply  with  the  laws  on  this  behalf.  Provided  that  the 
deputy  be  allowed  and  approved  by  such  person  and  in  such 
manner,  as  such  officer  should  by  law  have  been  allowed  and 
approved. 

^19.   But  no  congregation  shall   be  permitted  by  this   act, 

until  the  place  of  the  meeting  shall  be  certified  to  the  bishop  or 

the  archaeacon,  or  the  justices  at  the  sessions  for  the  place  in 

which,  &c.,  and  registereo  in  the  bishop's  or*'  archdeacon's  court, 

or  recorded  at  the  session. 

53  G.  3.  e.  16a.       By  Stat.  53  Geo.  3.  c.  160.  so  much  of  an  act  passed  in  the  first 

ante,  p.  299.      year  of  the  reign  of  king   William  and  queen  Mary,  intituled, 

ActofW.  &M.   An  act  for  exempting  his  majesty  s  protestant  subjects  disseiUing 

dmUl^^e*    J^^^  ^^^  church  o/*  Engl  and,  J^row  the  penalties  of  certain  ians^  as 

Trinity,  re-         provides  that  that  act  as  to  any  thing  therein  contained  should 

pealed.  not  extend  or  be  construed  to  extend  to  give  any  ease,  benefit, 

or  advantage  to  persons  denying  the  Trinity  as  therein  mentioned, 

is  repealed. 

Provisions  of  And  by  §  2.  The  provisions  of  another  act  passed  in  the  ninth 

9  &  10  W.  5.      and  tenth  years  of  the  reign  of  king  William,  intituled.  An  ad 

HI  part  repelled- ^^  Mg  more  effectual  suppressing  blasphemy  and  profaneness^  so 

far  as  the  same  relate  to  persons  denying  as  therein  mentioned, 
respecting  the  Holy  Trinity^  is  repealed. 
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IL  Dissenting  Ministei%, 

Bj  Stat.  5*1  Geo.S.  c.  155.  $  1.  the  three  statutes,  vix.  17  C.  2. 
C.2.,  22  C.  2.  c.  l.y  and  13  &  14  C.  2.  c.  1.  are  repealed. 

By  the  19  Geo.  S.  c.  44.  §  1.   Every  person  dissenting  from  the  190.  z.  e.  4f. 
church  of  Enslandy  in  holy  orders,  or  pretended  holy  orders,  or  (  1. 
pretending  to  noly  orders,  being  a  preacner  or  teacher  of  any  con-  Pfotesunt  dii. 
gregation  of  dissenting  protestanU,  who-  shall  take  the  oaths  and  te"*"*^,*^!^! 
make  and  subscribe  the  oeclaration  against  popery  required  by  the  |J^  the  oiuht^ 
IW.  &  3/.  c.  18.  to  be  taken,  made,  and  subscribed  by  protestant  &c.  reouired  b^ 
dissenting  ministers,  and  shall  also  make  and  subscribe  the  decla^  the  Tolenition 
ration  in  the  words  following,  viz,  I  A.  B.  do  soUmnli^  declare^  in  ^^  *«•  **11 
theprejsence  of  Almightu  God^  thai  I  am  a  christian  and  ajorotes^  aU  the  bcn^t 
ton/,  and  as  such  that  I  believe  that  the  scriptures  of  the  Old  and  ^  ^jf^  Joixatm 
New  Testament,  as  commonlff  received  among  protestant  churches,  do  and  lo  Ann. 
contain  the  revealed  vaiU  of  God ;  and  tkat  I  do  receive  the  same  c  s. 
as  the  rule  of  my  doctrine  and  practice  ;  shall  be  entitled  to  all  the 
benefits  of  the  said  act  oi  1  fV.&M.clS.  and  10  Ann.  e.2.    And 
the  justices  at  the  sessions  where  any  protestant  dissenting  minister 
shall  live,  are  required  to  tender  and  administer  the  said  last-men- 
tioned declaration  to  such  minister,  upon  his  o&ring  himself  to 
make  and  subscribe  the  same,  and  thereof  to  keep  a  register ;  for 
the  registering  of  whidi  he  shall  pay  6d.  to  the  officer  of  the 
court  and  no  more ;  and  6d.  for  a  certificate  thereof  signed  by 
such  officer. 

By  Stat.  10  Ann.  c.  2-  §  9.  Any  preacher  or  teacher  of  an^  coi*-  JO  Abb.  c  f. 
gregation  of  dissenting  protestants,  duly  qualified  according  to  ^\       ^.^^ 
the  act  of  fV.  &  M.  shaJl  be  allowed  to  officiate  in  any  congregation,  i«!L"?^?^l!I.- 

1.1         •     «  .  •      •  1  I       "^         °      !•/•    1      ■>»▼  act  in  Ml  J 

although  the  same  be  not  in  the  county  where  he  was  so  cjualined;  eountj. 
provided  that  the  place  of  meeting  hath  been  duly  certified  and 
registered  :  and  such  teacher  or  preacher  shall,  if  required,  pro- 
duce  a  certificate  of  his  having  so  qualified  himself,  under  the 
hand  of  the  clerk  of  the  peace  where  he  was  qualified ;  and  shall 
also,  before  any  justice  of  such  county  or  place  where  he  shall  so 
officiate,  make  and  subscribe  such  declaration^  and  take  such  oaths 
as  aforesaid,  if  required. 

And  by  1  JV.8(M.  c.iS.  $11.  and  19 Geo. S.c. 44.  $1.  Every  such  Eiemptcdfrwn 
teacher  and  preacher,  that  is  a  minister,  preacher,  or  teacher  of  a  offices, 
congregation,  having  taken  the  oaths  and  subscribed  as  aforesaid, 
shall  from  thenceforth  be  exempted  from  serving  on  any  jury,  or 
from  being  chosen  or  appointed  to  bear  the  office  of  churchwarden, 
overseer  of  the  poor,  or  any  other  parochial  or  ward  office,  or  other 
office,  in  any  hundred  of  any  shire,  city,  town,  parish,  division,  or 
wapentake,  and  by  42  Geo.  S.  c.  90.  and  43  Geo.  3.  c.  10.  from  serv- 
ing in  the  militia  either  personally  or  by  substitute,  if  he  be  a 
licensed  teacher  of  any  separate  congregation,  and  has  been 
licensed  twelve  months  previous  to  the  yearly  general  meeting 
appointed  to  be  held  in  October,  &c. ;  and  by  43  Geo.  3.  c.96.§\  2. 
from  serving  under  the  army  of  reserve  act,  **  if  he  be  a  licensed 
teacher  of  any  separate  congregation  in  holy  orders  or  pretended 
holy  orders,  and  not  carrying  on  any  other  trade,  or  exercising  any 
other  occupation  for  his  livelihood,  except  that  of  a  schoolmaster.'* 

Ani^  other  parochial  office."]     The  stat.  1  W.S^  M.  c.\^.  §  11. 
extends  to  all  parish  offices^  whether  they  existed  at  tliat  time,  or 
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were  created  stnce  that  act.     And  therefore  in  the  case  of  Ken- 

ward  V.  Knotoles,  C.  P.  Will,  463.  it  was  decided  that  a  baptitt 

preacher,  qualified  according  to  that  act,  wa«  exempted  from 

serving  the  office  of  one  of  the  collectors  of  the  rates  for  rebuilding 

Si.    Olave's  church   in    Southumrk^  under  stat.  10  G^o.  3.  r.  18. 

And  it  was  also  ruled  that  the  part^  was  equally  entitled  to  hii 

exemption,  though  he  was  engaged  in  trade. 

R.  T.  Just,  of         Bex  V.  The  Justices  of  Denbighshire^  14  East^  285«     A  motioo 

D«fnb.gh8hire.     ^^g  maje  upon  the  I  fV.  Sf  M.  cAS.  §  8.  (the  toleration  act)  for 

14  East.  285.      ^  mandamus  to  the  justices  of  Denbigh  at  their  next  sessions,  to 

admit  David  Lewis  to  take  the  oaths  and  make  and  subscribe  the 
declaration  required  under  that  statute.  The  motion  was  made 
upon  an  affidavit  of  David  Letois^  in  which  he  described  himsdf 
as  "  a  protestant  dissenter,"  who  *'  preaches  to  several  congrega- 
tions of  protestant  dissenters ;"  stating  the  circumstances  of  bii 
application  to  tlie  justices  at  their  last  sessions,  and  of  his  tender* 
ing  himself  to  take  the  oatlis  and  make  and  subscribe  the  decla* 
ration  mentioned  in  the  statute :  that  the  chairman  of  the  cooit 
required  of  him  a  certificate  of  his  having  a  separate  congregation^ 
and  that  upon  his  saying  he  had  no  sqmrate  congregation^  the  sessions 
refused  to  administer  the  oath  to  him,  &c.  After  the  words  of 
the  toleration  act  had  been  stated,  Ld.  EUcnborough  C.  J.  en- 
quired whether  the  person  applying  now  swore  to  the  fact  of  hii 
being  the  teacher  or  preacher  of  any  separate  congregation  of  pro- 
testant dissenters  ?  And  being  answered  in  the  negative,  Bayley  J. 
asked,  if  he  were  not  the  teacher  or  preacher  of  any  certam  con- 
gregation, under  what  description  in  the  8th  clause  he  brought 
himself?  To  which  it  was  answered,  as  a  teacher  or  preacher  of 
several  congregations  of  protestant  dissenters,  though  not  attached 
to  any  particular  separate  congregation  of  his  own. — Ld*  EUem- 
borough  C.  J.  The  chairman  of  tlie  sessions  might  have  been  wroi^ 
in  askmg  this  person  for  a  certificate  of  his  having  a  separate  con- 
gregation ;  but  still,  to  entitle  himself  to  succeed  in  his  appli- 
cation, he  ought  to  shew  himself  to  be  the  acknowledged  teacher 
or  preacher  of  some  particular  congregation,  or  to  bring  himself 
within  some  other  qualifying  description  in  the  act,  in  order  to  be 
entitled  to  the  exemption  which  he  seeks.  —  Grose  J.  agreed. — 
Le  Blanc  J.  If  the  party  be  in  holy  orders  or  pretend  to  holy 
orders,  though  he  have  no  particular  congregation  of  his  own,  he 
would  come  within  tlie  8lh  section ;  but  if  he  applied  merely  as  s 
teacher  or  preacher,  not  pretending  to  holy  orders,  he  must  state 
himself  to  be  the  teacher  or  preacher  of  some  particular  congre- 
gation of  protestant  dissenters  by  whom  he  is  recognised  in  that 
character.  —  Bayley  J.  Tliis  clause  oi*  the  toleration  act  meant  to 
relieve  persons  who  had  protestant  dissenting  congregations  seve- 
rally attached  to  them  at  the  time  they  made  the  ^plication  to 
the  sessions,  from  the  penalties  imposed  by  former  acts,  for  '^  ' 
ating  as  preachers  of  such  conere^ations.  Rule  refused. 
£t  vide  anu.  In  consequence  of  the  above  decision,  (a)  the  following  act 

697.  passed. 


la)  See  also  th«  cbms  of  R.  ▼.  the  Just,  of  GloaccMcnliirt,  15  EaiL  571 
•nd  R.  T.  the  Juit.  of  Suffolk,  15  East.  590. 


By  52  Gm.  S.  c.  155.  i  S.     Every  person  who  shall  teach  or  52  0. 3.  c  155. 
preach  in  any  congregation  or  assembly  as  in  this  act  aforesaid  Penalty  on  per. 
(see  ante^p.  697.)  in  any  place,  without  the  consent  of  the  occupier  ■*>."•  pr«ching 
thereof,  snail  forfeit  for  every  such  offence  any  sum  not  exceed-  ^^  ©oc '^wIT"' 
ing  30/.  nor  less  than  40f.  at  the  discretion  of  the  justices  who  ^^ 

shall  convict  for  such  offence. 

And  by  §  4.   Every  person  who  shall  teach  or  preach  at,  or  Exemptimu  in 
officiate  m,  or  shall  resort  to  any  congregation  or  assembly  for  f«Tour  of 
religious  worship  of  protestants,  whose  place  of  meeting  shall  be  pr«chen  and 
duly  certified  according  to  the  provisions  of  this  act,  or  any  other  P*"J^!^!??*' 
act  or  acts  relating  to  the  certifying  and  registering  of  places  of  U^mbliafduly 
religious  worship,  shall  be  exempt  from  all  such  pains  and  penal-  certified,  &c. 
ties  under  any  act  or  acts  relating  to  religious  worship,  as  any 
person  who  shall  have  taken  the  oaths  and  made  the  declaration 
prescribed  by  or  mentioned  in  the  I  W.Sf  M,  or  any  act  amending 
the  said  act,  is  by  law  exempt. 

§  5.  Provided,  that  every  person  not  having  taken  the  oaths  and  One  jiutiGeto 
subscribed  the  declaration  herein^ifter  specified,  who  shall  preach  haw  power  in 
or  teach  at  any  place  of  religious  worship  certified  in  pursuance  c«tM»  »•«  ^ 
of  the  directions  of  this  act,  shall,  when  thereto  reouired  by  any  IIS*d!^{guJi2o'' 
one  justice,  by  any  writing  under  his  hand  or  signed  by  him,  take  to  be  made  ai^ 
and  make  and  subscribe,  in  the  presence  of  such  justice,  the  oaths  subscribed, 
and  declaration  specified  and  contained  in  the  19  Geo.  S.  c.  44. ;  igG.  3.  e.4^ 
and  no  such  person  who,  upon  being  so  required  to  take  such 
oaths  and  make  such  declaration  as  aforesaid,  shall  refuse  to  at- 
tend the  justice  requiring  the  same,  or  to  take  and  make  and  sub- 
scribe such  oath^and  declaration  as  aforesaid,  shall  be  thereafter 
permitted  or  allowed  to  teach  or  preach  in  any  such  congregation 
or  assembly  for  religious  worship,  until  he  shall  have  taken  such 
oaths  and  made  such  declaration  as  aforesaid,  on  pain  of  forfeiting, 
for  every  time  he  shall  so  teach  or  preach,  any  sum  not  exceed- 
ing 10^.  nor  less  than  10s.,  at  the  discretion  of  the  justice  con- 
victing for  such  offence. 

And  by  §  6.  it  is  provided,  that  no  person  shall  be  required  by  Penoiu  so  ra- 
any  justice  to  go  to  any  greater  distance  than  live  miles  from  his  quired  not  to  go 
own  home,  or  from  the  place  'where  he  shall  be  residing  at  the  ™?*  *?"  *^ 
time  of  such  requisition,  for  the  purpose  of  taking  such  oaths  as  hoiM.  ""* 
aforesaid. 

§  7m  Any  of  his  majesty's  protestant  subjects  may  appear  before  Any  protcstant 
any  one  justice,  and  produce  to  such  justice  a  printed  or  written  person  may  re- 
copy  of  the  said  oaths  and  declaration,  and  require  such  justice  ^""]J  the juatioa 
to  administer  such  oaths,  and  to  tender  such  declaration  to  be  Se"oath'«Bdr 
made,  taken,  and  subscribed  by  such  person ;  and  thereupon  such  tender  the  de- 
justice  shall  administer  such  oaths,  and  tender  such  declaration  to  claration. 
the  person  requiring  to  take  tind  make  and  subscribe  the  same ; 
and  such  person  shall  take  and  make  and  subscribe  such  oaths  and 
declaration  in  the  presence  of  such  justice  accordingly  ;  and  such 
justice  shall  attest  the  same  to  be  sworn  before  him,  and  shall 
transmit  or  deliver  the  same  to  the  clerk  of  the  peace  for  the 
county,  &c.  for  which  he  shall  act  as  such  justice,    before  or 
at    the  next  general  or  quarter  sessions  of  the  peace  for  such 
county,  &c. 

And  by  §  8.  Every  justice  before  whom  any  person  shall  make  Certificate  to  be 

and  take  and  subscribe  such  oaths  and  declaration  as  aforesaid,  gi^^n  by  tho 

justice. 
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5f  G.3.  e.  155*  ^^^  forthwith  five  to  the  person  having  taken,  made,  and  sub' 

scribed  such  oaths  and  declaration,  a  certificate  thereof  under  the 
hand  of  such  justice,  in  the  form  following ;  (that  is  to  say) 

T  A.  B.  one  of  his  majesty  s  justices  of  the  peace  for  the  county^ 
\ridingy  division,  city,  or  tovon,  or  place,  as  the  case  may  be] 

of do  hereby  certify,  that  C.  D.  of,  &c.  [describing  the 

christian  and  surname  and  place  of  abode  of  the  party ^  dSt  this 
day  appear  before  me,  and  did  make  and  take  and  subscribe  the 
severed  oaths  and  declaration  specified  in  an  act  made  in  thejifhf' 
second  year  of  the  reign  of  king  George  the  Third,  intituled,  [set 

forth  the  title  of  this  act.]     Witness  my  hand,  this day 

of  — ^—  one  thousand  eight  hundred  and  — . 

And  for  the  paking  and  signinc^  of  which  certificate*  where  the 
said  oaths  and  declaration  are  taken  and  made  on  tlie  requisition 
of  the  party  taking  and  making  the  same,  such  justice  diall  be 
entitled  to  demand  and  have  a  fee  of  2s.  6d,  and  no  more :  And 
such  certificate  shall  be  conclusive  evidence  that  the  party  named 
therein  has  made  and  taken  the  oaths  and  subscribed  the  declar- 
ation in  manner  required  by  this  act. 
£x«inptioii  And  by  §  9.  It  is  further  enacted,  that  every  person  who  shall 

from  civil  and  teach  or  preach  in  any  such  congregation  or  assembly,  as  afore- 
military  offices  said,  who  shall  employ  himself  solely  in  the  duties  of  a  teacher  or 
and  duues.         preacher,  and  not  foUow  or  engage  in  any  trade  or  business,  or 

other  profession,  occupation,  or  employment,  for  his  livelihood, 

except  that  of  a  schoolmaster,  and  who  shall  produce  a  certificate 

of  some  justice  of  his  having  taken  and  made  and  subscribed  the 

oaths  and  declaration  aforesaid,  shall  be  exempt  from  the  civil 

services  and  offices  specified  in  the  said  1  fV,&M,  and  from  being 

bal lotted  to  serve  and  from  serving  in  the  militia  or  local  militia  of 

any  county,  &c.  in  any  part  of  the  U.  K. 

Penalty  on  pro-      ^  jQ.   Every  person  who  shall  produce  any  false  or  untrue  cer- 

^"^fi*^  t^  tificate  or  paper,  as  and  for  a  true  certificate  of  his  having  made 

^'^  ^  and  taken  the  oaths  and  subscribed  the  declarations  by  this  act 

required  for  the  purpose  of  claiming  any  exemption  from  civil  or 
military  duties  as  aforesaid,  under  the  provisions  of  this  or  any 
other  act  or  acts,  shall  forfeit  for  every  such  offence  the  sum  oif 
50/. ;  which  penaJty  may  be  recovered  by  and  to  the  use  of  aoy 
person  who  will  sue  for  the  same  by  action  of  debt,  bill,  plaint,  or 
mformation. 
Thiaactnott*  And  by  §  13.  Nothing  in  this  act  contained  shall  be  construed 
affect  the  iQ  afiect  the  celebration  of  divine  service  according  to  the  rites 

and  ceremonies  of  the  united  church  of  England  and  Ireland,  by 
ministers  of  the  said  church,  in  any  place  hitherto  used  for  such 
purpose,  or  being  now  or  hereafter  duly  consecrated  or  licensed 
by  any  archbishop  or  bishop  or  other  person  lawfully  authorised 
to  consecrate  or  license  the  same ;  or  to  affect  the  jurisdiction  of 
the  archbishops  or  bishops  or  otlier  persons  exercising  law&I 
authority  in  the  church  of  the  United  Kingdom  over  the  said 
church,  according  to  the  rules  and  discipline  of  the  same,  and  to 
the  laws  and  statutes  of  the  realm. 
Nor  quakers.  By  $  14<.  It  is  further  provided,  that  this  act  shall  not  extend  to 

•    quakers,  nor  to  any  meetings  or  assemblies  for  religious  worship 
held  or  convened  by  such  persons. 


Sn.  III.  DiMcntew.  '^^ 

§15*  Erery  perion  guilty  of  any  ofFence  for  which  any  peav-  512  O.s.  e.  155. 
niary  penalty  or  forfeiture  ib  imposed  by  thfsact,  in  respect  of  HowconticUoa 
which  no  special  provision  is  made,  shall  and  may  be  convicted  J<*  l^n»«de  and 
thereof  by  mformation  upon  the  path  of  any  one  credible  witness    ®^* 
before  any  two  justices  of  the  peace  for  the  county,  &c,  wherein 
such  offence  shall  be  committea  ;  and  all  and  every  the  pecuniary 
penalties  or  forfeitures  which  shall  be  incurred  or  become  pay- 
id>le  for  any  offence  against  this  act,  shall  be  levied  by  distress 
under  the  hand  and  seal  of  two  justices  for  the  county,  &c.  in 
which  any  such  otfence  was  committed,  or  where  the  forfeiture 
was  incurred,  and  shall  when  levied  be  paid  one  moiety  to  the 
informer,  and  the  other  moiety  to  the  poor  of  the  parish,   in 
which  the  offence  was  committed ;  and  \n  case  of  no  sufficient 
distress,  it  shall  be  lawful  for  any  such  justices  respectively  be- 
fore whom  the   offender  shall  be   convicted,    to   commit  such 
offender  to  prison  for  such  time  not  exceeding  three  months,  as 
they  shall  think  fit. 

§  16.  In  case  any  person,  who  shall  hereafter  be  convicted  of  Appeal. 
any  of  the  offences  punishable  by  this  act,  shall  conceive  himself 
to  be  aggrieved  by  such  conviction,  then  it  shall  be  lawful  for  such 
person  respectively,  and  he  shall  appeal  to  the  general  or  quarter 
sessions  of  the  peace  holden  next  after  such  conviction  in  and  for 
the  county,  &c.,  giving  unto  the  justices  before  whom  such  con- 
vicdon  shall  be  made,  notice  in  writfng  within  eight  days  after 
any  such  conviction,  of  his  intention  to  prefer  such  appeal ;  and 
the  said  justices  in  their  said  general  or  ouarter  sessions  shall 
proceed  to  the  hearing  and  determination  of  the  matter  of  such 
appeal,  and  make  such  order  therein,  and  award  such  >08ts  to 
be  paid  by  and  to  either  party,  not  exceeding  40s.,  as  they  shall 
think  fit. 

But  b^  $17*  No  penalty  or  forfeiture  shall  be  recoverable  Time  for  tuinf 
under  this  act,  unless  the  same  shall  be  sued  for,  or  the  offence  in  for  penalties, 
respect  of  which  the  same  is  imposed,  is  prosecuted  before  the 
justices  or  quarter  sessions,  within  six  months  afler  the  offence 
shall  have  been  committed ;  and  no  person,  who  shall  suffer  any 
imprisonment  for  non-payment  of  any  penalty  shall  thereafter 
be  liable  to  the  payment  of  such  penalty  or  forfeiture. 

By  §  18.  Actions  upon  this  statute  must  be  brought  in  tl\.ree 
months. 

III.  Dissenting  Schoolmasters. 

By  the  2S  El.  c.  1.  If  any  person  shall  keep  a  schoolman-  83  Elii.  c.  h 
ter,   who  shall  not  repair  to  church,   or   be  allowed  by  the  Penalty  on 
bishop,  he  shall  forfeit  10^.  a-month,  and  the  schoolmaster  shall  «*ool™***eri 
be  imprisoned  for  a-year.  "°*  repairing  to 

By  the  IS  &  14  C.  2.  c.  4.  #  8.  9.  11.  Every  schoolmaster  keep-  j^  ^  ^^  ^  , 
ing  any  public  or  private  school,   and  every  person  instruct-  c.  4. 
iag  or  teaching  any  youth  in  any  house  or  private  family  as  a  SchoolmaeCen 
tutor  or  schoolmaster,  shall,  before  his  admission^  subscribe  be-  to  conform  to 
fore  the  ordinaiy  the  declaration  of  conformity  to  the  liturgy  of  ***®  liturgy  of 
the  church  of  England,  on  pain  of  being  disabled  to  hold  the  5*  **^  ^ 
said  school ;  and  ipso  facto  deprived  of  the  same.  —  And  every  '^"**'**"* 
such  school  shall  oe  void,  as  if  such  person  so  failing  were  na- 
turally dead.     And  if  any  schoolmaster  or  other  person  instruct- 
ing or  teaching  youth  in  any  private  house  or  family  as  tutor  or 
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•choolmaster,  shall  teach  any  youth  as  tutor  or  schoolmaster 

before  licence  obtained  from    the  bishop  or  ordinaiy  of  the 

diocese,  and  before  such  subscription   as  aforesaid;  he  shaD 

for  the  first  offence  be  imprisoned  tliree  months,  and   for  the 

second  and  every  other  offence  be  imprisoned  three  months  and 

forfeit  5L 

19  G.  3.  c.  44.       But  by  the  19  Geo,  3.  c.  44.  §  2.    No  dissenting  minister,  nor 

§  2.  any  other  protestant  dissenting  from  the  church  of  En^nd  who 

To  take  the       shall  take  the  aforesaid  oaths,  and  make  and  subscribe  Uie  above- 

\^^h  ^13?^"*^  mentioned  declaration  against  popery,  and  the  declaration  herein- 

tion  Act.^  "*     before  mentioned,  shall  be  prosecuted  in  any  court  whatBocTcr 

for  teaching  and  instructing  youth  as  a  tutor  or  schoolmaster. 
Not  to  hold  the  §  3.  Provided,  that  this  shall  not  extend  to  the  enabling  of  any 
mastership  of  person  dissenting  from  the  church  of  England  to  hold  the  mas- 
any  coUege  or  tership  of  any  college  or  school  of  royal  foundation,  or  of  any 
■chool  of  royal  Q^her  endowed  college  or  school  for  the  education  of  youth,  un- 
foundation.        ^^^g  tjjg  game  shall  have  been  founded  since  the  first  year  of  king 

Williatn  and  queen  Mary^  for  the  immediate  use  and  benefit  of 
protestant  dissenters. 

Note.  The  forms  of  the  said  oaths  and  declaration  are  inserted 
in  the  title  ^8^0 « 

Form  of  Certificate  of  a  Person  having  taken   the  Oaths 
before  a  Justice  of  the  Peace,  by  stat.  52  Geo.  S*  c.  1S5. 

County  of  1   T  J.  P.  esquire^  one  of  his  majesty's  justices  of  the 

■  J       peace  for  the  said  county  of do  hereby 

certify  that  C.  D.  of  ■  in  the  county  of did  this 

day  appear  before  me^  and  did  make,  ana  take  and  subscribe  the 
several  oaths  and  declaration  contained  andspecijiedin  an  act  node 
in  the  Jifiy-second  year  of  the  reign  of  king  George  the  third,  in- 
tituled *  An  act  to  repeal  certain  acts,  ana  amend  other  ads,  re- 
lating to  religious  toorship  and  assemblies^  and  persons  teaching  or 
preaching  therein,* 

Witness  my  hand  this  '  day  of  ■  ■  in  the  year,  4^. 

J.  P. 


A   Distress  is  the  taking  of  a  personal  chattel  out  of  the  pos- 
session of  the  wrong  doer  into  the  custody  of  the  party  io- 
jured,  to  procure  satisfaction  for  the  wrong  committed ;  and  is 
of  two  kinds ;  either  for  cattle  trespassing  and  doing  damagei 
or  for  non-payment  of  rent  or  other  duties. 

The  remedy  for  recovering  rent  b^  way  of  distress  seems  first 
to  have  come  over  to  us  from  the  civil  law.  For  anciently  in  the 
feudal  law,  not  paying  attendance  at  the  lord's  courts,  or  oot 
doing  the  feudal  service,  was  a  forfeiture  of  the  estate.  But 
these  feudal  forfeitures  were  afterwards  turned  into  distresses, 
according  to  the  pignorary  method  of  the  civil  law ;  that  is»  the 
land  that  is  let  out  to  the  tenant  is  hypothecated,  as  a  pledge  ia 
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his  hands,  to  answer  the  rent  agreed  to  be  paid  to  the  landlord, 
and  the  whole  profits  arising  from  the  land  are  liable  to  the  lord's 
seizure  for  the  payment  and  satisfaction  thereof. 

Concerning  which  we  will  shew, 

§  I.  For  what  Causes  a  Distress  shall  be. 

[17  C.  2.  C.7. —  2  W.  sess.  1.  c.  5.  —  8  Ann.  c.  H. 

—  4?G.2.  C.28.  — IIG.2.  c.  19.] 

II.  Whaf  Goods  may  be  distrained^  and  what  not. 

[2  W.  sess.  1.  c.  5.  —  11  G.  2.  c.  19.  —  56  G.  3. 
c.  50.] 

III.  Ai  what  Time  the  Distress  shall  be  taken* 

IV.  Where  the  Distress  shall  be  made, 

[52  H.  3.  c.  51.  —  9  Ed.  2.  c  9.  —  1 1  G.  2.  c.  19.] 

V.  Goods  Jratididently  conveyed  off  the  Premises. 
[11  G.  2.  C.19.J 

VI.  Reasonable  Distress  shall  be  taken. 
[52  H.  8.  C.4..] 

VII.  Manner  of  making  Distress. 

VIIL  Distress  haw  to  be  demanded. 

[52  H.  3.  c.  4.  —  1  &  2  P.  &  M.  c.  12.  —  11  G.  2. 
c.  19.] 

IX.  Of  Bescaus  and  Pound  Breach. 
[2  W.  &  M.  sess.  1.  c.  5.] 

X.  Replevying  the  Distress. 

[1  Ph.  &  M.  c.  12.  —  1 1  G.  2.  c.  19.] 

XI.  Sale  of  the  Distress. 

[2  W.  &  M.  sess.  1.  c.  5.  —  1  &  2  P.  &  M.  c.  12. 

—  57  G.  3.  c.  93.] 

XII.  Irregularity  in  the  Proceedings. 
[11G.2.  c.  19.] 

'XIW. ^Landlord  re-entering  on  Non-payjnent. 
[4  G.  2.  c.  28.] 

XIV.  Case  of  Tenant  holding  aoer. 

[8  Ann.  c.  14.  —  4  G.  2.  c.  28.  —  11  G.  2.  c.  19.] 

XV.  Allotting  to  Strangers. 
[11  G.  2.  c.  19.] 

XVI.  Deserting  the  Premises. 

[1 1  G.  2.  c.  19 57  G.  8.  c.  52.] 

XVII.  Rent  in  Case  of  an  Extent  or  Execution. 
[8  Ann.  c.  14.] 

XVIII.  Rent  on  the  Death  of  Tenant  for  Life. 
[11  G.  2.  c.19.] 

XIX.  Rent  haw  Jar  recavewable  by  Executors  or  Adminis^ 
trators. 
[S2H.8.  C.S7.] 
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XX.  Of  Digress  by  Warrant  of  Jmtitet  ^  the  Peace. 
[7  &  8  W.  c.  34.  —  1  G.  8t.  2.   c.  6.  —  27  G.2. 
c.  20 —  33  G.  3.  c.  SS."] 

I.  iv7r  tcAff/  Causes  a  Distress  shall  be. 

Rem  is  airear.       Distress  for  rent  must  be  for  rent  In  arrear ;  therefore  it  may  not 

•be  made  on  ihe  same  day  on  which  the  rent  becomes  due;  for  if 

the  rent  be  paid  in  any  part  of  thut  day,  whilst  a  man  can  see  to 

count  money,  the  payment  is  good. 

Tender  of  pay-       It  must  not  be  aher  tender  of  payment ;  for  if  the  landlord  come 

aienti  to  distrain  the  goods  of  his  tenant  for  rent  behind,  before  the  dii:- 

tress  the  tenant  may  upon  the  land  tender  the  arrearages,  and  if 
afler  that  a  distress  be  taken  it  is  wrongful :  and  if  the  landlord  have 
distrained,  if  the  tenant  before  the  impounding  thereof  lender  the 
arrearages,  the  landlord  ought  to  deliver  the  distress,  and  if  he  do 
not,  the  detainer  is  unlawful.  Even  so  it  is,  in  case  of  a  distress  by 
damage  feasant  (or  damage  done  by  cattle,  trespassing);  the 
tender  of  amends  before  the  distress  maketli  the  distress  unlawful; 
and  after  the  distress,  and  before  the  impounding,  the  detainer 
unlawful.     2  Inst,  107. 

But  in  this  case,  although  the  owner  tender  sufficient  amendi, 
yet  he  cannot  take  his  beasts  out  of  the  pound,  if  the  amends  be 
refused :  but  he  must  replevy  ;  and  if  it  be  found  at  the  trial  that 
the  amends  were  not  sufficient,  the  person  on  whom  they  tres- 
passed shall  have  damages ;  if  the  amends  tendered  were^ufficieri, 
then  the  owner  of  the  beasts  shall  have  damages.  2>.  ^  &.  112. 
Rents  Mck  and  By  Stat.  4>  Geo.  2.  c,  28.  §  5.  The  like  remedy  may  be  had  bj 
chief  rentt.         distress,  impounding,  and  sale,  in  cases  of  rent-seek,  rents  of  assize, 

and  chief  rents,  as  m  case  of  rents  reserved  upon  lease. 

And  it  may  now  be  laid  down  as  an  universal  principle,  thati 
distress  may  be  taken  for  any  kind  of  rent  in  arrear ;  the  detention 
whereof  beyond  the  day  of  payment  is  an  injury  to  him  that  ii 
entitled  to  receive  it.     Woodf.  356.     3  Blac.  Com.  6. 
Two  dntreaset        Before  the  statute  of  the  17  C  2.  c.  7.  in  case  a  distress  was  too 
for  one  rent.       little,  where  sufficient  distress  was  to  be  had,  a  man  could  not  dis- 
train again,  be  the  demand  never  so  great ;  for  it  was  his  folly  that 
at  first  he  distrained  no  more.    Mo.  7*    BratUiy,  1 30.  ^ 
17  C  s.  c.  7.  But  now,  by  the  said  statute,  §  4.  in  all  cases  where  the  value  of 

i  ^  the  cattle  distrained  shall  not  be  found  to  be  to  the  full  value  of 

the  arrears  distrained  for,  the  party  to  whom  such  arrears  were 
due,  his  executors  or  administrators  may  distrain  again  for  the 
residue  of  the  said  arrears. 

So  in  like  manner,  where  the  distress  is  made  by  Tirtue  of  the 
warrant  of  a  justice  of  the  peace,  in  nature  of  an  execution.  Aod 
the  distinction  seemeth  to  be  this :  where  a  person  hath  an  entire 
duty,  he  shall  not  split  the  entire  sum,  and  distrain  for  part  n^  it 
at  one  time,  and  for  part  of  it  at  another  time,  and  so  ioties  quoiies. 
for  several  times ;  for  that  is  great  oppression. 

But  if  a  man  seize  for  the  whole  sum  that  is  due  to  him  and  onlj 
mistake  tlie  value  of  the  goods  seized,  (which  may  be  of  verj 
uncertain,  or  even  imaginary  value,  as  pictures,  jewels,  race- 
horses, and  the  like,)  there  is  no  reason  why  he  should  not 
afterwards  complete  his  execution  by  making  a  farther  teixoR* 
1  Burr.  589. 
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By  Stat,  91V.S^  M.  sess.  1.  c.5»  §5.    If  any  distress  and  sale  Distmintng 
shall  be  made  for  rent  in  arrear  and  due  when  none  is  in  truth  where  no  rent  is 
due,  the  owner  shall  recover  double  value  with  full  costs.  ^"c- 

And  if  the  distress  be  taken  of  goods  without  cause,  the  owner 
may  make  rescous :  but  if  they  be  distrained  without  cause  and 
impoundedy  the  owner  cannot  break  the  pound  and  take  them  out, 
because  they  are  in  the  custody  of  the  law,     1  Inst.  47. 

IL  What  Goods  may  be  distrained^  and  what  not. 

Distress  for  rent  must  be  of  a  thing,  whereof  a  valuable  property  Valuable  pro. 
IS  in  somebody ;  and  therefore  dogs,  bucks,'  does,  conies,  and  the  perty. 
fike,  that  Bxefercc  natura,  cannot  be  distrained.     1  Inst.  ^T. 

It  may  be  laid  down  as  a  general  rule,  that  all  chattels  per- 
sonal are  liable  to  be  distrained,  unless  particularly  protected  or 
exempted.    3  Blac.  Com.  7. 

But  deer  in  an  enclosed  ground  ma/  be  distrained  for  rent. 
Davies  v.  PoftneUj  Will.  46.  And  other  animals,  as  greyhounds 
and  ferrets,  may  be  taken  damage-fcasant.  Bradby^  207.  citing 
Vin.  Ahri.  Distress  i  A. 

Whatever  is  in  the  personal  use  or  occupation  of  any  man,  is  for  Separate  from 
the  time  privileged  from  distress ;  as  a  horse  on  which  be  is  riding,  the  person, 
or  an  axe  with  which  he  is  cutting  wood.  Co.  Litt.  47*  a.  This 
rule  extends  even  to  the  case  of  a  distress  damage-feasant ;  for 
although  it  is  said  to  have  been  formerly  held,  that  horses  might 
be  severed  from  the  plough,  or  a  horse  taken  damage-feasant,  and 
impounded,  although  a  rider  were  upon  him ;  such  distress  is  now 
determined  to  be  unlawful,  as  it  would  be  liable  to  lead  to  a  breach 
of  the  peace.  Vide  Hargrove's  note  (12)  on  Co.  Litt.  47.  a. 
&6  T.R.  139.  So  nets  or  ferrets  cannot  be  taken  damage-feasant 
in  a  warren,  if  they  are  in  the  hands  of  a  person  using  them.  And 
although  it  was  formerly  considered,  that  a  cart  and  horses  when 
carrying  corn,  or  hay,  might  be  distrained  for  rent-service,  it 
seems  now  to  be  held,  that  such  a  distress  would  be  illegal,  as 
being  made  on  things  in  immediate  use.  On  the  same  ground  it 
has  been  determined,  that  a  loom  cannot  be  distrained  when  in  the 
hands  of  a  weaver;  nor  wearing  apparel,  if  in  actual  use;  but  if 
put  off,  though  only  for  the  purpose  of  repose,  it  is  liable  to  be 
taken  as  a  distress  for  rent.  Bradby,  207.208.  and  the  authorities 
there  collected. 

Valuable  things  in  the  way  of  trade  are  not  liable  to  distress.  For  main- 
As  a  horse  standmg  in  a  smith's  shop  to  be  shoed,  or  in  a  common  tenanceof 
inn  ;  or  cloth  at  a  tailor's  house,  or  com  sent  to  a  mill  or  market.  ^™^ 
For  all  these  are  protected  and  privileged  for  the  benefit  of  trade. 
3  Blac.  Com.  8.     But  these  general  rules  must  be  understood  with 
some  limitations.    For  although  the  goods  of  a  guest  at  a  public 
inn  are  privileged  from  distress,  because  such  a  place  is  pMici 
Juris,  and  all  men  have  a  right  to  use  it  without  molestation  :  ]^et 
this  exemption  was  held  not  to  extend  to  the  case  of  a  chariot  Carriages  and 
standing  in  the  coach-house  of  a  livery  stable-keeper ;  for  that  is  horses  at  lirerf 
not  a  common  inn,  and  the  hire  of  its  standing  may  be  considered 
as  part  of  the  profits  of  the  premises.    Francis  v.  Wyatt,  3  Burr. 
1498.  ;S.  C.  1  Blac.  Rep.  ^S3.    The  goods  to  be  exempted  from 
distress,  must  also  be  within  the  very  precincts  of  the  inn,  and  not 
on  other  premises  at  a  distance  belonging  to  it.    And  even  within 
the  inn  itself,  the  exemption  does  not  extend  to  the  goods  of  a 
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person  dwelling  therein  as  a  tenant,  rather  than  a  guest.  Bradbyf 
208.  209. 
Tooliofaman*!  The  tools,  Utensils,  or  instruments  of  a  roan's  trade  or  pro- 
profosion.  fession,  as  the  axe  of  the  carpenter,  or  the  book  of  a  scholar,  a 
BM^of  tht  stocking-frame  or  a  loom,  implements  of  husbandry,  beasts  of 
p  ougti.  ^^  plough  and  sheep,  are  also  privileged  from  distress,  not  onljr 

while  in  actual  use,  but  whilst  any  other  sufficient  distren 
can  be  found  on  tlie  premises.  Co.  Lit.  4>7.  a.  Simpson  v.  Har- 
iopp.  JVia.5l2.  Gation  v,  Falker,  4  T.R.565.  *  vide  1  Sdv. 
N.  P.  64S. 

But  this  rule  holds  only  in  distresses  for  rent  arrear,  amercia- 
ments, and  the  like  ;  but  doth  not  extend  to  cases  where  a  dii- 
tress  is  given,  in  the  nature  of  an  execution,  by  any  paru- 
cular  statute,  as  for  poor-rates,  and  the  like.  3  Sm.  136. 
Bradby.2l2. 

.  So  in  Hutchins  v.  Chambers^  1  Burr.  579.  On  a  special  ver- 
dict :  Several  geldings  were  distrained  for  the  poor-rate,  whick 
were  stated  to  be  beasts  of  the  plough  and  cart ;  when  there  were 
other  goods  more  than  sufficient  to  answer  the  value  of  the  de- 
mand. It  was  objected  that  by  the  statute  of  51  //.S.  st.^ 
(which  was  also  in  affirmance  of  the  common  law)  none  tkall  ht 
distrained  by  his  beasts  that  gaigne  his  land.  The  Court  were  un- 
animously of  opinion,  that  beasts  of  the  plough  are  distrainable 
under  the  statute  of  the  4S  Eliz.  and  such  like  acts  of  par- 
liament. 
Things  fixed  to  Furnaces,  cauldrons,  or  other  things  fixed  to  the  freehold,  or 
^•A-Mhold.  ^jjg  doors  or  windows  of  a  house,  or  the  like,  cannot  be  dis- 
trained.    Co.  Lit.  47.  b. 

A  mill-stone  is  not  distrainable,  though  it  be  removed  out  of  its 

proper  place  in  order  to  be  picked ;  because  such  removal  is  out 

of  necessity,  and  the  stone  still  continues  part  of  the  mill ;  so  it 

is  of  a  smith's  anvil  on  which  he  works,  for  this  is  accounted  part 

of  the  forge,  though  it  be  not  actually  fixed  by  naila  to  the  shop. 

Bro.  Abr.  Distress^  pL  23. 

Things  for  Things  for  whicn  a  replevin  will  not  lie,  so  as  to  be  known 

which  a  replevin -^MpQ    as  money  out  of  a  bag,  cannot  be  distrained.    2Bflf. 

wiUnothe.  ^f,r.  10^. 

But  money  in  a  bag  sealed  may  be  distrained ;  for  the  bag 
sealed  may  be  known  again. 
Ooodt  in  cus-         Goods  in  the  custody  of  the  law  are  not  distrainable  ;  therefore 
tody  of  Ujelaw.  g^Q^  distrained  for  damage-feasant,  cannot  be  taken  for  rent,,  dot 

goods  in  a  bailiff's  hands  on  an  execution,  nor  goods  seised  br 

process  at  the  suit  of  the  king,  because  they  are  in  the  custodT 

of  the  law.     Co.  Lit.  47.    Park,  120. 

Corn  or  hty  At  common  law  such  things  only  can  be  distrained  as  may  be 

^"**  restored  to  the  owner  in  the  same  plight  as  they  were  in  at  the 

time  of  taking  them,  and  for  this  reason,  sheaves  and  shocks  of 
«W.  &  M.  corn  were  not  distrainable ;  but  by  stat.  2  W.  8s  M.  sess*  1.  c. 5. 
-  -  1.  C.5.        ^  ^^  Persons  having  rent  arrear  on  any  demise,  lease,  or  coiitract* 

may  seize  and  secure  any  sheaves  or  cocks  of  qom,  or  com  loo^e 
or  in  the  straw,  or  hav  being  in  any  barn  or  granary,  or  upoo 
any  hovel,  Itack,  or  rick,  or  otherwise  upon  any  part  of  the  laad 
diarged  with  rent,  and  may  lock  up  or  detain  the  same  in  tbe 
place  where  found,  in  the  nature  of  a  distress ;  so  as  the  aame  be 
not  rtmovf  d  to  the  damage  of  the  owner,  out  of  the  place  where 
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found  and  seized,  but  be  kept  there  (as  impounded)  till  replevied 
or  sold. 

And  bj  the  11  Geo,  %  c  19.  $  8.  The  landlord  or  his  steward,  ii  O.  f.  c.  19. 
or  other  person  empowered  by  bim,   may  take  and  seize  any   Comorhaj 
cattle  or  stock  feeding  on  any  common  appendant  or  appurtenant  S^^i^g- 
or  belonging  to  the  premises,  corn,   grass,  hops,  roots,  fruits^ 
pulse,  or  other  product  growing  on  the  estate,  as  a  distress  for 
rent :  and  the  same  may  cut,  gather,  make,  cure*  carry,  and  lay 
up  when  ripe,  in  the  bams  or  other  proper  place  on  the  premises ; 
and  if  there  shall  be  no  barn  or  proper  place  on  the  premises  de- 
mised, then  in  any  other  barn  or  proper  place  which  he  shall 
procure,  as  near  as  mav  be  to  the  premises ;  the  appraisement 
whereof  shall  be  taken  wnen  cut,  gathered,  cured  ana  made,  and 
not  before. 

§  9.  And  notice  of  the  place  where  the  goods  so  distrained 
shall  be  lodged,  shall  in  one  week  after  the  lodging  thereof  be 
given  to  the  tenant,  or  left  at  the  last  place  of  his  abode. 

By  Stat.  56  Geo.  S.  c.50.  §1.  it  is  enacted,  that  no  sheriff  or  5f$G.5.  c.  50. 
other  officer  in  England  or  Wales^  shall,  by  virtue  of  any  process  No  sheriff  or 
of  any  court  of  law,  carry  off  or  sell,  or  dispose  of  for  the  pur-  ^^  officer 
pose  of  being  carried  off  from  any  lands  let  to  farm,  any  straw  Jy*offfrom  w 
thrashed  or  unthrashed,  or  any  straw  of  crops  growing,  or  any  lands,  any 
chaff,  colder  or  any  turnips,  or  any  manure,  compost,  ashes,  or  strmw,  chaff  or 
sea-weed,  in  any  case  whatsoever,  nor  any  hay,  grass,  or  vetches,  turnips,  in  any 
nor  any  roots  or  vegetables,  being  produce  of  such  lands,  in  any  f**^*  nor  any 
case  wherey  according  to  any  covenant  or  written  agreement  en-  pj^du'c^c^. 
tered  into  and  made  for  the  benefit  of  the  owner  or  landlord  of  trary  to  the  co- 
anj  farm,  such  hay,  grass  or  grasses,  tares  and  vetches,  roots  or  venant. 
vegetables,  ought  not  to  be  taken  off  or  withholden  from  such 
lands,  or  which  by  the  tenor  or  effect  of  such  covenants  or  agree- 
ments ought  to  be  used  or  expended  thereon ;  and  of  which 
covenants  or  agreements  such  sheriff  or  other  officer  shall  have 
received  a  written  notice  before  he  shall  have  proceeded  to  sale. 

§  2.  Provides,  that  the  tenant  shall  give  notice  to  the  sheriff  of 
the  existence  of  covenants ;  and  the  sheriff  to  the  landlord. 

§  3.  Empowers  such  sheriff  or  other  officer  to  dispose  of  the 
produce,  subject  to  an  agreement  to  expend  it  on  the  land. 

And  by  §  6.  In  all  cases  where  any  purchaser  or  purchasers  of  Landlords  not 
any  crop  or  produce  herein-before  mentioned,  shall  have  entered  to  distrain  for 
into  any  agreement  with  such  sheriff  or  other  officer,  touching  the  ""**  <>"  purcha- 
use  and  expenditure  thereof  on  lands  let  to  farm,  it  shall  not  be  *^^^^^ 
lavrful  for  tne  owner  or  landlord  of  such  lands  to  distrain  for  any  ^eg^ii  orother 
rent  on  any  porn,  hay,  straw,  or  other  produce  thereof,  which,  at  things  sold  sub- 
the  time  of  such  sale,  and  the  execution  of  such  agreement  ject  to  agree- 
entered  into  under  the  provisions  of  this  act,  shall  have  been  se-  "*^** 
vered  from  the  soil,  ana  sold,  subject  to  such  agreement  by  such 
sheriff  or  other  officer ;  nor  on  any  turnips,  whether  drawn  or 
growing,  if  sold  according  to  the  provisions  of  this  act ;  nor  on 
any  horses,  sheep,  or  other  cattle,  nor  on  any  beasts  whatsoever, 
nor  on  any  waggons,  carts,  or  other  implements  of  husbandry, 
\%'hich  any  person  or  persons  shall  employ,  keep,  or  use  on  such 
lands  for  the  purpose  of  thrashiog  out,  carrymg,  or  consuming 
sLTiy  such  com,  hay,  straw,  turnips,  or  other  produce  under  the 
provisions  of  the  aot ;  and  the  agreement  or  agreements  directed 
to  be  entered  into  between  the  sheriff  or  other  officer^  and  the 
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purchaser  or  purchasers  of  such  crops  and  produce  as  herem-be< 
fore  are  mentioned. 
Cattle  dcpas-  Generally,  whatever  goods  and  chattels  the  landlord  finds  upon 

turcd.  the  premises,  whether  they  in  fact  belong  to  the  tenant  or  a 

stranger,  are  distrainable  by  him  for  rent ;  for  otherwise  a  door 
would  be  opened  to  infinite  frauds  upon  the  landlord ;  and  the 
stranger  hath  his  remedy  over  by  action  on  the  case  against  the 
tenant,  if  by  the  tenant's  fault  the  goods  are  distrained  so  that  he 
cannot  render  them  when  called  upon.    3  Biac.  Com,  8. 

But  on  particular  circumstances  perhaps  a  court  of  equity  may 
relieve.  As  in  Foiokes  v.  Joyce^  3  Lev,  260.  2  VtnU  SO.  A 
person  driving  sheep  to  London  to  sell,  by  agreement  with  the 
master  of  an  inn,  put  them  into  the  ground  at  so  much  a  score 
for  the  night.  The  landlord  consented  to  their  staying  there,  and 
afterwards  distrained  them  for  rent  due  to  him  from  the  master 
of  the  inn.  And  it  was  adjudged  for  the  landlord.  But  the 
owner  of  the  cattle  was  afterwards  relieved  in  equity  on  the 
ground  of  fraud  in  the  landlord,  and  he  was  decreed  to  pay  ail 
the  costs  both  of  law  and  equity.     Prac^  Ch,  7*     2  Vem.  131. 

And  it  should  seem  that  at  this  day  a  court  of  law  would  be  of 
opinion,  that  cattle  belonging  to  a  drover  being  put  into  a  ground 
with  the  consent  of  the  occupier  to  graze  only  one  night,  in  their 
way*  to  a  fair  or  market,  were  not  liable  to  the  di^essoftbe 
landlord  for  rent.  2  Saund,  290.  n.  (?•) 
Cattle  cftcapcd  Where  a  stranger's  beasts  escape  into  the  land,  they  may  be 
on  the  premises,  distrained   for   rent,    though  they  have  not  been  levant  and 

couchant,  (that  is,  not  having  so  long  remained  upon  the  ground. 
as  to  have  lain  down  and  risen  up  again  to  feed,)  provided  tliey 
are  trespassers :  Bu^  if  the  tenant  of  the  land  is  in  default,  in  not 
repairing  his  fences,  whereby  the  beasts  came  into  the  land,  the 
landlord  cannot  distrain  such  beasts,  though  they  have  been 
levant  and  couchant,  unless  he  have  caused  notice  to  be  given  to 
the  owner,  and  the  owner  suffers  them  to  remain  there  after- 
wards.   Lutxo,  364. 

But  such  notice,  it  is  said,  is  not  necessary  where  the  distres.« 
is  by  the  lord  of  the  fee  for  an  ancient  rent,  or  by  the  grantee  d 
a  rent  charge.     Woodf.  301. 

Where  the  cattle  escape  accidentally,  there  they  are  not  dis- 
trainable, until  they  have  been  levant  and  couchant :  but  if  ther 
escape  by  default  of  their  owner,  they  are  distrainable  the  first 
minute.     Per  Treby  C.  J.  1  Ld.  Rai/m,  169. 

And  if  the  cattle  of  one  man  escape  into  the  land  of  another, 
it  is  no  excuse  that  the  fences  were  out  of  repair,  if  they  were 
trespassers  in  the  place  from  whence  they  came.  If  it  be  1 
close,  the  owner  of  the  cattle  must  shew  an  interest  or  right  to 
put  them  there*  If  it  be  a  way,  he  must  shew  that  he  was  law- 
fully using  the  way  ;  for  the  property  is  in  the  owner  of  the  soiK 
subject  to  an  easement  for  the  benefit  of  the  public.  Per  Heaik  J. 
Dovaston  v.  Payne.  2  H.  Blac.  531. 
Cattle  damage-^  A  man  may  distrain  beasts  damage^feasant^  that  is  doinc 
feasant.  damage  or  trespassing  upon  his  land ;  for  all  chattels  whatever 

are  distrainable  damage-Jeasani^  it  being  but  natural  justice  that 
whatever  doth  the  injury  should  be  a  pledge  to  make  compe?* 
sacion  for  it.     Gilb.  DisU  24. 38.    3  B/oc.  €bm.6. 
'  If  a  man  take  cattle,  and  put  them  ivto  theJand  of  anodic 
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man,  the  tenant  of  the  land  may  take  these  cattle,  datnage- 
fcasant,  though  the  owner  was  not  privy  to  the  cattle  being 
damage-feasant,  and  he  may  keep  them  against  the  true  owner, 
till  satisfaction  of  the  damages.    1  RoU.  Abr.  665.    Roll.  Rep.  ^9. 

If  a  man  come  to  distrain,  and  see  the  beasts  in  his  ground, 
and  the  owner  chase  them  out  on  purpose  before  the  distress 
taken,  yet  the  owner  of  the  soil  cannot  distrain  them.  Co. 
Z/M61.    2Bac.Abr,^5^. 

For  distress  damage-feasant  is  the  strictest  distress  that  is,  and 
the  thing  distrained  must  be  taken  in  the  very  act;  for  if  the 
goods  are  once  off,  though  on  fresh  pursuit,  the  owner  of  the 
ground  cannot  take  them.     12  Mod.  661. 

If  ten  head  of  cattle  w^ere  doing  damage,  a  man  cannot  take 
one  of  them  and  keep  it  till  he  be  satisfied  for  the  whole  damage, 
but  for  its  own  damage  only ;  but  he  may  bring  an  action  of  tres- 
pass for  the  rest,     Vasper  v.  Edwards,  12  Mod.  660. 

If  a  man  hath  common  for  ten  cattle,  and  he  puts  in  more,  the 
surplusage  above  ten  may  be  taken  damage-feasant.  1  RolL 
Abr.  665. 

But  this  must  be  where  the  nun^ber  is  absolutely  certain,  as  HaU  v.  Hard- 
Vor  ten,  twenty,  or  thirty  cattle,  without  any  relation  to  the  quan-  ing,  4  Burr, 
tity  of  land,  and  not  where  he  claiftis  for  so  many  cattle  for  such  2426. 
a  number  of  acres ;  for  in  the  former  case  the   overcharge   is  L^         ^' 
clear  and  self-evident,  but  in  the  latter  it  depends  upon  the 
number  of  acres,  and  requires  a  medium  to  determine  the  number 
of  cattle  ;  that  is,  an  admeasurement  of  the  land.     And  the  court 
said,  the  right  of  distraining  seemed  to   turn  upon  this,   that 
wherever  there  is  a  colour  of  right  for  putting  in  the  cattle  a 
commoner  cannot  distrain,  because  it  would  be  judging  for  him- 
self in  a  question  that  depends  upon  a  more  competent  inquiry : 
But  where  cattle  are  put  upon  the  common  xmthout  any  colour 
or  pretence  of  right,  the  commoner  may   distrain  them ;   and 
therefore  he  may  distrain  the  cattle  of  a  stranger. 

III.    At  what  Time  tJie  Distress  shall  be  taken. 

For  a  rent  or  service  the  lord  cannot  distrain  in  tlie  night,  but 
in  til e  day-time  ;  and  so  it  is  of  a  rent-charge:  but  for  damage- 
feasant,  one  may  distrain  in  the  night;  otherwise  it  may  be,  the 
beasts  may  be  gone  before  he  can  take  them.     1  Inst.  142.  (a.) 

For  before  sun-rising,  or  after  sun-set,  no  man  can  distrain  but 
for  damage-feasant.    Mirrour,  c.  2.  §  26.    See  also  7  R^.  7.  (a.) 

TV.  Where  the  Distress  shall  be  made. 

By  stat.9  JSrf.2.  c.9.  The  king's  officers,  as  sheriffs  and  others,  Church  lands, 
shall  not  take  distresses  in  the  fees  wherewith  churches  in  times 
past    have  been  endowed :  but  distresses  may  be  taken  in  pos- 
sessions of  the  church  newly  purchased. 

A  raan  may  distrain  in  places  or  lands  within  the  fee,  liable  to  On  tbe  pra- 
distress,  and  not  elsewhere.    52  H.  3.  c.  51.    2  Inst.  131.    Mir.  mises. 
c.  2.  §  26. 

And  by  the  11  Geo.^.  c.  19.  f  8.  The  landlord  may  distrain  On  the  pom.- 
any  cattle  or  stock  of  the  tenant,  depasturing  on  any  common  mon. 
appendant  or  appurtenant,  or  any  ways  belonging  to  the  premises 
demised.    ^ 
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In  the  highway.      By  52  //.  3.  c.  51.  No  person  (except  the  king's  officerg)  ihall 

take  distresses  in  the  king*s  highway. 

And  the  reason  is,  because  the  king's  subjects  ought  to  have 
free  passage  as  well  to  fairs  and  markets  as  about  their  other 
affairs. «  But  this  rule  is  confined  to  the  first  taking  of  the  distress ; 
for  if  the  lord  coming  to  distrain,  see  the  beasts  within  his  fee, 
and  before  he  can  distrain  them,  they  are  chased  into  the  high- 
way, he  may  distrain  them  therein.    2  Irt^.  131. 132. 

V.  Goods  fratubdently  conveyed  off  the  Premises. 

ji  G.  2.  c.  19.  By  the  11  G.  2.  c.  19.  $  1.  If  any  tenant  for  life,  years,  at  will, 
May  be  seized  sufferance,  or  otherwise,  of  any  messuages,  lands,  tenements,  or 
within  30  days,    hereditaments,  shall  fraudulently  or  clandestinely  convey  off  the 

premises  his  or  her  goods  or  chattels,  to  prevent  tlie  landlord  from 
distraining  for  arrears  of  rent  reserved,  such  landlord  or  any  per- 
son  by  him  lawfully  empowered,  may  in  thirty  days  next  after 
such  conveying  away  seize  the  same  wherever  they  shall  be  found, 
as  a  distress,  and  dispose  of  them  in  such  manner  as  if  they  had 
been  distrained  on  the  premises. 
Except  when  §  2.  But  no  landlord  shall  take  any  such  goods  as  a  distress 

bon&JUe  6old.     which  shall  be  sold  bona  fde  and  for  a  valuable  coosideratioa 

before  such  seizure  made  to  any  person  not  privy  to  such  fraud. 
Aid  of  the  con-       §  ?•  Where  any  goods  or  chattels  so  fraudulently  or  dandes- 
stables  and  jus-  tinely  conveyed  or  carried  away  shall  be  put,  placed,  or  kept  in 
^^^^  any  house,  bam,  stable,  out-house,  yard,  close,  or  place  locked  up, 

fastened,  or  otherwise  secured,  so  as  to  prevent  such  goods  or 
chattels  from  being  taken  and  seized  as  a  distress  for  arrears  of 
rent,  it  shall  be  lawful  for  the  landlord  or  his  steward,  bailiff,  re- 
ceiver, or  other  person  or  persons  empowered,  to  take  and  seize  at 
a  distress  for  rent  such  goods  and  chattels  (first  cailiog  to  his  as- 
sistance the  constable,  or  other  peace  officer  of  the  hundred, 
borough,  parish,  district,  or  place  where  the  same  shall  be  sus- 
pected to  be  concealed,  and  in  case  of  a  dwelling-house,  oath  being 
also  first  made  (H)  before  a  justice,  of  a  reasonable  ground  v^ 
suspect  that  such  goods  or  chattels  are  therein,)  in  the  day-time, 
to  break  open  (1)  and  enter  into  such  house,  bam,  stable,  out- 
house, yard,  close,  and  place ;  and  to  take  and  seize  such  goods 
and  chattels  for  the  said  arrears  of  rent,  as  he  might  have  done  if 
they  had  been  put  in  any  open  field  or  place. 
Person  assisting  §3.  And  if  any  such  tenant  shall  so  fraudulently  remove  and 
to  forfeit  double  convey  away  his  goods  or  chattels,  or  if  any  person  or  persow 
the  value.  shall  wilfully  and  knowingly  aid  or  assist  him  in  such  fraudulent 

conveying  away  or  carrying  off,  of  any  part  of  his  goods  or  chat- 
tels, or  in  concealing  the  same,  every  person  so  oflendiog  shall 
forfeit  to  the  landlord  double  the  value  of  the  goods  bjhimor 
them  respectively  carried  off  (h*  concealed,  to  be  recovered  in  anj 
court  of  record  at  Westminster. 
Where  goods         §  4<.  But  where  the  goods  and  chattels  so  fraudulently  carried  A 
not  eiceeding     or  concealed  shall  not  exceed  the  value  of  50/.,  the  landlord,  or  hs? 
50/.  In  T^ue  are  agent  in  his  behalf,  may  exhibit  a  complaint  in  writinir  (A)  before 

concealed.  &c.     *        .     *•  /»*.!.  #•  ^i.  ^       ^  ••  -^  ^  -j* 

compUdnt  may  ^^^  justices  of  the  peace  of  the  same  county  or  division,  resioiu: 
be  made  to  two  ^^^  ^^  placc  whence  such  goods  and  chattels  were  removed,  or 
justices.  near  the  place  where  the  same  were  found,  not  being  interested  is 

the  lands  or  tenements  whence  such  goods  were  removed ;  irb« 
may  summon  (B)  the  parties  concerned,  examine  the  fact,  wd  si: 
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proper  witnesses  upon  oath,  (or  if  it  is  a  quaker,  upon  affirmation   ifO.  f.  c.  it. 

required  by  law,)  and  in  a  summary  way  determine  whether  such 

person  or  persons  be  guilty  of  the  offence  with  which  he  or  they 

are  charged,  and  enquire  in  like  manner  of  the  value  of  such  goods 

«id  chattels ;  and  upon  full  proof  of  the  offence  by  order  (C)  (D) 

under  their  hands  and  seals  the  said  justices  shall  adjudge  the 

offender  or  ofienders  to  pay  double  the  value  of  the  said  goods  OflTcndweopay 

and  chattels  to  such  landlord,  his  bailiff,  servant,  or  agent,  at  such  donbl*  valve. 

time  as  the  said  justices  shall  appoint;  and  if  the  offender  or 

offenders,  having  notice  of  such  order,  shall  refuse  or  neglect  so 

to  do,  they  shall  by  their  warrant  (£)  levy  the  same  by  distress : 

and  for  want  of  such  distress  (F)  may  commit  the  offender  or 

offenders  to  the  house  of  correction  (G)  there  to  be  kept  to  hard 

labour  for  the  space  of  six  months,  unless  the  money  so  ordered 

to  be  paid  as  aforesaid  shall  be  sooner  satisfied. 

Bex  V.  SR^ex^  T.  29  4"  SO  Geo.  2.  MS.  (B).  Order  made  by  two  Tt  if  not  occm. 
justices,  reciting  that  a  complaint  had  been  made  to  them  in  auytoietout 
writing  by  A.  Clavey  against  J.  Busex,  that  he  the  said  Clavey  ImViSw^Sdi" 
demised  his  estate  in  the  parish  of  Shettei/in  the  county  of  Samer-  ^y  ^^  ^  qj^i^ 
9et  to  JViiUam  Thatcher  at  the  yearly  rent  of  44/.  ana  that  there  juttices  of  th« 
was  due  in  arrear  from  Thatcher  to  him  for  rent  of  the  said  estate,  peace, 
on  the  5th  day  of  Apnl  last,  24^.  I5s.  S^ch ;  and  that  he  the  said  S.C.Saxer,S04., 
Clayey  would  have  aistrained  the  goods  and  chattels  of  the  said 
IT.  'fkatcher  upon  the  said  estate,  in  order  to  obtain  satisfaction  of 
the  said  rent ;  but  to  prevent  him  from  so  doing,  the  said  Bissex^ 
on  or  about  the  27th,  28th,  and  29th  days  oi  August  last,  did 
knowingly  and  wilfully  aid  and  assist  the  said  Thatcher  in  fraudu^ 
lentljF  conveying  and  carrying  off  from  the  said  estate  his  the  said 
7%aA;Afr*s  goods  and  chattels,  andalsoin  concealing  the  same,  beine 
under  the  value  of  501.  that  is  to  say,  two  cows,  one  heifer,  and 
ten  hundred  weight  of  cheese,  of  the  value  of  20/.;  whereby  the 
said  Clavey  was  prevented  from  distrainii^g  the  same,  in  order  to 
obtain  satisfaction  for  the  said,  rent,  and  contrary  to  the  statute 
1 1  Geo.  2.  and  therefore  praying  us  to  grant  him  our  warrant  of 
summons,  requiring  you  the  said  J.  Bissex  to  appear  before  us,. 
and  that  we  would  examine  the  fact,  and  thereupon  make  such- 
order  therein  for  his  relief  as  the  said  statute  directs  and  requires, 
and  as  should  be  agreeable  to  justice :  Whereupon  we  the  said 
justices,  residing  near  the  said  estate  from  whence  the  said  goods 
and  cattle  were  removed,  and  neither  of  us  any  way  interested  in 
the  said  estate,  did  issue  our  warrant  of  summons,  requinne  yon 
the  said  J.  Bissex  to  attend  us  thereon  to  answer  the  said  complaints; 
and  you  having  attended  accordingly,  and  we  in  your  presence 
having  examined  the  witnesses  produced  by  the  said  A.  Clavey 
upon  oath,  and  heard  what  was  alleged  by  you  in  your  defence, 
do  adjudge  that  the  said  complaint  is  true ;  and  that  the  said  goods 
and  cattle  of  the  said  fV.  Thatcher^  which  you  so  aided  and  as- 
sisted in  conveying  and  carrying  off  from  the  said  estate,  and  also 
in- concealing^  the  same,  were  of  the  value  of  20/.,  and  that  you 
have  thereby  forfeited  double  the  value  of -the  said  goods  and 
cattle,  being  the  sum  of  40/.,  to  the  said  complainant  A.  Clave^t 
by  virtue  of  the  said  statute :  We  therefore  in  pursuance  of  the 
said  statute  do  adjudge,  order,  and  reouire  you  the  said «/.  Bissex, 
within  the  space  of  three  days  from  the  date  hereof,  to  pay  to  the  said 
ji.  Clavey  uie  sum  of  40/*,  which  if  you  shall  neglect  to  do,  such 
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B.  ▼.  Biscx.  further  pcoceedings  will  be  then  had  against  you  to  inforce  the 
payment  thereof  as  the  said  statute  directs  and  requires.  Given 
under  our  handto  and  seals  this  5th  day  ii^  January  1756.  — This 
order  was  affirmed  by  the  sessions  upon  appeal.  Both  the 
orders  were  removed  by  certiorari  into  the  king's  bench.  It  was 
moved  to  quash  tlie  same.  Objections  taken :  1.  The  compUyol 
is  said  to  be  taken  in  writing,  but  not  upon  oath.  2.  It  is  only 
said,  that  he  demised  to  W.  Thatcher f  but  not  said  for  what  estate 
or  term.  3.  It  is  stated,  so  much  was  due  for  rent,  but  not  said 
for  what  term  ;  it  might  be  due  twenty  years  ago :  it  is  not  stated 
to  be  due  when  Thatcher  removed  his  goods.  4*.  The  words  of 
the  order  are,  goods  and  cattle  ;  of  the  statute,  goods  and  chattels, 

5.  No  certain  time  is  alleged  when  the  defendant  aided  and  as- 
sisted ;  only  said,  on  or  about  the  26t]i,  ^th,  or  28th  of  August, 

6.  Not  stated  that  Thatcher  did  carry  off  his  goods ;  only  that 
Bissex  did  aid  and  assist  him  in  carrying  them  off.  ?•  They 
adjudge  the  complaint  true,  but  do  not  state  the  evidence ;  and 
this  is  a  conviction,  not  an  order ;  and  for  any  thin^  that  appears,  it 

y  might  be  upon  Claveys  evidence  alone.    8«  It  u  not  atated  that 

the  goods  were  under  the  value  of  50/.»  which  is  the  ground  of  the 
justices'  jurisdiction.  9.  The  words  of  the  statute  are,  if  any 
person  shall  be  a  tenant  of  any  lands,  tenements,  or  hereditaments: 
the  word  used  in  the  order  is  estate  ;  which  may  be  a  thing  incor- 
poreal, or  may  mean  the  interest  in  the  land,  and  so  not  within 
the  statute.  10*  It  should  appear,  whether  tlie  landlord  has  a 
right  to  distrain :  by  the  6  An,  c.  14.  the  landlord  may  distrain  at 
any  time  within  six  months  after  the  expiration  of  the  term :  it 
does  not  appear  that  these  six  months  were  not  expired ;  and  if 
they  were,  this  is  no  oSence.  —  Afler  consideration,  Mr. «/.  Dem" 
son  delivered  the  resolution  of  the  court :  I  think  the  most  matenai 
objection  is,  whether  this  is  an  order  or  a  conviction.  If  a  con- 
viction, the  evidence  ought  to  have  been  set  out*  And  there  has 
been  no  doubt,  (notwithstanding  the  case  of  Her  v.  J^uUeincj 
1  SalL  369.)  that  in  a  conviction  the  evidence  must  be  set  oot, 
that  the  court  may  judge  upon  if.  So  it  was  held  by  Ld.  H^rd* 
Viicke  in  the  case  of  Rex  v.  Uoydy  Str,  996. :  and  in  that  case  it 
was  objected  that  as  it  subjected  the  party  to  a  penalty  though  in 
the  statute  it  was  called  an  order,  yet  it  should  be  construed  as 
a  conviction ;  but  the  court  said,  every  act  of  the  justices,  which 
subjects  the  party  to  a  penalty,  shall  not  be  construed  as  a  con- 
viction. Rex  v.  Venables^  Str.  630.  £  Ld.  Ra^.  1406.,  upon  the 
statute  for  licensing  ale-houses,  considered  as  an  order*  Rex  v. 
BlackweUf  M*  4  Geo.  which  the  Court  said  was  a  strong  case,  and 
must  be  considered  as  an  order.  I  understood  from  JLd.  Hard- 
wickct  in  the  case  of  Rex  v.  Uoifdf  that  his  ground  of  the  difEerence 
was  founded  upon  the  expressions  of  the  statute,  and  not  vukmi  the 
penalty;  as  where  the  words  of  the  statute  are,  *'  of  mich  he 
shall  be  convicted,"  it  is  to  be  construed  as  a  conviction*  Here 
it  is  extremely  strong ;  the  statute  calls  it  an  order:  uid  in  the 
nature  of  it,  it  is  an  examination  upon  a  complaint.  If  the  pat^ 
were  never  summoned,  this  court  upon  affidavit  will  grant  an  in- 
formation  against  the  justices ;  but  die  eummons  need  not  be  set 
out ;  and  the  court  will  intend  that  the  justices  have  done  r%hc 
in  case  the  contrary  does  not  appear  upon  the  face  of  the  oi&r. 
As  to  the  Ist  objection:  this  is  not  an  information^  but  a 
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plaint ;  when  the  party  18  summoned,  the  witnesfies  are  to  be  R.  ▼.  Bi»ex. 
examined  upon  oath^  but  the  complaint  need  not  be  upon  oath* 
In  answer  to  the  2d  objection,  as  the  order  has  followed  the  words 
of  the  statute,  wc  will  not  intend  it  a  case  wherein  the  justices  had 
not  a  jurisdiction.  The  court  will  not,  in  case  of  an  order,  intend 
that  the  justices  have  done  wrong.  As  to  the  third  objection :  it  \b 
sufficiently  alleged  in  an  order ;  his  assisting  the  tenant  to  carry 
away  the  goods,  as  it  is  here  alleged,  is  sufficient  to  shew  the  rent 
continued  then  to  be  in  arrear;  and  the  rather,  as  the  defendant 
might  have  availed  himself  of  the  rent  paid,  by  proving  it  before 
the  justices,  I  much  doubt  whether  in  a  declaration  it  would  not 
be  sufficient  to  say,  the  rent  was  in  arrear  at  such  a  day :  and  I 
think  it  would  lie  upon  the  defendant  to  prove  that  the  rent  does 
not  remain  in  arrear.  As  to  its  not  being  said,  for  what  time  the 
rent  was  due,  this  is  mere  matter  of  form.  As  to  the  5th  objec- 
tion :  about f  in  common  parlance,  means  in  this  case  three  days, 
or  near  it.  They  might  be  three  days  in  carrying  the  ^oods 
away.  The  days  are  not  material,  even  in  legal  proceedings. 
1  Ld,  Ratftn,  581.  And  in  the  case  of  Rex  v.  Simpson,  H.  S  Geo.  2. 
Sir.  46.  (a)  the  day  and  hour  in  a  conviction  are  not  material. 
By  this  statute  no  time  is  limited  when  the  complaint  shall  be 
made ;  it  may  be  made  at  any  time.  Suppose  that  the  defendant 
had  paid  the  penalty  on  a  different  complaint  made,  he  might  easily 
have  shewn  it.  As  to  the  6jth,  the  answer  is  obvious :  If  Thatcher 
had  not  carried  his  goods  away,  the  defendant  could  not  have 
aided  in  carrying  them.  The  statute  makes  two  offences ;  one, 
carrying  the  goods  away;  the  other,  aiding  in  carrying  tliem 
away.  It  is  only  necessary  here  to  state  the  offence  which  the 
defendant  had  been  guilty  of,  which  this  order  does  in  the  words 
of  the  statute.  In  the  case  of  Rex  v.  Monk,  M.  13  Geo,  2.  there 
was  a  conviction  for  aiding  and  assisting  in  killing  a  buck.  It  was 
objected,  that  it  was  not  charged  the  buck  was  killed.  But  the 
Court  held  that  as  the  conviction  was  in  the  words  of  the  statute, 
it  was  sufficient.  And  the  Court  held  they  were  all  principals,  as 
well  those  that  killed  the  buck,  as  those  that  assisted.  And  this 
was  the  case  of  a  conviction.  —  All  the  other  objections  may  have 
this  general  answer ;  that  in  case  of  orders,  where  the  justices 
have  jurisdiction,  we  will  intend  they  have  acted  right ;  and  if 
they  have  done  wrong,  they  may  be  punished  by  an  information. 
—  Let  the  orders  be  confirmed. 

So  in  Rex  v.  Middlehurst,  1  Burr.  $99.  Two  justices  made  an  An  alternatiTe 
order  against  one  T.  M.  for  wilfully  and  knowingly  aiding  and  chai^,  though 
assisting  J.  C.  the  tenant  of  Sir  T.  F.  in  fraudulently  removing  and  ^"^  ^"  <^°  indlct- 
conveying  away  five  cows  and  other  goods,  or  in  concealing  the  "^'-  '"'^  ^ 
same.    Which  order,  on  appeal  to  the  sessions,  was  confirmed,  order.'"  **^ 
It  was  moved   to    quash  these  orders,   upon  two   objections: 

1.  That  it  is   not   described  sufficiently  what  the    offence  is. 

2.  That  the  charge  was  in  the  disjunctive,  that  he  assisted  the  tenant 
in  renx>ving  or  concealing  the  goods.    By  Ld.  Mansfield  C.  J 

Upon  indictments  it  hath  been  determined  that  an  alternative 
charge  is  not  good  (as,  forged  or  caused  to  be  forged) ;  though 
one  only  need  be  proved,  if  laid  conjunctively  (as,  forged  and 
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"  caused  to  be  forged ;  but  I  do  not  see  the  reason  of  it :  the  sub- 
stance is  exactly  the  same ;  the  defendanMnust  come  prepared 
against  both ;  and  it  makes  no  difference  to  him  in  an j  respect. 
But  this  is  an  order ;'  and  being  good  in  substance,  needs  not  be 
literally  so  strict. —  And  by  the  Court,  rule  discharged,  and  both 
orders  affirmed. 

Justices  either  of  the  county  fnm  which  the  tenants  fraudu- 
lently remove  goods,  or  of  that  in  tokich  they  are  concealed^  may 
convict  the  offenders  within  their  respective  counties.  Resr. 
Morgan,  Cald,  156. 

But  in  order  to  justify  the  landlord  in  seizing,  under  this  statute, 
within  thirty  days,  goods  removed  off  the  premises,  as  a  distress 
for  rent  wherever  found,  the  removal  must  have  taken  place  after 
the  rent  became  due^  and  must  have  been  secret,  and  noi  open  and 
in  face  of  day,  as  in  such  case  the  removal  could  not  be  said  to 
be  clandestine,  within  the  meaning  of  the  statute.  fVatson  v. 
Main,  3  Esp,  15.     See  also,  2  Sound,  284.  n.  2. 

11  G.  2.  c  19.        The  statute  applies  to  the  goods  of  the  tenant  only  which  are 

fraudulently  removed,  and  not  to  those  of  a  stranger.  Thornton 
V.  Adams  and  others,  5  M.  ^  S,  38. 

AppeaL  By  11  Geo.  2.  c.  19.  §  5.    Persons  aggrieved  by  order  of  such 

two  justices  may  appeal  to  the  next  general  or  quarter  sessions; 
who  may  give  costs  to  either  party,  and  whose  determination  shall 
be  final. 

§  6.  And  where  the  party  appealing  shall  enter  into  recognis- 
ance, with  one  or  two  sureties,  in  double  the  sum  so  ordered  to 
be  paid,  with  condition  to  appear  at  such  sessions,  the  order  of  the 
said  two  justices  shall  not  be  executed  against  him  in  the  mean 
time. 


VI.  That  reasonable  Distress  shall  be  taken* 

Distress  to  b«         By  52  i/.  3.  c  4.   Distresses  shall  be  reasonable  and  not  too 
reasonable.        'great ;  and  he  that  taketh  great  and  unreasonable  distresses  duill 

be  grievously  amerced. 

For  example,  if  the  lord  distrain  two  or  three  oxen  for  \%d.  or 
the  like  small  sum,  and  the  owner  replevy  the  oxen,  and  the  lord 
avow  the  taking  of  them  for  the  \w* :  of  his  own  shewing,  he 
shall  make  fine ;  or  the  party  may  have  his  action  upon  this  sta- 
tute.   2  Inst.  107. 

If  the  lord  distrain  an  ox,  or  horse,  for  a  penny ;  if  there  were 
no  other  distress  upon  the  land  holden,  the  distress  is  DOt  exces- 
sive :  but  if  there  were  a  sheep,  or  a  swine,  or  the  like,  then  the 
taking  of  the  ox  or  horse  is  excessive,  because  he  might  have 
taken  a  beast  of  less  value.    2  Inst.  107. 

VII.  Manner  of  taking  Distress* 

Breaking  gates.       Gates  or  inclosures  may  not  be  broken  open,  nor  thrown  dowa, 

to  make  a  distress.     l/»^^.  161. 
Opening  doors.       ^^^  ^^Y  ^^  lessor  enter  into  the  tenant's  house,  unless  the 

doors  are  open.    2  Bac.  Abr.  tit.  Distress,  347* 

Upon  a  question  about  takine  a  distress,  it  was  holden  fay  the 

Ld.  C.  J.  Hardtvicke  that  a  padlock  put  on  a  barn-door  could  not 
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be  opened  by  force,  to  take  the  corn  by  way  of  distress.    9  Vin* 
A6r.  128*  fd.  6. 

But  if  the  outer  door  of  an  house  be  open,  one  may  break  an 
inner  door  to  take  a  distress.  Cases  Temp*  Hardvo.  168.  BuU. 
N.P.SU 

But  except  where  the  goods  are  clandestinely  conveyed,  it  may  Vide  stac. 
seem  from  what  hath  been  said  that  the  landlord  hath  no  means   H  G.  2.  c.  is. 
to  come  at  the  goods  in  order  to  make  distress,  if  the  tenant  shall  S  ^'  '"^* 
think  fit  to  lock  up  his  gates,  and  shut  the  doors.  ^  ^^^ 

If  a  landlord  come  into  a  house,  and  seize  upon  some  goods  as  Part  in  the 
a  distress  in  the  name  of  all  the  goods  of  the  nouse ;  that  will  be  n«ne  of  tii« 
a  good  seizure  of  all.    6  Mod.  215.     9  Vin.  Abr.  127-  ^*"<'^«- 

VIII.  Distress  how  to  be  demeaned* 

By  the  52  H.  3.  c.  4.  None  shall  cause  any  distress  that  he  Impounding  of 
hath  taken  to  be  driven  out  of  the  county  where  it  was  taken ;  and  the  premises. 
if  one  neighbour  do  so  to  another  of  his  own  authority  (as  for 
damage-feasaftt,  or  rent  charge,  2  Inst.  206.)  he  shall  make  fine  as 
for  a  thing  done  against  the  peace ;  and  if  the  lord  so  presume  to 
do  against  the  tenant,  he  shkll  be  grievously  punishea  by  amer- 
ciament. 

Before  this  act,  at  the  common  law,  a  man  might  have  driven 
the  distress  to  what  county  he  pleased ;  which  was  mischievous, 
for  two  causes:  1.  Because  the  tenant  was  bound  to  give  the 
beasts  being  impounded  in  an  open  pound  sustenance,  and  being 
carried  into  another  county  by  common  intendment  he  could 
have  no  knowledge  where  they  were.  2.  He  could  not  know 
where  to  have  a  replevy :  but  uie  party  was,  before  this  statute, 
driven  to  his  action  upon  the  case.    2  Inst.  106. 

And  albeit  thlls  statute  be  in  the  negative,  yet  if  the  tenancy  be 
in  one  county,  and  the  manor  in  another  county,  the  lord  may 
drive  the  distress  which  he  taketh  in  the  tenancy  to  his  manor  in 
the  other  county ;  for  the  tenant  is  out  of  both  the  said  mischiefs ; 
for  the  tenant  by  doing  suit  and  service  to  the  manor  by  common 
intendment  may  know  what  is  done  there,  and  therefore  may  give 
his  beast  sustenance.  And  to  know  where  td  have  his  replevy, 
the  bailiff  of  the  manor  usually  drives  the  cattle  distrained  to  the 
pound  of  the  manor.  And  hereby  it  is  to  be  noted,  that  a  case 
out  of  the  mischief  is  out  of  the  meaning  of  the  law,  tliough  it  be 
within  the  letter.    2  Inst.  106. 

And  by  the  1&2  P.&M.  c.l2.  §1.  it  is  further  enacted,  that  i  &  2  p.  &  m. 
no  distress  of  cattle  shall  be  driven  out  of  the  hundred,  rape,  wa-  c.  is. 
pentake,  or  lathe,  where  such  distress  shall  be  taken,  except  it  be 
to  a  pound  overt  within  the  same  shire,  not  above  three  miles 
distant  from  the  place  where  the  said  distress  was  taken ;  and  no 
cattle  nor  other  goods  distrained  for  any  cause  at  one  time  shall 
be  impounded  in  several  places,  whereby  the  owner  may  be  con- 
strained to'  sue  several  replevies ;  on  pain  of  lOOs.  to  the  party 
grieved,  and  treble  damages. 

Gimbart  v.  Pelahf  2  Stra.  1272.  The  defendant  justified  im- 
pounding cattle  damage^feasant.  It  appeared  that  the  impounding 
was  in  another  county.  And  Lee  C.  J.  held,  it  did  not  make  him 
a  trespasser,  though  it  subjected  him  to  the  penalty  of  the  statute 
1&2P.&  M.C.12. 
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Di0tteiEf0  (Rescous,  S^.)         §  viii.  ix. 

Cattle  may  be  impounded  in  a  pound  overt  (a)  or  public  pound, 
or  on  the  premises,  where  the  owner  may  give  them  meat  and 
drink  without  trespass  to  any  other.  But  if  they  are  put  in  a 
pound  covert,  as  in  a  house  or  private  pound,  the  distrainer  must 
keep  them  with  meat  and  drink  at  his  peril,  and  for  which  he  shall 
have  no  satisfaction.     1  Inst.  4>7« 

But  if  the  distress  be  of  utensils  of  household,  or  such  like  dead 
goods,  which  may  take  harm  bv  w'et  or  weather,  or  be  stolen 
away ;  there  he  must  impound  tnem  in  a  house,  or  other  pound 
covert,  within  three  miles  in  the  said  county ;  for  if  he  impound 
them  in  a  pound  overt,  he  must  answer  for  them.     1  Inst,  4>7* 

By  11  Geo.  2.  c.  19.  §  10.  Any  person  distraining  for  rent  may 
impound  or  otherwise  secure  the  distress,  of  what  kind  soever  it 
be,  in  such  place,  or  on  such  part  of  the  premises  chargeable  with 
the  rent,  as  shall  be  most  convenient :  and  may  appraise  and  sell 
the  same  upon  the  premises,  as  any  person  before  might  have 
done  off  the  premises,  by  virtue  of  the  2  fV.&M.  c.  5.  and  4*  Geo.  2. 
c.  28. 

Cattle  distrained  may  not  be  worked  or  used.  And  it  seems  to 
be  the  better  opinion,  that  even  milch  kine  cannot  be  milked  by 
the  distrainer,  in  order  to  prevent  them  from  being  damaged; 
because  the  owner  would  perhaps  have  come  to  milk  his  cattle 
before  they  had  sustained  any  material  injury,  and  it  is  not  neces- 
sary for  the  security  of  the  distrainer,  who,  if  the  cattle  die  with* 
out  his  default,  may  make  another  distress*  Bradby^  241.  and  the 
authorities  there  cited* 

So  if  the  distress  be  lost  by  the  act  of  God ;  as  if  the  distress 
die  in  the  pound,  without  any  default  in  the  distrainer ;  in  such 
case  he  wno  made  the  distress  may  distrain  again.  Vatperv, 
Edwards,  1  Salk.US.     12  Mod.  660. 

It  is  the  distrainer's  own  fault,  if  he  put  the  distress  in  a  pound 
which  will  not  hold  it ;  but  he  cannot  justify  the  tying  of  cattle  in 
the  pound ;  and  if  he  tie  a  beast,  and  it  is  strangled,  he  must  pay 
damages.  S.  C 

IX.  Of  Bescous  and  Pound  Breach. 

By  the  common  law,  if  a  man  break  the  pound  or  the  lock  of 
it,  or  part  of  it,  he  greatly  offendeth  against  the  peace,  and  doth 
trespass  to  the  king,  and  to  the  lord  of  the  fee,  and  to  the  sheri^ 
and  hundredors,  in  breach  of  the  peace,  and  to  the  partv^  and  to 
the  delaying  of  justice ;  and  therefore  hue  and  cry  is  to  be  levied 
against  him,  as  against  those  who  break  the  peace.  Mir.  c.  2. 
§  26.  And  the  party  who  distrained  may  take  the  goods  again, 
wheresoever  he  shall  find  them^  and  impound  them  again. 
1  Inst.  47. 

And  by  stat.  2W.if  M*  sess.  I.e.  5.  §  if'  On  any  pound  breach, 
or  rescous  of  goods  distrained  for  rent,  the  person  grieved  thereby 
shall  in  a  special  action  upon  the  case  recover  treble  damages  and 


(a)  By  pound  overt  is  meant  an  open  pound,  as  a  public  pinfold  made  for 
tliat  purpose,  or  an  open  field*  where  the  owner  may  go  to  his  goods  witboot 
trespass.  And  by  pound  covert  is  meant  a  place  coYered  or  close,  as  a  house  or 
place  where  ihe  goods  are  locked  up  or  secured,  where  he  cannot  go  to  tfaoB  at 
his  pleasure. 
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costs  against  the  offender  or  against  the  owner  of  the  goods,  if 
they  be  afterwards  found  to  have  come  to  his  use  or  possession. 

Treble  damages.^  In  Firtk  v.  Purvis y  5  T.  H,  4'32.  It  was  held 
to  be  no  answer  to  an  action  on  this  statute^  that  the  rent  in  de- 
mand was  tendered  after  the  distress  and  impounding. 

Treble  damages  and  costs.']  In  Latoson  v.  Storey ^  1  Ld,  Raym.  20.  Treble  coit», 
it  was  adjudged  that  the  costs  shall  be  trebled  as  well  as  da-  ^^* 
mages. 

And  it  is  determined,  that  where  an  act  of  parliament  gives 
treble  damages  for  a  cause  of  action,  for  which  at  common  law  a 
party  would  only  be  entitled  to  single  damages,  treble  costs  follow 
as  of  course.     Deacon  v.  Morris ^  2  B.&  A.  393. 

As  to  what  shall  be  a  rescoris,  if  the  distress  whilst  being  driven 
to  the  pound,  go  into  the  house  of  the  owner,  who  delivers 
them  not  upon  demand  by  the  distrainer  this  is  a  rescoiis  in  law. 
1  Inst.  161. 

X.   Replevying  the  Distress. 

It  is  worthy  of  observation  how  provident  the  law  is,  that  men's  ReplcTy. 
beasts,  catthe,  or  other  goods  be  not  unjustly  or  excessively  dis- 
trained ;  and  if  the^  be,  that  deliverance  be  speedily  made  of  them 
by  replevy  (or  takmg  back  the  pledge ;)  otherwise  the  husbandry 
of  the  realm,  and  men's  other  trades,  might  be  overthrown  or 
hindered.    2  Inst.  137* 

To  which  purpose  it  is  enacted  by  the  1  4"  2  P.  «§•  Af.  c.  12.  J  3.  i  &  2  P.  &  M. 
That  the  sheriffof  every  county  shall,  at  his  first  county  day,  or  in  c.  12.  §3. 
two  months  after  he  hath  received  his  patent  of  office,  appoint  and 
proclaim  in  the  shire  town  four  deputies  at  the  least,  dwelling  not 
above  twelve  miles  one  distant  from  another,  to  make  replevies ; 
on  pain  of  5/.  for  every  month  that  he  shall  lack  such  deputy  or 
deputies,  half  to  the  king,  and  half  to  him  that  shall  sue  in  any 
court  of  record. 

And  by  11  Geo.  2.  c.  19.  §23.  The  sheriff" or  other  officer ^  having  n  G.2.  c.  19. 
authority  to  grant  replevins,  shall  in  every  replevin  of  a  distress  §  25. 
for  rent  take  in  his  own  name  from  the  plaintiff  and  two  sureties 
a  bond  in  double  the  value  of  the  goods  distrained,  to  be  ascer- 
tained on  the  oath  of  one  witness  not  interested  in  the  goods,  and 
conditioned  for  prosecuting  the  suit  with  effect,  and  without  delay, 
and  for  duly  returning  the  goods  distrained,  in  case  a  return  shall 
be  awardea,  before  any  deliverance  be  made  of  the  distress ;  and 
the  sheriff  shall  assign  such  bond  to  the  avotvant,  or  person  making 
conusance. 

Sheriff"  or  other  officer.']  In  Richards  v.  Aaon,  2  Blac.  Rep.  1220. 
the  Court  of  Common  Pleas,  on  a  summary  application,  made  a 
rale  on  the  sheriff,  under-sheriff,  and  the  replevin-clerk,  who  had 
refused  to  discover  the  names  of  the  pledges  taken  on  granting  the 
replevin,  to  pay  to  the  defendant  in  replevin  the  damages  and 
costs  recovered  by  him. 

To  the  avowant  or  person  making  conusance,]  Avotvry  is  where 
one  takes  a  distress,  and  the  person  distrained  sues  a  replevin ; 
then  he  that  took  the  distress  must  avotv  and  justify  in  his  plea, 
for  what  cause  he  took  it,  if  he  took  it  in  his  own  right ;  and  this 
is  called  an  avowry ;  if  he  took  it  in  the  right  of  another,  then, 
vhen  he  hath  shewed  the  cause,  he  must  noiAke  conusance  of  the 
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taking,  as  bailiff  or  servant  to  him,  in  whose  right  he  took  it.  Fenm 
of  the  L* 

And  the  sherifF  having  taken  bond  from  the  plaintiff  in  replevin 
as  aforesaid,  he  ought  forthwith  to  make  deliverance  of  the  goods 
or  cattle  distrained ;  and  if  the  distress  be  drawn  into  a  house  or 
other  strong-hold,  the  sherifF  or  his  bailiff,  afler  demand  made  for 
deliverance  of  the  distress,  may  break  open  the  house  to  replevy 
them ;  for  a  man's  house  is  privileged  by  common  law  only  for 
himself,  his  family,  and  his  own  goods.    2  Inst*  140* 

XI.  Sale  of  the  Distress, 

Sale.  Distress  taken  for  an  offence  presented  in  the  leet  may  of  com- 

mon right  be  sold,  because  it  is  a  court  of  record ;  but  otherwise 
it  is  of  distresses  in  courts  that  are  not  of  record.     1 2  Mod.  330. 

A  distress  for  an  amercement  in  a  court  baron  cannot  be  sold ; 
but  in  such  case  a  distress  infinite  shall  go.     1  BuUt.  52. 53. 
«  W.&  M.  In  like  manner,  before  the  statute  of  the  2  W.  SfM.  Mess.  1.  c-  5. 

•ess.  1.  c  5.        distress  for  rent  in  arrear  could  not  be  sold,  but  only  detained  till 

payment  of  the  rent :  But  by  the  said  statute  §  2.  it  is  enacted, 
that  whereas  the  most  ordinary  and  ready  way  for  recovery  of 
arrears  of  rent  is  by  distress,  yet  such  distresses  not  being  to  be 
sold,  but  only  detained  as  pledges  for  enforcing  the  payment  oi 
such  rent,  the  persons  distraining  have  little  benefit  thereby: 
therefore  from  henceforth,  where  any  goods  shall  be  distrained  (K) 
for  rent  reserved  and  due  upon  any  demise,  lease,  or  contract 
whatsoever,  and  the  tenant  or  owner  of  the  goods  distrained  shall 
not  within  five  days  next  after  such  distress  taken,  and  notice  (L) 
thereof,  (with  the  cause  of  such  taking)  left  at  the  chief  mansion- 
house,  and  other  most  notorious  place  on  the  premises,  replevy  the 
same ;  in  such  case  the  person  distraining  shall,  with  the  sneriff 
or  under  sheriff  of  the  county,  or  with  the  constable  of  the  hun- 
dred, parish,  or  place  where  such  distress  shall  be  taken,  cause  the 
goods  and  chattels  so  distrained  to  be  appraised  by  two  sworn  (M) 
appraisers  (whom  such  sheriff,  under-sheriff,  or  constable  shall 
swear)  to  appraise  (N)  the  same  truly  according  to  the  best  of 
their  understanding;  and  after  such  appraisement  shall  sell  the 
same  for  the  best  price  can  be  gotten  for  them,  for  satisfaction  of 
the  rent,  and  charges  of  the  distress,  appraisement  and  sale ;  leav- 
ing the  overplus  (if  any)  with  the  sheriff,  under-sheriff,  or  con- 
stable for  the  owner's  use. 
1 1  G.  2.  c.  19.  By  11  Geo.  2.  c.  19.  §  8.  The  landlord  may  in  convenient  time 
^  ^*  appraise,  sell,  or  otherwise  dispose  of  the  cattle,  &c.  (in  tliis  sect. 

allowed  to  be  distrained)  towards  satisfaction  of  the  rent  and 
charges  of  distress  and  sale ;  the  appraisement  to  be  taken  thereoi' 
when  cut,  gathered,  cured,  and  made,  and  not  before. 

Shall  not  voithinjive  daysJ^  If  the  goods  remain  on  the  premises 
longer  than  the  five  days  without  the  tenant's  consent,  the  dis- 
trainer, afler  the  expiration  of  that  time  becomes  a  trespasser. 
Griffin  v.  Scott,  2  Str.  717.    2  Ld.  Raym.  1424. 

And  it  has  been  decided,  that  the  five  days  may  be  inclusive  of 
the  day  of  sale,  but  must  be  exclusive  of  the  time  of  it ;  ao  thai, 
where  the  distress  was  made  on  the  morning  of  the  1 2th  of  JVfay> 
and  the  sale  in  the  afternoon  of  the  17th,  it  was  held  to  be  regu- 
lar, because  the  fi\e  days  expired  on  the  morning  of  the  latter  dsv* 
Wallace  v.  Kingy  1  H.  Blae.  13. 
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And  'Charges  of  the  distress."]  In  this  case  the  party  distraining 
Is  bj  the  very  words  of  the  act  entitled  to  deduct  the  costs  of  the 
distress.  And  such  costs  are  given  by  several  other  statutes,  in 
certain  cases  of  warrants  of  distress ;  though  it  seems  from  the 
case  of  Moyse  v.  Cocksedge,  WUl.  6S6.,  that  such  a  power 
is  impliedly  given  in  all  acts  that  authorise  the  levying  of  a  sum 
of  money  by  a  warrant  of  distress.  But  to  remove  all  doubts,  by 
27  Geo.2,  c.  20  $  1.  in  all  cases,  where  a  justice  is  empowered  by  S7  G.  s.  a  fa 
any  act  then  in  force  or  thereafter  to  be  made,  to  issue  a  warrant  i^*  ^ 
of  distress  for  the  levying  of  any  penalty  inflicted,  or  any  sum  of  ^^^'  ^^* 

money  directed  to  be  paid  by  or  m  consequence  of  such  act,  the 
officer  making  the  distress  is  empowerecT  to  deduct  the  reasonable 
charges  of  taking,  keeping,  and  selling  such  distress  out  of  the 
money  arising  by  the  sale ;  returning  the  overplus  to  the  owner  of 
the  goods  distrained. 

ne  constable  of  the  hundred^  parish^  or  place  tohere  such  dis* 
iress  shall  be  taken*^  But  where  a  distress,  was  made  for  the  rent 
of  land,  part  of  which  was  situate  in  the  hundred  of  Kinadey  in 
WUishire^  and  the  remaipder  in  the  hundred  of  Andover^  in  the 
county  of  Southampton^  and  the  two  appraisers  were  sworn  only 
in  the  hundred  ana  by  the  constable  of  Kinasley^  but  in  the  pre- 
sence of  the  constable  of  Atidover^  it  was  held  to  be  good ;  because 
the  distress  was  entire,  and  all  the  goods  being  impounded  in  the 
hundred  of  Kinasley^  the  impounding  there  was  but  a  continuance 
of  the  original  taking  in  both  the  hundreds,  and  as  the  goods  were 
all  impounded  in  the  hundred  of  KinasUtf^  the  consts]ble  of  that 
hundred  was  the  proper  officer  within  the  statute.  Walter  v. 
Bumbatt,lLd.Raifm.5S.    12  Mod.  76.  S.  C.    4^  Mod.  395. 

The  persons  chosen  as  appraisers  must  be  disinterested  in  the 
distress,  and  therefore  where  the  party  distraining  was  chosen  one 
of  them,  it  was  held  to  be  bad.    Bull.  N.P.Sl, 

By  the  1  &  2  P.Sf  M.  cA2.  §  2.  No  person  shall  take  for  keep-  i  &  8  P. &  Si. 
ing  in  pound  or  impounding  any  distress  above  4(/.  for  any  one  ^'  ^^-     . 
whole  distress ;  and  where  less  hath  been  used,  there  to  take  less ;  ^**  ^""" 
on  pain  of  51*  to  the  party  grieved,  besides  what  he  shall  take  ^^^^     ^' 
above  4^. 

By  stat.57  Gro.3.  (?.  9S.  for  regulating  the  costs  of  distresses  57G.3.  c.  95. 
levied  for  payment  of  small  rents,  after  reciting  that  "  whereas 
divers  persons  acting  as  brokers,  and  distraining  on  the  goods  and 
chattels  of  others,  or  employed  in  the  course  of  such  distresses, 
have  of  late  made  excessive  charges,  to  the  great  oppression  of 
poor  tenants  and  others ;  and  it  is  expedient  to  check  such  prac- 
tices ;'*  it  is  enacted,  <<  that  from  and  after  the  passing  of  this  act  No  person 
(10th  of  c/u/y  181 7»)  no  person  whatsoever  making  any  distress  making  any  dis. 
for  rent,  where  the  sum  demanded  and  due  shall  not  exceed  the  ^'f"  for  rent, 
sum  of  201.  for  and  in  respect  of  such  rent,  nor  any  person  what-  2u97}u^n^T^ 
soever  employed  in  any  manner  in  making  such  distress,  or  doing  exceed  20l,  to 
any  act  whatsoever  in  the  course  of  such  distress,  or  for  carrying  take  other* 
the  same  into  effect,  shall  have,  take,  or  receive  out  of  the  pro-  chai|^  than 
duce  of  the  goods  or  chattels  distrained  upon  and  sold,  or  from  "J!!"'!?"?^/" 
the  tenant  distrained  on,  or  from  the  landlord,  or  from  any  otlier  liexS- 
person  whatsoever,  any  other  or  more  costs  and  charges  for  and  in  ' 

respect  of  such  distress,  or  any  matter  or  thing  done  therein,  than 
sucn  as  are  fixed  and  set  forth  in  the  schedule  hereunto  annexed  ' 
and  appropriated  to  each  act  which  shall  have  be^n  done  in  the 
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57  G.  3.  c.  95. 
nor  to  charge 
for  any  act  not 
done. 

Party  aggrieved 
by  any  such 
practice  may 
apply  to  a  jus- 
tice of  the  peace. 


ViettegSi  (Sale  qf.) 
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Justice  may  ad- 
judge treble  the 
amount  of  the 
monies  unlaw- 
fully taken  to 
be  paid  with 
costs,  which 
may  be  levied 
by  distress. 


Justices  may 
summon  wit- 
nesses. 


Penalty. 


If  complaint 
unfounded,  jus- 


course  of  such  distress ;  and  no  person  or  personk  whatsoever  ^all 
make  any  charge  whatsoever  for  any  act,  matter,  or  thing  men- 
tioned in  the  said  schedule,  unless  such  act  shall  have  been  really 
done." 

§2.  And  "if  any  person  or  persons  whatsoever  shall  in  any 
manner  levy,  take,  or  receive  from  any  person  or  persons  what- 
soever, or  retain  or  take  from  the  produce  of  any  goods  sold  for 
the  payment  of  such  rent,  any  other  or  greater  costs  and  charges 
than  are  mentioned  and  set  down  in  the  said  schedule,  or  make 
any  charge  whatsoever  for  any  act,  matter,  or  thing  mentioned  ia 
the  said  schedule,  and  not  really  done,  it  shall  be  lawful  for  the 
party  or  parties  aggrieved  by  such  practices  to  apply  to  any  one 
justice  of  the  peace  for  the  county,  city,  town,  and  acting  for  the 
division  where  such  distress  shall  have  been  made,  or  in  any  man- 
ner proceeded  in,  for  the  redress  of  his,  her,  or  their  grievance  ^o 
occasioned ;  whereupon  such  justice  shall  summon  the  person  or 
persons  complained  of  to  appear  before  him  at  a  reasonable  time 
to  be  fixed  in  such  summons  ;  and  such  justice  shall  examine  into 
the  matter  of  such  complaint  by  all  legal  ways  and  means,  and 
also  hear  in  like  manner  the  defence  of  the  person  or  persons 
complained  of;  and  if  it  shall  appear  to  such  justice  that  the  per- 
son or  persons  complained  of  shall  have  levied,  taken,  received,  or 
had  other  and  greater  costs  and  charges  than  are  mentioned  or 
fixed  in  the  schedule  hereunto  annexed,  or  made  any  charge  for 
any  matter  or  thing  mentioned  in  the  said  schedule,  such  act, 
matter,  or  thing  not  having  been  really  done,  such  justice  shall 
order  and  adjudge  treble  the  amount  of  the  monies  so  unlawfully 
taken,  to  be  paid  by  the  person  or  persons  so  having  acted  to  the 
party  or  parties  who  shall  thus  have  preferred  his,  her,  or  their 
complaint  thereof,  together  w^ith  full  costs ;  and  in  case  of  non- 
pay^ment  of  an^  monies  or  costs  so  ordered  and  adjudged  to  be 
paid,  such  justice  shall  forthwith  issue  his  warrant  to  levy  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  the  party  or  par- 
ties ordered  to  pay  such  monies  or  costs,  rendering  the  overplus 
(if  any)  to  the  owner  or  owners,  after  the  payment  of  the  charges 
of  such  distress  and  sale ;  and  in  case  no  sufficient  distress  can  be 
had,  such  justice  shall  by  warrant  under  his  hand  commit  the  party 
or  parties  to  the  common  gaol  or  prison  within  the  limits  of  tl» 
jurisdiction  of  such  justice,  there  to  remain  until  such  order  or 
judgment  be  satisfied." 

§  3.  And  "  it  shall  be  lawful  for  such  justice,  at  the  request  of 
the  party  complaining  or  complained  against,  to  summon  all  per- 
sons as  witnesses,  and  to  administer  an  oath  to  them,  touching  the 
matter  of  such  complaint  or  defence  against  it ;  and  if  any  person 
or  persons  so  summoned  shall  not  obey  such  summons,  without 
any  reasonable  or  lawful  excuse,  or  refuse  to  be  examined  upon 
oath,  or  if  a  Quaker  upon  solemn  affirmation,  then  every  such  per- 
son so  offending  shall  forfeit  and  pay  a  sum  not  exceeding  40s.  to 
be  ordered,  levied,  and  paid  in  such  manner  and  by  such  means, 
and  with  such  power  of  commitment,  as  is  herein-before  directed 
as  to  such  order  and  judgment  to  be  given  between  the  party  or 
parties  in  the  original  complaint,  excepting  so  far  as^regards  the 
form  of  the  order,  and  herein-after  provided  for." 

§  4.  And  <'  it  shall  be  lawful  for  such  justice,  if  he  shall  fisd 
that  the  complaint  of  the  party  or  parties  aggrieved  is  not  w^ 


founded,  to  order  and  adjudge  costs  not  exceeding  20r.  to  b<^  iTO.s.e.  98. 
paid  to  the  party  or  parties  complained  aeainstt  which  order  shall  ^jce  may  gire 
be  canried  into  effect,  and  levied  and  paid  in  such  manner,  and  cosu  to  the 
with  like  power  of  commitment,  as  is  herein-before  directed  as  to  p^y  com- 
the  order  and  judgment  founded  on  such  oriffinal  complaint :  Pro-  ?l**?*^  •gMMt. 
vided  always,  that  nothing  herein  contained  shall  empower  such  |,e*joTen^upSnt2 
justice  to  make  any  order  or  judgment  against  the  landlord  for  anylandl^p 
whose  benefit  any  such  distress  shall  have  been  made,  unless  sucfi  unlen  he  per- 
landlord  shall  have  personally  levied  such   distress:    Provided  sonallylcnM* 
always,  that  no  person  or  persons  who  sliall  be  aggrieved  by  any  ^®  diitran. 
distress  for  rent,  or  by  any  proceedings  had  in  the  course  thereof, 
or  by  any  costs  and  charges  levied  upon  them  in  respect  of  the 
same,  shall  be  barred  from  any  legal  or  other  suit  or  remedy  which  Parties  nottob« 
ke,ahe,  or  they  might  have  had  before  the  passing  of  this  act,  barred  of  other 
excepting  so  far  as  any  complaint  to  be  preferred  by  virtue  of  '•K^  remedies 
this  act  shall  have  been  determined  by  the  order  and  judgment 
of  the  justice  before  whom  it  shall  have  been  heard  and  deter- 
mined ;  and  which  order  and  judgment  shall  and  may  be  given  in 
evidence,  under  the  plea  of  the  general  issue,  in  all  cases  where 
the  matter  of  such  complaint  shall  be  made  the  subject  of  any 
action." 

§  6*  And  **  such  orders  and  judgments  on  such  complaints   Signature  of 
shall  be  made  in  the  form  in  the  schedule  hereunto  annexed,  and   the  justice 
may  be  proved  before  any  court  by  proof  of  the  signature  of  the  P«»f  of  j"^ 
justice  to  such  order  and  judgment ;  and  such  orders  as  regard   "^ 
persons  who  may  have  been  summoned  as  witnesses  shall  be  made 
UQ  such  form  as  to  such  justice  shall  seem  most  fit  and  con- 
venient." . 

§  6.  And  "  every  broker  or  other  person  who  shall  make  and  Brokers  to  give 
levy  any  distress  whatsoever  shall  give  a  copy  of  his  charges,  and  copies  of  their 
of  all  the  costs  and  charges  of  any  distress  whatsoever,  signed  by  ^^^^^^ 
him,  to  the  person  or  persons  on  whose  goods  and  chattels  any  ^|^^^. 
distress  shall  be  levied,  although  the  amount  of  the  rent  demanded 
shall  exceed  the  sum  of  20/." 

§  ?•  And  "  a  fiur  printed  copy  of  this  act  shall  be  hung  up  in   PHmcd  copy  of 
some  convenient  place  in  such  halls  or  rooms  where  the  justices  Mttobehung 
of  each  and  every  county  in  England  and  IVales  shall  hold  either  ^  *"  * 
their  quarter  or  other  sessions."  - 

Schedule  referred  to  in  this  Act. 

Form  of  the  Order  and  Judgment  of  the  Justice  before' 
whom    Complaint    is    preferred,   where   the  Order    and 
Judgment  is  for  the  Complainant. 

TN  ike  matter  of  the  complaint  of  A.  B.  against  C.  D.  Jbr  a 
breach  of  the  provisions  of  an  act  of  the  ^^y^seventh  year  of 
his  majesty  king  George  the  thirds  intttuled  An  act  [here  insert 
the  title  of  this  act,]  /,  £.  F.  a  justice  of  the  peace  Jor  the  county 
of  and  acting  within  the  division  of'  —  do  order 

mnd  adjudge  that  the  said  CD.  shall  pay  to  A. B.  the  sum  of 
' — .  as  a  compensation  and  saHsf actum  Jbr  utdaxvful  charges 

and  costs  levied  ana  taken  Jrom  the  said  A.  B.  unier^a  distress  Jor 
vol..  I.  S  A 


fji2€[  2^ilStr0Sfi(  {Landlord  re-cfitering.^     S  ^J- — ^^"* 

J70.J.  c.  93.     'WO    and  the  Jurther  sum  of Jbr  costs  on  this  cow- 

plaintn  (Signed)        E.  F. 

Form  of  the  Order  and  Judgment  of  the  Justice,  where  he 
dismisses  the  Complaint  as  unfounded,  and  with  or  with- 
out Costs,  as  the  Case  may  be. 

TN  the  matter  of  the  complaint  of  A»B.  against  CD.  Jbr  the 

breach  of  the  'provisions  of  an  act  qftheJifty'SevenUi  year  of 
his  majesty  king  George  the  thirdy  intituled  An  act  [here  insert 
tibe  title  of  this  act,]  /,  E.  F.  a  justice  of  the  peace  for  the  coumiy 

of-    '  and  acting  inithin  the  division  of do  order 

and  adjudge  that  the  complaint  of  the  said  A.  B.  »   un/bunded 
[if  costs  are  given,]  and  I  do  further  order  and  adjudge^  that 

the  said  A.  B,  shaU  pay  unto  the  said  C.  D.  the  sum  ^ ■■     ■  * 

for  costs.  (Signed)         E.  F. 

Sche<lulc  of  the  Limitation  of  Co&ts  and  Charges  on  Db- 

tresses  for  Small  Rents. 


£ 

s. 
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Levying  distress         -  -  -  - 

Man  in  possession,  per  day 

Appraisement,  whether  by  one  broker  or  more, 

sixpence  in  the  pound  on  the  value  of  the 

goods 
Stamp,  the  lawful  amount  thereof 

Ail  expenses  of  advertisements,  if  any  such       -     O  10    0 
Catalogues,  sale  and  commission,  and  delivery 

of  goods,  one  shilling  in  the  pound  on  the  net 

produce  of  the  sale. 

XI L  Irregularity  in  the  Proceedings,- 

11  o.f.c.  19.         By  Stat.  11  Gfo.2.  c.  19.  ^9.    Where   any  db^ess   shall  be 
Inegalwity,       made  for  any  kind  of  rent  justly  due,  and  e^  irregularity  shall 

be  afterwards  done  by  the  party  distra^io^  or  his  agent,  tht 
distress  itself  shall  not  be  therefore  deemed  unlawful*  nor  the 
distrainer  a  trespasser  ab  initio,  but  the  party  aggrieved  maj 
recover  satisfaction  for  the  special  damage  in  an  action  of  tre^Mss 
or  on  the  case  at  the  election  of  the  plaintiff ;  and  if  he  recover, 
he  shall  have  full  costs. 

§  20.  But  no  tenant  shall  recover  on  such  action,  if  tender  of 
attends  hath  been  made  before  the  action  branght. 

XIIL  Landlord  re^-eniering  on  Non-pcgftnemi: 

4  O.  f.  c  M.         By  Stat.  4?  Geo.  2.  c.  2S.  §  2.  8.  ^.  In  case  where  an  half  year'f 
B«MUdriiig.       rent  shall  be  in  arrear,  and  the  landlord  or  lessor  hath  right  la 

hiw  to  re-enter  fbr  non-payment  thereof,  he  may,  without  any 
fbrtiial  demand  or  re-eutry,  serve  a  declaration  in  ejectment,  (the 
statute  here  contains  a  direction  as  to  the  mode  of  proceeding  in 
certain  particular  cases  :)  and  on  recovering  judgment  and  exe- 
cution without  payment  of  rent  and  arrears  together  with  full 
costs,  and  without  bill  6Yed  within  six  months  after  execution, 
•hill  hold  the  premises  dischln-ged  from  the  leaie.     But  this  oct 
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to  btr  ihe  right  of  any  morigagce,  provided  the  raortg^ee  within  4  O.  i.  c  n. 
fix  months  Met  jadgraent  and  execution  executed,  pay  all  rent  in 
arrear,  and  costs  and  damages,  and  pet  form  the  iesftee*s  cove- 
nants. And  if  the  defendant  fiJe  a  bill  in  equity,  he  shall  not 
have  an  injunction  against  the  proceedings  at  law,  unless  he  shall 
faring  the  arrears  into  courti  and  also  the  costs  taxed  in  the  said 
suiu  Provided,  that  if  the  tenant  shall  before  the  trial  in  eject- 
ment pay  or  tender  to  the  lessor,  or  pay  into  court  all  tlie  arrears 
ffiid  costs,  the  proceedings  on  the  ejettxatai  shall  thenceforth 
cease. 

XIV.  Case  of  Tenant  holding  otvr. 

By  Che  8  Ann,  ^.li*  §6. 7*    Whereas  tenants  pw  autre  vie,  8  Ann.  c.14. 
(that  is,  holding  during  the  life  of  another  person,)  and  lessees  Tenant  koldiag 
for  years,  or  at  will,  frequently  hold  over  after  the  detemiaation  J^^^ijj^ 
of  the  lease;  and  whereas  after  the  determination  of  such  or  any  *    ^^^ 

other  leases  no  distress  can  be  made  for  arrears  <^  rent  that  grew 
doe  on  sucb  leases  before  the  determination  thereof;  it  is  there- 
fore enacted  that  it  shall  be  lawful  to  distrain  after  the  deter- 
mination of  such  lease,  in  the  same  manner  as  if  it  had  not  been 
(letermined ;  provided  that  the  distress  be  made  witliin  six  calen- 
dar months  after  the  determination  of  the  lease,  and  during  the 
continuance  of  such  landlord's  title  or  interest,  and  dtu^iag  tlae 
possession  of  the  tenant  from  whom  such  arrears  became  due. 

And  by  the  4  Geo.  2.  c.  '28.  §  1.    If  any  tenant  for  life  or  years  4  G.  2.  c.  28. 
or  other  person    who  shall  come  into  possession  by,  from,  or  And  alUr  bar- 
under  or  by  collusion  with  him  shoU  wilfully  hold  over  any  lands,  [^J^^"^' 
after  the  deternHnation  of  such  term,  and  after  demand  made,  ^  douiSl 
and  notice  in  writing  given  for  delivering  the  possession  thereof;  Taiue. 
lie  shall,  for  the  time  that  he  shall  so  hold  over,  pay  at  the  rate 
of  double  the  ^earlf  value  thereof,  to  be  recovered  by  action  of 
debt  in  any  court  of  record. 

4f^er  the  determination  of  such  term,  and  after  demand  made^ 
^nd  notice  in  toriting  given  J]  Notwithstanding  the  order  in  which 
the  words  are  placed  m  the  act  of  parliament,  it  has  been  decided, 
that  the  notice  to  quit  may  be  given  be/ore  the  expiration  cf  the 
lease  or  time  of  denuse,  or  after.  Cutting  v.  Derbyf  2  Blae* 
Rep.  1075. 

Dagget  V.  Snotodon.  In  C.  P«  2  Bloc.  Rep,  1224.  Ejectments 
On  the  5th  of  October  1769,  the  plaintiff  agreed  to  let  to  de- 
fendant a  farm,  to  hold  the  arable  ground  from  old  Candlemae 
then  next,  the  pasture  from  old  Ladjf^ay^  and  the  meadow  from 
}ld  Mayday,  for  seven  years,  paying  rent  half  yearly  at  old 
Michaelmas  and  Ladu-day,  In  Sepiimber  1777,  the  plaintiff  gave 
the  defendant  a  written  notice  to  quit  the  arable  land  at  old 
Candleman  next,  the  pasture  at  old  iMdy-day,  and  the  meadow 
ground  at  old  May-day,  A  question  arose.  Whether  this  notice 
^ere  sufficient  to  entitle  tiM'pjaiatiff  to  recorcr  the  whole  or  any 
>art  of  the  premises  ?  For  tlse  defendant  it  was  argued,  that  thk 
vas  not  a  suiKcioDt  notice  for  any  part,  the  whole  being  one  entire 
onaacy ;  and  therefore  notice  to  qeit  ougbt  to  hate  been  giv^n 
>n  the  ISth  of  August,  Mng  six  months  prcwioosi  to  the  tioie 
^en  the  first  mrrt  of  tlie  term  expired*  Hut  by  the  Court:  the 
totice  Wis  Mffiieient  fiir  the  whole.    It  was  seMAed  by  all  the  ■ 

udg^  abosNT  ten  yMrs  ago^  to  avoid  diversity  of  opimens^and*^.  ^ 
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for  general  convenience,  that  in  tenancies  from  year  to  year 
(which  these  kinds  of  holding  over  are  held  to  be)  there  must  be 
six  months'  notice  on  either  side  to  quit  according  to  the  ancient 
law  ;  except  where  any  special  agreement,  or  the  custom  of  any 
particular  places,  intervenes.  The  true  construction  of  this  agree- 
ment is,  that  it  is  a  holding  from  Lady-day  to  Lady-dau^  the  rent 
being  payable  at  Michaelmas  and  Lady^kay.  And  though  pan 
of  the  farm  is  to  be  entered  upon  and  quitted  at  old  CandUmtu^ 
and  other  part  not  till  old  May-day^  vet  that  is  no  more  than  the 
custom  of  most  countries  would  have  directed,  without  any 
special  words  for  that  purpose,  in  a  taking  from  old  Lady-day. 

The  rule  of  construction  kud  down  in  the  preceding  case  of 
Dotf  V.  Snotvdon,  was  recognised  and  adopted  in  Doe  v.  Spencer 
6  East,  1 20.,  where  under  an  agreement  by  a  tenant  of  a  farm,  to 
enter  on  the  tillage  land  at  Candlemas^  and  on  the  house  and  other 
premises  at  Lady^day  following ;  and  that,  when  he  left  the  farm, 
he  should  quit  the  same  according  to  the  times  of  entry  aa  afore- 
said, and  the  rent,  which  was  an  entire  rent  for  all  the  premises 
demised,  was  reserved  half  yearly  at  Michaelmas  and  Lady^day  ; 
it  was  holden,  that  a  notice  to  quit,  delivered  half  a  year  before 
Lady-day y  but  less  than  half  a  year  before  Candlemas^  was  good. 
2  Sdxo.  N.  P.  1671.  et  vide  Doe  v.  Watkins,  7  East.  551. 

Messenger  v,  Armstrongs  1  7*.  R.  53.  Action  for  double  rent : 
Ld.  Mansfield  said.  Where  a  term  is  to  end  on  a  precise  day, 
there  is  no  occasion  for  a  notice  to  quit,  because  both  parties  are 
apprised  that  unless  they  come  to  a  fresh  agreement  there  is  an 
end  of  the  lease.  Here  it  ended  at  Whitsuntide ;  the  landlord 
before  the  time  expired  told  the  tenant,  *'  you  know  you  are  to 
quit  ;*'  the  meaning  of  that  is,  ''  If  you  do  not  quit,  I  will  insist 
on  my  double  rent."  And  he  gave  him  a  second  notice  after- 
wards, wherein  he  said  in  so  many  express  words  what  was  before 
to  be  collected  by  intendment.  See  Doe  d.  Digby  ▼.  Sud^ 
^  Campb.Ul. 

But  after  all,  this  remedy  by  action  seemeth  not  altc^ether 
adequate  to  the  evil ;  for  three  reasons,  1.  Because  such  action 
is  certainly  tedious  and  expensive.    2.  It  is  uncertain,  when  the 
.  action  is  over,  whether  the  tenant  will  be  able  to  pay.     S.  What 
is  chiefly  wanted,  namely,  putting  the  landlord  into  possession,  is 
not  obtained  by  such  action,  but  for  that  he  shall  be  still  to  seek. 
A  more  short  and  easy  method  of  ousting  the  tenant  of  his  pos- 
session seemeth  more  eligible  in  the  like  cases. 
11  G.2. c.  If).        By  11  Geo.  2.  c.  19.  §  18«  Whereas  great  inconveniences  have 
§  ^^*  happened  to  landlords,  whose  tenants  have  power  to  determiae 

▼csrTftcr  hal"*  ^^^^  leases  by  giving  notice  to  quit  the  premises,  and  yet  refusing 
iDg given  nou'ce  ^^  deliver  up  the  possession  when  the  landlord  hath  agreed  with 
to  quit,  to  pay  another  tenant  for  the  same ;  it  is  therefore  enacted,  that  if  any 
double  reut.        tenant  shall  give  notice  of  his  intention  to  quit  the  premises  at  a 

time  mentioned  in  such  notice,  and  shall  not  accordingly  deliver 
up  the  possession  at  the  time  in  such  notice  contained,  he,  his 
executors  or  administrators,  shall  from  thenceforward  pay  dowkU 
rentf  during  all  the  time  he  shall  so  continue  in  possession,  to  be 
^^  recovered  m  like  manner  as  the  single  rent. 

Fmd  notice.  Upon  this  statute  it  lias  been  detefmined»  that  whether  the 

tenant  hold  under  a  lease  or  a  parol  demise,  it  is  equally  within 
its'provWon;  and  that  it  is  taunnterial,  whether  the  teMot's 
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notice  be  in  writing  or  by  parol.  Timmiru  v.  Rotvlison,  1  Blac. 
Rep,  533.  But  if  the  landlord  accept  the  single  rent  after  the 
tenant  has  given  notice,  and  hold  orer,  it  is  a  waver  of  his  claim 
to  the  double  rent,  given  by  the  statute.  Doe  v.  Batten^  1  Cowp. 
US. 

A  notice  to  quit  as  sooft  as  he  can  get  another  situation^  is  too 
▼ague  to  entitle  the  landlord  to  double  rent  under  11  Geo,  2. 
c.  19.  §  18.  Although  the  tenant  quit  the  premises  and  underlet 
them.     Farrance  v.  Elkingtony  2  Campb,  593. 

But  this  remedy,  in  like  manner  as  the  former,  seemeth  not  ap- 
posite to  the  main  purpose.  The  statute  proceeds  upon  a  suppo- 
sition that  the  tenant  is  a  man  of  substance ;  which  probably  may 
not  be  the  case.  It  is  most  likely  that  if  he  were  able  to  live  else- 
where, he  would  not  chuse  to  hold  over  under  such  circumstances, 
nor  perhaps  would  the  landlord  want  to  be  rid  of  him.  The  put- 
ting liim  out  of  possession,  by  some  expeditious  and  easy  method, 
seemeth  the  more  adequate  remedy  in  this  case  also,  in  like  man- 
ner as  is  provided  in  the  case  where  the  tenant  deserteth  the 
premises,  as  hereafter  followeth. 

Inthecaseofi^igA/v.Dar&yandanother,!  T,R.l59.Ld, Mansfield  TeiMiiitfh>m 
said,  that  when  a  lease  is  determinable  on  a  certain  event,  or  at  a  year  .to  year  is 
particular  period,  no  notice  to  quit  is  necessary,  because  both  parties  ***  *'*^  **^^  ■ 
are  equally  apprised  of  the  determination  of  the  term.     But  if  there  ^*?^**  "®**^  *** 
be  a  lease  for  a  year,  and  by  consent  of  both  parties  the  tenant  con- 
tinue  in  possession  afterwards,  the  law  implies  a  tacit  renovation 
of  the  contract*    They  are  supposed  to  have  renewed  the  old  con- 
tract which  was  to  hold  for  a  year ;  and  in  that  case  it  is  necessary 
for  the  sake  of  convenience  that  if  either  party  should  be  inclined 
to  change  his  mind,  he  should  give  the  other  half  a  year's  notice 
before  the  expiration  of  the  next,  or  any  following  year. 

It  must  be  half  a  year*s  notice,  that  is,  reckoning  from  one 
feast  day  to  another ;  six  months'  notice  (e.g,  a  notice  on  the  26th 
of  March  to  quit  on  the  29th  of  September)  is  insufficient.  S.  C. 

And  when  rent  is  reserved  quarterly,  it  does  not  dispense  with 
the  regular  notice  to  quit  required  by  law,  but  is  merely  a  collateral 
matter;  and  such  notice  is  half  a  year's,  and  not  six  months'  notice. 
1  E^.  266. 

whatever  doubts  may  have  been  entertained,  it  la  now  settled 
that  in  the  case  of  a  tenancy  from  year  to  year  as  long  as  both 
parties  please,  if  the  tenant  die  intestate,  his  administrator  has  the 
same  interest  in  the  land  which  his  intestate  had ;  for  such  tenancy 
is  a  chattel  interest,  and  whatever  chattel  the  intestate  had  must 
vest  in  his  administrator,  as  his  legal  representative ;  therefore, 
balf  a  year's  notice  must  be  given  to  the  representative,  whether 
executor  or  administrator,  of  a  yearly  tenant  deceased,  or  an 
ejectment  will  not  lie.     3  T,  R.IS.    6  T.  R,  298. 

And  there  is  no  distinction  between  houses  and  lands  as  to  the 
time  of  giving  notice  to  quit.    ST,R»16,    3  fVils,  25. 

Notice  to  quit  ought  to  be  in  writing ;  and  it  should  be  certain 
and  clear^  and  not  optional  or  ambiguous.    1  Dougl,  176. 

If  a  tenant  from  year  to  year  hold  from  old  Mkhadmas^  a 
notice  to  quit  at  Michaelmas  generally^  is  good.  Doe  d,  Hinde  v. 
Vmcef  2  Campb.  256. 

A  notice  to  quit  on  the  25th  Marchf  or  the  Sth  of  AprU^  was 
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5  Campb.  258. 


Denn  ▼.  Poin- 
ter, Suflbrd 
Sum.  A6S.1797« 
]d£L 


Receiving  rent 
after  notice  is  a 
wavcv  thereof. 


It  G.S.  c.  19. 
Attorning  fo 


TencDt  cfesert- 
Year's  rent  in 


E)l0tteiE(lS  {Deierting  Premises.^    %  xit. — xvi, 

held  Bufficient  by  Ld.  Kenyan  m  Do^ii,  Maiihewson  t.  WriglOman, 
4  Esp.  5. 

But  where  there  is  any  doubt  u  to  the  time  at  which  a  teaaaey 
commenced,  the  most  eligible  seems  to  be  **  to  quit  mi  the  eapirmtion 
of  the  current  year  of  the  tenancy  xvhick  shall  expire  next  after  ike 
end  of  one  half-year  from  the  service  of  the  notice,*^ 

Ejectment — Evidence  that  the  entry  was  at  Candlemas  and 
Lady-^ay:  namely,  into  the  meadow  lands  at  Candlemas^  and 
ploughed  lands  at  Lady^day^  The  notice  waa  to  quit  at  Ladynlay. 
Ld.  Kenyon  C.  J.  held  that  the  notice  to  quit  muat  be  given  half 
a  year  prior  to  the  first  entry.  Plaintiff  nonsuited- 

And  as  the  tenant  is  entitled  to  notice,  so  also  is  the  lapdlord,  if 
the  tenant  be  desirous  to  quit. 

But  in  the  case  of  Goodrigkt  v.  Cordwent,  6  7^.  i^.S19.  it  was 
determined,  that  if  a  landlord  receiTe  rent  due  after  the  expiration 
of  the  notice  to  quit,  it  is  4  waver  of  that  notice.  In  thia  case,  the 
landlord  gave  the  tenant  notice  to  quit  at  old  Miokaelmms  ]795f» 
and  afterwards  received  a  half-year's  rent  due  on  5th  April  1793. 

Such  mere  acceptance  of  rent  however  is  not  abaoUiteiy  a 
waver,  but  is  matter  of  evidence  only  as  to  the  meaning  of  the 
parties  at  the  time,  to  be  left  to  the  jury  under  the  circumstances 
ef  the  case.     \  Cotvp,995> 

But  a  distress  taken  for  rent  accrued  after  the  expiralioo  of  a 
notice  to  quit,  is  a  waver  of  that  notice ;  for  though  in  the  mere 
acceptance  of  rent  the  quo  animo  is  to  be  left  to  the  jury,  (for  the 
acceptance  of  money  is  equivocal,  it  may  be  in  satii^otion  for  a 
trespass,  or  it  may  be  for  rent,)  yet  a  distress  19  an  act  not  to  be 
qualified,  and  amounts  to  a  confirmation  of  the  tenancy.  I  #f. 
^r.  311. 

XV.  AUomiug  to  Stratigers. 

By  Stat.  1 1  Geo.  2.  c.  19.  §  11.  Whereas  the  possession  ofestatei^ 
is  rendered  precarious  by  tenants  attorning  to  strangers,  it  is 
enacted,  that  all  such  attornment  shall  be  void ;  unless  the  same 
be  made  pursuant  to  some  j&dgment  at  law  or  decree  in  equity,  or 
be  with  the  consent  of  the  landlord,  or  be  to  a  mortgagee  after  the 
mortgage  is  become  forfeited. 

§  12.  13.  Tenants  to  whom  any  declaration  in  ejectment  shall 
be  delivered  shall  forthwith  give  notice  thereof  to  the  landlord ; 
on  pain  of  forfeiting  to  him  the  value  of  three  years*  improved  or 
lack  rent ;  and  the  landlord  may  make  himself  defendant  by 
joining  with  the  tenant,  or  may  appear  by  himself. 

And  if  the  tenant  shall  not  give  notice  to  the  landlord,  and  the 
plaintiff  shall  obtain  judgment  against  him  by  default ;  the  Court, 
on  application,  will  set  asid^  the  j[udgment,  and  order  the  tenant  to 
pay  the  costs-    3  Burr.  1996. 

XYI.  Deserting  ike  Premises, 

By  Stat.  1)  6^.2.  c.  19l  ^  16.  If  any  tenanH  aA  neck  teat*  or 
where  th»  tent  lesened  shall  he  fiiU  thiee«fo«irtli6  uS  Ae  yearly 
valoe  of  tile  demiaeiibpieniiaee^  who  shaU  be  ia  aereer  fibe  «oeyev*s 
rent,  shall  desert  the  premises,  and  leave  the  aame  ^acidtiiniiMid  ar 
vRooeopied,  so.  at  no  aaffictcat  dislresa  caoihe  had;  Umi  joalices 
(having  no  interest  in  the  preniiaes)  may,  at  the  request  of  ths 
lessor  or  landlord,  or  his  bailiff  or  receiver,  go  upon  and  view  the 
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same,  and  affix  on  the  most  notorious  part  of  the  premises  notice  ii  G.2.  c  Id. 
(O)  in  writing  what  day  (at  the  distance  of  fourteen  days  at  the  §  lo. 
least)  they  will  return  to  take  a  second  view  (Q) ;  and  if  on  such  se- 
cond view  the  tenant,  or  some  person  on  his  behalf,  shall  not  appear 
and  nay  the  rent,  or  there  shall  not  be  sufficient  distress  on  the 
premises^  then  the  said  justices  may  put  the  landlord  or  lessor 
into  possession,  and  the  lease  to  such  tenant,  as  to  such  demise, 
shall  from  thence  be  void. 

§  17.  But  the  tenant  may  appeal  to  the  next  justice  or  justices 
of  assise;  if  in  London  to  the  court  of  K.B.  or  C.P. ;  if  in  the  counties 
palatine  of  Cheiter^  Laneaster,  or  Durham,  then  to  the  judges 
thereof;  if  in  fVales,  then  to  the  courts  of  grand  sessions;  who 
are  empowered  to  order  restitution  to  the  tenant,  with  costs,  to  be 
paid  by  the  landlord,  if  they  see  cause  for  the  same  t  but  if  they 
affirm  the  act  of  the  justice^  they  may  award  costs  not  exceeding 
5/.  for  the  frivolous  appeal. 

And  the  justices  in  this,  and  all  other  the  like  cases,  ought  to 
make  a  necord  (P)  of  the  whole  proceedings,  to  be  produced 
afterwards  in  case  of  an  action  brought  against  the  landlord  by 
such  tenant.  For  the  justices  are  not  to  carry  witnesses  with 
them  about  the  country,  to  testify  what  they  shall  act  as  judges  of 
record ;  nor  doth  it  seem  requisite,  that  they  should  gd  and  testify 
in  a  court  upon  their  oaths,  what  they  shall  have  acted  in  such 
cases ;  but  to  make  a  record  in  writing  under  their  hands  and 
seals,  of  all  that  hath  been  done :  which  record  being  produced 
in  court)  seemeth  to  be  the  proper  evidence  in  all  such  cases,  for 
that  the  law  reposeth  an  intire  confidence  therein,  and  it  shall  not 
be  gainsaid ;  otherwise  there  would  be  no  end  of  things. 

By  Stat.  57  Geo,  3.  c,  52*  The  provisions  of  this  statute  are  ex-  57  g.3,  c.  S2. 
tended  to  tenants,  who  shall  bo  in  arrear  one  half  year's  rent,  and  Half  year'i  rant 
who  shall  hold  the  lands  under  any  demise  or  agreement,  whether  in  arrear. 
written  or  verbal,  and  although  no  right  or  power  of  re-entry  be 
reserved  or  given  to  the  landlord  in  case  of  non-payment  of  rent. 

Where  a  tenant  ceased  to  reside  on  tlie  premises  for  several 
months,  and  lefl  them  without  any  furniture,  or  sufficient  other 
property  to  answer  the  yearns  rent ;  it  was  held  that  the  landlord 
raigilt  properly  proceed  under  the  1 1  Geo.  2.  c- 19.  J  16.  to  recover 
the  premises^  atthoilgh  he  knew  where  the  tenant  then  was,  and 
ftlthough  the  justices  found  a  servant  of  the  tenant  upon  the  pre- 
mises, when  they  first  went  to  view  the  same.  Ex  parte  Puton, 
\  B.S^A.  369. 

^VII.  Re^nt  in  Case  of  an  E/rtefil  (»\Execulion, 

In  A^jf  V.  Cotton^  T,  1755.  Park.  112.  it  was  determined  by  the  Extentor  exv- 
barmis  of  the  exchequer^  and  affirmed  on  a  writ  of  error,  that  if  a  cution. 
distress  be  made  for  rent,  and  before  the  five  days  given  by  act  of 
parliament  are  expired  an  extent  is  issued,  though  it  be  not  levied, 
lor  A  debt  due  to  the  crown,  the  extent  shall  take  place  of  the  dis- 
tress, because  the  distrainer  neither  gains  a  general  nor  a  special 
property^  nor  even  the  possession  of  the  cattle  or  things  distrained. 
The  distress  is  only  a  pledge  in  his  hands  for  the  rent.  But  the 
extent  binds  the  property  St  the  goods  of  the  king's  debtor  from 
Ci»e  teste  of  it. 

But  by  the  '8  Ak.  c.  14.  <  !.   No  g6ods  being  on  any  messuage,  ^  An.  c.  14. 
lands,  or  tenemenU,  leased  for  life,  itthi tfT ftats,  ni  wll,  or  oth^f-  jo'J^fo^paW 

Sa  4 


728  J)lgtte00  (Death  (f  Tenant.)    §  xvii.  xvin. 

not  exceeding     wise,  shall  be  liable  to  be  taken  by  executMn,  unless  the  {MiHyi  at 
9D9  year's  rent,  whose  suit  the  execution  is  sued  out,  shall  before  the  remow  of 

such  goods  from  off  the  premises,  pay  to  the  landlord  or  bis  bailiff 
all  such  rent  as  shall  be  then  due  tor  the  premises,  provided  that  it 
amount  not  to  more  than  one  \year*8  rent ;  and  if  the  said  arrears 
shall  exceed  one  year's  rent,  then  the  party  paying  such  landlord 
one  year's  rent  may  proceed  to  execute  his  judgment. 

And  in  case  of  two  executions,  there  shall  not  be  two  yean  rent 

'paid  to  the  landlord :  for  the  intent  of  the  act  was  to  reserre  to  the 

landlord  only  the  rent  for  one  year,  and  it  was  his  own  fault  if  he 

let  more  run  in  arrear.     Therefore  one  year's  rent  to  the  laodlord 

being  paid  to  liim  on  the  first  execution,  the  sheriff  is  not  to  lery 

for  him  again  any  thing  on  a  subsequent  executioo.     2  Sir.  10S4. 

Though  in  the  case  of  the  tenant  becoming  bankrupt  a  landlord 

may  distrain  for  his  rent  upon  the  bankrupt's  goods,  either  before 

or  after  the  assignment  unaer  the  commission,  yet  if  be  neglect  to 

do  so,  and  suffer  the  goods  to  be  sold  by  the  assignees^  he  c:an  only 

come  in  for  his  rent  pro  raid  with  the  other  creditors.     Anon. 

1  Atk.  102.;  and  Ex  parte  Descharmes,  ik.  lOS. 

So  in  the  case  ex  parte  Devismes^  Jan.  1776,  where  the  question 
was,  whether  the  landlord  was  entitled  to  have  a  year's  rent 
paid  to  him  out  of  the  effects  of  a  bankrupt  (his  tenant),  such 
effects  having  been  seized  under  the  commission,  and  removed  by 
the  messenger  from  the  demised  premises  in  respect  of  which  the 
rent  was  in  arrear.  Lord  Chancellor  Bathursi  was  clearly  of 
opinion,  upon  the  authority  of  the  two  cases  from  1  Aii.  [st^rm) 
that  the  landlord  could  only  come  ii>  as  a  common  creditor.  And 
he  added,  that  if  the  legislature  had  intended  to  prefer  the  landlord, 
they  would  have  done  so  under  the  statute  of  Anne  as  they  did  in 
the  insolvent  debtors'  act.  MS.  Vide  Cooke's  B.  L.  191.  6lA  ediL 
The  landlord  has  no  lien  upon  the  goods  after  they  are  re- 
moved from  the  premises.  Bradi^Uy.  Ball,  i  Bro.4!27.-  Cooke  $ 
B.L.192.  6th  edit. 

XVIII.  Rent  on  Death  of  Tenant  for  Life. 

II  G.  2.  c.  19.        By  8tat.  11  Geo.2.  c.  19.  §  15.    Whereas  where  any  lessor  or 
Bent  on  the       landlord,  having  only  an  estate  for  life  in  the  lands,  tenements,  or 
^^of  tenant    hereditaments  demised,  happens  to  die  before  or  on  the  day  on 
**  which  any  rent  is  reserved  or  made  payable,  such  rent  or  any  part 

thereof  is  not  by  law  recoverable  by  the  executors  or  administra- 
tors of  such  lessor  or  landlord;  nor  is  the  person  in  revenioa 
entitled  thereto,  other  than  for  the  use  and  occupation  from  the 
death  of  the  tenant  for  life;  of  which  advantage  hath  often  been 
taken  by  the  under'tenants,  who  thereby  avoid  paying  any  thing  for 
the  same ;  for  remedy  thereof,  it  is  enacted,  that  where  any  tenant 
for  life  shall  happen  to  die  before  or  on  the  day  on  which  any 
rent  was  reserved  or  made  payable,  upon  any  demise  or  lease  of  any 
lands,  tenements,  or  hereditaments,  which  determined  on  the  death 
of  such  tenant  for  life,  the  executors  or  administratorsof  such  tenanK 
for  life  may,  in  an  action  on  the  case,  recover  of  such-  under- 
tenant, if  such  tenant  for  life  die  on  the  day  on  which  the  same 
was  made  payable,  the  whole,  or  if  before  such  day,  then  a  pro- 
|K>rtion  of  such  rent,  according  to  the  time  such  tenant  for  life 
Jived  of  the  last  year,  or  quarter  of  a  year,  or  other  time  m 
the  said  rent  was  growing  due. 
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In  PageU  t.  Gee,  Dee.  4. 1753,  MS.  (B),  and  AnJ>.  198.  Tenant  Upon  the  desth 
in  tall,  remainder  to  the  defendant  in  fee,  leases  for  years,  and  dies  ^f^^^'^'^l'^lfl^ 
w  thout  issue  a  week  before  the  day  of  payment  of  the  half  year's  ™^^ed. 
rent.    The  lessee,  at  the  day,  pays  all  the  half  year's  rent  to  the  de*    ^^ 
leodant.    The  executor  of  the  tenant  in  tail  brings  his  bill  for 
apportionment  of  the  rent.  —  By  the  Ld.  Chancellor  Hardwicke: 
This  point  has  never  been  determined :  but  this  is  so  strong  a  cose, 
that  I  shall  make  it  a  precedent.    There  are  in  it  two  grounds  for 
relief  in  equity.     The  first  arises  on  the  statute  of  the  1 1  Geo.  2. 
The  second  arises  on  the  tenant's  having  submitted  to  pay  the  rent 
to  the  defendant. — The  relief  arising  upontlie  statute  is  either  from 
the  strict  legal  construction  or  equity  formed  upon  the  reason  of 
it.  And  here  it  is  proper  to  consider  wnat  the  mischief  was  before  the 
act,  and  what  remedy  is  provided  at  common  law.     If  tenant  for 
life,  or  any  who  had  a  determinable  estate,  died  but  a  day  before 
the  rent  reserved  on  a  lease  of  his  became  due,  the  rent  was  lost. 
For  no  one  was  entitled  to  recover  it.    His  representatives  could 
not,  because  they  could  only  bring  an  action  for  the  use  and  oc- 
cupation ;  and  that  would  not  lie  where  there  was  a  lease,  but  debt 
or  covenant.     Nor  could  the  remainder-man  ;  because  it  did  not 
accrue  in  his  time.    Now  this  act  appoints  the  apportioning  the 
rent,  and  gives  the  remedy.     But  there  are  two  descriptions  of 
the  persons,  to  whose  executors  the  ren\^dy  is  given.    In  the  pre- 
amble, it  is  one  having  only  an  estate  for  life.    In  the  enacting 
part,  it  is,  tenant  for  life.     Now  tenant  in  tail  comes  expressly 
within  the  mischief.    I  do  not  know  how  the  judees  at  common 
law  would  construe  it ;  but  I  should  be  inclined  m  this  court  to 
extend  it  to  them.    I  should  make  no  doubt  were  tliis  the  case 
of  tenant  in  tail  af^r  possibility  of  issue  extinct ;  for  he  is  con- 
sidered in  many  respects  as  tenant  for  life  onl}^.    He  pannot  suffer 
a  recovery.    He  may  be  injoined  from  committing  waste  of  trees 
growing  for  ornament  or  shelter,  though  not  from  committing 
common  waste.    Were  it  the  case  of  tenant  for  years  determinable 
on  lives,  he  certainly  must  be  included  within  the  act,  though  it 
says  only  tenant  for  life :  it  would  be  playing  with  the  wor£   to 
say  otherwise.    These  cases  shew  the  necessity  of  construing  this 
act  beyond   the  words.    Tenant  in  tail  has  certainly  a  larger 
estate  than  a  mere  tenant  for  life ;  for  he  has  the  inheritance  in 
him,  and  may  when  he  pleases  turn  it  into  a  fee :  but  if  he  does 
not,  at  the  instant  of  his  death  he  has  but  an  interest  for  life.  Such 
too  is  the  case  of  a  wife  tenant  in  tail  ex  provisione  marUi.    Upon 
this  point  I  give  no  absolute  opinion.    As  to  the  equity  arising 
from  this  statute,  I  know  no  better  rule  than  this,  equttas  sequiiur 

legem. But  I  ground  my  opinion  in  this  case  upon  the  tenant's 

having  submitted  to  day  the  rent.  He  has  held  himself  bound  in 
conscience  to  pay  it,  tor  the  use  and  occupation  of  the  land  the  last 
half  year.  He  paid  it  to  the  defendant,  which  he  was  not  bound 
to  do  in  law.  And  in  such  a  case,  the  persons  he  pays  it  t(^  shall  be 
accountable,  and  considered  as  receiving  it  for  those  who  are  in 
equity  entitled  to  it.  The  division  must  be  that  prescribed  by  the 
statute;  and  then  the  plaintiff  is  entitled  to  such  a  proportion  of  the 
rent  as  accrued  during,  the  testator's  life.  And  accordingly  it  was 
decreed. 
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XIX.   Rent  horj)  far  recoverable  ly  ExectUors  or   Admini> 

trators. 

5ii  tl.  8.  c.  37.        gy  the  32  jj^  8.  c.  37.  J  1.    Forasmuch  as  by  the  order  of  the 
bleb'-^execu-     common  law  the  executors  or  administrators  of  tenants  in  fee 
tors  oradminis-  Simple,  fee  tail,  and  for  term  of  life,  of  rent  services,  rent  charges, 
trators.  rent  seeks,  and  fee  farms,  have  no  remedy  to  recover  such  arrear- 

ages of  the  said  rents  or  fee  farms  as  were  due  to  their  testators 
in  their  lives,  nor  yet  the  heirs  of  such  testator,  nor  any  person 
liaving  the  reversion  of  his  estate  after  his  decease,  may  distrain 
or  have  action  to  levy  the  same,  it  is  enacted,  that  the  executors 
and  administrators  of  every  such  person  to  whom  any  such  rent 
or  fee  farm  shall  be  due  and  not  paid  at  the  time  of  his  death,  may 
have  an  action  of  debt  for  the  same  against  the  tenant  who  ought 
to  have  paid  the  same,  or  against  his  executors  and  administrators ; 
or  may  distrain  upon  the  premises,  so  long  as  they  continue  in  the 
possession  of  such  tenant  in  demesne,  who  ought  immediately  to 
have  paid  the  same  to  the  testator  in  his  life,  or  of  any  other  person 
claiming  the  same  only  by  and  from  such  tenant  by  purchase,  gift, 
or  descent. 

§  3.  In  like  manner  the  husband  may  have  action,  or  distrain 
for  arrears  due  in  the  life-time  and  in  the  right  of  his  wife. 

§  4.  And  if  any  person  shall  have  any  rents  or  fee  farms  for  the 
life  of  any  other  person,  which  shall  be  behind  and  unpaid  at  the 
death  of  such  other  person,  he,  his  executors  or  administrators, 
may  have  action  of  debt  against  the  tenant  in  demesne  that  ought 
to  have  paid  the  same  when  it  was  first  due,  his  executors  or  ad- 
ministrators, or  may  distrain  for  the  same  upon  the  premises  in 
such  like  manner  as  he  might  have  done  if  the  person  by  whose 
death  the  estate  was  determined  had  been  in  full  life. 

Note,  Fee  ^ farm  is,  when  the  lord  upon  the  creation  of  the 
tenancy,  reserves  to  himself  and  his  heir's  either  the  rent  for  which 
St  was  before  let  to  farm,  or  at  least  a  fourth  part  of  the  value ; 
without  homage,  fealty,  or  other  selVices,  beyond  what  are  espe- 
cially comprised  in  the  feoffment ;  and  it  is  called  a  fee  farm  rent, 
because  a  farm  rent  is  reserved  upon  a  grant  in  fee.    2  Inst,  44. 

XX.  Of  Distress  hy  Warrant  of  Justices  of  ike  Peace, 

It  had  before  been  solemnly  resolved  that  these  words  in  ao  act 

of  parliament,  '^  to  be  levied  by  diatress,"  must  be  understood  of 

«<  distress  and  sale.*'     1  Salk.  370.     Oirih*  502.     1  Ld.  Raym,  58S. 

6  Mod.  S3.     And 

27  G.  2.  c  20.        By  the  27  Geo.  2«  c.  20.  it  is  enacted^  that  in  all  cases  where 

Justices  to  limit  ^ny  justice  of  the  peace  is,  or  shall  be,  required  or  impowertd  bj 

in  warrants  of     ^^^  ^^^  ^^  parliament,  to  issue  a  warrant  of  distress  for  the  levying 

for^u^.  ***™^  of  any  penalty  inflictedf  or  any  sum  of  moiiey  directed  to  be  paid 

by  or  in  consequence  of  such  act,  it  shall  be  lawful  for  the  justice 

granting  such  warrant  therein  to  order  and  direct  the  goods  aad 

chattels  bo  to  be  distrained  to  be  sold  and  disposed  of  wiihia  a 

certain  time  to  be  limited  in  Such  warranty  so  as  silc^h  time  be  aot 

Not  leas  tkan     less  than  four  daysj  nor  more  than  eight  days»  uisiess  the  penaltj 

four,  nor  more    or  sum  of  money  for  which  such  distress  shall  be  made*  togellker 

than  eight  days,  y^i^y^  ^j^g  reasonable  charges  of  taking  and  keeping  such  distrsss, 

be  sooner  paid. 
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Lev^g  any  penalty.']     In  cases  of  distress  for  the  levying  of  Broakln?  open 
penalties  there  seems  to  be  no  power  to  break  open  doors  or  doon,  &c. 
^ates,  in  case  they  arc  locked  up  or  shut,  unless  such  penalty  or 
>art  thereof  be  given  to  the  king ;  which  matter  may  seem  to  re- 
]uire  some  consideration. 

And  by  27  Geo,  2.  c,  20.  §  2.  The  officer  making  such  distress  27  g.  i>.  e.  20. 
hall  and  may  deduct  the  reasonable  charges  of  taking,  keeping,  and   Officer  to  dc- 
eliing  such  distress  out  oi  the  money  arising  by  such  sale ;  and  the  ^^c}  charges  of 
iverplus  (if  any,  after  such  charges,  and  also  the  said  penalty  or  sum  ***^*"g»  ^«*-*p- 
f  money,  shall  be  satisfied  and  paid,)  shall  be  returned  on  demand  "*^**"  sellings 
o  tlie  owner  of  the  goods  and  chattels  so  distrained ;  and  the 
ifficer  executing  such  warrrant,  if  required,  shall  show  the  same 
0  the  person  wnose  goods  and  chattels  are  distrained,  and  shall 
ufFer  a  copy  thereof  to  be  taken. 

§  3.  But  this  shall  not  extend  to  alter  any  provisions  relating  to  Quaken  ez- 
istresses  to  be  made  for  the  payment  of  tithes  and  church  rates  cept«d. 
y  the  people  called  quakers,  contained  in  the  acts  of  the  T  St  S 
V.  c.  34.  and  the  1  Geo.  1.  st.  2.  c  6. 

Order  and  direct  the  goods  to  be  sold,']     And  in  this  case  no  re«  -^q  replevy  litt 
levin  lies.      1  Bamardist.  110.      2  Str.  1  Id^.      6  Bac.  Ahr.  55. 
ViU.  672.  «.  (b.)    BuU.  N.  P.  53. 

But  where  the  plaintiff  brought  replevin  for  goods  levied  under 
warrant  of  distress,  for  an  assessment  made  by  a  special  sessions 
tider  the  highway  act  (13  Geo.S>  c.78.  §  47.)  on  the  ground  of 
le  premises,  for  wluch  he  was  assessed,  being  situated  without 
le  township  which  was  liable  to  repair  the  road ;  tbe  Court  of 
.  P.  refused  to  set  aside  the  proceedings.  Fenion  v.  Boyle, 
iV.il.S99. 

Officers  may  deduct  the  reasonable  charges.]  But  here  is  no  Charges. 
3wcr  given  to  the  Justices  to  ascertain  such  charges;  therefore  it 
temetfa  that  the  officer  executbg  the  warcaoe  shall  be  the  sole 
dge  thereof  in  the  first  instance,  and  aflerwacds,  if  the  owner  of 
e  goods  distrained  shall  be  dissatisfied,  the  reasonableness  thereof 
all  be  determined  by  a  judge  and  jury  upon  an  action  brought. 

But  by'  special  statutes,  tms  power  of  ascertaining  the  charges 
'  distress  and  sale  is  sometimes  given  to  the  justices,  as  is  set 
rth  in  this  book  under  the  respective  titles. 

Tithef  and  church  rates  by  the  people  called  quakers*']  The  above*  Quaker's  tithes. 
entioned  statutes  of  the  1 8c^  W.  c.  34.  and  1  Geo.  I.  s^.  2.  c.  6.  and  church 
late  not  only  to  tkhes  and  church  rates  (by  which  last  seeroeth  '^^^ 
rly  to  be  understood  the  churchwardens'  rate  for  the  repair  and 
her  twes  of  the  church,)  hot  also  to  any  customary  or  other  rates^ 
[€^s,  or  payments,  belonging  to  any  chorch  or  cfiapel,  which  of 
rht  by  law  and  eastern  ought  to  be  paid  for  the  stipend  or  main* 
nance  of  any  minister  or  curate  officiating  in  any  church  or 
apel.     Therefore,  for  any  thing  that  appears  from  the  words  of 
is  statute,  unless  it  be  in  the  case  of  tithes  or  church  ratesy  the 
St  ices  may  order  the  distress  for  those  other  dues  and  payments 

be  detained  for  a  certmn  time,  and  the  officer  may  deduct  the 
arges  not  only  ot  distraining,  but  idso  of  keeping  and  selling  the 
stress  ;  whereas  by  those  former  actff  above  mentioned,  the 
icer  was  ojnly  allowed  to  deduct  the  necessary  charges  of  dis- 
lining. 

By  Stat.  33  Geo.  3.  c.  55.  §  3.  reciting  "  And  whereas  warrants  33  o.  9.  c.  S5. 
distress  granted  by   justices  of  the  peace  are   sometimes  $7. 
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Whtre  distresi  ineffectual,  by  reason  of  the  goods  and  chattels  of  the  personf 
cmnnot  be  fouuil  against  whom  such  warrants  are  granted,  being  out  of  the  juris- 
in  the  jurisdic  diction  of  the  justice  granting  the  same,*'  it  is  enacted,  that  in  all 
S""  ffnmiin"*'  ^^**®*  where  any  penidty,  forfeiture,  fine,  or  other  money  may  by 
wrv^iimBj  warrant  of  any  justice  of  the  peace  be  directed  to  be  levied  by 
belericd  in  any  distress  and  sale  of  the  gooils  and  chattels  of  any  person,  if  sot- 
other  place.        ficient  distress  cannot  be  found  within  the  limits  of  the  jurisdiction 

of  such  justice,  on  oath  thereof  made  by  one  witness  before  any 
justice  of  any  other  county  or  place  (which  oath  shall  be  by  hiro 
certified  by  indorsement  on  such  warrant,)  such  penalty,  forfeiture, 
fine,  or  other  money,  or  so  much  thereof  as  may  not  have  been 
before  levied  or  paid  shall  and  may  by  virtue  of  such  warrant  and 
indorsement  be  levied  by  the  person  to  whom  such  vrarrant  was 
originally  directed,  by  distress  and  sale  of  the  goods  and  chattels 
of  such  person  in  such  other  county  or  place ;  to  be  applied  in  like 
manner  as  if  sufficient  distress  had  been  found  within  the  jurisdic- 
tion of  the  magistrate  originally  granting  such  warrant ;  and  if  no 
such  distress  can  be  found,  such  offender  shall  be  proceeded 
against  according  to  law; 

Provided  that  no  justice  who  shall  indorse  any  certificate  upon, 
or  authorise  the  execution  of  any  such  warrant  of  distress  which 
may  not  have  been  granted  within  his  jurisdiction,  shall  be  answer- 
able for  any  irregularity  which  may  have  been  committed  in  or 
about  the  ootainin^  or  granting  of  such  warrant* 
Warrant  under  A  warrant  of  distress,  granted  by  two  justices  under  9  Geo.  2. 
Mai.  C.29.,  which  refers  to  12C.2.  c*24.  $45.,   on  a  convictioii  far 

selling  spirituous  liquors  without  a  licence,  need  not  be  under  ike 
seals  of  the  justices ;  it  is  sufficient  if  it  be  under  their  kamds^ 
WiUl^n. 

A*  Complaint  to  be  exhibited  in  Writing  before  two  Jus- 
tices, in  the  case  of  Goods  clandestinely  removed,  on  the 
11  Geo.2.c,19. 

Westmorland.     JQE  it  remembered,  that  this dmy  o/ 

■  A.  I.  of ccmpUnneUk  that 

A.  T.  o/* -*  hath  Jraudulenth^  and  dandestinelif  removed 

and  conveyed  axioay  certain  goods  and  chattels  of not 

exceeding  the  value  of  SOL^rom   ■  at  '—^— —  to  pr*- 

vent Jrom  distraining  the  said  goods  and  chattels  far 

arrears  of  rent  due  to  the  said  for  the  said  ■ 

And  that  A.  O.  of yeoman,  and  B.  O.  of 

yeoman,  voilfuUy  and  knotoinmy  aided  and  assisted  the  said 
A.  T.  in  so  Jraudulently  and  clandestinely  removing  and  cent' 
veying  atoay  the  said  goods  and  chattels,  and  in  concealing  the 
same. 

A.  I. 
Exhibited  at '  the  — —  dajr  of  » 

before  us justices  of  the  peace 

of  residing  near  ■  not  being 

interested  in  — — — . 


B.    Warrant  tliereuiion  to  summon  the  Parties  concerned. 


Westmorland*    To  the  constable  of 


JUHEREAS  a  complaint  in  writing  hath  been  this  • — 

da^  of exhibited  before  us justices  of  the 

pease residing  near not  being  interested  in 

■       by  A,  I.  of  ■  —  gentleman^  setting  forth  that 

A.  T.  of  ■  yeoman f  hath  Jraudulently  and  clandestinely 

removed  and  conveyed  axvay  certain  goods  and  ehattels  of 

uot  exceeding  the  value  of  501.  ,/rotw to  prevent  ■ 

^from  distraining  the  said  goods  and  chattels  for  arrears  of  rent 

due  to  the  said for  the  said  •      And  that ' 

A.  O.  of r- yeoman,  and  B.  O.  of « yeoman f  wil- 

fully  and  knotoingty  aided  and  assisted  the  said  ■     ■  in  so 

fraudulently  and  clandestinely  removing  and  conveying  away  the 
said  goods  atid  chattels,  and  in  concealing  the  same;  these  are 
therefore  to  command  you  forthwith  to  summon  the  said  A.  T., 

A.  O.,  and  B.  O.to  appear  before  us  at on  the 

day  of at  the  hour  of to  answer  the  matter  of 

the  said  complaint.  Givfn  under  our  hands  and  seals  at  — — 
the aay  of 


C.     Order  of  two  Justices  upon  the  foregoing  Warrant. 

County  of  1^^^  ^^^^^  ^^^  adjudication  of and 

f     ■  justices  of  the  peace. 

T/ffHEREAS  of luith  been  duly  charged 

before  us,  two  of  his  majesty's  justices  of  the  peace  for  the 
said  county  (residing  near  the  jpiace  where  ths  gooas  and  chattels 

hereajier  mentioned  were and  not  being  interested  in  the 

lands  or  tenements  from  whence  the  same  were  removed  J  with 
having  fraudulently  and  clandestinely  removed  and  conveyed  away 

h goods    and   chattds,    not    exceeding   the    value  of  50l.» 

fr'om  ■  to  prevent from  distraining  the  said  goods 

and  chattels  for   arrears  of  rent  due  to   h for   the  said 

■  • 

And  whereas  *— *-  have  been  also  duly  charged  before  us 
toith  having  wilfuUy  and  knowingly  aided  and  assisted  the  said 
' m  so  fraudulently  and  dandestinely  removing  and  con- 
veying away  the  said  gooas  and  chattels,  and  in  concealing  the 
same  •*  Ana  we  the  saia  justices  having  summoned  the  parties  con'^ 

cemedf  and  examined  thefoct  and  all  proper  witnesses  upon 

and  it  appearing  and  being  frdly  proved  before  us,  that  the  said 

■  did  so  fraudulently  and  clandestineiy  remove  and  convey 
avoay  the  said  goods  and  chattels  as  aforesaid,  being  of  the  value 
of  and  it  also  appearing  and  being  fully  proved  before 
usp  that  the  said  »— —  wufuUy  and  knowingly  aided  and  assisted 
the  said  ■  '  in  so  removing  and  conveying  away  the  said 
goods  and  chattels  as  aforesaid,  and  in  concealing  the  same  .*  fVe 
the  said  Justices  do  thertfore,  this  ■  day  of  — — —  one 
ihousana  e^ht  hundred  and  '■  determine  and  adjudge  that  the 
said  ■■  areguiby  of  the  offences  with  which  they  are  charged 
a^  q/oreeaidf  and  that  they  are  hereby  conmeted  thereof:  And  we  do 
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hereby  order  and  adjudge  them  to  pay  the  sum  of  ■  hw^ 

double  the  value  of  the  said  goods  and  chattels,  to  ■  or  kis 

bailiff\  servant  or  agent,  on  or  before  the  •                 day  of' 
Given  under  our  hands  and  seals,  at  '                  the  .  day 

of one  thousand  eight  hundred  and • 

D.  Conviction,  upon  1 1  Geo.  2.  r.  19.  $  3.  of  a  Tenant  for 
fraudulently  removing  his  Goods  or  Chattels,  or  other  Per- 
son for  knowingly  assisting  him  therein,  or  in  concealing 
the  same  Goods  or  Chattels,  to  prevent  the  Landlord  froia 
distraining  the  same  for  Rent. 

County  of  1  JOE   it  remembered^  that  on  the  ■  day  ^ 

j  in  the  '  year  of  the  reign  of 

our  sovereign  lord  George  the  third,  by  the  grace  of  God,  king 

of  the  United,  <^xr.  and  in  the  year  of  our  Lora  ,  at 

%n  the  county  of  ,  A.I.  of in  the  said  county 

qJ gent,   [if  the  complaint  is  exhibited  by  the  bailif, 

servant,  or  agent  of  the  landlord,  say,  bailiff,  servant,  or  agent, 

as  the   case  roay  be,  of  A,  It,  of in   the    county  of 

gent. 2  in  his  proper  person  cometh  before  us  3.V.  esquire, 

and  K.  P.  esquire,  being  two  of  the  justices  of  our  said  lord  the 
king,  assigned  to  keep  the  peace  of  our  said  lord  the  king  in  and 

Jbr  the  said  county  of ,  and  also  to  hear  and  determine 

divers  felonies,  trespasses,  and  other  misdemeanors  in  the  said 
county  committed,  i-esiding  near  the  place  tohence  t/ie  goods  and 
chattels  hereinq/ier  mentioned  tvere  removed,  [or  if  the  pro- 
ceedings are  before  justices  residing  near  the  place  where  the 
goods  and  chattels  were  found,  say,  residing  near  the  place 
xxfhere  the  goods  and  chattels  hereinafter  mentioned  toere  found,} 
^loe  or  either  of  us  not .  being  interested  in  the  — — ^  [here 
describe  the  place  whence  such  goods  and  chattels  were  removed, 
as  messuage,  dwelling-house,  cottage,  close,  &c.  as  the  case  may  be,] 
and  [if  the  complains  is  exhibited  by  the  bailiff,  servant,  or  agent 
of  the  landlord,  say>  at  the  instance  and  in  the  behalf  of  the 
said  A.L.]  exhibiieth  before  us  a  certain  complaint   in  ^uriting 

against  A.  O.  of  the  parish  of in  the  county  of 

yeoman,  and  thereby  giveth  us  the  said  justices  to  understand 
and  be  informed  that  the  said  A.  T.  [or  one  A.  T.  naniing  tlie 
tenant]  for  the  half  of  a  y«ar  next  before  and  ending  at  and 
upon  the  25th  day  of  December,  in  the  year  t^our  Lord 
nidd  and  enjoyed  a  certain  — ^— *—  [here  describe  the  dfr- 
mised  premises]  with  the  appnrtenancee  situate,  fyit^,  ^nd  hei^ 
in  the  parish  of  — — —  in  the    coustty  of'  at  tenad 

thereof  to  the  said  A.  I^.  under  a  demise  thereof  thereiofere  made, 
at  the  yearly  rent  of —  '    payable  to  the  said  A.L.  half 

yearly,  to  wt,  on  the  24th  day  of  June  and  the  2oth  day  of 
December,  ht  even  and  efual  portions ;  and  thai  om  tie  said 
25th  day  of  December,  in  the  said  year  of  our  Lord  ■  '  ■■% 
the  sum  qf^  of  thereat  qfbremid,  ior  the  hai^  of  a  jeae, 

ttsding  on  the  said  25th  day  of  Deeember,  im  ike  smidyaar^ 
our  Lord  ■  ,  on  thai  day  in  thai  year  btcasme  mtd  nm 
and  stUl  «  dtte,  in  arrear,  and  mtqmidfrotn  the  said  A.  T.-  to  tis 

smid  A>L.  andthat  tkesmdsaanqf i—  ■  ftftk^n 
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so  being  due^  in  arrear,  and  unpaid  Jrom  the  said  A.  T.  to  the 
said    A.  L.    Uie  said   A,  T.  aftervoardsy   that   is   to    saji/,  on  the 

rfay  of in  the  year  of  our  Lord yfrau" 

dulenlh/  and  clandestinely  conveyed  ouay  and  carried  ()ff'  and 
Jrom  the  said  demised  premises,  [or  you  may  say,  off*  and  Jrom  a 
certain  close,  part  and  parcel  of  the  said  demised  premises']  one, 
&c.  [here  describe  the  goods  and  cliattels  fraudulently  re- 
moved and  conveyed  away]  beiiig  the  proper  goods  and  chattels 
of  the  said  A.  T.  and  the  same  not  exceeding  the  value  of  501, 

out  beitig  of  less  value,  to  tvit,  of  the  value  of oj  laxvfuL     • 

money  of  Great  Britain,  to  prevent  the  said  A,  \t.Jrom  distrain- 
ing the  same  for  the  said  arrears  of  rent  so  then  due  and  unpaid 
as  aforesaid,  [if  the  complaint  is  against  a  third  person  for 
assisting  the  tenant  in  such  fraudulent  carrying  off  his  goods, 
say,  fl«5  that  the  said  A.  O.  on  the  same  day  and  year  aforesaid^ 
did  'wilfully  and  knowingly  aid  and  assist  the  said  A.  T.  in  such 
fraudulent  conveying  atvay  and  carrying  off  and  from  the  said 
demised  premises  the  said  goods  and  chattels  and  every  part  therc^ 
qfy  or,  if  the  complaint  against  such  third  person  is  for  con- 
cealing the  goods  so  fraudulently  carried  off  the  premises,  say, 
and  that  the  said  A.  0.  aftcrv^ards,  and  after  the  said  goods  and 
chattels  tvere  so  fraudulently  and  clandestinely  conveyed  atvay 
and  carried  qff^  and  from  the  said  demised  premises  as  aforesaid ^ 
to  toit,  on  the   same   day   and  year  (foresaid,   at   the  parish  of 

• ■ in  the  county  of  ,  did  voilfully  and  Knoiaingly 

aid  and  assist  the  said  A.  1\  in  concealing  the  said  goods  and 
chattels  and  every  part  thereof]  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  voherehy  and  by  force 
of  the  said  statute^  the  said  A.  O.  hath  forfeited  to  the  said  A.  L. 
Jrom  ixihose  estate  the  said  goods  and  chattels  toere  so  fraudulently 
carried  off*  as  aforesaid  double  the  value  of  tJie  said  goods  so  by 
him  carried  off  [or  concealed  as  aforesaid ;  and  thereupon  the 
said  A.  I.  humbly  prays,  that  the  said  A.  O.  may  be  convicted 
of  the  said  offence  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  that  the  said  A.  O.  may  he  sum- 
moned to  answer  the  said  premises,  and  to  make  his  defence  tliereto 
before  us  the  said  justices.  Whereupon  the  said  A.  O.  having 
been  duly  summoned  in  this  behalf  to  anstuer  and  make  his  defence 
to  the  said  complaint  and  the '  said  offence  therein  charged  upon 
him  before  us  the  said  jusiiceSf  aflermards,  that  is  to  say,  on  the 
*>  day  of  in  the  said  year  of  our  Lord—      •      >, 

ai aforesaidy  in  the  said  county  of . — ,  appeareth 

and  is  present  before  us  the  said  Justices,  in  order  to  answer  and 
make  good  his  defence  to  tlie  said  complaint,  and  the  said  offence 
therein  charged  upon  him  as  aforesaid ;  and  he  the  said  A*  O. 
having  heara  the  same,  is  asked  by  us  the  said  Justices,  if^ie  cah 
say  any  thing  for  himself  why  he  the  said  A»0.  should  not  be 
convicted  of  the  premises  above  charged  upon  him  inform  qfore^ 
said;    who  pleadeth   that  he  is  not  guutu  (f  the  scud  c^euce: 

Nevertheless,  on  the  said  — —  day  (f in  me  said 

year  of  our  Lord ,  at  ■  aforesaid  in  the  said 

county  of one  credible  witness,  to  wit,  A.  W.  of • 

in  the  county  of yeoman,  cometh  before  us  the  said  JuS' 

tices  in  his  proper  person,  and  before  us  the  said  Justices  the  said 
A.  W.  being  then  and  there,  to   wit,   on  the  same  day  and  year 
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last  aforesaid,  at aforesaid,  in  the  said  county  of* 


dull/  stvom  touching  the  premises,  upon  the  holy  gospel  of  Gody  on 
his  corporal  oath  to  him  then   ana  there  administered  by  us  the 
said  justices,  [yoe  the  said  justices   having  then   and  there  JvU 
power    and  authority  to   administer  the   said  oath  to  the   said 
A.  W.],  deposeth,  sweareth,  and  upon  his  oath  aforesaid  affirmeth 
and  saith  in  the  presence  and  hearing  of  the  said  A.  O.  that  [here 
set  forth  the  evidence,  which  must  prove  the  particulars  of  the 
demise ;  the  nmount  of  the  rent  in  arrear :  the  fact  of  removing 
the  goods,  and  the  circumstances  of  privacy  or  fraud  attending 
it ;  and  if  the  complaint  is  against  a  third  person  for  assisting, 
the  fact  of  sucli  assistance  and  its  particular  manner ;  or  if  the 
complaint  against  such  third  person  is  for  concealing  the  goods 
or  chattels  so  fraudulently  conveyed  away  by  the  tenant,  the 
fact  of  concealing  such  goods  and  chattels,  and  which  of  them 
ill  particular,  and  tlie  place  where  they  were  found  so  concealed : 
and  lastly,  the  value  of  the  goods  so  removed  and  carried  away 
or  concealed.]     Whereupon,  all  and  singular  the  matters  and 
things  in  the  said  complaint  and  evidence  contained  being  by  the 
said  A.  O.  then  heard  andJuUy  understood,  the  said  A.  O.  is  by 
us  the  said  justices  asked  what  he  hath  to  say  or  offer  in  his  defence 
against  the  said  complaint  and  offence,  and  in  anstoer  to  the  evi* 
dence  given  as  abovementioned,  and  what  he  hath  to  say  tnhy  he 
should  not  be  convicted  of  the  pretnises  so  charged  upon  him .-  And 
Jbrasmuch  as  upon  hearing  andJuUy  understanding  the  said  com- 
plaint and  the  evidence  given  as  above  mentioned,  and  also  upon 
hearing  and  JuUy  understanding  aU  and  singular  the  matters  and 
things  by  the  said  A.  O.  alleged  and  proved  in  his  defence  touch- 
ing the  premises  in  the  said  complaint  specified,  it  manifestly  ap- 
pears to  us  the  said  justices  that  the  said  A.O.  is  guuiy  of  the 
premises  above  charged  upon  him  in  the  said  complaint,  and  that 
the  said  goods  and  chattels  in  the  said  complaint  mentioned,  at  the 
time  of  the  carrying  off  [or  concealing^  tne  same,  as  in  ihe  said 
complaint  is  mentioned,  were  of  the  value  of'  of  lawfid 

money  of  Great  Britain :  Therefore  it  is  ayudged  by  us  ihe  said 
justices  that  the  said  A.  O.  be  convicted,  and  he  is  herehy  con- 
victed by  us  the  said  Justices  of  the  offence  charged  upon  iim  in 
and  by  the  said  comptaint,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided;  and  we  do  adjudge  and  order  the 
said  A.  O.  to  pay  to  the  said  A.  I.  [if  the  com{»laint  is  bj  the 
bailiff,    servant,   or   agent  of  the  landlord,   say,   to  the  use  of 

the  said  A.  L.]  the  sum  of [being  double  the  value  rf 

the  said  goods  and  chattels  in  the  said  complaint  mentioned],  on 
the  day  of'  now  next  ensuing,  according  to  ike 

form  of  the  statute  in  such  case  made  and  provided*  In  witness 
whereof,  we  the  said  justices  to  this  record  of  conviction  have  put 
our  hands  and  seal  at  ■  aforesaid  tn  the  said  county  of 

,  the  —  day  of  ■  -*  in  the  —  year  ^ 

the  reign  of  our  said  sovereign  lord  the  now  king,  and  in  the  year 
of  our  Lord' 


E.  Warrant  of  Distress,  in  case  the  Offenders,  having  Notice, 
refuse  or  neglect  to  pay,  pursuant  to  tlio  preceding  Order. 
11  Geo.  2.  c.  19.     27  Geo.  2.  c.  20. 


Westmorland.     To  the  constable  of 


JY^EREAS  A.  T.  of yeoman,  A.  O.  of ^ 

yeoman,  and  B.  O.  of      >  yeoman,  were  by  an  order 

datea  the  ■  day  of under  the  hands  and  seals  of 

us and justices  of  the  peace  of —  rf- 

siding  near  ■  not  being  interested  tn ordered  to 

pay  the  sum  qf-^ » to  or  his  bailiff',  servant,  or 

agent,  on  or  before  the .  day  of being  double  the 

value,  of  certain  goods  and  chattels  of  the  said tvhich  the 

said  A.  T.  teas  before  us  duly  convicted  of  having  fraudulently  and 
clandestinely  removed  and  conveyed  away  from  ■  to  prevent 

the  said from  distraining  the  said  goods  and  chattels  for 

arrears  of  rent  due  to  the  said for  the  said and 

which  the  said  A.  O.  and  B.  O.  were  also  duly  convicted  before  us 
of  having  wilfully  and  knowingly  aided  and  assisted  the  said  A.  T. 
in  so  fraudulently  and  clandestinely  removing  and  conveying  away^ 
and' in  concealing  the  same :  And  whereas  the  said  A.I,,  A.  6., 
€ind  B.  O.  having  notice  of  our  said  order,  have  refused  or 
neglected  to  pay^  and  have  not  paid,  the  said  sum  of-  -»  «wr- 

suant  thereunto,  and  the  same  hath  been  fully  proved  before  w.y.- 
These   are   therefore   to   command  you  to   levy  the  said  sum  of 

by  distress  and  sale  of  the  goods  and  chattels  of  the  satd 

A.  T.,  A.  O.,  and  B.  O.,  and  we  do  hereby  order  and  direct  the 
goods  and  chattels  so  to  be  distrained,  to  be  sold  and  disposed  of 

"within days,  unless  the  said  sum  of -./or  whicA 

such  distress  shall  be  made,  together  with  the  reasonable  charges 
of  taking  and  keeping  such  distress,  shall  be  sooner  paid :  And 
jfou  arc  also  hereby  commanded  to  certify  to  us  what  you  shall  do 
hy  virtue  of  this  our  warrant.  Given  under  our  hands  and  seals 
at  '  the day  of . 

F.     The    Constable's  Return  thereupon    of   the  Want    of 

Distress. 

Westmorland.    T  A.  C.  constable  of  —     ■  do  hereby  certify 

and  justices  of  the  peace  of 

' that  I  have  made  diligent  search  for,  but  do  not  know 

of  nor  can  find  any  goods  and  chattels  of  and 


and or  of  any  of  them,  by  distress  and  sale  xvhereof  I 

may   levy  the  sum  of pursuant  to  their  xcarrantfor  that 

purpose.   Dated  the aay  o/'— — — .     Gi%>en  under  my 

hand  this  ■  ■  day  of — '■ ,  , 
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6.     Commitment  thereupon  to  the  House  of  CoiTectioii# 

(To    the    constable    of  ■  atid   aUo  to 

Westmorland.  <     the    keeper    of    the    house    of    correctioo 

(     at . 

T^HEREAS and and xoere  by 

an  order  dated  the  *—  day  of uiidef  the 

hands  and  seals  of  us  justices  of  the  peace  of , 

residing  near  ■     ,  not  being  interested  in  — — — r  ordered 

to  pay  the  sum  of'  to  -  or  to  his  baU^^  servanlf 

or  agent f  on  or  before  the        •  day  of  ,  being  douik 

the   value  of  certain  goods  and  chattels  of  the  said  ■ 
Ufhich  the  said  — —  u>as  before  us  duh  convicted  of  having 
Jraudulently  and  clandestinely  removed  and  conveyed  atoayjrom 

to  prevent  the  said  Jtom  distraining  the  said 

goods  and  chattels^Jbr  arrears  of  rent  due  to  the  said 

Jbr  the  said  — — — -  .•  And  tohtch  the  said  — —  and 

toere  also  duly  convicted  before  us  of  having  wilfully  and  know- 
ingly aided  and  assisted  the  said  ■  in  so  Jraudulently  and 
clandestinely  removing  and  conveying  atoay^  and  in  concealing  ike 

same  :  Anatohereas  the  said  ■  and  — — —  and 

having  notice  of  our  said  order,  have  refused  or  neglected  to  pay 
and  have  not  paid  the  sum  of  pursuant  Mereunto,  and 
the  same  hath  been  duly  proved  before  us;  and  xohereas  it  ap- 
pears to  us  by  the  return  ^— —  constable  of ,  dated 

the  '  day  of ,  that  he  hath  madediligent  sear^Jbry 

but  doth  not  know  of  nor  can  find  any  goods  and  chattels  of  the 
said  '  and  ■  and  '     or  any  of  them,  iu 

distress  and  sale  tvhereqf,  the  said  sum  of  may  be  l^aied, 

pursuant  to  our  warrant  duly  made  and  issued  Jbr  the  levying  ike 

said  sum  of — = by  distress  and  sale  qf  the  goods  ana  ckattds 

tlf  the  saia  and and  — ^—  .•   Jhese  are  ikertfart 

to  command  you  the  said  constable  qf    ■  to  apprehend  the  said 

—  and  and   ■  and  convey  them  to  the  said  house 

qf  correction  at "  aforesaid^  and  deliver  them  there  to  the 

said  keeper  qf  the  said  Jiouse  qf  correction  :  And  these  are  also  to 
command  you  the  said  keeper  qf  the  said  house  of  correction  to 
receive  them  the  said  — — -  and  ana  >  into 

the  said  house  qf  correction,  and  there  keep  them  to  hard  labour, 
without  bail  or  mainprize,Jbr  the  space  of  six  monthsj  unless  the 
said  sum  of'  so  ordered  to  be  paid  as  aforesaid,  shmU  be 

sooner  satisfied.     Given  under  our  hands  and  seau  at  — — -  the 
'  aay  qf 

H*  Form  of  a  Complaint  and  Oath  to  be  made  before  a 
Justice,  in  case  of  Goods  and  Chattels  being  fraudu- 
lently and  clandestinely  removed  and  conveyed  away  and 
secured  in  a  Dwelling-House^  to  prevent  them  from  be- 
ing taken  and  seized  as  a  Distress  for  Arrears  of  Iteot. 

Westmorland.  JO£    it   remembered,    that  this  day  of 

■  '  A.  I.   of  — ^  yeoman,  com- 

plaineth,   and  maketh  oath,  that   certain  goods  and   chattels  ^ 


A»0,  of  ■  yeoman f  have   been  Jraudulenily  and  dan-r 

destindu  conveyed  and  carried  atvay  from  ■  4y  the  said 

A.O.  nis  servant  or   servants,  agent  or  agents,  or  otJier  per- 
son  or  persons,  aiding  or  assisting   therein  to  prevent 
Jrom  distraining  the  said  goods  and  chattels  for  arrears  of  rent  due 
to  the  said  -for  the  said  ,  and  that  the  said 

goods  and  chattels  are  put,  placed,  or  kept  in  the  house,  bam, 

stable,  outhouse,  yard,  dose,  or  other  place  of at  ■ 

locked  up,  fastened,  or  otherwise  secured  so  as  to  prevent  the  said 
goods  and  chattels  foom  being  taken  and  seized  as  a  distress  for 
arrears  of  rent :  And  that  the  said  A.  I.  hath  a  reasonable  ground 
to  suspect,  and  doth  suspect^  that  tlie  said  goods  and  chattels  are 
in  the  dwelling-house  of  the  said  — ^—  at     » 

Taken  and  sworn  at the — 

day  of before 


I.     Warrant  upon  the  preceding  Complaint  and  Oath. 


To  the  conBtable,  headborough,  borsholder,  or 

Westmorland.  \     other   peace  officer  of and  to  each 

and  every  of  them. 

TJfHEREAS  A.  I.  of  yeoman,  hath  this  ■    datf 

^       of, >  exhibited  his   complaint  and  made  oath   before 

justices  of  the  peace  of that  certain  goods  and 

chattels  of  A.O  •  of yeoman,  liave  been  fraudulently  and 

clandestinely  conveyed  and  carried  away  from  '      by  the  said 

A.  O.   his  servant  or  servants,  agent   or   agents,  or  other  person 
or  persons  aiding   or  assisting  therein,  to  prevent  from 

distraining  the   said  goods  and  chattels  for  arrears  of.  rent  due  to 
the  said'  'for    the  said  ■  And   that    the   said 

goods  and  chattels   are  put,  placed,  or  kept  in   the  house,  bam, 

stable,  outhouse^  yard,  close,  or  other  place  of    ■  at '  ■ 

locked  up,  fastened,  or  otherwise  secured,  so  as  to  prevent  the 
said  goods  and  cliattels  from  betng  taken  and  seized  as  a  distress 
for  arrears  of  rent;  and  that  the  said  A.I.  hath  a  reasonable 
ground  to  suspect,  and  doth  suspect  that  the  said  goods  and  chattels 

are  in  the  dwelling-house  of  — — ^  at .•    These  are 

therefore  to  command  you,  and  each  and  every  of  you,  to  aid  and 
assist         '  his  steward,    baili]^,  receiver,    or  other  person  or 

persons  empowered  to  take  and  seize  as  a  distress  for  rent  the 
said  goods  and  chattels,  in  the  day-time  to  break  open,  and  enter 
into  the  said  dwelling-house,  bam,  stable,  outhouse,  yard,  close, 
or  other  place  of  the  said  ■  at  "  and  to  take  and 

seize  Ihe  said  goods  and  chattels  for  the  said  arrears  of  rent^  accord- 
ing to  law.     Given  under  my  hand  and  seal  at  '     ■  ilie     ■ 
day  of 

K.  If  the  Landlord  does  not  distrain  himself^  he  may  autho- 
rise any  other  Person,  in  the  following  manner,  or  to  t^e 
like  efi^t : 

T  DO  hereby  authorise  you,  A.  B.  qf  ■  m  the  county  of 

,  yeoman,  to  distrain  the  goods  and  chattels  of  A.  T. 

of in  the  said  county,  husbandman,   in    the    houses,  ot0t- 
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houses f  and  premises   [or  as    the  case  may  be]  which  ke  farmt 

of  me,  situate  at  ■  'for  arrear  of  rent  due  to  me 

for  the  said  preiuiseSy  at  •  last  past ;  and  for  your  so  c/owg 

this  shall  he  a  sufficient  tr arrant,     M^itness  my  hand  the 

day  of . 

Then  either  the  landlord  himself,  or  the  person  empowered  hy 
him  as  aforesaid,  must  go  upon  the  premises  and  seize  the  dis- 
tress ;  or  some  part  in  the  name  of  the  whole,  and  make  an 
inventory  thereof,  as  follows : 

An  inventory  of  the  several  goods  and    chattels    distraiited  b^ 

us  whose  names  aire  underwritten,  the  <•  <  day  of • 

in  the  year in  the  houses,  outhouses,  and  lands  of  A.  T. 

in by  the  authority  and  on  thebehalfof  A.  L.  of 

for pounds  arrear  of  rent  due  to  him  the  said  A.  L. 

In  the  dwelling-house  : 

One  table. 

Six  chairsy  &c. 
In  the  cow-house : 

Six  cows. 

Two  calveSy  &c.  (u) 

L.     Notice. 

A.  T. 

^  AKE  notice  that  by  tlie  authority  and  on  tlit  behalf  of  you 
landlord  A.  L.  /  have  this  — — —  day  of '  in  thf 

ffear  of  our  Lord distrained  tlie  several  goods  and  chut- 

4els  specified  in  tde  schedule  hereunto  annexed  in  your  houses,  out- 

houses,  and  grounds  at for  pounds  arrear  of  rent 

due  to  hitn  the  said  A.  L. ;  and  if  you  shall  not  pay  the  said  rent  so 
due  and  in  arrear  as  aforesaid f  or  replevy  Ike  said  goods  and  chattels, 
I  shall,  after  the  expiration  of  five  days  from  the  date  hereof,  camt 
the  said  goods  and  chattels  to  be  appraised  and  soldj  according  to 
ike  statute  in  that  case  made  and  provided.  Given  under  my  hoMd 
the  day  and  year  first  above  written. 

A.  D. 

iVitness  that  a  copy  hereof  wat 
this  day  delivered  to  the  said 
A.  T.  [Or  left  at  the  chief 
mansion-house  of  the  said  A.  T.] 

A.  W.  (h) 

A  copy  of  which  inventory  and  notice  must  be  left  with  the 
tenant. 

If  the  rent  be  not  paid,  nor  the  goods  replevied  before  the  time 
mentioned  in  the  notice,  th«  person  distraining  must  go  to  thf 
place  where  the  distress   is   secured,  with  a  constable  and  tso 


(a)  This  inventory  is  liable  to  a  stamp  duty  of  *Js.  6d.  by  37  G.  3.  c.  9CV  S  • 
tf>)  ir  the  landlord  himself  distrain,    the  foims  may  be  tt.vsilj  altered  tc 
cordingfy. 
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sufficient  appratsere,  who  are  to  take  the  following  oath,  ity  be 
administered  by  the  constable : 

M.     Appraiser's  Oath. 

X/D(7  and  each  of  you  shall  well  and  truly  appraise  the  goods  and 
chattels  mentioned  in  this  inventory^  according  tQ  the  best  of  your 
understanding  •-     So  help  you  God, 

N.     Form  of  the  Appraisement. 

'^PHE  appraisement  may  be  in  the  form  of  tlie  inventory,  spe- 
cifying the  particulars,  and -their  respective  valuations:  Anct 
then  add  at  the  end, 

Appraised  by   usy  this  >    ■  day   of in  the  year 

A.  P.  1 

B  P    I    ^^^"^  appraisers. 

After  which  the  goods  must  be  sold  for  the  best  price  that  can 
be  had,  and  after  deducting  the  rent,  and  reasonable  charges' 
attending  the  distress,  the  overplus  (if  any)  is  to  be  returned  ta 
the  tenant. 

But  if  the  tenant  request  the  landlord  to  give  further  time  for 
selling  the  goods  distrained,  and  the  landlord  consent,  it  is  best 
for  the  tenant  to  sign  a  memorandum  thereof  to  the  following 
effect : 

A.  T.  do  hereby  request  that  A.  L.  my  landlord,  who  on  the 

■  day  of last  distrained  my  goods  and  chat^ 

tels  in  my  houses,  outhouses,  and  grounds  at  •     ■  in  the  county 

of  will  forbear   the  sale   thereof    until  the  ■■ 

day  of  next,  in  order  to  enable  me  to  discharge  my  said 
rent;"  and  I  do  consent  that  the  said  goods  and  chattels  so  cfis- 
t rained  may  remain  at  my  proper  cost^  and  in  his  possession^  upon 
the  premises,  where  they  now  are  until  that  time.  And  I  undertake 
not  to  replevy  the  said  goods  and  chattels,^  In  witness  whereof  I  hatfe 
hereunto  set  my  hand  the day  of  *  A.  T. 

Witness,  A.  W. 

O.     Notice  to  be  affixed  on  the  Pt'emises  being  deserted. 

Abraham  Sutcliffe. 

''FIAKE   notice,   that  upon  the  complaint  of  'Et.  A.  of  ^ 

in  the  county  of  —  made  unto  us  A.  P.  and  B.  P. 
esguires,  two  of  his  majesty* s  justices  of  the  peace  for  the  said 
county,   tliat  you  the  said  A.  S.  have  deserted  the  messuage  and 

tenement  called  ,  consisting  of ,  situate,  lying,  and 

being  at  '  aforesaid  in  the  county  aforesaid,  unto  you  de- 

mise! at  rack  rent  by  the  said  £.  A.,  and  that  there  is  in  arrear 
and  due  from  you  the  said  A.  S^unto  the  said  £.  A.  one 
yearns  rent  for  the  said  demised  premises,  and  that  you  have  left 
the  said  premises  uncultivated  and  unoccupied,  so  that  no  suf* 
Jicient  distress  can  be  had  to  countervail  the  said  arrears  of  rent  j 
we  the  said  justices,    {having   no  interest^  nor  either  of  us  havinf. 

3b  3 


74S  ^  ^imtei* 

any  interest  in  the  said  demised  premisei^')  on  the  said  com* 
plaint  as  aforesaidf  and  at  the  request  of  the  said  £.  A.,  hare  this 
day  come  upon  and  viewed  the  said  demised  premises^  and  do 
find  the  said  complaint  to  be  true ;  and  on  the  ■  day  of  this 

present  month  of we  will  return  to   take  a  second  view 

thereof,  and  if  upon  such  second  view  you  or  some  person  on 
your  befuilf  shall  not  appear  and  pay  the  said  rent  in  arrears  or 
there  shall  not  be  sufficient  distress  on  the  said  premises^  then  tte 
the  said  justices  will  put  the  said  £.  A.  into  the  possession  of  the 
said  demised  preinises,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  In  witness  whereof  we  have  hereunto 
set  our  hands  and  seals ,  and  have  caused  this  notice  to  be  affixed 
on  the  outer  door  of  the  mansion  house,  the  same  being  the  tnost  no- 

torious  part  of  the  said  pretuises  this  — — -  day  of in 

iJic       I  year  of  the  reign  of  our  sovereign    lord  George  the 

third,  of  the  united  k'mgdom  of  Great  Britain  and  Ireland, 
king. 

P«     Record  of  putting  the  Landlord  in  Possessioiu 

Westmorland.       TOE  it  rememberedf  that  on  the  — —  day  of 

■  in  the  ■  year  of  the  reign 

of  our  sovereign  lard  George  the  thisd,  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  king,  defender  of  the  faith,  at 
— —  til  the  said  county,      A.  L.  of  '  in  the  said 

county,   '  complained  unto  us  J.  P.  and  K.  P.  esquiresy 

two  of  the  justices  of  our  said  lord  the  king,  assigned  to  keep  the 
peace  within  tlie  said  county,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors  in  the  said  county 
committed,  Uiat  he  the  said  A.  L.  did  demise  at  rack  rent  unto 
A.  T.  of  ,  laubandman,  a  messuage  and  tenement  called 

— — ,  coTuisting  of  ,  situate,  lying,  and  being  at 

aforesaid  in  the  county  aforesaid,  and  that  on  the  said day 

of  —  in  the  year  aforesaid  there  was  in  arrear  and  due 

unto  the  said  A.  L*  from  him  the  said  A.  T.  the  tencmt  of  the 

said  demised  premises  one year's  rent  thereof,   and  that  he 

the  said  A.  T.  hath  deserted  the  said  demised  premises,  and  left 
the  same  uncultivated  and  unoccupied,  so  as  no  sufficient  distress 
could  be  had  to  countervail  the  said  arrears  of  rent;  Whereupon 
the  said  A.  L.  then  and  there,  to  wit,  on  the  said  ■  da9 

of  I  ill  the  year  aforesaid,  at    .  aforesaid  m  the  county 

aforesaid,  requested  of  us  the  said  justices  that  a  due  remedy  should 
be  provided,  according  to  the  form  of  the  statute  in  that  c€ue  made 
and  provided;  which  complaint  and  request  by  us  the  aforesaid 
justices  being  heard.  We,  (^having  no  interest,  nor  either  of  us 
having  any  interest  in   the  said  demised  premises,)   on   the   said 

■  day  of'  in  the  year  aforesaid,  at aforesaid 

•  in  the  county  aforesaid,  did  personalty  go  upon  and  view  the  usid  de- 
mised premises,  and  then  and  there  upon  our  own  proper  ruv 
did  find  the  said  complaint  to  be  true,  and  did  then  and  there 
affix  on  the  most  notorious  part  of  the  said  demised  premises,  to 
wit,  upon  the  outer  door  of  the  mansion-house,  a  notice  in  urriti»§ 

under  our  hands  and  seals,  that  we  the  said  justices,  on  the 

day  of  next,  would  return  to  take  a  second  view  theretf; 

upon  which  said  — — — —  day  of  — —   m  the  year  afort^ 
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taidf  we  Ad  return  and  take  a  second  view  of  the  said  premkes^ 
and  there  upon  our  own  proper  view  did  find  that  he  tlie  said 
A.  T.  did  not  appear ^  nor  any  person  on  his  behalf ^  to  pay  the 
said  rent  in  arrear^  and  that  there  was  no  sufficient  Stress  upon 
the  said  premises^  nor  upon  any  part  thereof  to  countervail  the 
said  arrear  of  rent ;    Therefore,  we  the  said  justices  at  >  . 

aforesaid    in   the  county    aforesaid^    on    the  . — ■  day   of 

'  '  aforesaid f  did  put  the  said  A.  L.  ifiio  possession  of  the 
said  demised  premises,  according  to  the  form  of  the  statute  afore- 
said. In  witness  whereof  we  the  said  justices  unto  this  record  do 
set  our  hands  and  seals,  the  •  day  of  in  the  year 

of  «atr  lord  — . 

Q.     Notice  of  second  View^  to  be  fixed  upon  the  Door,  on 
Failure  of  Payment  of  Arrear  upon  first  View. 

County  of  1  rPHE  information  and  complaint  of of 

--.-^_«.  L        ■  in  the  county  of  -■"  taken  this 

to  wit.     )    ■■  day  of  '  one  thousand  eight  hun* 

dred  and  who  saith.    That  he  the  said did 

demigCf   at  rack  rent,  the  messuage^  lands^  or  tenement,  late  called 

situate  at  or  near  ■  in  the  parish  of  — — — 

in  the  county  of and  that of  — — —  in  the 

county  of  is  the  tenant  holding  the  same  at  rack  rent  ,•  and 

that  on   the  — —  day  of  ■  last  pasty  there  was  in 

arreary  and  due  unto  h the  said  — ^— -  from  h 

the  said  — ^~-  tenant  of  the  said  demised  premises,  one  ' 
years  rent  thereof,  and  that  he  the  said  ■  hath  deserted 

the  said  demised  premises,  and  left  the  same  unoccupied,  so  as  na 
sufficient  distress  can  be  luxd  to  countervail  the  scad  arrears  of 
rent  J  whereupon  I  the  said  — — -  do  request  A.  L  and  I.  P. 
/too  of  his  majesty's  justices  of  the  peace  for  the  said  county,  to  go 
and  view  the  said  premises,  and  affix  on  the  most  notorious  part 
thereof,  notice  in  writing,  what  day  they  will  return  to  take  a  second 
vieWy  and  that  a  due  remedy  may  be  provided  me,  according  to  the 
form  of  the  statute  in  that  case  made.    . 

Taken  before  us  this  said '  day  of  ■  one  thou* 

sand  eight  hundred  and  ■' 

SDi0tringa0.    See  ptott0ff. 
BDitiitte  ^erlitce^    See  ]0ub(it  WHotfiffif. 
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[10G.3.  ciS.J 
Duty  on  Dogs.     See  '(Eajcetf* 

So  far  as  Dogs  fall  under  the  consideration  of  the  Game 

Laws.     See  title  (pamr.  Vol.  11. 


'T^HE  law  takes  notice  of  a  mastiff,  hound»  spaniel,  and  tumbler, 
as  valuable  things.     1  Sauftd.  84. 
Dogs  mi».  ^"^  ^  ^^^^iffy  go^g  i"  the  Street  unmuzzled,  from  the  ferocitj 

cilieveus*  of  his  nature  being  dangerous  and  cause  of  terror  to  his  majesty'^ 

subjects,  seemeth  to  be  a  common  nuisance,  and  consequently  the 
owner  may  be  indicted  (A)  for  suffering  him  to  go  at  large.  - 

And  in  Smith  t.  Pelaht  2  Sir.  1264.  It  was  ruled  that  if  a  dog 
has  once  bit  a  man,  and  the  owner  having  notice  thereof  keeps  the 
dog  and  lets  him  go  about  or  lie  at  his  door,  an  action  wiU  lie 
asainst  him  at  the  suit  of  the  person  bit,  though  it  happened  by 
his  treading  on  the  dog's  toes ;  for  it  was  occasioned  by  his  not 
killing  the  dog  on  the  first  notice,  and  the  safety  of  the  king's  sub- 
jects ought  not  afterwards  to  be  endangered. 

But  in  order  to  maintain  an  action  for  biting  by  the  defendant's 
dog,  it  must  be  proved  also  that  he  knew  his  dog  to  be  used  to 
bite ;  but  one  instance  is  sufficient  in  that  case.  12  Mod.  SSS» 
.  If  a  man  has  a  dog  that  kHh  skeep,  this  is  not  a  public  nuisance, 
but  the  owner  of  the  dog  (knowing  thereof)  is  liable  to  an  action ; 
but  if  he  is  ignorant  of  such  ijuality,  ^e  shall  not  be  punished  for 
this  killing  :  And  in  an  action  upon  the  case  for  such  killing,  the 
plaintiff  shall  be  required  to  prove  in  evidence  that  the  dcig  had 
used  to  kill  sheep.     D^er,  25.  ■  Het*  171. 

And  if  a  man  keeps  a  dog  accustomed  to  bite  fheep^  and  be 
knows  it,  and  notwithstanding -he  keeps  the  dog  still,  and  after- 
wards the  dog  bites  an  horse ;  this  shall  be  actionable,  although 
he  had  been  known  before  to  bite  sheep  only ;  because  Ute  owner, 
after  notice  of  the  first  mischief,  ought  to  have  destroyed  or  hin- 
dered him  from  doing  any  more  hurt.  1  Ld.Baym.  110.  £mU. 
N.  P.  77. 

But  if  my  dog  kills  your  sheep,  and  1  freshly  after  the  fact 
tender  you  the  dog,  you  are  without  remedy.  Fitz.  iV.  £. 
89.  L.  b. 

If  a  man  knowingly  keep  a  dog  accustomed  to  bite,  and  any 
persons  coming  by  cnance  in  his  way  be  bitten,  an  action  lies 
against  the  owner,  though  he  had  no  malice  against  the  particular 
individual.  Per  Ld.  Ellenborough  C.  J.  Totsonsend  v.  Wmiken. 
9EasU9»\. 

In  an  action  on  the  case  for  keeping  a  dog  which  bit  the  plain- 
tiff; it  is  not  sufficient  to  prove  that  the  dog  was  of  a  fierce  and 
savage  didnosition,  and  generally  tied  up  by  the  defendant,  and 
that  defendant  promised  to  make  plaintiff  a  pecuniary  recompense 
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after  the  latter  had  been  bit  by  the  dog.     Beck  S^  IVifc  v.  Dyson^ 
cur.  Ld.  E,  C.J.  4  Campb.  19S.    See  also  1  SiarL  N.  P.  285. 

Binstead  y.  Bucky  2  Black.  Rep.  1117.     Trover  for  a  pointing  Dogs  straying, 
dog.    The  plaintiff  proved  the  dog  to  be  his  property,  and  that  it  Trover  lies  for 
was  found  at  the  defendant's  house  twelve  months  after  it  was  lost,  a  dog  lost. 
The  defendant  said  the  dog  strayed  there  casually,  and  demanded 
^lOs.  for  twenty  weeks'  keeping  before  he  would  deliver  up  the  dog. 
A  verdict  was  given  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  whether  this  refusal  amounted  to  a  conversion  of  the  dog. 
But  the  counsel  for  the  defendant  declined  arguing  the  question  ; 
and  the  plaintiff  had  judgment. 

By  the  10  Geo.  3.  c.  18.  $  1.  If  any  *person  shall  steal  any  loG.  3.  c  is. 
dog  or  dogs  of  any  kind  whatsoever  from  the  owner  thereof,  or  Stealing  dogs, 
from  any  person  intrusted  by  the  owner  therewith,  or  shall  sell, 
buy  or  receive,  harbour,  detain  or  keep  any  dog  or  dogs  of  any 
kind  whatsoever  knowing  the  same  to  have  been  stolen :  every 
9uch  person  shall,  on  conviction  upon  the  oath  of  one  witness, 
or  his  own  confession,  before  two  justices,  forfeit  for  the  first 
offence  any  sum  not  exceeding  30/.  nor  less  than  20/.  as  to  such 
justices  shall  seem  meet,  together  with  the  charges  previous  to  « 

and  attending  such  conviction,  to  be  ascertained  by  such  justice 
before  whom  tlie  offender  shall  be  convicted ;  and  if  not  forthwith 
paid,  the  said  justices  shall  commit  the  offender  to  the  common 
gaol  or  house  of  correction  for  any  time  not  exceeding  twelve 
calendar  months,  nor  less  than  six,  or  until  the  penalty  and  charges 
shall  be  paid ;  and  if  any  person,  having  been  convicted  as  afore- 
said, shall  afterwards  be  guilty  of  the  like  offence,  and  shall  be 
thereof  convicted  in  like  manner  as  aforesaid,  every  such  person 
shall  forfeit  not  exceeding  50/.  nor  less  than  30/.  as  to  such  jus- 
tices shall  seem  meet,  together  with  the  charges  previous  to  and 
attending  such  conviction,  to  be  ascertained  by  such  justices  be- 
fore whom  the  offender  shall  be  convicted ;  which  said  penalties 
or  any  of  them,  when  recovered,  shall  be  paid  half  to  the  in- 
former and  half  to  the  poor ;   and   upon  non-payment  thereof 
such  justices  shall  commit  the  offender  to  the  common  gaol  or 
house  of  correction  for  any  time  not  exceeding  eighteen  months, 
nor   less  than   twelve,  or  until  the  penalty  and  charges  shall  be 
paid ;  and  such  justices  shall  also  order  the  offender  to  be  publicly 
whipped  within  three  days  after  such  commitment,  in  the  town 
wherein  such  gaol  or  house  of  correction  shall  be,  between  the 
hours  of  twelve  and  one  of  the  clock. 

§  2.  And  one  justice,  on  information  to  him  made,  may  grant 
a  warrant  to  search  for  any  dog  stolen  as  aforesaid ;  and  in  case 
any  such  dog  or  the  skiti  thereof  shall  upon  such  search  be  found, 
to  take  and  restore  such  dog  or  skin  to  the  owner  thereof:  and  the 
person  in  whose  custody  or  possession  such  dog  or  skin  shall  be 
so  found  (in  case  it  shall  appear  that  such  person  was  privy  to  such 
dog  having  been  stolen,  or  that  such  skin  was  the  skin  of  any  dog 
stolen  as  aforesaid,)  shall  be  subject  and  liable  to  the  like  penal- 
tics  and  punishments,  as  persons  convicted  of  stealing  any  dog 
arc  lierein  before  made  subject  and  liable  to. 

§  ^,  And  for  the  more  easy  convictien  of  offenders,  the  justices 
may  cause  the  conviction  to  be  drawn  up  in  the  following  form,  or 
to  the  same  effect,  as  the  case  may  happen ; 
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10  G.  3.  c.  18. 
Form  of  con- 
viction. 


Appeal. 


Difficulties 
upon  the 
statute. 
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Be  it  remembered,  That  on  the 


the  year   of  our  Lord 


day  of 


in 


A.  B*   u  convicted  bejore  us 


of  his  majesty* s  justices  of  the  peace  for  the  counii/ 
(specifying  the  offencey   and  die  time  and  place 


of  .      . 

when  and  where  the  same  was  committed,  as  the  case  shall  be). 
Given  under  our  hands  and  seah  the  day  and  year  aforesaid. 

$  4.  Provided,  that  if  any  person  shall  think  himself  aggrieied 
by  any  thing  done  in  pursuance  of  this  act,  such  person  may  ap- 
peal to  the  next  general  quarter  sessions  for  the  county  or  place 
within  four  days  afler  the  cause  of  complaint  shall  have  arisen; 
such  appellant  giving  fourteen  days'  notice  at  least  in  writing  of 
his  intention  to  appeal,  and  of  the  matter  thereof,  to  the  person 
whose  acts  are  complained  against ;  and  within  two  days  aftei 
such  notice  entering  into  a  recognisance  before  a  justice,  with 
two  sureties,  conditioned  to  tiy  such  appeal,  and  abide  the  order 
of  and  to  pay  such  costs  as  shall  be  awarded  by  the  justices  at 
such  quarter  session :   and  the  said  justices  at  such  session,  on 
proof  of  such  notice  and  recognisance,  shall  hear  and  finally  de- 
termine the  appeal  in  a  summary  way,  and  award  such  costs  to 
the  parties  appealing  or  appealed  against,  as  they  shall  think 
proper :  and  their  determination  shall  be  final ;  and  no  order  or 
other  proceedings  touching  the  conviction  of  any  offender  against 
this  act  shall  be  quashed  for  want  of  form,  or  be  removed  by  tet- 
tiorari  or  other  writ  into  any  of  his  majesty's  courts  of  record  at 
Westminster. 

[Here  seem  to  be  some  difficulties  upon  this  act :  as. 


may  be  doubtful  whether  upon  this  act  it  is  penal  to  ateai  a  bitdk. 
In  the  case  of  horse  stealings  the  act  runs,  any  horsey  mare  ar 
gelding  ;  and  it  is  not  usual,  where  a  man  has  stolen  a  mare,  to 
indict  nim  for  stealing  a  horse.  And  so  tender  is  the  law  in  these 
matters,  that  when  by  the  1  Ed.  6.  c.  12.  it  was  enacted,  that  no 
person  or  persons  convicted  of  stealine  horses,  mares  or  geldings, 
should  be  admitted  to  the  benefit  of  clergy,  this  was  not  thought 
sufficient  to  exclude  from  the  said  benefit  any  person  who  should 
steal  only  one  horse,  mare  or  gelding ;  but  an  explanalozy  act 
(2  &  3  Ed.  6.  c.  33.)  was  thought  necessary  for  ttiat  piupose. 
And  it  may  be  argued  that  in  a  case  so  penal  the  statute  shall  not 
be  extended  further  than  the  words  will  strictly  bear. 

(2)  With  respect  to  the  penalties :  As  the  clause  stands,  theft 
may  be  a  doubt  concerning  the  application  of  the  forfeitures  for 
the  first  ofience ;  for  though  it  is  said,  That  the  said  forfeitures 
or  any  of  them  shall  be  paid  half  to  the  informer  and  half  to  the 
poor,  yet  in  the  very  next  words  following,  it  is  said,  that  on 
nonpayment  thereof  the  justices  shall  commit  the  offender  for  ant 
time  not  exceeding  eighteen  months  nor  less  than  twelve,  which 
words  are  only  applicable  to  the  penalty  for  a  second  or  other 

subsequent  offence. In  like  manner  it  seems  doubtful  whethtT 

the  whipping  shall  be  understood  for  the  first  or  only  for  a  suh* 
sequent  oflcnce.  Also  the  special  time  of  whipping  is  not  cleaHv 
ascertained,  being  only  bettueen  the  hours  of  ttoelve  and  one  oftk 
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chck,  which  may  be  either  in  the  morning  soon  after  midnight  or  lo  G.3.  c.  18. 

in  the  afternoon. There  is  also  a  small  mistake,  where  it  is 

said,  that  the  charges  of  conviction  shall  be  ascertained  by  the 
justice  before  whom  the  offender  shall  be  convicted ;  whereas  the 
conviction  must  be  by  two  justices. 

(S)  The  clause  concerning  the  appeal  seems  inconsistent,  or 
otherwise  unintelligible.  The  appeal  must  be  to  the  next  general 
quarter  sessions,  xotthinjbur  days  after  the  cause  of  complaint  shall 
ariscy  and  of  this  fourteen  day^  notice  shall  be  given  to  the  person 
tvhose  acts  are  complained  og^aiW.—*  Whatever  these  woros  ma^ 
signify,  the  imprisonment  is.  still  going  on ;  for  if  the  forfeiture  is 
not  forthwith  paid,  the  offender  shall  be  committed:  and  at  all 
events,  the  whipping  will  be  over  before  the  appeal  can  com- 
mence.] 

Rex  V.  HelpSf  3  Af.  &  5.  S31.     A  commitment  for  dog  stealing  r«  t.  Helps, 
directed  to  the  constable  and  the  covemor  of  the  house  of  correc-  3  M.  &  S.  331. 
tion  Coldbath'Jieidsy  was  returned  upon  a  habeas  corpus^  to  the 
effect  following : 

Middlesex  (ss).  Whereas  Bryan  HelpSy  late  of  the  parish  of 
Paddington^  in  the  county"  of  Middlesex^  came  before  us,  P.  N. 
and  G.  F*  two  of  his  majesty's  justices  of  the  peace  in  and  for  the 
said  county,  and  was  charged,  and  convictea  before  us  the  said 
justices,  at  Marlhorough^streety  in  the  said  county,  on  the  1st  of 
Jvne  1814,  upon  the  oaths  of  ■/.  Wilson  and  others,  of  having,  on 
the  16th  of  May  1814,  at  the  parish  of  Paddington^  in  the  said 
county,  unlawfully  stolen  a  certain  dog  of  the  spaniel  kind»  the 
property  of  the  said  /.  W.y  from  one  «/.  T.  G.,  being  a  person  en- 
trusted by  the  said  /•  fT.,  the  owner  thereof,  with  the  said  dog, 
contrary  to  a  certain  act  of  parliament,  &c.  (a),  for  which  offence,  (a)  lo  G.3. 
we  the  said  two  justices  did  order  and  adjudge  the  said  B*  Hdps  c.  is. 
to  forfeit  and  pay  the  sum  of  30/.  of  lawful  money,  &c.  to  be  ap^ 
plied  in  such  manner  as  the  law  directs,  and  which  the  said  B,  He^ 
did  neglect  and  refuse  to  pay,  and  did  enter  into  a  recognisance 
before  us  the  said  justices  with  two  sufficient  sureties  for  his  per- 
sonal appearance  at  the  then  nextgeneral  quarter  sessions  of  the  peace 
to  be  holden  for  the  said  county  of  Middlesex,  then  and  there  to 
prosecute  his  appeal  with  effect  to  the  said  conviction,  and  to  abide 
the  order  of,  and  pay  such  costs  as  should  be  awarded  by  the 
justices  at  such  quarter  sessions,  and  at  which  said  quarter  sessions, 
the  appeal  of  the  said  B.  Helps  was  heard,  and  what  was  alleged 
by  the  respective  parties,  their  counsel,  and  witnesses,  in  and 
concerning  the  premises,  and  it  was  ordered  by  the  court  that  the 
said  conviction  be,  and  the  same  was  then  and  there  affirmed ;  and 
it  was  further  ordered,  that  the  said  Bm  Helps,  should  forthwith 
pay  or  cause  to  be  paid  unto  John  Tapper  the  informer  in  that 
behalf  6/.  6s*  for  the  costs  and  charges  by  him  incurred  in  defend- 
ing the  said  appeal,  which  said  penalty  of  30/.  the  said  B.  Helps 
doth  neglect  and  refuse  to  pay,  or  cause  to  be  paid,  and  also  doth 
neglect  and  refuse  to  pay  the  said  sum  of  61. 6s.  thereby  disobeying 
the  order  of  the  said  court :  These  are  therefore,  in  his  majesty's 
name  to  command  you,  the  said  constable  to  take,  &c.  and  you 
the  said  governor  to  receive  the  body  of  the  said  B.  Helps  into 
your  custody,  and  him  safely  keep  without  bail  or  mainprize  for 
six  calendar  months,  or  until  the  said  penalty  of  30/.  shall  be  paid, 
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R.  T.  Helps.      ^C'    Dated  the  4th  of  Nov.  1814,  under  the  hands  and  seals  of 

the  said  justices. 

Exception  was  taken  to  this  commitment,  that  as  the  statote 
directs  the  penalty  to  be  paid,  one  moiety  to  the  infonner,  and  ths 
other  moiety  to  the  poor  of  the  parish  where  the  ofiPencc  shall  be 
committed,  it  should  have  been  shewn  by  the  conviction  who  is  the  in- 
former; and  then  the  adjudication  that  the  penalty  should  be 
Salk.  383.  applied  as  the  law  directs  would,  according  to  Hegina  v.  BarUttf 

8  East  568        ^^^^   been   well   enough.     But  Rex  v.  Seale  has  decided,  that 

if  the  person  to  whom  any  proportion  of  the  penalty  is  given 
bo  not  ascertained  in  the  conviction,  it  is  ill.  Also  the  justices 
should  have  adjudged  in  the  conviction  that  if  the  penalty  werenoc 
forthwith  paid,  the  offender  should  be  committed,  &c.  for  so  the 
s  T.  R.  96.        statute  directs ;  and  it  was  said  by  the  Court  in  Rex  v.  Dimp$€y 

that  a  judgment  is  an  entire  thing,  and  one  part  of  it  cannot  be 
given  at  one  time,  and  another  at  a  subsequent  time ;  but  here  the 
justices  have  waited  to  make  one  part  of  their  adjudication  until 
after  the  appeal.  It  was  urged,  in  reply,  that  to  warrant  a  commit- 
ment there  must  be  a  lawful  conviction,  for  though  the  statute  as  to 
the  conviction  takes  away  a  certiorari^  yet  the  commitment  must 
Ld.  Raym.213.  contain  lawful  cause.    And  in  Dr.  Groenvelfs  case  it  was  resolved, 

'<  that  the  cause  of  commitment  ought  to  be  certain,  to  the  end 
that  the  party  may  know  for  what  he  suffers,  and  how  he  may 
regain  his  liberty. '  But  if  the-  conviction  do  not  point  out  the 
informer,  how  can  the  party  know  to  whom  he  is  to  pay  the  penalty, 
and  regain  his  liberty  ?  And  the  conviction  cannot  be  helped  by 
matter  dehors  ;  so  that  the  informer  being  named  in  a  subsequent 
part  of  this  commitment  will  not  remedy  it.  Ld.  JEllenborougk 
C.  J.  said,  if  the  conviction  formed  a  stage  of  thb  proceeding  at 
which  we  were  to  stop,  in  order  to  look  into  its  sufficiency  or  in- 
sufficiency, I  should  probably  be  of  opinion,  that  it  ought  to  point 
out  the  informer.  But  we  cannot  consider  the  case  upon  the 
Conviction ;  the  statute  has  taken  away  the  certiorari  ;  we  cannot 
intend  that  the  original  did  not  contain  something  more ;  we  can 
only  look  to  this  ultimate  proceeding.  Looking,  then,  at  that 
alone  which  is  before  us,  we  find  when  we  come  to  the  affirmance 
'  of  the  conviction  upon  appeal,  that  it  does  appear  with  sufficient 
certainty  who  the  informer  is.^  By  the  ultimate  adjudication  both 
the  parish  and  the  name  of  tHe  informer  are^ipplied.  Le  Blam 
J.  said,  I  think  the  offender  has  notice  upon  tji^wbole  commitment 
who  is  the  informer  and  which  is  the  parish  tb  whom  the  penalty 
is  to  be  paid.  Baiflei/  J.  said,  this  is  not  a  commitment  which  in 
Itself  comprises  the  conviction  of  the  offender,  but  the  commitment 
recites  some  other  conviction.  And  in  that  recital  it  is  not  neces- 
sary that  every  thing  should  he  stated  which  is  requisite  in  the 
conviction  itself;  therefore  when  the  recital  states  that  he  was 
convicted  in  a  penalty,  to  be  applied  in  such  manner  as  the  law 
directs,  that  is  perfectly  consistent  with  its  being  more  particularly 
specified  in  the  conviction  itself  to  whom  the  penalty  is  to  be 
distributed.     Prisoner  remanded. 


A.     Indictment  for  keeping  a  Mastiff  unmnzzled. 
Westmorland.     ^HE  jurors  for  our  lord  the  king  upon  their  oath 


present,  that  A.  O.  late  of  the  parish  of- 

in  the  said  county,  on  the day  of ,  iw 

the  — — —  y^ar  of  the  reign  of  our  sovereign  lord  George  the 

third,  of  the  vnited  kingdom  of  Great  Britain  and  Ireland,  king, 

defender  of  the  faith,  and  on  divers  other  days  and  times  between  that 

day  and  the  day  of  the  taking  of  this  inquisition,  at  the  parish  afore- 

said  in  the  county  aforesaid,  near  unto  the  king*s  common  hightoay 

there  unlawfully  d'ul  keep  and  still  doth  keep,  a  certain  large  dog  of  a 

fierce  and  furious  nature ;  and  the  said  dog,  on  the  said  * 

day  of  '  in  the  year  aforesaid,  and  on  the  said  other  days 

and  timeSf  at  the  parish  aforesaid^  in  the  county  aforesaid,  near  unto 

tfie  said  highway  there  unlawfully  did  permit  and  suffer  and  still  doth 

permit  ajid  suffer  to  go  unmuzzled  and  at  large^  by  reason  whereof 

the  liege  subjects  of  our  said  lord  the  king,  on  the  said  ■  day 

of  ■  in  the  year  aforesaid,  and  on  the  said  other  days  and 

times,   at  the  parish  aforesaid,  in  the  county  aforesaid,  could  not  nor 

can  they  now  go,  return,  pass',  and  labour  in  and  through  the  said 

highway  there^  without  great  danger  and  luuard  of  being  bitf  maimed, 

and  torn  by  the  said  dog,  and  losin^r  their  lives,  to  the  great  damage^ 

terror,  and  common  nuisance  of  all  the  liege  subjects  of  our  said  lord 

ihe  king,  in,  by,  and  through  the  said  highway  there  going,  returning, 

passing,  repassing,  and  labouring,  to  the  evil  example  of  all  others 

in  the  like  case  offending,  and  against  the  peace  of  the  said  lord  the 

king,  his  crown  and  dignity, 

B.  Conviction  on  Stat.  10  Geo.  3.  r.  18.  for  stealing 

a  Dog. 

StafFordHhire  7    J^E  it  remembered,  that  on  the —  day  of 

to  wit.       3  in  the  year  {^  our  lord  I82O9  A.  O.  w 

convicted  before  us  W.  S.  and  S.  P.  esquires,  two  of  his  majesty's 
justices  of  the  peace  in  and  for  the  said  county  of        •  ,  for  that 

he  the  said  A.  O.  within  six  months   now  last  past,  to  wit  on  the 

day  of  this  present  month  of in  the  saiilyear  of  our^ 

I-orci  1820,  at  the  parish  of  m  the* said  county,  unlawfully 

and  against  the  form  of  the  statute,  did  steal  one  spaniel  dog  the 

property  of  C.t),  of ,  gentleman.      Given   under  our  hands 

*tnd  seals,  &c. 

W.  S. 
S.P. 

C.  Conviction  on  the  same  Act,  for  receiving  a  Dog 

knowinnr  it  to  have  been  stolen. 

Staffordshire!  ^£   il  remembered,   that  on  the  ^f^y  of 

to  wit.       J  ■  3fc.  A.  O.  is  convicted  before  us  W.  S. 

and  S.  P.  esquires,  two  Sfc.  for  that  he  the  said  A.  O.  on  ^c.  at  8(r. 
unlawfully  and  against  the  form  of  the  statute  in  this  behalf  made 
and  provided,  did  receive,  harbour,  detain  and  keep  one  spaniel  dog, 
the  property,  ^c.  he  the  said  A.  O.  well  knowing  the  said  dog  to  have 
been  stolen.     Given,  ^c. 
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D.     Information  before  one  Justice  to  ground  a 

Search  Warrant. 

Staffordshire')  ^£  t*  remembered,  that  on  the  ioy  of 

to  wit.     3  _— ^_  in  the  year  of  out  Lord  oAe  thomtand 

eight  hundred  and  twentt/,  at  — -^— —  in  the  said  county  of  ■ 
A.  B.  yeoman,  in  his  proper  person  cometh  before  me  S.  P.  esquire, 
one  of  liis  majesty^ s  justices  of  the  peace  in  and  for  the  said  ctmntyj 
and  upon  his  oath  before  me  the  said  justice  deposeth  and  saithf  that 
he  has  lately  lost  a  terrier  dog  of  a  black  and  tan  colour ,  and  that 
he  hath  cause  to  suspect  and  doth  suspect  tJiat  C.  D.  q/*  .^_ 
aforesaid  did  steal  the  same,  and  that  the  skin  of  the  said  dog  U 
now  concealed  in  the  dwelling-house  of  the  said  C.  D.  at  — —- ^—  in 
the  parish  of  ■  and  said  county,  A.  B. 

Exhibited  before  me  upon  oath,  this 
'  day  of  ,  one  thousand  eight  hundred  and  Stoentu, 

S.  P. 

£•     Search  Warrant  upon  the  foregoing  Information. 

County  of '^   A  FTER  reciting  the  complaint  as  stated  in  the  in- 

. >        formation,  proceed  thus :  —  These  are  therefore  tf» 

to  wit.  3  command  you  to  make  diligent  search  for  the  said  doe- 
skin, in  the  said  dweUing-house  of  the  said  A.  B.  and  if  you  shall  fani 
it  therein,  then  that  you  bring  the  same  before  me  at  this  place,  and  also 
cause  the  said  A.  B.  to  come  before  me,  and  C.  G.  clerk,  one  other 
of  his  majesty*s  justices  of  the  peace  in  and  for  the  said  county,  at 
this  place  to-morrow  mornifig  at  eleven  o*clock,  to  answer  the  saH 
complaint  and  to  make  defence  tliereto,  and  to  be  dealt  with  according 
to  law.     Give}i,  8sc. 

Sir  John  Fielding,  in  his  ohservations  on  the  penal  laws,  page 
^1.  "  recommends  it  to  all  persons  to  put  brass  or  steel  coUan 
on  their  does'  necks,  with  the  name  and  place  of  abode  of  thar 
owners,  and  to  fasten  them  with  a  pad-locK ;  for  the  stealing  such 
collars  being  felony,  it  will  facilitate  the  punishing  of  the  offender; 
and  the  dog,  when  found,  is  recoverable  by  action." 

SDoor,  tftea&ing  optn«    See  Ztmu 

SDotoer*    See  i^orfttturr^ 

S[)runiietimsi0»    See  Zltftou0i0^ 

SDuelling.    See  ^omtiifc* 


dtopftiam.    See  QSagraiit0, 

(tmitiiltmmt*    See  CBeat. 

Q^mbrarerp.    See  f^mttnmttt. 
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nPHIS  is  to  be  understood  of  escapes  in  criminal  cases ;  and 
not  in  civil  cases,  as  for  debt,  or  the  like. 

An  escape  is,  where  one  that  is  arrested  gaineth  his  liberty   Escape,  whac 
before  he  is  delivered  by  course  of  law.     Terms  of  the  L, 

Escapes  are  of  three  kinds.     1 .  By  a  person  who  hath  the  Sereral  kinds 
offender    in    his    custody;    this  is  properly   called   an  escape,  thereof. 
2.  Caused  by  a  stranger;    this  is  commonly  called  a  rescue 
S.  By  the  party  himself;  either  without  force,  which  is  simply  an 
escape,  or  with  force,  which   is  prison  breaking,    Rescous  and 
prison  breaking  are  treated  of  under  their  respective  titles ;  and 
this  title  treats  onl^  of  escapes  properly  so  called.    Concerning 
which  we  will  treat  m  the  following  order : 

^     h  Of  Escape  by  the  ParUi  himself 

[13  G.  3.  c.  31.  —  44  G.  3.  c.92.  —  45  G.  3.  c.92.— 
54  G.  3.  c.  186.] 

II.  Escape  si^ered  by  a  Private  Persmi. 

III.  Escape  sitffered  by  an  Offica\ 

IV.  What  is  a  voluntary^  and  "mhal  a  negligent  Escape, 
V.  Concerning  the  retaking  of  a  Persofi  escaped. 

VI,  Indictment^  for  an  Escape. 
VII.  Trial  and  Conviction  for  an  Escape, 
VIII.  Punishment  of  an  Escape, 
IX.  Aiding  in  attempting  to  Escape. 

[16G.2.  C.31.] 

I.  Of  Escape  by  the  Pa^iy  himself. 

As  all  persons  are  bound  to  submit  themselves  to  the  judgment  Eaciqie  hf 
of  the  law,  and  to  be  ready  to  be  justified  by  it,  whoever  in  any  ptrty  himself. 
case  refuses  to  undergo  that  imprisonment  which  the  law  thinks 
fit  to  put  upon  him,  and  frees  himself  from  it  by  any  artifice  before 
such  time  as  he  is  delivered  by  due  course  of  law,  is  guilty  of  an 
high  contempt,  punishable  with  fine  and  imprisonment.  *2  Itatv, 
c.  17.  §  5.     4  Blac.  Com.  129. 

But  escape,  committed  by  the  party  himself,  belongs  more 
properly  to  the  title  iPri0on  Breaftinc,  Vol.  III. 

By  Stat.  44  Geo.  3.  c.  92.  §  3.  Offenders  against  whom  any  war-  44  G.  s,  c.  92. 
rant  shall  be  issued,  escaping  from  Ireland  into  England,  or  Scot'  §  3* 
land,  may  be  apprehended  by  an  indorsed  warrant,  and  conveyed  P"«>"*  cscap- 
to  Ireland;  and  the  fourth  section  of  the  act  makes  the  same  ^^^i^^[ 
provision  as  to  offenders  escaping  from  England  or  Scotland  into  land,  or  from' 
Jrdandy  being  apprehended  and  conveyed  back  again  to  England  Ireland  to  Great 

or  Scotland.  Britain,  to  be 

The  apprehension  of  persons  escaping  from  Enf^land  into  Scot-  apprehend^ 
landy  and  from  Scotland  into  EnglanSy  is  provided  for  bv  stat.  back  aaain.' 
13  Geo. 3.  c.31.    And  as  to  admitting  persons  apprehended  in 
£nglandf  Scotland  and  Irdand,  to  bful,  for  bailable  offences,  see 
statutes  45  Geo.  3.  c.  92.,  and  54  Geo.  3.  c.  186.  which  latter  stat.  54  G.  5.  c  186, 
§  2.  enacts  that  all  warrants  issued  in  England,  Scotland,  or  Ire-  ^  ^' 
/and,  respectively,  may  and  shall  be  indorsed  ^md  executed,  and 
enforced  and  acted  upon,  in  any  part  of  the  United  Kingdom,  in 
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i4G.3.  c.  18G.  like  manner  as  is  directed  by  the  13  Geo.  S.  r.  31.  in  relation  to 
§  3-  warrants  issued  or  granted  in  England  and  Scotland  respectiveW. 

as  fully  as  if  all  the  provisions  of  the  said  act  were  made  part  of 
this  act,  as  to  every  ])art  of  the  United  Kingdom  and  as  to  all  jus- 
tices of  the  peace,  sheriff's  officers,  constables  or  other  officer  or 
officers  of  the  peace  in  Ireland,  as  well  as  in  England  and  Scot- 
land respectively.     See  also  title  aaarrant,  Vol.  V. 

II.  Escape  siiffered  by  a  Private  Person, 

Escape  by  a  It  seems  to  be  a  good  general  rule,  that  wherever  any  person 

pnvate  person.    Y^^Xh  another  lawfully   in   his  custody,   whether  upon  an  arrest 

made  by  himself  or  another,  he  is  guilty  of  an  escape,  if  he 
suffer  him  to  go  at  large  before  he  hath  discharged  himself  of 
him,  by  delivering  him  over  to  some  other  who  by  law  ought  to 
have  the  custody  of  him.     2  Hato.  c.  20.  §  1 . 

And   the   law  is  generally   the  same,   in  relation  to  escapes 
suffered  by  private  persons,  as  by  officers*     Id, 

III.  Escape  suffered  by  an  Officer, 
Escape  by  an  jn  order  to  make  an  escape,  there  must  be  an  actual  arrest ; 

officer.  j^^jj  therefore  if  an  officer,  having  a  warrant  to  arrest  a  man  See 

him  shut  up  in  a  house,  and  challenge  him  as  his  prisoner,  but 
There  must  be  never  actually  have  him  in  his  custody,  and  the  party  get  free» 
a  previous  ^^xq  officer  cannot   he  charged  with  an  escape.     2  Haxx.  c,  19. 

"'"*•  f  1 .     1  Hale,  59i. 

And  justifiable.  The  arrest  must  be  also  justifiable  ;  for  if  it  be  either  for  a  sup- 
posed crime,  where  no  such  crime  was  committed,  and  the  party 
neither  indicted  nor  appealed,  or  for  such  a  slight  suspicion  of  an 
actual  crime,  and  by  such  an  irregular  mittimus  as  will  neither 
justify  the  arrest  nor  imprisonment,  the  officer  is  not  guilty  of  an 
escape,  by  suffering  the  prisoner  to  go  at  large.  2  //axo.  c,  19.  §  2. 
An^or  a  erf-  And  as  the  imprisonment  must  be  justifiable,  so  it  must  be  also 
minal  offence,     for  ^  criminal  offence.     Id.  §  3. 

And  not  do*  The  imprisonment  must  also  be  continuing  at  the  time  of  the 

uined  only  for    escape ;   and  its  continuance  must  be   grounded   on  that  satis- 
f«*««  faction  which  the  public  justice  demands  for  the  crime  committed. 

So  that  if  a  prisoner  be  acquitted,  and  detained  only  for  his  fee>. 
'  it  will  not  be  criminal  to  suffer  him  to  escape,  though  the  judg- 

ment were  that  he  be  di:,charged  paying  his  Jees ;  he  being  de- 
tained, not  as  a  criminal,  but  only  as  a  debtor :  but  if  a  person, 
convicted  of  a  crime  be  condemned  to  imprisonment  for  a  cer- 
tain time,  and  also  **  until  he  pays  his  fees,**  and  he  escape  aftei 
such  time  is  elapsed,  without  paying  them,  perhaps  such  escape 
may  be  criminal,  for  it  was  part  of  the  punishment  thatjthe  imprison- 
ment be  continued  till  the  fees  should  be  pa]d(<7).  2  Hem,  c.  H'. 
J  4".  1  Russ,  531. 
Too  much  liber-  Also,  it  is  an  escape  in  sonic  cases  to  suffer  a  prisoner  to  bavi* 
ty,  an  escape.      greater  liberty  than  by  the  law  he  ought  to  have ;  as  to  admit  a 

person  to  bail,  who  by  law  ought  not  to  be  bailed,  but  to  be  kept 
m  close  custody.    2  Hatv,  c  19.  §  5, 

So  if  a  gaoler  or  other  officer  shall  license  his  prisoner  to  go 

abroad  for  a  time,   and  to  come  again,  this  is  aji  escape*  t.»vc?« 

though  the  prisoner  return  again.     Dalt,  c,  159- 

LoHing  sight,  If  the  gaolcr  so   closely  pursue  tlie   prisoner  who   flies  fror. 

an  escape.  \\\m,  that  he  retakes  him   without  losing  sight  of  him,  the  Li* 

>;  fly  9t«t.  55  G.  5.  e.  .70,  all  fe^s  payable  by  Prisoners  are  aUtlislicd. 
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looks  on  the  prisoner  so  far  in  his  power  all  the  time,  as  not  to 
adjudge  such  a  flight  to  amount  at  all  to  an  escape :  but  if  the 
ffaoler  once  lose  sight  of  the  prisoner,  and  afterwards  retake 
him,  he  seems  in  strictness  to  be  guilty  of  an  escape.  2  Hato. 
c.  19.  §  6. 

But  it  must  be  by  a  known  officer  of  the  law.  T.  Hilly  a 
yeoman  wardour  of  the  Tower,  and  Dod,  the  gentleman  gaoler 
there,  were  indicted  for  the  negligent  escape  of  Colonel  Parker^ 
committed  to  the  Tower  for  high  treason.  Xord  Lucasy  the  con- 
stable of  the  Tower,  had  committed  the  Colonel  to  the  care  of 
the  defendants,  to  be  kept  in  the  house  of  the  defendant  Hill. 
The  judges  present  {0,B,  Januarj/  1 694*)  were  of  opinion,  that 
the  defendants  were  not  such  officers  as  the  law  took  notice  of, 
and  therefore  could  not  be  guilty  of  a  negligent  escape.  It  was 
merely  a  breach  of  trust  to  Lord  Lucas,  their  master. 

Upon  the  same  principle,  S,  Stick,  a  wardour  of  the  Tower, 
who  was  indicted  at  the  same  sessions  for  the  negligent  escape 
of  Lord  Clancariy,  was  acquitted. 

But  it  is  laid  cfown,  that  whoever,  dejacto,  occupies  the  office 
of  a  gaoler,  is  liable  to  answer  for  a  negligent  escape,  and  that  it. 
is  no  way  material  whether  his  title  to  the  office  be  legal  or  not. 
2  Haw.  c.  19.  §  d8. 

IV.  What  is  a  voluntary^  and  wkat  a  negligent  Escape. 

Wherever    an  officer,   who  hath  the  custody  of  a  prisoner,  Voluntary . 
charged  with  and  guilty  of  a  capital  offence,  doth  knowingly  give  cK»pe,  what. 
him  his  liberty,  with  an  intent  to  save  him  from  his  trial  or  exe- 
cution, this  is  a  voluntary  escape.    2  Haw.  c.  19.  $  10. 

A  negligent  escape  is,  when  the  party  arrested  or  imprisoned  Negligent 
doth  escape  against  the  will  of  him  that  arrested  or  imprisoned  ^*<^*P^>  ^^t. 
him,  and  is  not  freshly  pursued  and  taken  again  before  he  hath 
1o6t  the  sight  of  him.    Dalt.  c.  159. 

If  the  constable  or  other  officer  shall  voluntarily  suffer  a  thief.  Suffering  a  pri- 
being  in  his  custody,  to  go  into  the  water  to  drown  himself,  this  toner  to  kill 
escape  is  felony  in  the  constable,  and  the  drowning  is  felony  in  li>n>s^* 
the  thief:  Otherwise  if  the  thief  shall  suddenly,  without  the  assent 
of  the  constable,  kill,  hang,  or  drown  himself,  this  is  but  a  negli- 
gent escape  in  the  constable.    Id. 

It  appears  to  have  been  holden,  that  it  is  an  escape  in  a  con- 
stable to  discharge  a  person  committed  to  his  custody  by  a  watch- 
man, as  a  loose  and  disorderly  woman,  and  a  street-walker, 
although  no  positive  charge  was  made.     Rex  v.  Bootie^  2  Burr. 

V.  ConcefTiing  the  Betaking  of  a  Person  escaped. 

If  an  officer  hath  arrested  a  man  by  virtue  of  a  warrant,  and  Let  go  volun- 
then  taketh  his  promise  that  he  will  come  again,  and  so  letteth  unly  cannot  be 
him  go,  the  officer  cannot,  after  arrest,  take  him  again  by  force  >^^»* 
of  his  former  warrant,  for  that  this  was  by  the  consent  of  the 
officer.    But  if  he  return,  and  put  himself  again  under  the  cus- 
tody of  the  officer,  it  seems  that  it  may  be  probably  argued  that 
the  officer  may  lawfully  detain  him,  and  bring  him  before  the 
justice  in  pursuance  of  the  warrant.   Dalt.  c.  169.  2  Hatv.  c.  13.  $  9. 

But  if  the  party  arrested  had  escaped  of  his  own  wrong,  with-  f^Mhiuitr  *     * 
out  the  consent  of  the  officer;  now  upon  fresh  suit;  the  officer 
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may  take  him  again  and  again  so  often  as  he  escapeth,  although 
he  were  out  of  view,  or  Uiat  he  shall  fly  into  another  town  or 
county,  and  bring  him  before  the  justice  upon  whose  warrant  he 
was  first  arrested.    Dalt.  c.  169.j9. 405. 

And  it  is  said  generally  in  some  books,  that  an  officer  who 
hath  negligently  suffered  a  prisoner  to  escape  may  retake  him 
wherever  he  finds  him,  without  mentioning  any  fresh  pursuit: 
and  indeed  since  the  liberty  gained  by  the  pnsoner  is  wholly 
owing  to  his  own  wrong,  there  seems  to  be  no  reason  he  should 
take  any  manner  of  advantage  from  it.  2  Hato,  c.  19.  §  12. 
Bicaking  open  And  wherever  a  person  is  lawfully  arrested  for  any  cause,  and 
doon  to  retake,  afterwards  escapes,  and   shelters  himself  in  a  house»  the  doors 

may  he  broken  open  to  take  him,  on  a  refusal  of  admittance. 
2  Hatv.  c.  14.  §  9. 

It  is  perhaps  the  better  opinion  that  wherever  a  prisoner,  by 
the  negligence  of  his  keeper,  gets  so  far  out  of  his  power  that 
the  keeper  loses  sight  of^  him,  the  keeper  is  punishable  for  the 
escape,  notwithstanding  he  took  him  immediately  after :  And  it 
is  clear  that  he  cannot  excuse  himself  from  an  escape,  by  killing 
a  prisoner  in  the  pursuit,  though  he  could  not  possibly  retake 
him ;  but  must  in  such  case  be  content  to  submit  to  such  punish* 
ment  as  his  negligence  shaU  appear  to  deserve.    2  Hato,  c.  19.  $  IS. 

VI.  Indictment  for  an  Escape. 

It  seems  clear  that  every  indictment  (A)  for  an  escape,  whe- 
ther negligent  or  voluntary,  must  expressly  shew  that  the^  prisoner 
was  actually  in  the  defendant's  custody  for  such  a  crime,  and 
that  he  went  at  large.  And  if  for  a  voluntary  escape,  that  the 
defendant  feloniously  and  voluntarily  suffered  hmi  to  go  at  large ; 
and  it  must  set  forth,  not  the  felony  in  general,  but  the  particular 
kind  of  felony :  But  it  seems  questionable,  whether  such  cer- 
tainty, as  to  the  nature  of  the  crime,  be  necessary  in  an  indict- 
ment for  a  negligent  escape ;  for  that  it  is  not  material  in  this 
case,  whether  Uie  person  who  escaped  were  guilty  or  not. 
2  HaiK>.  c.  19.  §  14.  —  c.  25.  §  66. 

VII.  Trial  and  Conviction  for  an  Escape. 

If  the  prisoner  be  of  record  in  a  court,  and  the  gaoler  h&o% 
called  cannot  give  an  account  where  he  is,  this  is  a  couTicdon  c^ 
an  escape ;  but  seems  not  a  conviction  of  a  voluntary  escape* 
unless  the  gaoler  confesseth  it :  And  the  gaoler  may  be  fined  in 
such  a  case.     1  //a/^,  603. 

And  it  seems  to  be  clear,  that  a  keeper  who  voluntarily  sufirrs 
tried  before  the  another  to  escape  who  was  in  his  custody  for  felony,  cannot  be 
••••P**  arraigned  for  such  escape  as  for  felony  until  the  principal  be 

attainted,  for  that  the  felony  of  the  prisoner  shall  not  be  tried 
between  the  king  and  the  keeper,  because  the  prisoner  is  s 
stranger  thereunto ;  yet  he  may  be  indicted  and  tried  for  it  as  a 
misprision  before  the  attainder  of  the  principal  offender.  2  Hem. 
c.  19.  $  26.    2  Inst.  591.  592. 

VIII.  Punishment  of  an  Escape. 

PimiiiMicnt  of  If  a  felon  escape  before  arrest,  it  -is  not  punishable  in  inni  u 
ca^  before  felony ;  but  for  the  flight  he  forfeits  his  goods  when  preaented. 
""^  Hal^s  Sum,  III. 
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If  a  private  person  arrest  a  felon,  and  he  escape  by  force  from  Of  escape  bj  « 
bim,  the  townsnlp  shall  be  amerced,  but  it  seems  it  excuseth  the  private  person, 
party,  because  he  cannot  raise  power  to  assist  him :  but  if  a 
constable  or  other  officer  hath  the  custody  of  a  prisoner,  bringing 
him  to  the  gaol,  it  seems  that  a  simple  escape  by  the  rescue 
of  the  prisoner  himself  doth  not  wholly  excuse  him,  because  he 
Toaj  take  sufficient  strength  to  his  assistance.     1  HaUf  601. 

Wherever  a  person  is  found  guilty  upon  an  indictment  or  pre-  Of  a  ntgUga^ 
sentment  of  a   negligent  escape  of  a  criminal  actually  in  his  escape, 
custody,  he  is  puni&wle  by  fine  and  imprisonment,  according  to 
the  quality  of  the  offence.     21/ato.  c.  19.   $81.  — c.  20.  §6. 
1  Hdir,  600. 60*. 

And  it  seems  to  be  the  better  opinion  that  the  sheriff  is  as  much 
liable  to  answer  for  a  negligent  escape  suffered  by  his  bailiff,  as 
if  he  had  actually  suffered  it  himself,  and  that  the  court  may 
charge  either  the* sheriff  or  bailiff  for  such  an  escape;  and  if  a 
dejputy  gaoler  be  not  sufficient  to  answer  a  negligent  escape,  his 
principal  must  answer  for  him.  2  Hatv,  cA9*§  29.  Rex  v.  Felt, 
1  Ld.  Raym.  424*. 

Note.  Air.  HanokinSf  although  he  is  one  of  the  most  accurate 
of  all  writers,  yet  hath  inserted  in  this  place  certain  penalties  for 
escapes,  which  were  expired  above  200  years  before.  2  Hafn. 
c.  19.  §  34..  35. 

If  a  prisoner  for  felony  break  the  gaol,  this  seems  to  be  a  neg-  Pnsoner  break- 
ligent  escape  in  the  gaoler,  because  there  wanted  either  that  due  iog  gaoL 
strength  in  the  gaol,  that  should  have  secured  him,  or  that  due 
vigilance  in  the  gaoler  or  his  officers  to  have  prevented  it ;  and 
therefore  it  is  lawful  for  the  gaoler  to  hamper  them  with  irons  to^  Gaoler  may  tron 
prevent  their  escape ;  for  if  gaolers  might  not  be  punished  for  this  pruonen. 
as  a  negligent  escape,  they  would  be  careless  either  to  secure 
their  prisoners,  or  to  retake  them  that  escape.     1  Hitle,  601  • 

It  aeems  to  be  generally  agreed  that  a  voluntary  escape  suffered  Of  a  volontaiy 
by  an  officer  amounts  to  the  same  kind  of  crime  and  is  punishable  ^x^P^- 
in  the  same  den'ee  as  the  offence  of  which  the  party  was  guilty, 
and  for  which  he  was  in  custody,  whether  it  be  treason,  felony,  or 
trespass.     2  Haxo.  c.  19.  $  22. 

But  yet  a  voluntary  escape  is  no  felony,  if  the  act  done  were 
aot  felony  at  the  time  of  the  escape  made,  as  in  case  of  a  mortal 
wound  given,  and  the  party  not  dying  till  after  the  escape ;  but 
tlie  officer  may  be  fined  to  the  value  of  his  goods.    Dalt.  c.  159. 

Also  a  voluntary  escape  suffered  by  one  who  wrongfully  takes 
Lipon  him  the  keeping  of  a  gaol  seems  to  be  punishable  in  the 
lame  manner  as  if  he  was  never  so  rightfully  entitled  to  such  cus- 
tody ;  for  that  the  crime  is  in  both  cases  of  the  same  ill  conse- 
jueace  to  the  pubHc;  and  there  seems  to  be  no  reason  that  a 
vroD^ful  officer  should  have  greater  favour  than  a  rightful,  and 
hat  for  no  other  reason  but  because  he  is  a  wrongful  one.  2  Haxv, 
.19.  §23. 

But  it  seemeth  to  be  clear  that  no  one  is  punishable  as  for 
blony  for  the  voluntary  escape  of  a  felon,  but  the  person  only 
fho  is  actually  guilty  of  it;  and  therefore  that  the  principal 
;aoler  is  only  fineable  for  a  voluntary  escape  suffered  by  his  de- 
uty ;  for  that  no  one  shall  suffer  capitally  for  the  crime  of 
Dother.  Id.  §  27. 
And  therefore,  although  in  all  civil  causes  the  sheriff  is  to  be 
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responsible^  or  the  gaoler,  at  election,  yet  if  the  gaoler  do  Yolun- 
tarily  suffer  a  felon  in  his  custody  to  escape,  this,  inasmuch  as  it 
reacheth  to  life,  is  felony  only  in  the  gaoler  that  was  immediately 
trusted  with  the  custody,  and  not  in  the  sheriff.     1  Hale,  597. 

For  the  escape  must  be  voluntarily  permitted  in  him  that  per- 
mitted it,  which  could  not  be  in  the  high  sheriff,  though  it  were 
such  in  the  gaoler,  for  he  was  not  privy  to  it,  and  therefore  could 
not  do  it  feloniously ;  but  it  was  a  negligent  escape  in  him,  in 
trusting  such  a  person  with  the  custody  of  his  prisoners,  that 
would  be  false  to  his  trust,  and  therefore  the  sheriff  shall  pay,  but 
not  corporally  suffer  for  the  miscarriage  of  his  gaoler.  1  Hide, 
597.  598. 

But  although  the  felony  for  which  a  man  is  committed  be  not 

within  clergy,  yet  the  person  who  voluntarily  suffers  him  to  escape 

shall  have  the  benefit  of  clergy.     1  Halr^  599. 

59  G. 3.  c.  9.  Stat.  59  Geo.  3.  c.  9.  J  IS.  (The  Mutiny  Act)  enacts,  that  if  any 

§  ^^-  offender,  under  sentence  of  death  by  a  court-martial,  shall  obtain 

ofTe^ers^^^    ^  Conditional  pardon  (as  mentioned  in  the  act),   all  the  laws  in 

fenced  by  a  '     force  touching  the  escape  of  felons  under  sentence  of  death,  shall 

court  martial,     opply  to  sucli  offender  and  to  all  persons  aiding,  abetting,  or  assist- 

and  condi-  ing,  in  any  escape  or  intended  escape  of  any  such  offender,  or 

donally  par-       contriving  any  such  escape,  from  the  time  when  an  order  shall  be 

on    ,  an  made  by  a  justice  or  baron,  and  during  all  the  proceedings  had 

for  the  purposes  mentioned  in  the  act. 
37  G.  3.  C.140.       A  former  statute,  37  Geo,  3.  c,  140.  §  6.,  contains  a  similar  pro- 
$  ^*  vision  with  respect  to  offenders  under  sentence  of  death  by  a  nav^ 

te*^^*^*^""  court-martial,  and  allowed  the  benefit  of  a  conditional  pardon. 
iwal  court-  "^^  ^^  ^^^*  ^'  ^'  ^^^'  provides  against  the  aiding  ot  the  escape 

martial.  of  prisoners  of  war,  and  enacts,  that  '*  every  person  who  slnll 

52  G.  3.  c.  156.  knowingly  and  wilfully  aid  or  assist  any  alien  enemy  of  his  majestj, 
Persona  aiding  being  a  prisoner  of  war  in  his  majesty's  dominions,  whether  such 
the  escape  of  prisoner  shall  be  confined  as  a  prisoner  of  war  in  any  prison,  or 
pnsonen  of       other  place  of  confinement,  or  shall  be  suffered  to  be  at  large  in 

war  made  liable  *  ^ 

to  transport*  ^^^  majesty's  dominions,  or  any  part  thereof,  on  his  parole,  to 
ation.  escape  from  such  prison,  or  otner  place  of  confinement,  or  from 

his  majesty's  dominions,  if  at  laree  upon  parole,"  shall  upon  con- 
viction be  adjudged  guilty  of  felony,  and  be  liable  to  be  trans- 
ported for  ii^,  or  for  fourteen  or  seven  years.  The  act  also  de- 
clares, that  every  person  who  shall  knowingly  and  wilfully  aid  iff 
assist  any  such  prisoner  at  large  on  parole,  m  t^uitting  any  part  of 
his  majesty's  dominions,  where  he  may  be  on  his  parole,  although 
he  shall  not  aid  or  assist  such  person  in  quitting  the  coast  of  snj 
part  of  his  majesty's  dominions,  shall  be  deemed  guil^  of  aidbg 
(a)  5  2.  the  escape  of  such  person  within  the  act.  (a)    Tliere  is  a  further 

provision  as  to  assisting  such  prisoners  in  their  escape  after  ther 
nad  got  upon  the  high  seas.    The  third  section  of  the  statnt^ 
§  3.  enacts,  "  that  if  any  person  or  persons  owine  allegiance  to  his 

majesty,  after  any  such  prisoner  as  aforesaid  hath  quitted  the 
coast  of  any  part  of  his  majesty's  dominions  in  such  his  escape  as 
aforesaid,  shall,  knowingly  and  wilfully,  upon  the  high  seas,  sid 
or  assist  such  prisoner  in  his  escape  to  or  towards  any  otha-  do- 
minions or  place,  such  person  shall  also  be  adjudged  guDty  ^ 
felony,  and  be  liable  to  be  transported  as  aforesaid."  It  is  si» 
provided  that  offence    committed  upon  the  high  seas,  and  b^ 
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witliin  the  body  of  any  county,  may  be  tried  in  any  county  within  5S  0. 5.  c  156. 
the  realm,  (a) 

The  Stat.  56  Geo.  3.  c.  22.f   which  was  .passed   for  the  more  56  G.  3.  c.  22. 
effectually  detaining  in   custody  Napoleon  Buonaparte,   enacU,  jn^^^SiJI^" 
that  if  any  persons  shall  rescue,  or  attempt  to  rescue  him,  or  shall  \i^  escape  ^ 
aid  or  assist  m  his  escape,  or  in  any  attempt  to  escape  from  custody,  Buonaparte 
such  person  shall  be  guilty  of  felony  without  benefit  of  clergy,  (b)  guilty  of  fdony 
And  persons  assisting,  or  furthering  his  escape,  after  he  may  witiumt  clergy, 
have  been  rescued  or  haTC  escaped  or  departed,  are  to  be  deemed  '^^  ^  * 
guilty  of  aiding  his  escape  within  the  act.  (c)  Persons  also  who  (c)  $  4^ 
shall,  upon  the  high  seas,  aid  or  further  him  in  escaping,  are  to  be 
adjudged  guilty  of  felony,  without  benefit  of  clergy,  (d) 

IX.   Aiding  in  attempting  to  escape. 

The  mere  aiding  an  attempt  of  persons  confined  to  make  an  16  O.  s.  g»  31. 
escape,  though  no  escape  should  ensue,  is  made  highly  penal  by  i  i* 
Stat  16  Geo.  2.  c.  31.,  which  enacts,  that  if  any  person  shall  assist  ^**"R  *  ?";, 

....%•  n  •^iV,.!.      ^v  BoncT  convicted 

any  prisoner  to  attempt  his  escape  from  any  gaol,  though  no  escape  ^f  treason  or 

be  actually  made,  if  such  prisoner  were  then  attainted  or  convicted  mony,  or  com- 

of  treason  or  felony  (except  petty  larceny),  or  lawfully  committed  raitted  for  these 

to  or  detained  in  any  gaol  for  treason  or  felony  (except  petty  ©ffcnces,  in  m 

larceny),  expressed  in  the  warrant  of  commitment  or  detainer  (e),  he  •**«"P^  *• 
shall  be  guilty  of  felony,  and  be  transported  for  seven  years :  and        ^ 

if  such  prisoner  were  then  convicted  of,  committed  to,  or  detained  Aiding,  &c.  a 

in  eaol  for  petty  larceny,  or  any  other  crime  net  being  treason  PP'^JJ**'  ^"' 

or  felony,  expressed  in  the  warrant  of  commitment  or  detainer,  or  ^lilted  for^pet^ 

was  then  in  gaol  upon  any  process  for  debt,  damages,  costs,  or  laneny,  &c 
sum  of  money,  amounting  to  100^.,  he  shall  be  guilty  of  a  misde- 
meanor, and  be  liable  tQ  fine  and  imprisonment. 

^  2.  And  if  any  person  shall  convey  or  cause  to  be  conveyed  Conveying  any 
into  any  gaol  or  prison  any  vizor,  disguise,  or  any  instrument  or  disguise  or  in- 
firm* proper  to  facilitate  the  escape  of  prisoners,  and  the  same  *t™"?"**  '***^ 

-u  11   J  !•  ^     1-      J  !•     *^  J  ^    '^  •  1  anypnson,  to 

Shall  deliver  or  cause  to  be  delivered  to  any  prisoner  m  gaol,  or  fg^iltate  the 
to  any  other  person  there  for  his  use,  without  consent  or  privity  escape  of  pri- 
of  the  keeper,  such  person,  although  no  escape  or  attempt  be  soners convicted 
actually  made,  shall  be  deemed  to  have  delivered  such  vizor,  dis-  of  or  committed 
guise,  instrument,  or  arms  with  an  intent  to  aid  and  assist  such  ^?l  trc«M>n  or 
prisoner  to  escape  or  attempt  to  escape ;  and  if  such  prisoner  then    ^  ^"^* 
were  attainted  or  convicted  of  treason  or  felony  (except  petty 
larceny),  or  lawfully  committed  to  or  detained  in  gaol  for  treason 
or  felony  (except  petty  larceny),  expressed  in  the  warrant  of  com- 
mitment or  detainer^  he  shall  be  guilty  of  felony,  and  be  trans- 
ported for  seven  years :  but  if  the  prisoner  were  then  convicted, 


(a)  By  §  4.  the  act  is  not  to  prevent  offenders  from  being  prosecuted  as  they 
might  have  been,  if  the  act  bad  not  been  passed ;  but  no  person  prosecuted  other- 
wise than  under  the  provisions  of  the  act  is  to  be  liable  to  be  prosecuted  for  the 
same  offence  under  the  act ;  and  no  person  prosecuted  under  the  act  is,,  for  the 
same  ofience,  to  be  otherwise  prosecuted. 

(d)  §  5.  The  6th  section  provides  for  the  trial  of  offences  against  the  act  in  any 
county  in  England ;  and  the  7th  section  rdates  to  the  detention  of  offenders. 

(«)  "^rhis  has  been  held  to  mean  **  clearly  andjjlainlt^  expressed  "  so  that  a  case 
where  the  commitment  is  on  suspicion  only,  is  not  wiUiiu  the  9£t»^Walker3  case, 
I  Leach i  97»  GreenifU  case,  1  Leach,  563.  and  Gibbon  s  case,  I  Leach ,  Ob, 
not*  (a)  &P. 

3c  3 


75S  (SlEfCape  (^Aiding  Attempts.)  %\x. 

16  G.  3.  C.3I.    committed,  or  detained  for  petty  larceny,  or  any  other  crime  not 

being  treason  or  felony,  expressed  in  the  warrant  of  commitment, 

or  detainer,  or  upon  any  process  whatsoever,  for  any  debt,  da- 

m^es,  costs,  or  sum  of  money  amounting  to  100/.,  be  shall  be 

guilty  of  a  misdemeanor,  and  liable  to  fine  and  imprisonment. 

AKdsting  any  §  S.  And  if  any  person  shall  assist  any  prisoner  to  attempt  to 

pereon  to  escape  escape  yrof»  fl»y  constable^  or  other  officer  or  person  who  shall 

■table,  or  from   ^^^^  ^^^  lawful  charge  of  him  in  order  to  carry  him  to  gaol,  by 

any  boat  carry-    virtue  of  a  warrant  of  commitment  for  treason  or  felony  (except 

ing  felons  for      petty  larceny),  expressed  on  such  warrant ;  or  if  any  person  shall 

traosportatioD.    assist  any  felon  to  attempt  his  escape  from  on  board  any  boai^  ship, 

or  vessel f  carrying  fdons  for  tranmortaiioni  or  from  the  contractor 
for  the  transportation  oi  such  telons,  or  hie  agents,  or  any  other 
.  person  to  whom  such  felon  shall  have  been  lawfully  delivered  in 
Ftlony.  order  for  transportation,  he  shall  be  gutky  of  felony,  and  be  trans- 

ported for  seven  years. 

Allprosecutions.on  this  act  to  be  commenced  within  a  year  after 
the  offence  committed. 
Tbaatatatedocs  It  has  been  decided  that  tliis  statute  does  not  extend  to  cases 
Botestend  to  where  an  actual  escape  is  made,  but  must  be  confined  to  cases  of 
^dtaJ^^^^  fl»  attempt^  without  effecting  the  escape  itself.  Mr.  J.  BuBer^  m 
„^d^  etcape  is  ^giiygring  the  opinion  of  the  judges,  { O.  B.  June,  1796, )  observed, 

"  the  statute  purports  to  be  made  for  the  further  punishing  of 
those  persons  who  shall  aid  and  assist  persons  attempting  to  escape, 
and  makes  the  offence  felony :  it  creates  a  new  felony  ;  but  the 
offence  of  assisting  a  fielon  in  making  an  actual  escape  was  felony 
before,  and  therefore  does  not  seem  to  fall  within  the  view  or  in- 
tention of  the  legislature  when  they  made  this  statute.*'  Hex  v. 
Tilley  and  others,  O.  B.  April  Sess.  1795.  2  Leach.  662.  See 
also  Rex  v.  Burridge,  S  P.  Wms.  4'S9.  1  i/a&,  621.  Rex  v. 
Young  and  Chisseli,  JVinckester  Lent  Ass.  1801.  cor.  Le  Blanc  J« 
2MS.C.C.R.S5. 

A.     Indictment  against  a  Constable  for  an  Esci4>e. 

Westmorland*      nyiE  jurors  for  our  lord  the  kmg  upon  their  oaA 

present,  that  on  the  '  day  of  ' 

in  the  — —  year  of  the  reign  of  ■  at 

in  the  county  aforesaid,  one  A.  I.  rf        •*  came  before  J.  P* 

esquire,  then  and  yet  one  of  the  justices  of  our  said  lord  the  ki»g, 
assigned  to  keep  the  peace  m  the  said  county,  and  also  to  hear  ad 
determine  divers  felonies,  trespasses,  and  piher  misdemeamors  m 
the  said  county  committed^  and  the  said  A.  I*  did,  then  eed 
therCf  on  his  oath  before  the  same  justice,  charge,  accuse,  end 
give  information  against  one  A.  O.  of  -^— —  aforeund^  in  the 
county  aforesaid,  yeoman,  for  a  certain  misdemeanor^  in.  takif§ 
fish  out  of  the  pond  of  at    ■  t»  the  said  county  [or 

as  the  offence  shall  be :]  Whereupon  he  the  said  J.  P.  ike  justke 
aforesaid,  did  then  and  there,   to  wU,  at  ■«.  aforesaid,  iM 

the  county  aforesaid,  medio   a  certain   warrant,    undir   his  head 

and  seal,  in  due  form  of  law,  directed  to  the  conttahle  of 

aforesaid,  in  the  county  aforesaid^  thereby  requiring  mm  the  sad 
constable  to  take  the  body  of  the  said  A.  O.  and  bring  him  h^ 
the  said  J.  P.   the  justice  aforesaid^  to  answer  to  such 
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and  things  as  should  be  alleged  against  him,  touching  the  said 
misdemeanor;  which  said  warrant  qfterwardsy  to  ufit,  on  the 
sami  datj  and  year  above-tnentioneiU  at  ■      aforesaid,  in  the 

counttf  aforesaid f  was  delivered  to  one  A.  C.  then  being  constable 
of  aforesaid,  in  due  form  of  law  to  be  executed  ;  by  virtue 

of  which  said  warrant  the  said  A.  C.  afterwards,  to  wit,  on 
the  said  ■  ■  day  of  '     in  the  year  aforesaid,  at  — — 

aforesaid,  in  the  iaid  county,  did  take  and  arrest  the  body  of  the 
said  A.  O.  and  him  the  said  A.  O.  in  his  custody  for  the  cause 
aforesaid,  had :  Nevertheless,  the  said  A.  C.  of  — — — .  afore^ 
said,  in  the  county  aforesaid,  yeoman,  afterwards^  to  wit,  on   the 

scud day  of in  the  year  aforesaid,  the  duty  of  his 

office  in  that  respect  not  regarding,  at  ■  aforesaid,  in  the 

county  aforesaid,  unlawfully  and  negligently  did  permit  the  said 
A.  O.  to  escape  and  go  at  large  out  of  the  custody  of  him  the  said 

A.  C- ;  to  the  great  hindrance  of  justice,  in  contempt  of  our  said 
lord  the  king  and  of  his  laws,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  tUgnity, 

B.  Warrant  to  apprehend  a  Person  for  escaping  from  the 

Honse  of  Correction. 

County  of  )  To  the  constable  of  the  parish  oi  ■  in  tlie 

Stafford,  j      said  county  of  Stafford. 

pORASMUCH  as  J.  H.  keeper  of  the  house  of  correction  at 
Stafford,  in  the  county  aforesaid,  hath  this  day  made  information 
and  complcant  before  me  G.  C.  esquire,  one  of  his  majesty*s  justices  of 
the  peace  acting  in  and  for  the  said  county  of  Stafford,  that  A.  O.  hath 
unlawfully  and  wUfully  escaped  from  tfie  house  of  correction  at 
Stafford  aforesaid ,  and  from  and  out  of  the  custody  of  him  the  said 
J.  H.  the  keeper  thereof,  before  the  expiration  of  a  certain  term  for 
which  he  the  scad  A.  O.  was  ordered  to  be  imprisoned  and  kept  io 
hard  labour  therein.  These  are  therefore  to  command  you  the  said 
constable  forthwith  to  apprehend  and  bring  before  me  or  some  other 
of  his  majesty's  justices  of  ilie  peace  for  the  said  county,  the  body  of 
the  said  A.  O.  to  answer  unto  the  said  complaintf  and  to  be  farther 
dealt  with  according  to  law.  Herein  fail  you  not.  Given  under  my 
hand  and  seal  this  '■■       day  of  ■     ■  one  thousand  eight 


hundred  and 


G.  C.    (L.  S.)  (a) 

(^fithtau    See  iForftiture. 


(a)  Vide  4  Chitt.  Grim.  L.  78. 
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And  herein  also  of  Goods  icaivetL 

EtknjfWhat.     p"  STRAY  »,  tohere  any  horses^  sheep^  hogs^  beasts,  or  twnuy 

do  come  into  a  lordship,   and  are  not  otoned  by  any  man. 
Kitch.  23. 

Where  any  horses,  sheep,  hogs,  beasts,  or  sayansS}  Bees  and 
other  creatures  of  a  wild  nature  are  not  within  this  description, 
and  therefore  not  to  be  reckoned  amongst  stray  goods,  ^ferer- 
theless  it  seemeth  that  a  swarm  of  bees,  of  which  the  owner  hath 
lost  sight,  and  consequently  can  make  out  no  property,  may  be 
seized  for  the  use  of  the  king,  or  of  the  lord  of  tne  manor ;  for 
it  is  a  maxim  of  the  common  law,  that  such  goods  whereof  no 
one  can  claim  property  do  belong  to  the  king ;  and  that  which  the 
king  hath  he  may  grant  to  another,  and  consequently  another  may 
prescribe  to  have  the  same  within  such  a  precinct  or  lordship. 
And  therefore  it  is  said,  that  if  any  take  noney  or  swarms  of 
bees  within  the  demesne  of  the  lord,  it  is  inquirable  in  the  court 
baron.     Kitch,  11 4. 

Sxioans^  Swans  that  are  unmarked  and  wild  (being  at  large 
and  abroad)  may  be  seized  by  the  sheriff  for  the  use  of  the  kin^ 
by  his  prerogative.    Dak.  Sher,  80. 

Also  swans  marked  and  tame  may  be  estrays.  Kitch,  86*  Bot 
it  seemeth  that  no  other  fowl  can  be  estray.     Wood*  &.  2.  c.  2. 

Do  come  into  a  lordship,^  That  is,  where  the  goods  have  no 
right  to  be ;  and  therefore  an  estray  cannot  be  in  such  place, 
where  the  party  hath  a  right  of  common.     Dak,  Sher.  79. 

And  are  not  otoned  by  any  man."]    Whereupon  (as  hath  been 

said)  the  property  accrueth  to  the  king ;  and  the  cattle  of  the 

king  cannot  be  estrays,  nor  forfeited  as  such  to  the  lord  of  die 

manor.    Kitch.  81. 

Wai(  wbat.  Waif  is,  where  a  felon  in  pursuit  waiveth  the  goods ;  or  where 

the  felon,  for  fear  of  bein?  apprehended,  thinking  that  a  pursuit 
was  made,  having  them  with  him  in  his  possession,  fleeth,  and 
waiveth,  casting  away,  or  ffoeth  from  the  goods ;  in  these  cases, 
they  shall  be  said  to  be  waived  in  law.  But  if  he  hath  not  the 
goods  with  him  when  he  fleeth  being  pursued,  or  for  fear  to  be 
apprehended,  they  are  not  waived  nor  forfeited,  but  the  owner 
may  take  them  when  he  will,  without  any  fresh  suit.  5  Rep,  109* 
Dalt.  Sher.  78. 

But  if  the  thief  in  his  flight  waive  them,  there  the  goods  are 
forfeited  to  the  king  or  lord  of  the  liberty  by  the  common  law,  if 
the  felon  upon  fresh  suit  were  not  attainted  at  the  snit  of  the 
owner  of  the  goods.  And  the  reason  why  waif  is  given  to  the  king, 
and  that  tlie  party  shall  lose  his  property  in  such  case.  Is  for  default 
in  the  owner,  that  he  pursued  not  freshly  to  apprehend  the  £ehm ; 
for  it  concerneth  the  public  that  crimes  do  not  remain  unpunished. 
Therefore  the  law  hath  imposed  this  penalty  upon  the  owner^ 
that  if  the  thief  by  his  industry  and  fresh  suit  be  not  attainted  at 

11 
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Ills  6UJt>  in  an  appeal  of  the  same  felony,  he  shall  lose  for  his  de* 
fault  all  his  goods,  which  the  thief  at  the  time  of  his  flight  waived. 
But  if  die  thief  had  them  not  with  him  when  he  fled,  having  per- 
adventure  hid  them,  there  no  default  can  be  in  the  party ;  and 
therefore  they  shall  not  be  forfeited,  for  if  he  maketh  fresh  suit 
after  notice  of  the  felony  it  sufficeth.    5  Rep^l09> 

Heretofore  waifs  and  strays  were  the  nnder*s,  by  the  law  of  Seimra  thereof 
nature ;  and  afterward,  the  king's  by  the  law  of  nations.    Dali»  by  the  lord. 
Sher.  79. 

Thus,  one  as  a  bailiff  or  servant  to  the  sheriff  seized  a  horse  as 
an  estray  to  the  king's  use,  and  proclaimed  him  according  to  law, 
and  afler  the  year  and  day  sold  him,  and  the  sheriff  accounted  for 
him  in  the  exchequer.     Id.  80. 

But  now  kings  nave  granted  this  and  such  like  prerogatives  unto 
their  subjects,  within  their  liberties;  so  that  waifs  and  strays 
are  in  many  places  the  lords  of  the  franchise  where  they  are 
found.     Dolt.  Sher.  79- 

And  therefore  waived  goods  and  estrays  shall  be  seized  by  the 
officer  of  the  king  to  the  use  of  the  king ;  or  by  the  officer  or 
bailiff  of  the  lord,  who  hath  such  things  by  grant  of  the  king,  or 
by  prescription,  to  the  use  of  the  lord.    Id.  80. 

But  if  one  have  a  waif,  and  it  be  taken  out  of  his  manor,  he 
shall  have  trespass  without  seizing,  and  though  he  do  not  seize  it. 
^i^c^.81. 

It  seemeth  to  be  agreed  that  wiufe  and  strays  oueht  to  be  pro*  Frodaimingth* 
claimed  in  the  two  next  market  towns ;  and  that  if  they  be  not  goods  aeiied. 
proclaimed,  the  owner  may  take  the  stray  goods  again  at  any  time. 
And  it  seemeth  to  be  the  eeneral  tenor  of  the  old  books,  that  they 
ought  also  to  be  proclaimed  in  the  church:  which  course  it 
seemeth  best  to  follow ;  to  the  end  that  the  owner,  who  in  this 
case  is  no  wrong-doer,  may  have  a  reasonable  mean  to  come  at  his 
goods  again ;  that  is  to  say,  that  the  goods  be  proclaimed  at  the 
least  thrice,  to  wit,  in  the  two  market  towns  next  adjoining  to  the 
place  where  they  strayed  on  the  market  day^  respectively,  and  at 
the  church  door  on  a  Sunday,  as  the  people  come  out  of  the 
church.    KUch.  2S.  81.  105.     DaU.  Sher.  79.     Cro.  Eliz.  716. 

And  they  ought  to  be  wreathed;  and  to  be  put  into  some  Howwaifror 
several  ground  in  an  open  place,  and  ,not  in  any  covert  of  wood,  stntys  are  to  be 
that  the  owner  may  have  a  view  of  them ;  for  if  they  be  in  covert  ^^P^ 
the  property  is  not  changed,  though  they  be  there  a  year  and  a 
day.    KitcL  23. 

An  estray  is  not  to  be  used  in  any  manner,  except  in  case  of 
necessity,  as  to  milk  a  cow  or  the  like ;  but  not  to  ride  an  horse, 
for  within  the  year  and  day  he  hath  not  any  property  in  him.  Cro^ 
Jac.  147.  148. 

In  Oxley  v.  fVatts,  1  T.  R*  12.  it  is  determined,  that  an  action  of 
trespass  lies  for  working  a  horse  taken  as  an  estray. 

He   who  taketh  an  estray  may  keep  it  until  he  be  satisfied  Owner  daim- 
for  the  finding,  keeping,  and  proclaiming  thereof.  DaU.  Sher.  79.  his- 

But  the  owner  (if  it  be  within  the  year  and  day)  may  take  it 
without  telling  any  marks,  or  making  any  proof  of  property ;  but 
this  may  be  done  upon  the  trial,  if  contested.    2  Salk.  686. 

The  lord  ought  to  make  a  demand  of  what  the  amends  should 
be ;  and  then  if  the  party  think  the  demand  unreasonable,  he  may 
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tender  sufficient  amends;  and  if  the  lord  shidl  not  accept  it,  this 
shall  be  settled  by  the  jury  upon  trial. 

But  it  is  sufficient  in  this  case  to  tender  amends  generalltfy  witb- 
out  expressing  any  certaiiw  sum.  For  there  Is  a  difference  be- 
tween tnis  case,  and  that  of  a  tender  of  amends  for  trespass.  In 
that  of  a  trespass,  if  the  defendant  plead  a  tender  of  amends,  he 
must  shew  what  he  tendered ;  for  he  must  tender  a  certain  sum. 
And  the  law  puts  this  difficulty  upon  him  because  he  is  the  wrong- 
doer :  but  the  owner  of  the  stray  (as  hath  been  said)  is  no  wrong- 
doer :  and  it  is  impossible  he  should  know  how  long  his  beast  hath 
been  in  the  lord's  custody,  nor  how  much  will  moke  a  proper 
satisfaction.    2  Sail:,  686. 

In  the  case  of  goods  tvaived ;  the  owner  may  seize  them 
twenty  years  afler,  if  the  lord  of  the  franchise  nor  the  kin^  seized 
before ;  but  if  they  are  seized,  then  they  become  forfeited  to  the 
king,  or  the  lord  of  the  liberty.     Kitch.  82. 

And  this  forfeiture  is  not  like  a  stray*  where  though  the  lord 
may  seize,  yet  the  party  who  is  the  owner  may  retake  them  within 
the  year  and  day ;  but  here  the  true  owner  cannot  seize  his  own 
goods,  though  upon  fresh  suit  within  the  year  and  day.  1  Hale^ 
541. 

But  this  is  not  an  absolute  loss  of  the  owner's  goods,  but  rather 
an  expedient  settled  by  law  to  drive  the  owner  to  convict  the  felon 
by  prosecuting  his  appeal ;  and  therefore  if  he  make  fresh  suit, 
and  prosecute  his  appeal,  and  the  felon  be  thereupon  convict  or 
attaint,  and  the  fresh  suit  be  inquired  and  found  by  verdict  or  in- 
quest of  office,  he  shall  have  restitution  of  the  goods  so  waived. 
1  Haley  541. 
Property  aceru-      Waifs  and  strays  not  claimed  within  the  year  and  day,  are  the 

onnotciaumog.       ^qx  where  the  lord  hath  a  year  and  a  day  a  beast,  and  it 

be  cried  in  the  church  and  markets,  the  property  is  changed. 
Kitdi.  80. 

That  18  to  say,  after  he  hath  had  the  beast  a  year  and  day 
from  the  time  of  llie  proclamation,  and  not  from  the  time  of  the 
seizure ;  for  after  the  first  proclamation  it  becometh  an  estray, 
but  not  sooner.     1 1  Mod.  89. 

If  the  estray  within  the  year  estray  out  of  the  manor,  the  lord 
majf  chase  back  the  estray,  unless  it  be  seized  by  another  lord 
who  hath  estrays ;  but  if  it  be  seized  by  such  other  lord,  then  the 
first  hath  lost  all  possibility  of  his  gaining  the  property,  and  the 
other  lord  ought  to  proclaim  it  de  novo.  Finchy  177.  £iick.  81. 
HuU.  67. 

After  seizure  the  lord  shall  be  diarged  for  trespass  done  by  ao 
estray.     HuU.  67. 

And  he  shall  have  a  replevin^  if  a  stranger  take  it.  HM*  ffl> 
Or  trespass,  tViHch.6B. 
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[7  H.  4.  c.  3.  —  22  &  23  C.  2.  c.  22.  —  4  &  5  W.  c.  24-  — 

3  G.  1.  c.  15.  —  4  G.  3.  c.  10.] 

"p^STRE AT  {extractum)  is  used  for  the  true  copy  or  note  of  Estreat,  wfast. 

some  original  writing  or  record,  and  especially  of  fines  and   * 
amerciaments  imposed  in  the  rolls  of  a  court,  to  be  levied  by  the 
bailiff  or  other  omcer. 

By  7  H.  4.  c.  3.  The  justices  and  judges  befdre  whom  issues  or  7  n^  4,  ^^  5, 
amerciaments  shall  be  shall  charge  the  clerks  of  the  estreats  by  Making  out  th« 
their  oath  to  be  made,  that  they  make  the  rolls  of  such  estreats  eatreaia, 
distinctly,  by  express  words,  of  the  cause  of  the  ^oss,  of  the  term 
of  the  year,  and  the  nature  of  the  writ,  and  betwixt  what  parties 
such  issues  or  amerciaments,  shall  be  lost,  as  well  in  the  king's 
suit  as  in  the  suit  of  the  party. 

And  by  stat.  22  &  23  C.  2.  c.  22.  §  7.  8.  &  9.  All  clerks  of  the  S9&  29  a  & 
peace,  and  town  clerks,  shall  deliver  to  the  sheriff  within  twenty  css. 
days  after  September  29th,  yearly,  a  perfect  estreat  or  schedule  of  I>eliTering  th« 
all  fines,  issues,  amerciaments,  and  other  forfeitures  whatsoever,  ^^  ^* 
forfeited  in  any  sessions  before  Michaelmas. 

And  shall  also  yearly,  on  or  before  the  second  Monday  afler  /^^^  i^^  ^^ 
the  morrow  of  All  SotJs,  deliver  into  the  court  of  exchequer,  a  court  of  ex- 
duplicate,  certificate,  and  estreat  thereof,  on  pain  of  50/.,  half  to  chequer, 
the  king,  and  half  to  him  that  shall  sue. 

And  if  they  shall  spare,  take  off,  discharge  or  conceal  any  such  Penaltjofwitli. 
fine  or  forfeiture,  unless  it  be  by  rule  of  the  court  which  imposed  holdiogeitieata. 
it,  or  shall  wittingly  miscertify  the  same,  they  shall  forfeit  treble 
the  value  thereof,  half  to  the  king,  and  half  to  him  that  shall 
sue ;  and  shall  also  lose  their  office,  and  be  for  ever  incapable  to 
be  employed  jn  any  office  where  the  revenue  is  concerned. 

Ana  moreover,  by  stat.  SOeoA.  c.  15.  $  12.   they  may  be  5  0.i.e.  u. 
amerced  for  not  returning  their  estreats  by  the  barons  or  the 
exchequer. 

Where  any  fine  or  forfeiture  shall  be  paid  to  the  sheriff,  clerk  Proems  far 
of  the  peace,  or  other  officer,  and  so  certified  into  the  exchequer ;  levyiqg. 
process  shall  be  awarded  to  the  sheriff  against  such  person  for 
leaving  the  same.    22  &  23  C.  2.  c.22.  §  7.  8.  9.  &  10. 

By  stat.  4  &  5  ^.  3.  c. 24.  $  5.  All  clerks  of  assize,  &c.  upon  4&5W.9. 
delivery  of  their  estreats,  are  to  take  the  following  oath  beiore  «.  S4. 
one  of  the  barons  of  the  exchequer : 

^  You  riiaU  swear,  that  these  estreats  bow  by  too  ddivered,  Votm  of  ostb. 
are  truly  and  earefiiUy  made  up  and  examined ;  and  that  all  fines, 
issues,  amerciaments,  recognisances,  and  forfeitures;  wliich  were 
set,  lost,  imposed,  or  forfeited,  and  10  right  and  due  course  of 
law  onsht  to  be  estreated  in  the  court  of  ezckequer,  are,  to  tlie 
best  of  your  knowledge  and  understanding,  dierein  contained; 
and  that  in  the  same  estreats  are  also  contained  and  expressed  all 
such  fines  as  have  been  paid  into  the  court,  from  which  the  said 
estreats  are  made,  without  any  wilful  or  fraudulent  discharge, 
omission,  mUnomer^  or  defect  whatsoever :  So  help  you  God." 
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4  G.  3.  c.  10.  Ii^  order  to  relieve  ignorant  people,  especially  poor  persons, 
Fordiacbarging  whose  recognisances  as  parties,  or  witnesses,  have,  by  reason  of 
estreated  recog-  their  inattention,  been  estreated ;  it  is  provided  by  the  4  Geo.  S. 
nisances.  ^^  |q^  tli^|.  [^  gjjgjj  jjg  lawful  for  the  barons  of  the  exchequer,  upon 

affidavit  and  petition  to  be  presented  to  them,  by  or  on  the  behalf 
of  the  person  or  persons  imprisoned,  or  liable  to  be  imprisoned, 
on  the  forfeiture  of  any  such  recognisances,  t6  discharge  them  by 
order,  without  any  quietus  to  be  sued  out  for  that  purpose ;  for 
which  order  no  more  than  !/•  1; .  is  to  be  taken.  But  no  such 
discharge  is  to  be  given  where  any  debt  is  due  to  the  crown, 
(other  than  by  the  recognisance,)  nor  in  any  cases  of  defrauding 
the  revenue,  or  assaulting  the  officers  of  the  customs  of  excise,  or 
their  lawful  assistant. 

Form  of  the  Estreat. 

County  of  7^  TRUE  and   perfect  eitreat  or  sthedmle  of  all 

3         fines^  issues,  amerciaments,  forfeited  recognisances^ 

sum  and  sums  of  money  paid  or  to  be  paid  in  lieu  and  sati^action  of 
the  same^  or  any  of  them^  and  all  other  forfeitures  whatsoever  impotedt 
lost  or  forfeited  to  our  sovereign  lord  the  king,  oi  the  general  quarter 
sessions  oj  the  peace  of  our  said  lord  the  king,  holden  at  — — 

in  4md  for  the  said  county  of on  ■  the  — —  day 

of  in  the  — —  year  of  the  reign  of*  hrfore 

*  esquires,  justices  of  our  said  lord  the  king,  assigned  to  keep 

the  peace  in  the  said  county,  and  also  to  hear  and  detennine  dsoers 
feUmieSj  trespasses,  and  other  misdemeanors  in  the  said  county  com- 
miited,  Joshua  Nicholson,  gtntleman,  derk  of  the  peace  for  the  county 
aforesaid,  then  and  there  attending  for  the  space  of  days* 

Of  A*0.  late  of'  in  the  said  county,  labourer,     £    s.  d. 

for  an  assault,  whereof  he  is  indicted  and  convicted ;  he 
is  therefore  fined  by  the  court  one  shiUing,  which  he 
immediately  paid  to  the  sheriff  -  -  -        0     1    0 

Of  A.  O.  of  in  the  said  county,  yeoman, 

because  he  came  not  here  to  answer  to  such  things  as 
on  the  part  of  our  said  lord  the  king  should  bejobjected 
against  him,  as  by  recognisance  he  undertook        -  -     10    0    0 

Of  A.  S.  of'  m  the  said  couuty,  yeoman,  one 

of  the  sureties  of  the  said  A.  O.  because  he  had  him  not 
to  answer  as  above  -  -  -  -  5    0    0 

Of  B.S,  of  in  the  said  county,  yeoman,  the 

otlier  of  the  sureties  of  the  said  A,  O,  for  the  Uke         -        5     0    0 

It  is  incumbent  upon  persons  under  recognisance^  who  in  con- 
sequence either  of  bills  not  having  been  found,  or  of  none  having 
been  preferred,  may  not  be  called  upon  to  answer  or  eive  evidence, 
to  see  that  their  appearance  is  recorded^  so  that  &eir  recogni- 
sances may  be  discharged.'*    Vide  4  Chitt*  Crim.  Lansi,  489« 
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(Bi^tsi  SDroppetfi^* 


X^VES  droppers  are  such  as  listen  under  walls  or  windows,  or 
the  eves  of  houses,  to  hearken  after  discourse,  and  thereupon 
to  frame  slanderous  and  mischievous  tales ;  are  a  common  nuisance, 
and  presentable  at  a  court  leet ;  or  are  indictable  at  the  sessions, 
and  are  punishable  by  fine  ;  and  are  to  find  sureties  for  their  good 
behaviour.    4  Blac.  Com.  168. 

And  Dalton  says  that  night  toalkers^  that  eve  drop  men's  houses 
or  cast  men's  gates,  carts,  or  the  like  into  ponds,  or  commit  other 
outrages  or  misdemeanors  in  the  night,  or  shall  be  suspected  to 
be  pilferers  or  otherwise  like  to  disturb  the  peace,  or  that  be  per- 
sons of  ill-behaviour,  or  of  evil  fame  or  report  generally,  or  that 
shall  keep  company  with  any  such,  or  with  any  other  suspicious 
person  in  the  night,  are  liable  to  find  sureties  for  their  good  be- 
haviour. 

And  eves  droppers  are  indictable  at  the  sheriff's  torn  as  well  a» 
other  dangerous  and  suspicious  persons*    2  Htrw.  c,  10.  §  59. 


€l)ttience. 

f  L  Of  Eoidenc$  in  general, 

[29  C.2.  c.  S.  —  7  W.  S.  c.  3.] 

11.  Cf  written  Eoidence. 

[iJac.l.  c.  11.  — 7Jac.  1.  c.  12.  — 5G.2.  cSO.— 

♦1  G.  S.  (U.  K.)  c.  90. — 52  G.  3.  c.  146.  —  59  G.  S. 

C.9-] 

UL  Of  the  Evidence  of  Witnesses. 

[7  &  8  W.  c.  34.—  1  Ann.  st.  1.  c.  18—  8  G. 2.  c.  16. 

—  27G*3.c.29.  — S1G.S.C.35.— 46G.3.  c.37. 

—  54  G.  3.  c.  170.] 

IV.  Of  the  Manner  <^  giving  Eoidence. 

V.  Of  Process  to  cause  Witnesses  to  appear. 
[5  EL  c.  9.] 

I*  Of  Eoidence  in  general. 

PVIDENCE  in  lesal  imderstanding  doth  not  onl;^  contain  EvideaM^whiit; 

niters  of  record,  as  letters  patent,  fines,  recoveries,  inrol- 
ments,  and  the  like,  and  writings  under  seal,  as  charters  and  deeds, 
and  oUier  writings  without  Bern,  as  court  rolls,  accounts,  and  the 
like ;  but  in  a  larger  sense  it  containeth  also  the  testimony  of  wit« 
nesses,  and  other  proofs  to  be  produced  and  giveoi  for  the  find- 
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^otoence^ 


Si- 


The  best  eTi- 
dence  is  re- 
quired. 


FresumptiTe 
•fidence. 


in^  o£  any  issue  joined  between  the  parties.  And  it  is  called 
emdencCi  because  thereby  the  point  in  issue  is  to  be  made  evident 
to  the  jury.     1  Inst,  283. 

But  it  IS  a  general  rule  in  all  cases,  civil  and  criminal,  that  the 
best  evidence  must  be  given,  of  which  the  nature  of  the  thing 
is  capable.     Gilb.  Ev.  13.    Bull.  N.  P.  293. 

The  true  meaning  of  this  rule  is,  not  that  courts  of  law  require 
the  strongest  possible  assurance  of  the  matter  in  question,  but 
that  no  evidence  shall  be  given,  which  from  the  nature  of  the 
thing  supposes  still  greater  evidence  behind  in  the  party's  pos- 
session or  power ;  for  such  evidence  is  altogether  insufficient  and 
proves  notning,  but  carries  with  it  a  presumption  contrary  to  the 
intention  for  which  it  is  produced.  Thus  if  a  party  offer  a  copy 
of  a  deed  or  will,  where  he  is  able  to  produce  the  original,  this 
raises  a  presumption,  that  there  is  something  in  the  deed  or  will, 
which,  if  produced,  would  make  against  the  party;  and  there- 
fore tlie  copy  in  such  a  case  is  not  evidence.  But  if  he  prove  the 
original  deed  or  will  to  be  in  the  hands  of  the  adverse  party,  who 
refuses  to  produce  it,  although  he  has  received  a  regular  notice  for 
that  purpose,  or  that  the  original  has  been  lost  or  destroyed  with- 
out his  aefault,  no  such  presumption  can  reasonably  be  made,  and 
a  copy  will  be  admitted,  because  then  such  copy  is  the  beat  evi- 
dence that  can  be  produced.  Bull.  N.  P.  293.  Phill.  Ev,  232.(a). 
See  also  JVUliams  v.  The  East  India  Company^  SEasi.  193.  201. 
wad  Rex  Y.  Stoke  GMing,  IB.Sf  A.  173. 

If  a  deed  is  attested  by  several  subscribing  witnesses,  the  ex- 
ecution may  be  proved  by  one  of  them ;  or  if  none  of  these  wit- 
nesses can  be  produced,  proof  of  the  signature  of  one  witness 
will  be  sufficient ;  for  the  proof  is,  as  far  as  it  goes,  complete, 
and  not  inferior,  in  its  kind,  to  any  that  can  be  produced.     PkilL 

Ev.  235. 

Many  times,  juries,  together  with  other  matter,  are  mudi  in- 
duced by  presumptions ;  whereof  there  are  three  sorts,  violent, 
probable,  and  light  or  temerary.  Violent  presumption  naany  times 
amounts  to  full  proof;  as  if  one  be  run  tnrough  the  body  with  a 
sword  in  a  house,  whereof  he  instantly  dieth,  and  a  man  is  seen 
to  come  out  of  that  house,  with  a  bloody  sword,  and  no  other  man 
was  at  that  time  in  the  house.  —  Probable  presumption  moveth 
little;  but  light  or  temerary  presumption  moveth  not  at  alL 
1  Inst.  6.     3  Blac.  Com.  371.  * 

On  an  indictment  for  larceny,  proof  that  a  part  of  the  stolen 
goods  have  been  found  upon  the  person  of  the  prisoner,  or  in  his 
house  or  possession,  is  presumptive  evidence  aninst  him  of  his 
having  stolen  them,  so  as  to  call  upon  him  for  his  defence ;  and 
may  be  sufficient  to  convict  him,  if  no  facts  appear  in  evidence  to 
repel  that  presumption.  The  goods  are  sometimes  found  in  the 
prisoner's  house  before  his  apprehension,  frequently  found  after- 
wards ;  and  there  can  be  no  objection  to  proof  of  their  being 
found  at  one  time  or  the  other ;  scarcely  an  Assize  ever  occurs, 
(as  the  Court  observed  in  Watsons  case^  2  Stark.  N.P.  139. 


(o)  N.  B.  The  fbarth  edidoti  of  Mr.  PhiUips'e  ' 
EYrfenoe  is  MrfbiMd  to  tlirOMiioM  tids  TMc— Tkat  dldt 
it  tiM  itiM  editioa. 
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where  a  question  of  this  kind  was  si^ested,)  in  which  it  does  not  Prenmptif* 
happen  that  part  of  the  evidence  against  a  prisoner  consists  of  evidence, 
proof,  that  the  stolen  property  was  found  in  his  house  afier  his 
apprehension.  This  kind  of  evidence  is  frequently  strengthened 
materially  by  other  circumstances^  as  by  proof  that  about  the  time 
of  the  offence  the  prisoner  was  near  the  spot  from  which  the 
goods  were  taken,  or  that  he  gave  some  false  account  respecting 
roe  goods  on  being  charged  with  the  crime,  or  endeavoured  to 
conceal  them,  or  perhaps  tried  to  prevent  an  inspection,  or  by 
some  other  proof  of  suspicious  circumstances  in  his  behaviour* 
On  the  other  hand,  the  inference,  arising  from  the  mere  fact  of 
possession,  will  be  much  weakened,  if  any  considerable  time  has 
elapsed  between  the  ^oss  of  the  property  and  the  finding  of  it 
again,  or  if  the  property  was  from  its  nature  likely  to  pass  in  the 
interval  through  many  hands ;  especially,  where  the  prisoner  be- 
trayed no  appearance  of  guilt  at  the  time  of  his  apprehension. 
Phitt.  Ev.  1 70.     See  2  East's  P.  C.  656. 657. 

So  it  is  of  a  charter  of  feoffment,  if  all  the  witnesses  to  the  deed  ^tnettes  to  « 
be  dead,  (as  no  man  can  keep  his  witnesses  alive,  and  time  weareth  ^®«***«"g<lead. 
out  all  men,)  then  violent  presumption,  which  stands  for  a  proof, 
is  continual  and  quiet  possession.    Also  the  deed  may  receive 
credit  from  a  comparing  of  seals,  writing,  and  the  like.     I  InsL  6.- 

The  common  law  did  not  requir'e  any  certain  number  of  wit-  What  number 
nesses  for  the  trial  of  any  crime  whatsoever.    2  Hato.  c,  46.  §  2.   of  ^jtne«ses  are 

And  before  a  justice  of  the  peace  in  divers  cases,  one  witness  "^"'"^"^ 
is  sufficient  to  convict -an  offender;  the  same  being  directed  by 
special  statutes. 

But  by  7  W.  S.  c.S.  §2.  in  case  of  high  treason,   whereby  7  w.5.  c5. 
corruption  of  blood  shall  be  made,  no  person  shall  be  attainted  In  high  treason, 
but  upon  the  oaths  of  two  witnesses,  either  both  to  the  same  overt 
act,  or  one  of  them  to  one,  and  the  other  of  them  to  another 
overt  act  of  the  same  treason. 

But  in  Gahagan*B  case  at  the  O.  B.  Jan.  sess.  1748,  1  Leach^  42., 
it  was  determined  that  a  conviction  of  high  treason,  may  be  upon 
the  evidence  of  one  witness,  in  all  cases  where  there  is  no  corrup- 
tion of  blood. 

And  in  those  courts  which  proceed  by  the  rules  of  the  civil  By  die  civil  law. 
law,  as  the  spiritual  court  and  the  courts  of  equity,  two  witnesses 
are  generally  required ;  and  the  reason  why  the  civil  law  requires 
two  witnesses  is,  because  their  trial  is  by  witnesses,  and  not  by  a 
jury  of  twelve  men.     1  Inst.  6.  h.    Plotod.  12.  a. 

By  Stat.  29  C  2.  c.  S.  devises  of  lands  shall  be  attested  by  three  29  C.  2.  c.  5. 
witnesses  at  the  least. 

11.  Of 'soritteti  Evidence. 

Acts  of  parliament  relate  either  to  the  kingdom  at  large,  when  Acts  of  paiiia- 
they  are  called  general  acts ;  or  only  to  particular  classes  of  men,  ment. 
or  to  certain  individuals,  in  which  case  they  are  called  private 
acts.    BuU.  N.  P.  222.    PhiU.  Ev.  309. 

The  former  are  not,  correctly  speaking,  the  subject  of  proof  General  acta, 
in  any  court  of  justice,  for,  being  the  law  of  the  land,  they  are 
supposed  to  be  known  to  every  man ;  and  therefore  the  printed 
Statute  Book  is  on  all  occasions  referred  to,  not  as  evidence  to 
prove  that  of  which  every  man  is  presumed  to  be  already  conu- 
sant ;  but  for  the  purpose  of  refreshing  the  memories  of  those 
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who  are  to  decide  upon  thenu  But  private  acts  of  parliament  not 
concerning  the  pubhc,  are  not  considered  as  laxoSf  but  JadU^  and 
therefore  must  be  proved  like  other  records  which  concern  private 
rights,  by  copies  from  the  Parliament  Rolls;  for  the  printed 
Statutes  are  in  this  respect,  only  private  copies,  and  consequently 
no  evidence  of  the  fact.  In  one  case  Ld.  C.  B.  Parker  permitted 
the  printed  statute  touching  the  college  of  physicians,  which  is 
a  private  act,  to  be  read  in  evidence  from  me  Statute  Book 
printed  b^  the  king's  printer ;  but  the  general,  indeed  universal 
practice,  is  to  prove  examined  copies ;  vide  GUh*  Ev»  10*  IS.  To 
prevent  this  inconvenience  the  legislature  frequently  declares, 
that  acts,  in  their  nature  private,  shall  be  deemed  public,  which 
enables  judges  to  consider  them  as  laws,  and  thereby  prevents  the 
necessity  of  evidence  to  prove,  or  special  pleading  to  introduce 
them  to  the  notice  of  a  court  of  justice.  Vide  Peakes  Ev*  26. 
n.  (a.)    Bull.  N.  P.  223,  &c. 

And  by  stat.  41  Geo.  S.  U.  K.  c.  90.  §  9.  The  statutes  of  £n^- 
land  and  of  Great  Britain^  printed  and  published  by  the  king*s 
printer,  shall  be  received  as  conclusive  evidence  of  the  sevml 
statutes  in  the  courts  of  either  kingdom. 

The  preamble  of  an  act  of  parliament,  reciting  that  certaun 
putrages  had  been  committed  in  particular  parts  of  the  kingdom, 
has  been  ac^udged  by  the  court  of  K,  B.  in  a  late  case  to  be  ad- 
missible in  evidence,  for  the  purpose  of  proving  an  introductoiy 
averment  in  an  information  for  a  libel,  that  outrages  of  that  de- 
scription had  existed.  Public  acts  of  parliament,  it  was  said,  are 
binding  upon  every  subject ;  the  Judges  are  bound  to  take  judicial 
notice  of  their  contents ;  every  subject  is,  in  judgment  of  law, 
privy  to  the  making  of  them,  and  supposed  to  know  them ;  the 
passing  of  an  act  of  parliament  is  a  public  proceeding  in  all  its 
stages,  and  when  the  act  is  passed,  it  is,  in  the  contemplation  of 
law,  the  act  of  the  whole  body  of  the  kingdom.  The  court  of 
K.  B*  for  these  reasons  were  of  opinion,  that  the  preamble  in 
question  had  been  properly  admitted  in  evidence.  Rex  v.  SuUon^ 
H.  1816.    4M.&iS.  532.    PhiU.Ev.^\Q. 

Of  Records. 

Hecords  are  the  memorials  of  the  proceedings  of  the  legis- 
lature, and  of  the  king's  courts  of  justice,  preserved  in  rolls  of 
parchment ;  and  they  are  considered  of  sucn  authority,  that  no 
evidence  is  allowed  to  contradict  them*  1  Inst.  117. 6.  PhSl. 
Ev.  308. 

But  copies  of  them  must  be  proved  by  witnesses,  and  then 
are  good  evidence.  No  rasure  or  interlining  shall  be  intended  in 
them.  But  the  surest  way  is  to  exemplify  a  record  under  the 
great  seal,  or  at  least  under  the  seal  of  the  court.  Dr.  Le^ifeWs 
casej  10  Rep.  92. 

Records  cannot  be  transferred  from  place  to  place  to  8»ve  a 
private  purpose,  and  therefore  copies  or  them  must  be  aUowed 
m  evidence.  But  a  copy  of  a  copy  is  no  evidence.  BtM, 
N.  P.  226. 

Copies  of  records  may  be  under  seal,  and  not  under  sesl. 
Those  under  seal  are  called  exemplifications,  which  are  of  two 
kinds ;  under  the  sreat  or  broad  sefu,  and  under  the  seal  of  some 
other  court.    PhiU.Ev.  SS5* 
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When  under  the  broad  sealt   they  proceed  from  out  of  the-  Under  the  bro«l 
court  of  chancery;  the  record  itself  having  either  been  there  *^*^* 
originally,  or  come  thither  by  certiorarL    If  under  the  broad  seal^ 
the  copy  is  iuelf  evidence  witliout  further  proof.    Bull.  N.  P.  226. 

When  under  seal  of  the  court  to  which  the  records  belong,  they  Under  \hc  mmI 
also  are  good  evidence.    Bull.  N.  P.  228.  o^  *»;«  <^«"'  *• 

Such  copies  of  records  as  are  not  under  seal  must  be  sworn  Copie«  not  un. 
copies,  or  office  copies.    Where  the  original  record  is  lost,  then 


Such  copies  of  records  as  are  not  under  seal  must  be  sworn  Copie« 
»pies,  or  office  copies.    Where  the  original  record  is  lost,  then  j**c!!!!l      ^gg^ 
a  copy  veiuitale  temporis  autjudiciarid  cognitione  roborata^  may  be    '         ' 


given  in  evidence..   Bull.  N.P.  229. 

The  sworn  copy  should  contain  the  whole  of  the  record.  3  Ifut» 
173.    BuU.N.P.22S. 

It  is  a  general  rule,  that  a  copy  authenticated  by  a  person  ap-  -  Office  cojiet. 
pointed  for  that  purpose,  is  good  evidence  of  the  contents  of  the 
original,    without  any    proof  of  its  being  an  examined  copy. 
Phitt.  Ev.  388. 

But  where  the  officer  of  the  court  is  only  entrusted  with  the 
custody  of  records,  and  is  not  authorised  to  make  out  a  copy,  he 
has  no  more  authority  for  that  purpose  than  a  common  person, 
and  the  copy  must  be  regularly  proved  in  a  strict  and  regular 
mode.    PhtlL  Ev.  389. 

Copies  of  records  are  to  be  proved  as  other  transcripts  by  a 
witness,  who  has  compared  the  copy,  line  for  line,  with  the  original 
or  who  has  examined  the  copy,  while  another  person  read  the 
original.  Reid  v.  Margison,  1  Campb.  470.  Rolf^.  Dari,  2  Taunt. 
52.  And  it  ought  to  appear  that  the  original  came  from  the  proper 
place  of  deposit,  or  out  of  the  hands  of  the  officer  in  whose 
custody  the  records  were  kept.  AdanUhwaite  v.  Sjpige^  1  Stark. 
N.P.  183.    4  Campb.  372.  S.  C.    Phill.  Ev.  387. 

No  verdict  shall  be  given  in  evidence  but  between  those  who  Verdicc 
were  parties  or  privies  to  it ;  because  otherwise  a  man  would  be 
bound  by  a  decision,  who  Had  not  the  liberty  to  cross-examine; 
and  notnine  can  be  more  contrary  to  natural  justice  than  that  any 
body  should  be  injured  by  a  determination  which  he  or  those  under 
whom  he  claims,  was  not  at  liberty  to  controvert.  Bull.  N.  P.  232« 
And  a  verdict  will  not  be  admitted  in  evidence,  without  likewise 
producing  a  copy  of  the  judgment  founded  upon  it;  because  it 
may  happen  thac  the  judgment  was  arrested  upon  a  new  trial 
granted.  But  this  rule  doth  not  hold  in  the  case  of  a  verdict  on 
an  issue  directed  out  of  chancery ;  because  it  is  not  usual  to  enter 
up  judgment  in  such  case ;  and  the  decree  of  the  court  of  chancery 
is  equally  proof  that  the  verdict  was  satisfactory,  and  stands  in 
force.    Bull.  N.  P.  231'. 

A  judgment  by  the  quarter  sessions,  discharging  an  order  of  Judg™cntof 
removal  (not  for  defect  of  form,  but  upon  ihe  merits,)  is  conclusive  3""*^!u*'*'"* 
sui  between  the  contending  parishes,  that  the  settlement  of  the  ^^  'PP^^'** 
pauper  was  not  in  the  appellant  parish  at  the  time  of  the  removal; 
but  it  is  binding  only  on  these  parishes,  not  on  a  third  parish. 
Jkn  order  of  removal  executed,  and  not  appealed  against,  is  con-  ^*  ^-  Cor^iam, 
elusive  of  the  pauper's  settlement  at  the  time  of  the  order,  even  as  ^^  East.  58a. 
between  third  parishes  who  were  not  parties  to  that  order.    And 
3,  judgment  by  tne  quarter  sessions,  confirming  an  order  of  removal, 
J 9   conclusive  upon  the  appellant  parish  as  to  all  the  world,  and 
roay  be  given  m  evidence  against  them  by  a  third  parish  on  any 
subsequent  appeal.    Here,  it  may  be  observed,  the  party,  against 
VOL.  1.  3  n 
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whom  the  judgment  was  pronoimced,  had  an  opportunity  of  dis- 
charging themselvea-by  proving  the  liability  on  a  third  parish;  and 
this  not  having  been  done,  and  the  court  of  quarter  sessions  having 
confirmed  the  order  of  removal,  the  last  settlement  is  adjudged  to 
be  in  the  appellant  parish ;  and  this  point  being  once  detennined, 
the  judgment  must  be  final,  that  there  may  be  some  end  to 
litigation.     Phill.  Ev.  322. 

And  note,  whenever  a  matter  comes  to  be  tried  in  a  coUatenl 
way,  the  decree,  sentence,  or  judgment  of  any  court,  ecclesiast- 
ical or  civil,  having  competent  jurisdiction,  is  conclusive  evidence 
of  such  matter ;  and  in  case  the  determination  is  final  in  the  court, 
of  which  it  is  a  decree,  sentence,  or  judgment,  such  decree,  sen- 
tence, or  judgment  will  be  conclusive  in  any  other  court  having 
concurrent  jurisdiction.     Bull.  N,  P.  244. 

There  are  also  public  matters  that  are  not  records,  as  trans' 
actions  in  chancery  and  court  roll:  and  of  these,  copies  may  be 
given  in  evidence.    Bull,  N.  P.  234. 

The  reason  why  the  proceedings  in  chancery  are  not  records  is 
this,  because  they  are  not  the  precedents  of  justice :  for  the  judg- 
ment there  is  according  to  equity  and  good  conscience,  and  not 
according  to  the  laws  and  customs.  And  tlie  reason  why  anj 
record  is  of  validity  and  authority  is,  because  it  is  a  memonal  of 
what  is  the  law  of  the  nation :  now  chancery  proceedings  are  no 
memorials  of  the  laws  of  England^  because  the  chancellor  is  not 
bound  to  proceed  according  to  the  laws.     BuU.  N.  P.  235. 

A  bill  m  chancery  will  not  be  evidence,  except  to  shew  that 
such  a  bill  did  exist,  and  that  certain  facts  were  in  issue  between 
the  parties,  in  order  to  introduce  the  answer  or  the  depositions  of 
witnesses.  Phill,  Ev.  355.  '  It  is  not  to  be  admitted  as  evidence 
in  courts  of  law,  to  prove  any  facts  either  alleged  or  denied  in  the 
bill.     Case  of  the  Banbury  Peerage,  2  Selto.  N.  P.  685. 

Answers  in  chancery  are  confessions  on  oath,  and  therefore 
strong  evidence  against  the  party  who  makes  them.  When  an 
answer  is  read,  all  the  parts  must  be  taken  together,  connected 
and  entire.    PhilL  Ev.  356.  . 

A  mere  voluntary  affidavit  may  be  read  against  the  P^non  who 
made  it,  and  it  must  be  proved  to  be  sworn.  But  if  it  be  ooij 
proved  to  be  signed  by  the  party,  it  will  be  evidence  as  a  men 
writing.    Bull.  N.  P.  238. 

But  if  it  were  an  affidavit  in  any  cause,  then  proof  of  the  cause 
depending,  and  the  using  of  the  affidavit,  would  perhi^  be  efi- 
dence  upon  an  indictment  for  perjury.     Bull.  N.  P.  238. 

The  copy  of  a  voluntary  affidavit  cannot  be  given  in  evidence. 
Bull.  N.  P.  2SS.    Peake*s  Ev.  59. 

Depositions  of  witnesses  in  a  suit  in  chancery,  may  be  rm 
when  the  witness  is  dead,  but  not  when  the  witness  is  living:  i^ 
whilst  the  witness  is  living,  they  are  not  the  best  evidence  thenatuit 
of  the  thing  is  capable  of.    Bull.  N.  P.  239- 

Also  when  a  witness  carinot  be  found  af^er  strict  enquiry*  I*- 
Phill.  Ev.  360. 

Or  if  it  be  proved  that  a  witness  was  subpcenaed,  and^e^^ 

^  the  toay,  the  deposition  is  the  best  evidence  that  can  be  ha^ 

But  if  the  witness  is  in  a  state  to  be  produced,  his  deposition  c^ 

not  be  received.     Phill.  Ev.  360. 

.     And  a  deposition  cannot  be  give    in  evidence  against  any  I*'** 
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that  was  not  party  to  the  suit,  and  the  reason  is,  because  he  had  not 
liberty  to  cross-examine  the  witness ;  and  it  is  against  natural 
justice  that  a  man  should  be  concluded  by  proofs  in  a  cause  to 
which  he  was  not  a  party.  For  this  reason,  depositions  in  chan* 
eery  shall  not  be  read  for  or  against  the  defendant  upon  an  inform- 
ation or  an  indictment,  for  the  king  was  no  party  to  the  suit. 
Bull.  N.  P.  239- 

Yet  this  rule  admits  of  some  exceptions,  as  particularly  in  all 
cases  where  hearsay  and  reputation  are  evidence :  and  in  such 
cases  depositions  are  admissible  in  evidence,  in  a  suit  between 
other  parties,  provided  they  have  not  been  made  post  litem  motam. 
But  if  the  question  at  issue  is  precisely  the  same  m  both  suits,  the 
depositions  in  the  former  suit  cannot  be  admitted.  Berkeley  Peer'^ 
age  case,    Phill.Ev.36l. 

Depositions  taken  in  an  ecclesiastical  court,  in  a  cause  within  its  Depoutions  in 
jurisdiction,  seem  to  be  admissible  in  evidence  upon  the  same  ^cleaiastical 
footing  as  depositions  in  the  court  of  chancery,  the  parties  being  ^"'^*- 
the  same,  and  having  had  an  opportunity  of  cross-examining  the 
deponenU.    Phill,  Ev.  380. 

So  a  deposition  taken  in  a  cause  between  other  parties  will  be  To  contradict 
admitted  to  be  read,  to  contradict  what  the  same  witness  swears  at  ^^'i^cn- 
atrial,    Bull.N*P.2W. 

Depositions  before  commissioners  of  bankrupts,  when  recorded   Commlisioneri 
according  to  the  directions  of  5  Geo.  2.  c.  30.  $  41.  have,  after  the  ^^  bankmptB. 
death  of  a  witness,  been  admitted  to  be  read.    Janson  v.  Wilson^ 
1  Dougl.  257.     See  also  stat.  49  Geo.  3.  c.  121.  $  10. 

A  CONVICTION  in  a  court  of  criminal  jurisdiction  is  conclusive   Conviction, 
evidence  of  the  fact,  if  it  comes  collaterally  in  controversy  in  a 
court  of  civil  jurisdiction :  yet  an  acquittal  in  such  court  is  no 
proof  of  the  reverse.     BvU.  N.  P.  245. 

A  copy  of  a  conviction  for  killing  game  was  agreed  to  be  evi-  Copjthercctfl 
dence  in  bar  of  an  action  brought  for  the  same  offence,  and  the 
defendant  is  entitled  to  such  copy.    Rex  v.  Midlam^  3  Burr,  1720. 

A  copy  of  the  probate  of  a  will  is  good  evidence  where  the  Probate  of  m 
Will  itself  is  of  chattels :  for  there  the  probate  is  an  original,  taken  ^^^'* 
by  authority,  and  of  a  public  nature  :  but  the  probate  of  a  will, 
devising  real  property,  is  not  evidence  of  the  contents  of  the  will« 
even  though  the  original  is  proved  to  be  lost ;  the  spiritual  court 
having  no  power  to  authenticate  such  a  devise,  as  far  as  it  relates 
to  land.  Bull.  If.  P.  245.  Doe.  d.  Ash  v.  Calvert,  2  Campb.  389. 
Hoe  Y.  Nathrop^  3  Salk.  154. 

In  a  case  at    Worcester  Sum.  Ass.  1809,  before  Wood  B.  on  Will  loit. 
proof  that  a  will  of  lands  had  been  lost,  parol  evidence  of  its  con- 
tents was  received  from  a  witness  who  heard  it  read  over  before 
the  testator*s  family  on  the  day  of  his  funeral.    2  Campb.  390.  (n). 

The  ecclesiastical  court  never  grants  an  exemplification  of  Letters  of  ad« 
letters  of  administration ;  but  only  a  certificate  that  administra-  minlatretion. 
tion  was  granted.  Therefore  where  a  lessee  pleads  an  assign- 
nient  of  a  term  from  an  administrator,  such  certificate  is  good 
evidence.  So  would  the  book  of  the  ecclesiastical  court  wherein 
was  entered  the  order  for  granting  administration.  Kemptonr* 
Cross,  Rep.  tempi  Hardmckey  vl08.  BuU.  N.  P.  246. 

Thomas  Buttery  and  Timothy  M*Namara,  were  convicted  at  the  The  piobate  of 
O.  B.  Dec.  Sess.  1817.  before  Garroxv,  B.  of  forging  the  will  of  *  '^U  i»  not 
Benjamin  Mamu    In  the  course  of  the  evidence  in  support  of  con<^l"«^»  «vi- 
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the  prosecution,  the  probate  of  the  will  under  the  seal  of  the  eccle- 
siastical court  was  produced.  Mr.  Alley  for  the  prisoners,  con* 
tended  that  this  unrevoked,  was  a  judgment  and  conclusive  evi- 
dence of  the  validity  of  the  will,  relying  upon  the  authority  of 
/fex  V.  Vincent f  1  iS^r.481.  His  lordship  over-ruled  the  objection, 
but  reserved  the  point  for  consideration  of  the  judges,  and  their 
opinion  was  delivered  at  the  O.  B.  May  Sess*  1818,  by  BayleyJ* 
that  there  was  no  foundation  whatever  for  the  objection.  If  it 
were  valid,  the  probate,  being  under  the  seal  of  the  spiritual  court, 
it  would  tend  to  give  that  court  a  jurisdiction  in  criminal  cases 
which  it  did  not  possess.  Conviction  affirmed,  and  sentence  of 
death  was  accordingly  passed  upon  the  prisoners.  Rex  v.  Buttery 
and  M'Namara.    MS.  C.  C.  R.     Vide  etiam  Phill.  Ev.  SS7. 

An  examined  copy  of  the  probate  is  evidence  of  the  person 
there  named  being  executor,  as  the  probate  is  an  original,  taken  by 
authority,  and  of  a  public  nature ;  (3  Salk,  154.  1  Ld.  Raym,  154.) 
but  a  copy  of  the  will  would  not  be  evidence  of  that  fact*  Bull* 
N.  P.  246. 

The  rolls  of  a  court  baron  are  evidence ;  for  they  are  the  public 
rolls  by  which  the  inheritance  of  every  tenant  is  to  be  preserved : 
and  they  are  the  rolls  of  the  manor  court,  which  was  anciently  a 
court  of  justice  relating  to  all  property  within  the  district.  BulL 
N.  P.  247. 

The  copy  of  the  court  roll  of  a  manor  under  the  steward's  hand 
is  good  evidence  ;  so  an  examined  copy  of  the  court  roll,  if  sworn 
to  be  a  true  one,  as  also  the  copy  of  a  church  register;  the  copies  of 
tcyusn  books,  and  the  like.  For  where  the  ori^nal  itself  is  e^dence, 
the  immediate  copy  thereof  is  also  good  evidence.  Skinner^  584. 
Hoe  V.  Nathorv,  1  Ld.  Raym.  154.  Bull.  N.  P.  247. 

And  generally,  wherever  an  original  is  of  a  public  nature^  and 
would  be  evidence  if  produced,  an  immediate  sworn  copy  thereof 
will  be  evidence,  as  a  copy  of  a  bargain  and  sale ;  of  a  deed  in- 
rolled,  and  the  like :  but  where  an  original  is  of  a  private  nature,  a 
copy  is  not  evidence,  unless  the  original  is  lost  or  destroyed. 
Lynch  v.  Clarke,  S  Salk,  154. 

.  A  copy  of  the  journals  of  the  house  of  lords  respecting  the  re- 
versal of  a  decree  was  adjudged  to  be  good  evidence.  Jones  t. 
Randall,  1  Co^,  17* 

So  also  in  Rex  v.  Ld.  George  Gordon,  2  Dougl.  593.  sworn 
copies  of  certain  entries  in  the  journals  of  the  house  of  commoiis 
were  produced  and  read  as  evidence,  on  the  part  of  the  crown, 
without  being  objected  to. 

In  the  case  of  Lord  Melville,  upon  an  impeachment  by  the 
house  of  commons,  a  <juestion  arose  whether  the  printed  journals 
of  that  house  were  evidence,  upon  which  the  lord  chancellor 
(Erskine)  said  he  had  always  considered  the  course  in  the  courts  of 
law  to  be,  that  original  public  documents  need  not  be  produced, 
which  are  not  only  not  removable  at  the  call  of  individuals,  but 
which,  from  their  nature,  might  be  necessary  as  evidence  in  dif- 
ferent places  at  the  same  time ;  but  in  those  cases  you  must  have 
one  of  two  things,  either  you  must  have  an  office  copy,  where  there 
is  any  particular  authority  for  taking  such  office  copies,  or  sa 
examined  copy,  sworn  to  at  the  trial  by  the  witness  producing  it; 
and  the  printed  journal,  if  the  party  so  producing  it  had  examined 
it  with  the  original,  would  be  as  good  evidence  as  the  original 
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journal  itself;  but  unless  the  copy  be  so  examined,  the  original 
journal  must  be  produced.  See  the  printed  report  ofLd.  MehMe*4 
trial  byGum^y  p.  38.  j^  ^  Fnuiklim 

The  journals  of  the  house  of  lords  are  evidence  to  prove  not  gstTri.  259.* 
only  the  address  of  the  lords  to  the  king,  but  the  king  s  answer  cited  in 
also.    PhiILEv.4M.  5T.R.445. 

On  a  warrant  to  a  constable  to  distrain  ^oods  by  virtue  of  ai)  Wamnt,  copj 
act  of  parliament,  the  constable  makes  distress,  and  keeps  the  of. 
warrant :  a  copy  of  the  warrant  in  this  case  will  be  good  evidence* 
Morley  v.  hackery  6  Mod,  88^ 

If  upon  collateral  issue  it  is  to  be  proved  that  such  an  one  was  TStlei  of  offiM. 
justice  of  the  peace,  baronet,  or  the  like,  common  reputation  is 
sufficient  proof;  without  shewing  the  commission  or  letters  patent 
of  the  creation.     TV.  per  Pais.  347. 

And  in  the  case  of  all  peace  officers,  justices  of  the  peace,  con- 
stables, &c,  it  is  sufficient  to  prove  that  they  acted  in  these  cha- 
racters, witliout  producing  their  appointments.  So  determined  by 
all  ike  Judges  in  the  case  of  the  Gordansy  tried  for  murder  in  1789.  , 

1  Leach,  515. 

And  in  an  indictment  for' disobeying  a  justice's  order  for  divert- 
ing a  road,  it  was  held  unnecessary  to  produce  the  commission  of 
'  the  peace  to  prove  the  persons  to  be  magistrates  who  signed  the 

order.    Per  Hotham,  B.    Rex  v. ,  Kingston  Lent  Ass.  1801. 

I  Nol.P.L.5SS. 

An  inquisition  post  mortem  is  evidence,  but  not  conclusive.  In^wUippeti 
Earl  of  Thanet  v.  Fostery  1  T.  Jones,  224.  mortem. 

^  The  entry  of  the  names  and  titles  of  persons  in  a  church  booty  P«nrf>t^»icr« 
either  for  marriages  or  births,  is  evidence ;  but  not  conclusive  of  ^°^*** 
the  marriage  or  birth  of  any  persons,  unless  the  identity  of  the 
person  (by  such  entries  intended,)  is  fully  proved,  and  also 
strengthened  with  circumstances,  as  cohabitation,  the  allowance  of 
the  parties  themselves,  and  the  like.  12  Vin.  Abr.  89.  See  tit. 
]9ad0|»  ]&rei0trt0,  Vol.  III. 

But  a  day-book  from  whence  the  register  is  made  up,  was  not  Day  book  of 
allowed  as  evidence  to  contradict  the  latter  in  a  question  of  legiti-  the  register, 
macy :  for  though  it  was  insisted  that  one  was  the  original  entry, 
the  other  was  the  only  register,  and  there  cannot  be  two  registers 
in  one  parish.     Mayv.May^^Str.lOtlS.   Bull.  N.P.  2^1.  PhiU. 
Ev.  414.     See  1  Stark.  N.P.  179. 

By  Stat.  52  Geo.  3.  c.  146.  {  7.  It  is  enacted  that  copies  of  die  52  G.  s.  c  146. 
register  books,  verified  by  the  officiating  minister  of  the  parish,  %  7.  ^ 
shall  be  transmitted  annually  by  the  churchwardens,  after  they  or  ^  f^a» 
one  of  them  shall  have  signed  the  same,  to  the  registrars  of  the  ^iSttrS* 
diocese  within  which  the  cnurch  is  situated. 

An  entry  of  the  receipt  of  money  by  the  officers  of  a  township  XWkhbookft. 
from  the  -officers  of  another  township  of  a  proportion  of  churqn 
rates  •  made  in  a  parish  book,  is  evidence  to  charge  the  latter 
officers  with  the  same  proportions  in  future :  and  another  entry, 
explaining  the  proportions  made  on  the  same  page,  is  also  admis-  ^ 
sibie  evidence ;  and  the  first  point,  upon  the  principle,  that  by 
such  entry  the  officers  changed  themselves  with  the  receipt  of 
money.    Stead  v.  HeatoHy  4  T.  R.  669. 

The  gazette  published  under  the  sanction  and  controul  of  Otitite. 
government,  is  sufficient  evidence  ef  any  act  of  state  so  announced, 
but  not  of  any  private  matters  contained  therein,  or  done  by  or 
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Proclamations.  ^^  ^^^  ^^^E  Otherwise  than  in  his  reeal  capacity.  The  king's  pro- 
clamations, addresses  from  the  people  to  the  crown,  and  the  like 
may  be  proved  in  this  manner  without  a  production  of  the  pro- 
clamations or  addresses  themselves :  for  th^se  being  matters  of 
public  notoriety,  communicated  to  the  public  in  a  known  pre- 
scribed fonn,  the  law  pays  such  attention  to  the  established  rules 
of  office  as  not  to  call  for  higher  evidence  than  that  to  which 
all  mankind  look  for  information  on  the  subject.  RexY»HoU^ 
5T.R.4fS6. 
Se%  Phill.  £t.  And  in  the  late  case  of  Rex  v.  Sutton^  4  M.SfS*5S2.  the  court 
405.  of  K.  B.  determined,  that  the  king's  proclamation,  (which  recited 

that  it  had  been  represented,  that  certain  outrages  had  been 
committed  in  different  parts  of  certain  counties,  and  offered  a 
reward  for  the  discovery  and  apprehension  of  offenders,)  was  ad- 
missible in  evidence,  as  proof  of  an  introductory  averment  in  an 
information  for  a  libel,  that  acts  of  outrages  of  that  particular 
description  had  been  committed  in  those  parts  of  the  country. 
ArUdetof  war.  Upon  the  same  principle  the  articles  of  war,  as  printed  by  the 
king  s  printer,  are  allowed  to  be  evidence  of  such  articles.  Rex 
V.  Withers,  cited  by  Bulkr  J.  5T.R.U6.  See  stat.  59  Geo.  3. 
c.  9.  §  36. 
Navy  office  So  the  register  of  the  navy  office,  with  pro6f  of  the  method  there 

regiiter.  used,  to  return  all  persons  dead  with  the  mark  Dd^  is  sufficient 

evidence  of  death.     Bull,  N.  P.  249.    Rhodes' s  case^  1  Leach.  24. 
Herald's  books.      Rolls,  or  ancient  books  in  the  heraUPs  office,  are  evidence  to 
prove  a  pedigree ;  but  an  extract  of  a  pedigree,  proved  to  be 
taken  out  of  records,  shall  not ;  because  such  extract  is  not  the 
best  evidence  in  the  naCUre  of  the  thing,  as  a  copy  of  such  recoids 
might  be  had.    BvlL  N.  P.  248.    S  Bloc.  Com.  105. 
Public  surveys.      Surveys,  taken  on  public  occasions,  are  also  evidence  to  ascer- 
Doomsday         tain  the  rights  of  individiyls  not  named  in  them.     Thus  Dooms- 
book,  day  book,  which  was  a  survey  of  the  king's  lands  made  in  the  time 

of  William  the  Conqueror,  is  the  only  evidence  to  prove  whether 
a  manor  is  held  in  ancient  demesne  ;  that  is,  whether  it  was  part 
of  the  socage  tenure  in  the  hands  of  Edward  the  Confessor  or 
not :  and  so  high  is  the  credit  of  this  book,  that  the  inspection  is 
made  by  the  court.  So  if  a  question  arise  as  to  the  extent  of  the 
ports,  there  lies  in  the  exchequer  a  particular  survey  which  ascer- 
tains it :  and  in  many  instances,  where  a  commission  has  been 
confined  to  a  particular  place,  it  has  been  received  as  admissible 
evidence ;  and  even  where  the  commission  has  been  lost,  the  sur* 
vey  taken  under  it  has  been  allowed  as  evidence.  Hoi.ldS. 
Cub.Ev.7S.  Phai.Ev.A02. 
Bounder  rolL         ^^  ®^^  Terrier,  or  survey  of  a  manor,  whether  ecclesiastical 

or  temporal,  may  be  given  in  evidence;   for  there  can  be  no 
other  way  of  ascertaining  the  old  tenures  or  boundaries     BwtL 

N.  P.  248.  - 

A  terrier  of  glebe  is  not  evidence  for  the  parson,  unless  signed 
1)y  the  churchwardens  as  well  as  the  parson ;  nor  neither,  if  they 
be  of  his  nomination :  and  though  it  be  signed  by  them,  yet  it 
seems  to  deserve  very  little  credit,  unless  it  be  Hkewiae  signed 
by  the  substantial  inhabitants.  But,  in  all  cases,  it  is  certaialy 
strong  evidence  against  the  parson.  Butt.  N.  P.  248.  PkiU.  Ev, 
•416. 
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A  Terrier  derives  its  authority  from  being  found  either  In  tho  Tefuer». 
bishop's  register  office,  or  the  registry  of  the  archdeacon  of  tlie 
diocese.  Unless  it  comes  from  one  of  these  repositories,  it  cannot, 
in  general,  be  admitted  in  evidence.  A  paper,  therefore,  purport- 
ing to  be  a  Terrier^  found  in  the  charter  chest  of  a  college,  which 
had  property  in  the  parish,  was  thought  to  be  inadmissible  to  dis- 
prove a  modus.    4  GwiU.  1 406.    PkUl.  Ev.  416. 417. 

A  parchment  writing  produced  by  the  steward  of  a  manor  as  Customary  of  » 
the  customary  of  the  manor,  and  received  by  him  from  his  pre-  mMior. 
decessor,  who  had  also  received  it  from  his,  and  had  possession  of 
it  all  the  time,  and  which  was  said  to  be  ex  assensu  omnium  tenen- 
tium^  was  held  to  be  good  evidence,  to  prove  the  course  of  de- 
scent within  a  manor ;  and  this,  although  it  was  not  signed  by 
any  of  the  tenants.    Denn  v.  Spray ^  1  T.  R,  466. 

Camden  s  Britannia  was  offered  in  evidence  on  an  issue,  HistorlsB.. 
whether,  by  the  custom  of  Droitwieh,  salt  pits  could  be  sunk  in 
any  part  of  the  town,  or  only  in  a  certain  place,  but  rejected :  for 
the  court  held  that  a  general  history  might  be  given  m  evidence 
to  prove  a  matter  relatmg  to  the  kingdom. in  general,  because  the 
nature  of  the  thing  requires  it;  but  not  to  prove  a  particular  right 
or  custom.  So  in  the  case  of  St.  Katherirte  s  hospital.  Hale  C.  J. 
allowed  SpeecTA  Chronicles  to  be  evidence  of  a  particular  point  of 
history  in  the  time  of  Edw.  3. ;  so,  a  Year  Book  may  be  evidence 
to  prove  the  course  of  the  court.  But  in  the  exchequer,  the 
question  being,  whether  the  Abbei/  dejbniibus  was  an  inferior 
abbey  or  not,  Dudgale*s  Monasttcon  was  refused  for  evidence, 
because  the  original  records  might  be  had  in  the  augmentation* 
office.     Stainer  v.  the  Burgesses  of  Droitvoich^  I  SaUc.  281. 

So  it  has  been  deternuned,  that  Dudgale*s  Baronage  is  not 
evidence  to  prove  a  descent.    Piercy*s  case,  2  Jon.  164.     PhilL. 
Ev.^2l. 

So  in  the  case  of  Cockman  v.  Mather,  Barnard*  14.  on  a  trial 
at  bar,  concerning  the  right  of  visiting  University  College  in  Ox- 
Jbrd,  One  of  the  issues  was,  whether  king  Alfred  was  foundeir. 
And  the  counsel  for  Uie  plaintiff  would  have  given  in  evidence 
several  historians  as  to  this  point.  But  the  Chief  Justice  declared 
that  such  evidence  is  never  admitted,  unless  in  proof  of  a  point 
concerning  the  public  government.  And  the  evidence  was  not 
allowed* 

An  ancient  map  will  be  received  as  evidence  where  it  has  ac-  Anctentmapt. 
companied  possession,  and  agreed  with  the  boundaries  as  adjusted 
by  ancient  purchases.  If  two  manors  are  in  the  hands  of  th^ 
same  person,  and  a  map  is  made  by  liim,  and  afterwards  one  of 
the  manors  is  conveyed  to  another  person ;  and  then,  at  a  distant 
time,  disputes  arise  as  to  tlie  boundaries,  the  map  so  taken  will  be 
evidence ;  but  if  the  person,  under  whose  direction  the  map  was 
taken,  was  possessed  of  only  one  manor ;  or  a  lord  describes  the 
boundaries  of  his  waste.;  or  the  churchwardens  cause  a  copper- 
plate map  to  be  made,  wherein  they  describe  land  which  an  indi^ 
vidual  claims,  to  be  a  public  highway ;  the  map  so  taken  is  not 
evidence  against  the  rights  of  persons  not  parties  to  the  making 
of  it.    Peakes  Ev.  89. ;  and  cases  there  cited. 

In  the  annual  Mutiny  Acts,  (the  last  being  59  Geo.  3.  c.  9.)  there  Examiuttioiis 
is  always  inserted  a  clause  rendering  the  examination  of  a  non--  under  the  inu> 

3  jx  4  *'°y  "*• 
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commissioned  officer  or  soldier,  under  certain  circumstances,  legsl 
evidence  to  be  received  upon  a  question  of  settlement. 
CO  r!.  3.  c.  9.        By  stat.  59  Geo.  3.  c.  9.  J  70.  it  it  enacted,  "that  it  shall  tod 
$  7a  may  be  lawful  for  any  justice  of  the  peace  for  the  county,  town, 

Clause  relating  qj.  place  where  any  non-commissioned  officer  or  soldier  shall  be 
to  «l.Ucrs  set-  quartered  in  that  part  of  Great  Britain  called  Endand,  in  ca« 
tli«ir  wives  aiiid  8"^"  non-commissioned  omcer  or  private  soldier  have  either  wife 
cliitdren  trhon  or  child  or  children,  to  cause  such  non-commissioned  officer  or 
<|uaitercd  in  soldier  to  be  summoned  beibre  them*,  in  the  town  or  place  where 
KngUnd.  such  non-commissioned  officer  or  soldier  shall  be  quartered,  in 

*^^''  order  to  make  oath  of  the  place  of  their  last  legsu  settlement, 

(which  oath  such  justice  is  hereby  empowered  to  administer;)  and 
such  non-commissioned  officers  and  private  soldiers  as  aforesaid 
are  hereby  directed  to  obey  such  summons,  and  to  make  oath  ac- 
cordingly ;  and  such  justice  is  hereby  required  to  give  an  attested 
copy  of  such  affidavit  so  made  before  him  to  the  person  making 
the  same,  to  be  by  him  delivered  to  his  commanding  officer,  in 
order  to  be  produced  when  required ;  which  attested  copy  diall 
be  at  anu  time  admitted  in  evidence,  as  to  such  last  legal  settle- 
ment, before  any  of  his  majesty's  justices  of  the  peace,  or  at  any 
general  or  quarter  sessions  of  the  peace :  Provided  always,  that  in 
case  any  non-commissioned  officer  or  private  soldier  shall  be  again 
summoned  to  make  oath  as  aforesaid,  then  on  such  attested  copj 
of  the  oath  by  him  formerly  taken  being  produced  by  him,  or  I7 
any  other  person  on  his  behalf,  such  non-commissioned  officer  or 
soldier  shall  not  be  obliged  to  take  any  other  or  further  oath  with 
regard  to  his  legal  settlement,  but  shall  leave  a  copy  of  such 
attested  copy  of  examination,  if  required.'' 
Fhill.  £v.  57r«       As  an  attested  copy  is  thua  made  evidence,  it  has  been  determined, 

on  a  reasonable  and  obvious-  construction  of  the  act,  that  the 
original  qffidavity  which  is  a  higher  kind  of  evidence,  ought  to  be 
admitted  as  well  as  the  copy.  R^s  t.  JVarky,  6  7\  i^.534.  See 
Burden  y.  Rickets^  2  Campb,  121.  The  statute,  however,  is  to  be 
construed  strictly;  and  therefore  no  other  attested  copy  is  legal 
evidence,  while  the  original  is  in  existence,  except  that  given  to 
the  soldier.   Rex  v.  Clayton  le  Moors,  5  T.  A.  706. 

The  opinion  expressed  in  this  case  by  Mr.  Justice  Laiwrtwcen 
to  admissibility  of  the  examination  in  case  the  soldier,  who  has 
been  examined,  should  be  abroad  at  the  time  of  the  tnal  of  the 
appeal  has  been  expressly  overruled  in  Rex  ▼.  JVarmnster,  M.  T. 
1819.  SB.Sf  A.  121.  in  which  case,  it  was  decided  that  the 
examination  of  a  soldier  under  the  mutiny  act,  is  to  be  recdvedas 
evidence  as  to  his  settlement,  even  though  he  be  dead  or  abseot 
from  the  kingdom  at  the  time  when  the  appeal  is  tried. 

By  the  case  of  Rex  v.  BUton  toith  HarrowgatCy  1  Easi.  13.  ft 
appears  that  the  paper  produced  under  this  act  must  be  propfflj 
authenticated  by  proof  that  the  persons  attesting  are  magistrates; 
or,  at  least,  that  the  signatures  are  the  hand-writii^  of  thoie 
whose  they  purport  to  be. 

In  the  Kingy.  Ravenstone,  5  T.  R.  S7S.  the  court  of  K.B. 
held,  that  where  a  pregnant  woman  died  after  examinatioo,  but 
before  an  order  of  filiation,  such  examination  taken  under  the  scat 
6  Geo.  2*  c.  31.  was  admissible  evidence  on  an  appHcatioB  to  the 
•  quarter  sessions  to  make  an  order  of  filiation  on  the  jHitatin 
father ;  and  that,  if  not  contradicted,  it  ought  to  be  considered  » 
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conclusive.  But  in  the  case  of  Rex  v.  Erisfodty  3  7\  i?.  707- 
where  two  justices  had  taken  the  examination  of  a  pauper  relatire 
to  his  settlement,  but  did  not  remove  him  thereon,  and  he  after- 
wards became  insane,  the  judges  of  the  court  of  K.  B.  were 
equally  divided  on  the  question,  whether  two  other  justices  could 
remove  his  family  on  that  examination.  The  opinions  of  the 
judges  in  this  case,  not  only  on  the  point  before  the  court,  but 
also  as  to  hearsay  evidence  in  general,  are  very  valuable  and 
highly  important,  but  much  too  long  to  be  inserted  at  length  in  a 
work  of  this  nature. 

The  general  rule,  respecting  the  admissibility  of  depositions 
affcer  the  death  of  the  witness,  is,  that  they  are  not  'evidence,  un« 
less  they  have  been  taken  judicially,  and  unless  the  party^  whose 
interests  would  be  affected  by  them,  bad  an  opportunity  of  being 
present  and  cross-examining  the  deponent.    It  is,  therefore,  now 
clearly  established  that  the  ex-parte  examination  of  a  pauper  con- 
cerning his  settlement,  taken  on  oath  before  magistrates  is  not 
admissible  upon  a  question  of  settlement,  as  evidence  against  the 
appellant*  parish.      Rex    v.    Nuneham   Courtenay,   1  Easi.  373* 
Rex  V.  Ferry  Frystone^  2  East.  54.    Rex  v,  AbergaoiUy^  2  East,  63. 
The  objection  against  their  admissibility  is,  not  that  the  magis- 
trates have  no  power  to  administer  an  oath,  (for  it  seems  to 
be  admitted,   that  the  statute  13  &  14  C.  2.  c.  12.  §  1.,  which 
first  gave  them  a  power  to  remove,  gave  them  also  incidentally 
a  power  to  examine  the  pauper  preparatory  to   a    removal),  PerLdKenymi 
but  that  the  examination  is  ex^parte^  obtained   at  the  instance  C.  J.3T.R. 
of  overseers,    whose   parish  would  be  benefitted  by    the    re-  721. 
moval,  and  behind  the  backs  of  the  appellants,  who  received  no  ^  Lonb, 
notice  of  the  proceeding,  and  had  not  the  benefit  of  a  cross  ex-  p  ^!q^'  ^** 
amination.     By  Ld.  Kenyon^  Rex  v.  EristoeUy  3  7.  R.  725.     Phill, 
Ev.  878. 

As  to  the  examinations  taken  before  the  coroner  or  justices,  ph.  <&  M» 
of  the  peace  under  the  stat.  of  Philip  and   Mary,  see  title 
^jcaminaiton,  post. 

Private  toritings. 

The  next  class  of  written  evidence  consists  of  private  toritings f  as 
deeds,  entries  in  private  books,  and  other  writings  made  by 
individuals,  relating  to  themselves  or  others,  in  their  own  private 
capacity. 

Deeds. 

In  cases  where  writings  have  been  lost  by  burning  of  houses,  writinaslostor 
by  rebellion,  or  when  robbers  have  destroyed  them,  or  the  iike ;  ooDceslcd. 
the  law,  in  such  cases  of  necessity,  allows  them  to  be  proved  by 
witnesses.    Jenk.  19.  Wood's  Inst.  b.  4.  c.4. 

If  a  man  destroy  a  thing  that  is  designed  to  be  evidence 
against  himself,  a  small  matter  will  supply  it;  and  therefore 
the  defendant  having  torn  his  own  note  signed  by  him,  a  copy 
sworn  was  admitted  to  be  good  evidence  to  prove  it.  1  Ld.  Raytn* 
731. 

So  also  where  a  person  indicted  for  forging  a  note,  which  he  after- 
wards got  possession  of  and  swallowed ;  parol  evidence  was  per- 
mitted to  be  given  of  the  contents  of  the  note,  and  being  destroy- 
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ed,  no  notice  was  given  to  produce  it.     Rex  v.  Spragge^  cor.  Bui- 

ler  J.  on  the  northern  circuit,  cited  per  Ld.  EUeniorough  C.J.  lo 

How  V.  Hall,  14  East.  276. 

Refusal  lo  pro-       Where  the  defendant  himself  has  the  deed  which  concerns  the 

duce  deeds.        land  in  question,  and  refuses  (afler  notice)  to  produce  it,  a  copy 

thereof  will  be  permitted  to  be  given  in  evidence,  on  its  being 
proved  to  be  a  true  copy.     And  if  the  party  has  no  copy,  he  may 
produce  an  abstract,  nay  even  give  parol  evidence  of  the  contents; 
because  in  such  case  it  may  be  impossible  to  give  better  evidence. 
In  civil  causes,  the  Court  will  sometimes  oblige  parties  to  produce 
evidence  which  may  prove  against  themselves,  or  leave  the  refosal 
to  do  it,  (after  proper  notice)  as  a  strong  presumption  to  the  jury. 
The  Court  will  do  it,  in  many  cases,  under  particular  circumstan- 
ces, by  rule  before  the  trial ;  especially,  if  the  party  from  whom 
the  production  is  wanted  applies  for  a  favour.     But  in  a  criminal 
or  pencU  cause,  the  defendant  (it  was  said)  is  never  forced  to  pro- 
duce any  evidence;  though  he  should  hold  it  in  his  hands  in 
court.    Doe  d,  Haldane  if  Urry  v.  Harvetf,  4  Burr,  2484. 
No  difference        Jlowever,  in  the  case  of  the  Attorney  General  v.  Le'Merckanit 
between  civil     g  T.  R.  201.  it  was  solemnly*  decided  m  tlie  court  of  exchequer, 
and  *^™^°^      that  there  is  no  difference  m  this  respect  between  criminal  and 
mauer  of  evi-     ^*^*^  cases  ;  that  in  both  parol  evidence  may  be  given  of  the  coo- 
dence.  tents  of  a  paper  in  the  defendant's  possession,  on  his  refusing  to 

produce  it  after  notice  for  that  purpose;  and  that  a  notice  given 
to  the  defendant's  agent  or  attorney  is  sufficient. 

Service  of  notice  on  the  wife  of  the  defendant's  attorney  at  hK 

lodgings,  to  produce  a  lease  on  the  evening  before  the  trial  is 

insufficient^     So  held  per  Ld.  EUenborough  C.  J.  Doe»  dem.  fVari- 

ney  v.  Grey^  1  Stark.  JV.P.28S. 

Deed  destroyed      Where  the  deed  has  been  destroyed  by  fire,  a  copy  may  be 

by  fire.  read  in  evidence ;  and  if  the  party  have  no  copy  he  may  read  an 

abstract,  or  may  give  paroi  evidence  of  the  contents.    BulL 
N.  P.  254. 
Seal  torn  off*.  Rex  v.  Metherinsham,  Palm,  402.     Every  deed  should  regularly 

have  the  seal  of  the  party  :  yet,  upon  an  indenture  to  guide  the 
uses  of  a  common  recovery  being  offered  in  evidence,  the  seals 
being  torn  off;  and  it  being  proved  to  have  been  done  by  a  little 
boy,  it  was  allowed  to  be  read. 

To  prove  the  taking  of  an  oath,  in  the  act  of  uniformity,  a 
certificate  was  produced  that.had  only  a  small  piece  of  wax  upon 
it.  By  Twisden  J.;  if  it  were  sealed,  though  the  seal  were  broken 
off,  yet  it  may  be  read,  as  we  read  recoveries  after  the  seal  broken 
off;  and  he  said,  he  had  seen  an  administration  siven  in  evidence 
aft^r  the  seal  broken  off;  and  so  of  wills  and  deeds.  iModAl 
Clerk  V.  Heath* 

Sealing  is  essential  to  a  deed,  but  it  is  not  material  with  what 
seal  it  is  sealed.  Any  number  of  parties  may  use  the  same  seal. 
If  there  be  twenty  to  seal  one  deed,  and  they  all  seal  upon  one 
piece  of  wax  and  with  one  seal,  yet  if  they  make  distinct  and  se- 
veral prints,  this  is  a  sufficient  sealing,  and  the  deed  is  good. 
Shep,  Touchst,  c.  4.  p*  55,    Phill,  Ev,  505. 

But  this  rule  does  not  extend  to  warrants  or  orders  executed  undtt 
a  power.  In  a  case  lately  determined  by  the  court  of  K.  B.  where  the 
question  was,  whether  91  certificate  signed .  by  twof  churchwarda* 
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and  one  overseer,  but  bearing  only  two  seals,  was  a  legal  and 
valid  certificate  under  the  stat.  8  &  9  fT.  3.  c.  30.  which  requires 
certificates  to  be  under  the  hands  and  seals  of  the  churchwardens 
and  overseers,  or  the  major  part  of  them,  or  under  the  hands  and 
seals  of  the  overseers,  where  there  are  no  churchwardens,  the 
Court  decided,  that  the  certificate  had  not  been  properly  exe- 
cuted. The  facts  of  the  case  were  shortly  as  follow :  The  cer- 
tificate was  duly  attested,  and  allowed  by  magistrates,  and  pur- 
ported to  be  the  certificate  of  A,  B,  and  C.  D,  churchwardens, 
and  of  E.  F.  overseer ;  one  seal  was  opposite  to  the  two  first 
names,  and  the  other  seal  opposite  to  the  last :  no  trace  of  any 
other  seal  appeared  on  the  instrument,  and  the  certificate  was 
above  thirty  years  old.  Rex  v.  Austreyt  E.  T.  1817*  PhiU.  Ev, 
510.511. 

If  a  deed  be  in  existence,  and  in  the  power  of  the  party,  its  proof  of  ex«. 
execution  must  be  proved  by  a  subscribing  witness :  to  which  rule,  cution»  when 
however,  there  are  some  exceptions.  ncoesswy. 

If  a  deed  be  thirty  years  old,  it  may  be  given  in  evidence  Andent  deeds, 
without  any  proof  of  the  execution  of  it :  however,  there  ought  90  yean  old. 
to  be  some  account  given  of  the  deed,  where  found,  &c. :  and  if 
there  be  any  blemish  in  the  deed,  by  rasure  or  interlineation,  the 
deed  ought  to  be  proved,  though  it  were  above  thirty  years  old^ 
by  the  witnesses  if  living,  and  if  they  be  dead,  by  proving  the 
hand  of  the  witnesses,  or  at  least  one  of  them,  and  the  hand  of 
tlie  party,  in  order  to  encounter  the  presumption  arising  from  the 
blemishes  of  the  deed ;  and  this  ought  more  especially  to  be  done, 
if  the  deed  importe  a  fraud.    Bull.  N.  P.  255. 

There  is  no  fixed  rule  upon  this  point,  but  a  deed  has  often  S5  yean  old. 
been  allowed  as  evidence  where  it  was  but  twenty-five  years  old. 
12  Vin.Abr.57. 

It  was  considered,  in  the  case  of  Rex*  v.  Middlezoyy  2  T.  R.  41. 
that  where  a  deed  came  from  the  opposite  party,  proof  of  due 
execution  was  not  necessary  on  the  part  of  Uiose  calling  for  the 
production  of  the  deed. 

But  in  the  subsequent  case  of  Gordon  v.  Secretan^  8  East.  549. 
Lord  EUenborougk  C.  J.  said,  that  the  case  of  the  Kin^  v. 
Middkxoy^  had  been  much  questioned  at  the  time,  and  smce 
over-ruled ;  and  that  the  production  of  an  instrument  at  the  trial, 
in  pursuance  of  a  notice,  would  not  supersede  the  necessity  of 
proving  it  by  one  of  the  subscribing  witnesses,  as  in  ordinary 
cases.  And  Mr.  Justice  Latorence  added,  that  this  point  had 
been  so  ruled  by  Lord  Kenyan  in  a  subsequent  case,  where  the 
adverse  party,  having  notice  to  produce  a  written  instrument, 
produced  it  accordingly  at  the  trial,  and  Ld.  Kenyon  C.  J.  held, 
that  the  party  who  called  for  it,  was  bound  to  call  one  of  the  sub- 
scribing witnesses  to  prove  the  execution. 

And  the  same  doctrine  is  in  the  same  last-mentioned  case, 
extended  to  wills. 

But  the  witness  need  not  have  seen  it  actually  executed,  for  if  Subflcribing 
the  obligor  of  a  bond,  sign  a  bond,  and  then  tell  a  certain  person  witnen. 
that  he  had  signed  it  and   sealed  it,   and  bid  him   witness  it, 
which    he   does:  that  is  a  su£Bcient  proof  of  due  execution. 
Powell  v.  Blacketty  1  Esp.  97.      Park  v.  Mears,  2  Bos.  Sf  PuK. 
217. 
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The  subscribing  witness  alone  is  competent  to  proTe  the  exe- 
cution, because  he  maybe  able  to  state  the  time  of  the  execution, 
and  some  circumstances  of  the  transaction,  which  may  be  material, 
and  unknown  to  other  persons.  On  an  indictment,  therefore, 
against  an  apprentice  for  enlisting  himself  in  the  army,  idl  the 
Judges  held,  that  the  indenture  of  apprenticeship  could  not 
be  proved  by  the  master,  but  that  it  was  necessary  to  call  one 
of  the  subscribing  witnesses.   Rer  v.  Jones,  2  East's  P.  C.  822. 

1  Leach,  l?^.  iS.  C.     See  also  Rex  v.  Harringnortk^  4  M,  if  5. 
350. 

Subscribing  witnesses  are  not  requisite  to  a  deed.  Com.  D^. 
///.  Fait.  B.  4. 

If  there  be  none,  the  hand*writing  of  the  party  may  be 
proved. 

If  the  subscribing  witness  be  dead,  it  is  sufficient  to  prore  hb 
handwriting :  but  it  must  also  be  proved  that  he  is  dead* 

In  an  action  on  a  promissory-note,  the  subscribing  witnesi 
being  dead,  proof  of  his  hand-writing,  and,  that  the  defendant  was 
present  when  the  note  was  prepared,  is  sufficient,  without  proving 
the  handwriting  of  the  defendant.  Q^erei  If  proof  of  sobscnbing 
witness's  handwriting  alone  Would  have  been  sufficient  ?  NeUon 
V.  Whittal,  I  B.&  A.19. 

According  to  the  stat.  of  bigamy,  (1  Jae.  1.  c.  II.)  the  pre- 
sumption of  the  duration  of  life,  with  respect  to  persons  of 
whom  no  account  can  be  given,  seems  to  end  at  the  expirvtioD 
of  seven  years,  from  the  time  when  they  were  last  known  to 
be  living.  Doe  v.  Jesson^  6  East.  85.  See  Rex  ▼•  TV^iwk^, 
2B.SfA.  SS6.  post. 

Where  a  subscribing  witness  is  absent  in  a  foreign  country,  his 
handwriting  may  be  proved.     Coghlan  y.  Williamson,  DtmgL  9S* 

So,  if  he  be  in  Ireland  on  duty  in  the  army.  Per  Grose  J. 
Lent  Assizes f  I806i  Aylesbury.  Anon.  Or  serving  in  the  navy, 
as  appearing  so  to  be  oy  the  admiralty  books.   Parker  v.  Haskims, 

2  Taunt.  22S. 

So,  if  he  be  out  of  the  jurisdiction  of  the  court,  so  as  not  to  be 
amenable  to  its  process.    Prince  ▼.  Blackburn,  2  East.  252. 

Strict  proof  is  required  of  diligent  search  after  an  ^n^^it^ 
witness,  and,  to  no  effect,  before  the  handwriting  of  the  witnea 
can  be  proved.  Here  it  was  proved  that  against  the  attesting 
witness,  a  bankrupt,  a  commission  of  bankruptcy  had  bees  takes 
out,  to  which  he  had  never  appeared.  And  llord  Eiieniero^ 
C.  J.  said  this  was  sufficient,  as  he  would  presume  from  his  not 
surrendering,  that  he  was  out  of  the  kingdom.  WardiUy,  JPensof, 
2  CamjA.  282. 

If  he  be  absconded  from  his  creditors,  his  handwriting  noay  be 
proved.     Crosby  v.  Percy ,  I  Taunt.  364. 

So,  if  by  some  criminal  act  he,  subsequently  to  the  execotioB 
of  the  deed,  become  incompetent  as  a  witness  in  a  court  of  justice. 
Jones  V.  Mason,  2  Str.  88S. 

So  if  by  interest  subsequently  accrued.  Chu  t.  TVny,  1 P* 
Wms.9S9. 

In  cases  where  there  is  no  subscribing  witness  on  the  deed, 
or,  where  the  subscribing  witness  denies  having  any  knowled^  sf 
the  execution,  (which  is  ue  same  thing  as  if  there  were  no 
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all.)  Fitzgerald  V.  Ebce^  2  Campd,  6S5.  Lemon  v.  D^an»  ib.  6S6. 
(»«)  ^^  Z^  Blanc  J.  in  the  case  of  a  promissory-note.  Talbot  v. 
Hodsony  7  T^avn/.  251.  Or  where  the  name  of  a  fictitious  person 
is  inserted.  Fatset  v.  Brawny  Peakes  Rep,  23.  Or  where  tlie 
attesting  witness  was  interested  at  the  time  of  the  execution  of  the 
deed,  and  continues  %o  at  the  time  of  the  trial.     Swine  v.  BeUy 

5  T,  R,  371.  Or  where  the  person  who  has  put  his  name  as  sub- 
scribing witness  did  so  without  the  knowledge  or  consent  of  the 
parties.  M' Craw  v.  Gentry,  S  Camp6.2S2.  4  Taunt.  220.  In  these 
cases,  the  execution  may  be  proved,  by  proving  the  handwriting 
of  the  party  to  the  deed ;  or  by  any  person  present  at  the  execu- 
tion, though  he  is  not  indorsed  as  a  witness;  or  by  proof  of  an  Party^sadmis. 
admission  of  the  party  himself  that  he  executed  that  deed.  sionthathceze. 

And  proof  of  the  party's  handwriting  is  a  sufficient  ground  for  ^^  Uiedeed. 
presuming,  that  the  deed  was,  as  it  purports  to  be,  sealed  and 
delivered.     PhUl.  Ev.  514.  515.  and  cases  there  cited. 

To  prove  a  deed,  the  attesting  witness  must  be  called,  though 
it  be  an  issue  directed  to  try  a  question  as  to  the  date,  not  existence 
of  the  deed.    Edinburgh  v.  Crudell,  2  Stark.  N.  P.  284. 

And  even  if  the  deed  be  cancelled^  the  subscribing  witness  Even  if  tlie 
must  be  called  to  prove  the  execution.  Per  Lord  Kenyan,  in  ^^^"^  ^«  «*»- 
Breton  v.  Cope,  Peakes  Rep.  SO.  *^^"*^- 

The  declaration  of  a  person  who  having  set  his  name  as  sub»- 
scribing  witness  to  a  bond,  in  his  dyine  moments,  begged  pardon 
of  heaven  for  having  been  concerned  in  forging  the  bond,  was 
admitted  as  evidence  of  the  forgery  by  Mr.  Justice  Heath,  oa 
die   authority  of  Wr^ht  on  the    demise  of  Clymer  v.  Littler,  s  Burr.  1244. 
where  similar  evidence  of  a  dying  confession  by  a  subscribing  i^^^- 
witness  to  a  will  had  been  received  by  Chief  Justice  WiUes,  and  ^  ^'lack.  Rep. 
afterwards  approved  by  the  Court  of  King's  Bench.    Lord  Mans^    ^^' 
Juid  C.  J.  on  that  occasion  said,  "  the  account  was  a  confession 
of  great  iniquity,  and  as  the  dying  person  could  be  under  no 
temptation  to  say  it,  but  to  do  justice,  and  ease  his  conscience,  I 
am  of  opinion  the  evidence  was  proper  to  be  left  to  the  jury.*' 
Cited  by  Ld.  EUenborough  C.  J.  in  Aveson  v.  Lord  Kinnaird, 

6  Eatt.  Id5. 

A  subscribing  witness  to  any  instrument  is  compellable  to  give  CompeUable  to 
evidence  respecting  it ;  for  the  person  by  subscribing  his  name,  *f*^*  evidence. 
undertakes  to  give  evidence  at  a  proper  time  and  in  a  proper  man- 
ner.   10  Mod.  333. 

Evidence  relative  to  the  Contents  of  Deeds. 

Evidence  may  be  received  to  explain  deeds,  where  there  is  a  Ambiguity. 
latent  ambiguity ;  by  a  latent  ambiguity  is  intended  that  which 
does  not  appear  upon  the  face  of  the  instrument,  where  every 
thing  seems  right  and  clear:  but  the  meaning  being  rendered 
uncertain  by  the  proof  of  some  fact,  the  law  permits  the  removal 
of  the  doubt  by  the  like  evidence.    Peakes  Ev.  116. 

As  where  there  was  a  devise  to  her  cousin  /.  C,  and  there 
were  two  of  that  name ;  evidence  was  admitted  to  shew  which  of 
the  two  was  meant.    Peahens  £v.  116* 

So  where  a  fine  is  levied  of  the  manor  of  D.,  the  conusor 
having  two  manors  of  that  name>  evidence  may  be  given  to  shew 
which  was  meant. 
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Sn. 


Fraud. 


So  where  from  the  terms  of  the  deed,  its  intent  as  to  its  nature 
is  equiovcal :  for  instance,  whether  it  is  to  enure  as  a  contract  of 
apprenticeship,  or  only  as  an  agreement  to  be  a  mere  servant, 
evidence  is  admissible  to  shew  the  intent  of  the  parties,  and 
that  some  act  was  done  further  than  that  stated  in  the  deed, 
though  forming  a  part  of  the  same  transaction.  Rex  v.  Laindon^ 
8  T.  R.  379- 

But  parol  evidence  cannot  be  admitted  to  contradict  the  terms 
of  a  deed  /  as  in  case  of  a  lease  to  shew  that  the  lessee  is  to  pay  a 
given  sum  to  a  ground  landlord,  the  lease  only  stipulating  for 
payment  of  a  sum  certain  to  the  lessor.     Peake*s  Ev*  123. 

In  cases  of  fraud  it  is  different,  as  where  the  party  is  imposed 
upon  at  the  time  of  making  the  deed  :  where  one  sum  is  fraudu- 
lently substituted  for  another,  and  where  part  of  the  real  con- 
sideration is  omitted ;  there,  parol  evidence  of  the  fact  may  be 
received.  Peake's  Ev.  IS^.  Also  Rex  v.  Scammonden,  3  T.  il.  474. 
In  this  case  of  Scammondefi  a  certain  estate  had  been  sold,  and 
the  deed  of  conveyance  expressed  the  consideration  to  have  been 
28/.,  and  a  receipt  was  indorsed  upon  the  deed  for  the  sum  of 
28/.  Evidence  was  admitted  by  the  sessions  tliat  the  purchaser 
liad  lefl  4/.  4«.  besides,  in  the  hands  of  his  attorney  to  pay  the 
expenses  of  a  fine  which  was  also  levied  of  the  premises ;  and 
they  considered  this  as  a  part  of  the  purchase-money,  and  accord- 
ingly decided  the  case  before  them  upon  the  principle  that  S(tf. 
had  been  paid  for  the  estate  in  question.  And  the  court  of  K.  B. 
decided  that  the  sessions  had  done  right.  And  LfOrd  Kenym 
C.  J.  said,  it  was  clear  that  the  party  might  prove  other  consi- 
derations than  those  expressed  in  the  deed. 

Although  parol  evidence  cannot  be  admitted  to  vary  a  written 
contract,  yet  it  may  be  shewn  whether  a  contracting  party  is 
agent  or  principal,  and  for  this  purpose  the  broker  is  a  competent 
witness.     Wilson  v.  Hart,  7  Taunt.  295.     1  Moore,  C.  P,  45. 


Entries. 


7  J.  1.  «.  1*. 
Shop  books. 


Book  of  ac- 
oounta. 


Entries. 


Entries* 

The  other  division  of  that  class  of  evidence  relative  to  private 
writings,  consists  of  entries  in  books,  memoranda,  and  some  par- 
ticular cases,  which  are  allowed  from  their  own  peculiar  nature 
to  be  received  as  evidence,  as  inscriptions,  almanacks,  &c. 

By  7  </.  1.  c.  12.  No  tradesman  nor  handicraAsman  shall  be  al- 
lowed to  give  his  shop-book  in  evidence  in  an  action  for  money 
due  for  wares  delivered,  or  for  work  done  above  one  year  before 
the  action  brought.  But  this  not  to  extend  to  mutual  trading 
and  merchandise  between  tradesman  and  tradesman.  But  though 
the  statute  says  that  a  shop-book  shall  not  be  evidence  after  the 
year,  yet  it  is  not  of  itself  evidence  within  the  year,  except  under 
particular  circumstances.     I3ull.  N.  P.  282.     PhiU*  Ev.  273. 

A  man's  book  of  accounts  is  no  evidence  for  the  owner  of  tlie 
book,  but  for  the  adverse  party ;  for  his  book  cannot  be  of  better 
credit  than  his  oath,  which  would  not  serve  in  his  own  esse. 
Trjor.  Pais,  348. 

There  are,  however,  cases  in  which  entries  made  in  books  by 
the  agents  of  persons  who  formerly  stood  in  the  situation  i> 
which  the  parties  calKng  for  the  evidence  stand,  are  admitted 
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as  evidence  to  prove  what  those  agents  would  have  proved  had 
they  been  living  at  the  time  of  trial.  And  the  rule  which  de- 
termines the  admissibility  of  such  evidence  is,  that  the  persons 
making  such  entries,  must  by  making  them  charge  themselves 
with  a  debt,  or  discharge  others  of  a  debt  due  to  themselves ; 
in  other  words,  the  entry  must  be  against  their  own  interest. 

To  prove  soil  and  freehold,  the  entries  made  by  a  former  Byaiteward. 
steward  of  the  manor  in  his  day-book,  of  receipts  of  sums  of 
money  for  trespasses  committed  upon  the  place  in  question  were 
held  to  be  good  evidence,  as  the  steward  thereby  charged  him- 
self with  the  receipt  of  money ;  and  these  entries  may  either  be 
in  his  handwriting,  or  in  a  book  signed  in  his  handwriting. 
And  the  rule  is,  that  if  a  steward's  entry  be  sufficient  to  charge 
himself,  it  is  admissible  evidence.  Barry  v.  Bebbingto9,  4  T.  R. 
514. 

So,  to  prove  the  fact  of  a  surrender  of  an  interest  in  an  Byanattoraej. 
estate,  the  books  of  the  attorney,  since  deceased,  who  had 
made  an  entry  of  having  prepared  the  writings,  and  of  the 
charge  for  the  same,  as  due  to  himself,  and  then  an  entry  that 
ihey  xvere  paid,  were  admitted  in  evidence,  and  afterwards 
agreed  by  the  Court  to  be  so.  Warren  d,  Webb  v.  Greenville^ 
2  5/r.  1129. 

So,  to  prove  the  real  time  of  executing  a  lease  to  have  been 
different  from  its  actual  date,  an  attorney's  entry  of  charges 
by  himself  for  making  the  lease,  and  of  payment  of  those 
cnarges,  was  admitted  as  good  evidence.  Doe  a.  Reece  v.  Robson, 
15  East.  S3. 

This,  upon  the  ground  that  there  was  a  total  absence  of  interest 
in  the  persons  making  the  entry  to  pervert  the  fact,  and  at  the 
same  time  a  competency  in  them  to  know  it.  And  Baijley  J.  1 5  East. 35. 
said,  it  had  long  been  an  established  principle  of  evidence,  that  if 
a  party,  who  has  knowledge  of  the  fact,  make  an  entry  of  it, 
whereby  he  charges  himself,  or  discharges  another  upon  whom 
he  would  otherwise  have  a  claim,  such  entry  is  admissible  evi- 
dence of  the  fact,  because  it  is  against  his  own  interest. 

So    a    written  memorandum   by    a    deceased    man-midwife.  By  a  surgeon, 
stating  that  he  had  delivered  a  woman  of  a  child  on  a  certain  of  ^*  *l*y  ^^ 
day,  and  referring  to  his  ledger,  in  which  a  charge  for  his  at-  ^ 
tendance  was  marked  as  paid,  was  thought  by  the  court  of  K.  B. 
to  have  been  properly  received  in  evidence,  upon  an  issue  as  to 
the  child's  age.     This  entry  was  made  by  a  person,  who,  so  far 
from  having  an  interest  to  make  it,  had  an  interest  the  other 
way.     For,  it  appeared  distinctly,  from  other  evidence,  that  the 
work  charged  was  actually  done ;  and  the  discharge  in  the  book 
repels  the  claim,  which  he  would  otherwise  have  had.     Higham 
V.  Ridgtvay,  10  East.  109. 110. 

On  a  question,  whether  a  testator  at  the  time  of  making  his  By  a  father  of 
will  was  of  full  age,  a  written  memorandum   by  his   deceased  **"^»  «^"'*  Wrtlt. 
father,  stating  the  time  of  his  birth,  has  been  admitted  to  be  good 
evidence.     Herbert  v.  Tuckallf  T.  Raym.  84.,  cited  in  Brune  v. 
Rawlins,  7  East.  290. 

Where  a  question  arose,   whether  of  two  parishes  A.  or  B.  By  church, 
ought  to  contribute  in  certain  proportions,  entries  by  the  former  ^^rdena. 
wardens  of  A.  of  their  having  received  certain  sums  from  the 
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parish  of  /?.,  in  consequence  of  D,  having  disputed  the  queition 
with  A.  were  held  to  be  good  evidence  on  the  part  of  A*  as 
against  B.  by  reason  that  the  wardens  by  such  entries  charged 
themselves  with  the  receipt  of  such  sums.  Stead  v.  Heaton, 
4  T.  R.  669. 
By  a  landlord.  But  entries  by  a  third  person,  deceased,  in  his  books,  of  re- 
ceipts of -rent  from  his  tenant  for  a  particular  estate,  are  not  ad- 
missible to  prove  the  identity  of  the  land,  in  a  cause  between  two 
others.     Outram  v.  Morewood^  5  T,  A.  121. 

The  entry  in  this  case  was  a  mere  private  memorandum,  to 
remind  the  person  that  he  had  received  his  rent.  Evidence  of 
this  kind  can  only  be  admitted  to  restrain y  not  to  advance^  the 
interest  of  the  party  who  makes  it.  What  a  man  does  ia  his 
closet  ought  not  to  affect  the  rights  of  third  persons.  There  is 
only  one  mstance  in  which  this  is  allowed,  namely,  the  books  of 
an  incumbent  respecting  his  tithes.  But  that  has  been  always 
considered  an  excepted  case.  '*  The  general  rule,"  said  Lord 
HardwickCf  in  the  case  of  Glt/nn  v.  The  Bank  of  England^  *'  is, 
that  a  man  cannot  make  evidence  for  himself.  What  he  writes 
or  says  for  himself  cannot  be  evidence  of  his  right,  and  conse- 
quently cannot  be  for  his  representative  claiming  in  his 
right  and  place.  I  will  not  say,  (added  Lord  Hardviuke^)  who 
length  of  time  may  vary  it ;  but  otherwise  it  cannot  be  anj 
more  than  for  himself."  ^ Phill.  Ev.  262.  Rex  v.  Dcbenham,  2  5. 
8fAA%5. 

The  examination  of  an  almanack  that  such  a  day  of  the  montli 
was  Sundat/y  was  ruled  to  be  sufficient ;  and  that  a  trial  of  this  bj 
a  jury  is  not  necessary,  although  it  is  a  matter  of  fact.  Cro* 
Eliz.  227. 

The  reason  why  the  calendar  in  an  almanack  is  allowed  to  be 
evidence  seemeth  to  be*  because  the  said  calendar  is  part  of 
the  book  of  common  prayer,  which  is  established  by  act  of 
parliament. 

A  copy  of  an  inscription  on  a  grave  stone  has  been  allowed  to 
be  given  in  evidence.     Vide  Whmocke  v.  Bakery  13  Vez.  514. 

And  recitals  in  family  deeds,  engravings  on  rings,  old  pedi- 
grees hung  up  in  a  family  mansion,  and  the  like,  (in  which  it  a 
improbable  that  a  description  would  be  suffered  to  continue  if 
erroneous,)  are  all  of  them  admissible,  upon  the  principle  that 
they  are  the  natural  effusions  of  a  party,  who  must  know  the 
truth,  and  who  speaks  upon  an  occasion  when  his  mind  stands  in 
an  even  position,  without  any  temptation  to  exceed  or  fall  short 
of  the  truth.     Phill.  Ev.  245.  246. 

Handxoriting. 

As  relating:  to  the  evidence  of  written  instruments,  ike  modi 
of  proving  the  handwriting  of  an  individual  is  now  fit  to  be  con- 
sidered. 

In  eeneral  cases  the  witness  should  have  gained  his  knowledge 
from  naving  seen  the  party  write  ;  but  under  some  circumstances 
that  is  not  necessary ;  as  where  the  handwriting  to  be  proved  is 
of  a  person  residing  abroad,  one  who  has  freauently  received 
letters   from   him    m    a    course  of  correspondence  would  be 
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admitted  to  prove  it,  though  he  had  never  seen  him  write.    BuU. 
N.  P.  286. 

It  is  not  necessary  that  a  witness  should  swear  that  the  writing 
intended  to  be  given  in  evidence  is  actually  the  handwriting 
of  any  particular  individual;  but  his  bdief  that  it  is  such  is 
suflScient. 

This  belief  must  be  founded  upon  rational  grounds:  either 
he  must  have  seen  the  individual  in  question  often  write  his  name, 
or  have  received  letters  from  him  in  a  course  of  correspondencep 
not  having  actually  seen  him  write. 

But  he  is  to  form  his  opinion  merely  and  only  from  looking  at 
the  handwriting  in  question. 

It  seems  to  be  generally  holden,  since  the  reversal  of  the  Similitudaof 
attainder  of  Algernon  Sidney^  that  similitude  of  hands  is  not  bands, 
evidence  in    any  criminal  case,  whether  capital   or  not  capi- 
tal.   2  Havo.  c.  46.   J  15.     1  Ld.  Rat/m.  39.    9  HotoelTs  St.  Tri. 
817. 

In  Revett  v.  Braham^  4  T.  R»  497-  where  the  question  was>  Imitated  hand- 
whether  a  will  had  been  forged.  The  court  of  K.  B.  on  a  trial  at  wriUog. 
bar,  admitted  two  clerks  of  the  Post  OfBce,  whose  business  it  was 
to  inspect  franks,  and  detect  forgeries,  to  prove  from  their  ge- 
neral knowledge  of  writing,  whether  the  writing  in  question  was  a 
genuine  or  an  imitated  hand.  But  in  a  subsequent  case,  Lord 
Kenyan  C.  J.  said,  that  such  evidence  was  wholly  inadmissible ; 
and  that  though  in  Revett  v.  Braham,  it  was  received,  yet  that  in 
his  charge  to  the  jury,  he  had  laid  no  stress  upon  it.  Car^  v. 
Pittf  Peake's  Ev.  j4/7p.lxxxi.  (a) 

The  true  distinction,  says  Mr.  Peake,  seems  to  have  been  taken  Peake't  £?• 
by  Mr.  Baron  Hothamy  on  the  trial  of  the  Kin^  v.  Cator^  where  los. 
the  defendant,  being  indicted  for  publishing  a  written  libel,  and  a 
person  from  the  Post  Office  who  had  never  seen  him  write,  being 
called  as  a  witness,  that  learned  Judge  permitted  the  witness  to 
give  general  evidence,  that  the  writing  appeared  to  be  in  a  feigned 
hand ;  but  when  the  witness  was  asked,  whether,  on  comparing 
such  handwriting  with  papers  proved  by  others  to  be  the  genuine 
handwriting  of  the  defendant,  he  could  i^ay  it  was  the  disguised 
hand  of  the  same  person,  his  ^ordship  rejected  the  evidence 
attempted  to  be  introduced  by  such  examination ;  because  it 
arose  only  from  comparison  of  hands.  Rex  v.  Cator^  4  Esp^ 
117. 

But  where  the  antiquity  of  the  writing  makes  it  impossible  for 
any  living  witness  to  swear  he  ever  saw  the  party  write ;  as  where 
a  parson^s  book  was  produced  to  prove  a  modusy  the  parson  having 
been  long  dead,  a  witness  who  had  examined  the  parish  books  in 
which  was  the  same  person's  name,  was  permitted  to  swear  to  the 
similitude  of  the  handwriting,  for  it  was  the  best  evidence  for  the 
nature  of  the  thing,  for  the  parish  books  were  not  in  the  plaintiff's 
power  to  produce.    Bull.  N.  P.  236.    Phitt.  Ev.  525. 


(a)  The  opinion  of  an  artist  in  painting  is  evidence  as  to  the  genuineness  of  a 
picture.     PkiU.  Ev,  S99. 
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Examination 
on  the  voir  dire. 


Concerning  the 
contents  of  writ- 
ten instruments. 

Witness  exa- 
mined upon  the 
voir  dire  stated 
that  he  was  an 
occupier,  &c. 
but  not  rated. 
Tlie  rate  need 
not  be  produced. 


Exceptions  by 
reason  of 
kindred. 


Difference  be- 
tween excep- 


III.  Of  the  Evidence  of  Witnesses. 

Previously  to  admitting  a  witness  to  be  sworn,  it  is  oflen  neces- 
sary to  examine  him  upon  what  is  termed  the  vof  r  dire  (a) ;  which 
is  done  for  the  purpose  of  ascertaining  whether  there  be  any  ob- 
jection in  law  to  his  being  admitted  as  a  witness  upon  the  case 
before  the  court;  and  such  an  objection  is  valid  for  that  purpose, 
when  it  appears  in  the  course  of  the  examination,  that  the  witness 
is  incompetent  to  ^ive  evidence  by  reason  of  some  civil  disability, 
or  by  reason  of  his  being  directly  interested  in  the  event  of  the 
cause  at  issue. 

But  if  it  is  discovered  during  any  part  of  the  trial  that  a  witness 
is  interested,  his  evidence  will  be  struck  out.  PhiU,  Ev,  130. 
1  T.  R.  720.     IfVightw.  64.    2  Campb.  14?. 

And  upon  this  examination  of  a  witness,  as  to  his  situation,  he 
may  be  asked  any  questions  co9cerning  instruments  he  has  execut- 
ed, &c.  without  producing  those  instruments.    Peake*s  Ev.  Id6. 

Accordingly,  in  the  case  of  the  King  v.  Gisburn,  15  East,  51.  on 
a  question  of  settlement,  where  the  point  for  the  consideratioD  of 
the  court  of  AT.  B,  was,  whether  a  witness,  who  after  having  ad- 
mitted on  his  examination  upon  the  voir  dire,  that  he  was  ihk  oc- 
cupier of  a  cottage  in  the  appellant  township  of  the  annual  value 
of  25f .,  but  that  he  had  never  been  charged  with  or  paid  any 
public  rate  or  tax  in  that  township,  could  be  examined  without 
producing  the  rate  to  shew  that  he  was  not  rated  ?  The  Court 
held  that  the  witness  was  competent  upon  the  voir  dire.  That 
what  he  answered  must  be  taken  for  better  for  worse,  and  that 
if  he  should  answer  falsely  he  might  be  indicted  for  peijury. 

So  also,  it  is  a  rule,  that  when  the  objection  to  the  competency 
of  a  witness  arises  from  his  answer  to  a  question  on  the  voir  dirt^ 
that  he  may  in  the  same  way  do  away  the  objection,  and  restore 
himself  by  parol ;  but  if  the  fact  appears  in  any  other  way,  as,  if 
the  witness  is  proved  by  other  evidence  to  have  been  a  bankrupt, 
in  such  case  it  is  necessary  to  answer  the  objection  by  the  best 
evidence,  that  is»  by  production  of  the  certificate  itself.  By  Ld. 
Kenyan^  in  Botham  v.  Stoingler^  1  Esp.  16^.  The  Butcheri 
Company  v.  Jones,  Esq,     1  Esp,  162.     S,.P. 

It  is  to  be  observed,  that  tnere  be  many  circumstances  that 
disable  a  juror,  that  are  not  sufficient  exceptions  against  a  witness. 
Thus  the  exception  of  kindred  is  a  good  cause  of  cnallenge  agttnst 
a  juror,  but  not  against  a  witness :  therefore  the  father  may  be  a 
competent  witness  for  or  against  his  son,  or  the  son  for  or  against 
his  father.  These  and  the  like  exceptions  may  be  to  the  cred^ 
or  credibility  of  the  witness,  but  are  not  exceptions  against  his 
competency.    2  Hale,  276. 

For  that  I  may  observe  it  once  for  all,  the  exceptions  to  a 
witness  are  of  two  kinds.  1st,  to  the- credit  of  the  witness,  whidi 
do  not  at  all  disable  him  from  being  sworn,  but  yet  may  blemish 
the  credibility  of  his  testimony ;  and  in  such  case  the  witness  is  to 


(a)  Voir  dire,  veritatem  dicere,  is  when  it  iB  prayed  upon  a  trial  at  law  thU  i 
witness  be  sworn,  that  he  shall  true  answer  make  to  all  such  qucitioas  as  tke 
Court  shall  demand  of  him.     3  Blac.  Com,  S32, 
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be  aliowed,  but  tbe  credit  of  bis  testimony  is  left  to  the  jury.  Sd,  tions  to  the 
to  the  competency  of  tlie  witness  which  exclude  him  from  giving  credit,  and  to 
his  testtmooy.  and  of  these  exceptions  the  Court  is  the  judge.  ^  competency 
2i/a/^,276.277.  .  of  a  witness 

Husband  and  wife  cannot  be  admitted  to  be  witnesses  for  each  Huibend  and 
other,  because  their  interests  are  i^olutely  the  same ;  nor  against  ^^* 
each  other,  because  contrary  to  the  legal  policy  of  marriage.  B«ll«  N.P.  286. 
However,  there  are  some  exceptions  to  this  rule.    Firsts  in  the 
case  of  high  treason  it  has  been  said  that  a  wife  shall  be  admitted 
as  a  witness  against  her  husband,  because  the  tie  of  allegiance  is 
more  obligatory  than  any  other,  (a)     Secondly ;  by  5  Geo.  2.  the 
wife  of  a  bankrupt  may  be  examined  by  the  commissioners  touching 
his  estate,  but  not  his  bankruptcy.     Thirdly y  if  a  woman  be  taken 
away  by  force  and  married,  she  may  be  a  witness  against  her 
husband  indicted  on  3  //.  7-  c.2.  against  the  steding  of  women;  for 
a  contract  obtained  by  force  )ias  -no  obligation  in  law.     So,  upon    . 
an  indictment  on  1 «/.  1.  c.  11.  for  marrying  a  second  wife,  the  nrst 
being  alive,  though  the  first  cannot  be  a  witness,  yet  the  second 
may,  the  second  marriage  being  void.    In  some  cases  from  neces- 
sity, a  wife  de  jure  may  be  a   witness  f^ainst  her  husband  on 
an  indictment  for  a  personal  tort  dcme  to  herself.  In  Ld.  Audley*% 
case  she  was  allowed  to  be  a  witness  to  prove  that  her  husband 
assisted  to  a  rape  upon  her ;  and  this  has  been  since  confirmed  by 
the  greatest  authorities.    See  them  collected  in  PhiU.  Ev.  87*    So 
in  Azyres  case  on  an  indictment  for  beating  his  wife,  Ld.  Raymond 
suffered  her  to  give  evidence.     1  Stra.  633.    The  wife  is  always 
permitted  to  exhibit  articles  of  the  peace  against  her  husband ; 
and  the  Court  will  not  receive  affidavits  on  the  part  of  the  defendant, 
to  contradict  the  truth  of  the  articles  exhibited  against  him,  and 
prevent  his  giving  surety.    Lord  Vane*s  case,  l^East.  17 L  (a). 
Rex  V.  Dohertyj  ib.  S,  P«     So  the  affidavit  of  a  married  woman  has 
been  admitted  to  be  read  on  an  application  to  the  court  of  king's 
bench  for  an  information  against  the  husband,  for  an  attempt  to 
take  her  away  by  force,  after  articles  of  separation :  and  it  would 
be  strange  to  permit  her  to  be  a  witness  to  ground  a  prosecution 
upon,  and  not  afterwards  to  be  a  witness  at  the  trial.    Bull,  N,  P, 

287. 

On  the  trial  of  a  man  for  the  murder  of  his  wife,  her  dying  de- 
clarations are  evidence  against  him.  Woodcock* s  case,  1  Leach,  500. 
John^s  case,  1  East's  P.  C.  857.     Phill,  Ev.  275. 

Rex  V.  Jagger,  The  husband  was  convicted,  on  the  evidence  of  Jagger*!  caie, 
his  wife,  of  an  attempt  to  poison  her  by  giving  her  a  cake  of  parkiii  HS. 
mixed  with  arsenic  Per  the  twelve  judges  unanimously.  The 
evidence  of  the  wife  was  rightly  received  ex  necessitate,  to  protect 
her  from  a  personal  injury,  but  this  rule  would  not  extend  to  other 
cases  where  that  necessity  for  her  personal  protection  does  not 
exist,  and  the  rule  will  not  hpld  ^  converso;  for  the  wife  in  such  a 
case  could  not  be  received  as  evidence  for  her  husband.  Rex  v. 
Jagger,  Opinion  of  the  judges  delivered  by  Rooke  J.  Yorkshire 
Lent,  Ass.  1797*  Cited  per  Garroto  B.  from  Mr.  Justice  Holroyd*s 
MS,  Rex  V.  Whitehouse,  indicted  for  shooting  at  his  wife  with 
intent  to  murder  her.     Stafford  Sum,  Ass.  July  1818. 


(«)  But  there  are  authoritiei  the  other  way.     Phill,  Bvt  88.  tkiuQ  Broumi*  47, 

Se  2 
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Bex  V.  Woodf  M.  SiiL  26  Geo.  3.  On  an  indictment  for  forcibly 
breaking  open  the  house  of  a  third  person,  and  assaulting  the  de- 
fendant s  wife,  lAt  Mansfield  C.  J.  admitted  the  defenduit's  wife 
witness  to  prove  the  assault  on  her.    MSS. 
R.  V.  lnb.'of        -On  an  appeal  against  an  order  of  removal  of  a  pauper,  and  also  of 
ClWi;rer,  ^  woman  as  his  wife ;  the  respondents  having  provea  the  marriage, 

A^i^i^annot  ^®  appellants  called  the  pauper  for  the  purpose  of  proving  hii 
b€  nlfcdin  my  former  marriage  with  anotner  woman,  but  he  swore  directly  the 
Msc  to  gire  eri-  reverse ;  they  then  called  the  woman  to  prove  the  alleged  former 
denc«,  •¥«!        marriage.     The  sessions  rejected  the  witness ;  and  the  court  of 
ira/Zin^ to crimi-  X,  B.  determined,  that  she  was  not  competent  to  give  such  evi- 
Uad.***"^  ^^       dence.     Mr.  J.  Ashhurst  and  Mr.  J*  Grose,  the  only  judges  pre- 
sent in  court,  were  of  opinion,  that  a  husband  and  wife  are  not 
permitted,  from  a  principle  of  public  policy,  to  give  any  evidence 
that  may  even  tend  to  criminate  each  other ;  that  the  objection  is 
not  confined  merely  to  cases  where  they  are  direct^  accused  of  a 
crime ;  but  even  ^n  collateral  cases,  if  their  evidence  tends  that 
toa^f  it  shall  not  be  admitted ;  for  although  the  evidence  of  the  one 
could  not  be  used  against  the  other  on  a  subsequent  trial  for  the 
offence,  yet  it  might  lead  to  a  criminal  charge,  and  cause  the  other 
to  be  apprehended. 
PLU).  St.  as.         The  rule  laid  down  in  the  case  of  the  King  v.  Clivieer  was  much 

discussed  in  a  very  late  case,  the  case  of  the  King  v.  the  InhabitaiUt 
cf  All  Saints  in  Worcestevy  £.  2".  1817.  in   which  the    court   of 
K.  B,  was  of  opinion,  that  it  had  been  expressed  in  terms  much 
too  general  and  undefined.    That  case  was  as  follows.     On  an 
appeid  against  the  removal  of  Esther  Newman,  otherwise  Esther 
WiUisy  to  the  parish  of  All  Saints,  as  to  her  maiden  settlement, 
the  respondents  called  a  woman  of  the  name  of  Ann   WOUs  for 
the  purpose  of  proving  this  fact,  namely,  that  at  a  certain  time  she 
fiiarried  one  G.  WiUis.    The  appellants  objected  to  her  compe- 
tency, alleging  that  they  were  prepared  to  prove  his  marriage  with 
the  pauper  «t  a  subsequent  time.    The  quarter  sessions  admitted 
the  evidence  of  the  witness,  who  proved  her  marriage  with  G*  W. 
about  fourteen  years  ago ;  and  cohabitation  between  this  witnea 
and  G.  W*  as  man  and  wife,  was  proved  by  other  evidence.    The 
respondents  then  proved,  that  the  pauper  gained  a  settlement  in 
•her  own  right  in  the  appellant  parish,  and  that  she.  had  about 
three  years  ago  married  G.  1V.\  and  this  marriage  was  proved  ai 
well  by  the  pauper  herself,  as  by  a  witness  present  at  the  time  of 
tho  marriage.     The  counsel  for  the  appellants  contended,  that 
the  evidence  of  Ann  fVillis  ought  to  be  struck  out.     But  the  court 
of  quarter  sessions  over-ruled  the  objection,  and  stated  the  case  for 
-tiie  opinion  of  the  court  of  K,  B.    In  the  course  of  the  argument, 
•whioh  took  place  on  shewing  cause  against  the  rule  for  setting  aside 
^e  judgment  of  the  court  below,  the  case  of  the  King  v.  Cudger, 
was  brought  into  discussion.     And  after  much  argument  the  court 
of  K.  B.  was  of  opinion,  in  the  first  place,  that  the  case  cited, 
ii(admitting  it  to  its  utmost  extent,)  did  not  shew  the  evidence  to 
j>e  inadmissible  at  the  time  that  it  was  offered;  for  the  wife  did  not 
cODti«dict  the  husband,  as  he  had  not  been  examined;  she  did  not 
by  her  evidence  directly  criminate  him,  as  the  proceeding  related 
to  other  matters,  and  not  to  any  criminal  charge  against  nim,  and 
her    evidence     could    never    be    used    against    him,   nor  he 
laade  the  ground  irorJt  of  any  future  criminal  proceeding ;  the  eri- 
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dence,  therefore,  was  unobjectionable,  when  received,  and  could 

not  properly  be  expunged.     The  Court  were  further  of  opinion, 

that  the  rule,  laid  down  in  the  case  of  the  Ktngy.  Cliviger,  was  too  RnUi^dowa 

large  and  general ;  that  the  former  wife  would  have  been  competent  in  B*  ▼•  Cfivi- 

to  prove  her  marriage  though  the  second  marriage  had  been  first  g*r  too  smeral. 

proved  by  the  respondents,  and  tliat,  even  if  the  second  marriage 

had  been  proved  by  the  appellants,  still  she  would  be  competent,  and 

the  respondents  in  reply  might  have  called  her  to  prove  the  former 

marriage ;  for  her  evidence  did  not  directly  criminate  the  husband, 

and  never  could  be  used  against  him,  nor  could  he  ever  be  affected 

by  the  judgment  of  the  court  founded  upon  such  evidence. 

The  result  therefore  appears  to  be,  that,  on  the  trial  of  an  Retultofeatie. 
appeal  against  an  order  of  removal  (and,  upon  the  same  principle,  FhiU.  Ev.  89. 
in  any  suit  or  proceeding  between  third  persons,)  a  husbana  or 
wife  IS  a  competent  witness  to  prove  a  former  marriage,  even  after 
proof  of  a  second  marriage,  although,  perhaps,  the  witness  would 
not  be  compellable  to  answer  such  questions.  And  the  reasonings 
upon  which  this  rule  is  founded,  is  equally  strong  to  shew,  that 
the  one  may  be  called  as  witness  to  disprove  what  has  been  stated 
by  the  other ;  and  that  either  the  party  who  has  called  the  one^ 
or  the  opposite  party,  may  call  the  other  for  the  purpose  of  con- 
tradicting. Indeed,  the  reasoning  is  much  stronger  in  this  case 
than  in  the  ibrmer,  where  the  husband  or  wife  is  allowed  to  prove 
the  first  marriage;  for  although  thev  may  directly  contradict  each 
other  as  to  a  particular  fact*  it  will  not  follow,  that  either  parMr 
has  been  guilty  of  perjury.  And  as  the  most  serious  inconvem- 
ences  might  result  from  a  different  rule,  which  would  be  a  bar  to 
the  full  and  complete  investigation  of  the  subject,  in  cases  too 
where  the  property,  the  character,  or  even  the  life  of  a  party  may 
be  at  stake,  it  appears  to  be  reasonable  and  necessary  to  the  ends 
of  justice,  that  such  evidence  should  be  admitted. 

If  a  woman  be  divorced  a  vinculo  matrimoniit  she  cannot  prove 
a  contract,  or  any  thing  else  which  happened  during  the  coverture. 
Any  fact  arising  afler  the  divorce,  sne  may  prove.  Monroe  v. 
J\ioisleton,  Peake's  Ev.  App.  p.lxxxvii. 

Want  of  discretion  is  a  good  exception  against  a  witness ;  on  Want  of  dis* 
which  account  alone  it  seems  that  an  infant  may  be  excepted  cretion. 
against.    2  Hato.  c.  46.  §  27* 

But  if  an  infant  be  of  the  age  of  fourteen  years,  he  is  as  to  this  Infanta, 
purpose,  of  tlie  age  of  discretion  to  be  sworn  as  a  witness ;  and 
even  if  under  that  age,  yet  if  it  appear  that  he  hath  a  competent 
discretion,  he  may  be  sworn.     2  Hale,  278. 

And  in  many  cases  an  infant  of  tender  years  may  be  examined, 
where  the  exigence  of  the  case  requires  it ;  which  possibly,  being 
fortified  with  concurrent  evidences,  may  be  of  some  weieht:  es- 
pecially in  cases  of  such  crimes  as  are  practised  upon  children. 
2  Hale,  279. 284. 

In  Braziers  case,  1  East.  P.  C.  443. 444. 1  Leach,  199.  On  an 
indictment  for  assaulting  an  infant  of  five  years  of  age  with  intent 
to  ravish  her,  it  was  agreed  by  all  the  judges,  that  children  of  any 
age  may  be  examined  on  oath,  if  capable  of  distinguishing  between 
good  and  evil ;  but  that  they  cannot  be  examined,  in  any  case 
without  oath.    2  Stra.  700.     I  Atk.  29.     4  Blac.  Com.  21 4. 

When  the  child  has  appeared  not  sufficiently  to  understand  the 
nature  and  obligation  or  an  oath,  judges  have  often  thought  it 
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Lumtics. 


Beftfanddunlfr. 


Infiddk 


Jews. 


Others. 


necessary,  for  the  purpose  of  justice,  to  put  off  the  trial  of  the 
prisoner,  directing  that  the  child  in  the  mean  time  shall  be  pro- 
perly instructed*  Vide  2  Bac,  Abr,  by  Guillim.  577.  notis.  PhUL 
Ev.  20.  21. 

[On  this  head,  see  title  Bapc*  Vol.  V.  p.  S.] 
Lunatics,  and  other  persons  who  are  subject  to  temporary  fits  ef 
insanity,  may  be  witnesses  in  their  lucid  intertals,  if  they  lurre 
sufficiently  recovered  their  understandings. 

And  a  person  deaf  and  dumb  is  not  on  that  account  incompe- 
tent, but,  if  he  has  sufficient  understanding,  may  give  evidence 
by  signs  with  the  assistance  of  an  interpreter.  RustoiCs  ca«e, 
1  Leach,  408.     Phill.  Ev.  20. 

Infidels  cannot  be  witnesses,  that  is,  such  who  profess  no  religion 
that  can  bind  their  consciences  to  speak  truth.  But  when  any 
person  professes  a  religion  that  wOl  be  a  tie  upon  him»  he  shall  be 
admitted  as  a  witness,  and  sworn  according  to  the  ceremonies  of 
his  own  religion ;  for  it  would  be  ridiculous  to  swear  a  witness 
upon  the  holy  evangelists,  who  did  not  believe  those  writings  to 
be  sacred.  Thus  Jews  are  always  sworn  upon  the  old  testament ; 
Mahometans  on  the  Koran ;  those  of  the  Gentoo  religion  according 
to  the  ceremonies  of  that  religion.     BM.  N.  P.  292. 

So  the  depositions  of  witnesses  professing  the  Gentoo  religion, 
who  were  sworn  according  to  the  ceremonies  of  their  religion, 
taken  under  a  commission  out  of  chancery,  were  admitted  to  be 
rewl  as  evidence.     WiU.  5S8.     1  Atk.  21 .    PhilL  Ev.  23. 

At  the  O.B,  Dec.  Sess.  1804<,  Ermne^  a  native  of  China^  bcsng 
examined  as  a  witness  before  Graham  B.  on  an  indictment  against 
Ann  Alsley  and  Thomas  Gunn^  for  felony,  was  sworn  according  to 
the  form  of  courts  of  China^  viz.  by  holding  a  saucer  in  his 
hand,  which  he  dashed  to  pieces  at  the  conclusion  of  the  oath, 
believing,  as  he  stated,  that  God  would  cause  his  body  to  be 
cracked,  as  he  cracked  that  saucer,  if  he  did  not  tell  the  truth. 
Sess.  Pap.  1804.  and  1805.  p.  62.    Peake's  Ev.  149.  (n). 

In  like  manner  a  Scotch  covenanter  has  been  permitted  to  swear 
by  holding  up  his  hand.    Mildrone*s  case^  1  iMch.  412* 

For  oaths  are  to  be  administered  to  all  persons  according  to  their 
own  opinions,  and  as  it  most  affects  their  Consciences. 

And  in  a  late  case  before  Mr.  Justice  BuUery  that  learned 
judge  would  not  permit  the  particular  opinions  of  a  man  professing 
the  christian  religion  to  be  examined  into,  but  asked  him,  whether 
he  believed  in  God,  the  obligation  of  an  oath,  and  a  future  state  of 
rewards  and  punishments.    Rex  v.  Taylor^  Peahens  Rep.  11. 

But  a  person  who  has  no  idea  of  the  being  of  a  God,  or  a  futnre 
state,  is  not  admissible.     White's  case^  1  Leach.  490. 

By74-8  J^.c.34.and22G.2.c.46.  §36.  No  Qsoi^CT- shaU be 
permitted  to  give  evidence  in  any  criminal  case,  except  upon  oath. 
Judge  or^ror  It  seems  agreed  that  it  is  no  exception  against  a  person's  giving 
being  a  witness,  evidence  either  for  or  against  a  priscmer,  that  he  is  one  of  the 

judges  or  jurors  who  are  to  try  him.    2  Ham.  c  46.  §  17. 

]^t  where  a  juror  is  called  upon  to  give  his  evidence,  he  oo^t 

to  give  it  upon  oath  openly  in  court,  and  not  be  examined  pn- 

vately  by  his  companions.  Bac.  Abr.  Evid.  A.2*  S  Blac.  Cam.  375. 

i:e/.12. 

Witness  b^ng  •      It  hath  been  long  settled  that  it  is  no  exception  against  a  witness 

M  accompUce.    thathehath  confessedbimselfguiJty  of  the  same  crime,  if  he  bath  apt 


Scotch  cove- 
nanter. 


Q;usikcrt. 
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been  indicted  for  it ;  for  if  no  accomplices  were  to  be  admitted  as 
witnesses^  it  would  be  generally  impossible  to  find  evidence  to 
convict  the  greatest  offenders.  2  Haw.  c.  46.  j  1 8.  P/iill,  Ev. 
36.  S7. 

Although  an  accomplice  is  a  competent  and  admissible  witness,  AccompHcM. 
yet  if  there  be  no  other  evidence  to  corroborate  his  testimony, 
neither  juries  nor  judges  incline  to  convict  a  prisoner  upon  it.  For 
he  that  declares  himself  guilty  of  an  infamous  crimcy  and  wants 
only  an  attainder  of  it  to  render  him  totally  incompetent,  deserves 
only  little  credit.  And  the  hopes  he  may  have  of  earning  his  own 
pardon,  or  of  being  excused  from  prosecution  and  punishment  by 
givins  such  testimony,  is  a  further  reason  for  suspecting  his 
veracity.    2  MS.  /Sum.  210. 

The  practice,  therefore,  is  to  advise  the  jury  to  regard  the  evi- 
dence of  an  accomplice,  only  sO  far  as  he  may  be  confirmed,  in 
some  part  of  his  testimony,  by  unimpeachable  testimony.  It  is 
not  necessary,  that  he  should  be  confirmed  in  every  circumstance, 
which  he  details  in  evidence ;  for  there  would  be  no  occasion  to 
use  him  at  all  as  a  witness,  if  his  narrative  could  be  completely 
proved  by  other  evidence  free  from  all  suspicion.  Nor  need  it 
appear  from  the  confirmatory  evidence,  that  he  speaks  truth  with 
respect  to  all  the  prisoners,  or  with  respect  to  the  share  which  each 
haa  in  the  transaction.  But  if  the  jury  are  satisfied,  that  he 
speaks  truth  -in  those  parts,  in  which  they  see  unimpeachable  evi- 
dence brought  to  confirm  him,  that  is  a  ground  for  them  to  belie ve» 
that  he  also  speaks  truly  with  regard  to  the  other  prisoners,  as  to 
whom  there  may  be  no  confirmation.  By  Thomson  B.  in  Rex.  v. 
SxoaUoto  and  others.  Trials  at  York^  Jan.  1813,  on  special  commis- 
sion,  p.  3. 17. 50. 150. 165. 201 .    PhilL  £v.  4*1 . 

Also  it  hath  often  been  adjudged  that  such  of  the  defendants  in  Oefendrau  in 
an  information,  against  whom  no  evidence  is  given,  may  be  wit-  ao  infonnattoB. 
nesses  for  the  others.    2  Hato.  c.  46.  §  18. 

It  hath  been  also  adjudged  that  where  three  persons  are  sued 
in  three  several  actions  on  the  statute  for  a  supposed  perjury  in 
their  evidence  concerning  the  same  thing,  they  may  be  good  wit- 
nesses in  such  actions  for  one  another.    2  Hato.  c.  ^.  $18. 

It  seems  agreed,  that  it  is  no  good  exception  against  a  witness,  Witness  an 
that  he  is  an  alien.    2  Haxv.  c.  46.  §  28.  alien. 

It  seems  clear  at  this  day  that  outlawry  in  a  personal  action  is  Outlawry, 
not  a  good  exception  against  a  witness,  as  it  is  against  a  juror. 
2Hato.  C.46.  §21. 

It  seems  agreed  that  ad  attainder,  judgment,  or  conviction  of  Exceptions  by 
treason,  felony,  piracy,  premunire,  perjury,  or  forsery  on  5  JS/.,  rewon  of  i"dg- 
and  also  a  judgment  in  attaint  for  giving  a  false  verdict,  or  in  con-  ^^^^ 
spiracy  at  the  suit  of  the  king,  and  also  judgment  for  any  heinous 
crime  to  stand  on  the  pillory,  or  to  be  whipped  or  branded,  are 
sood  causes  of  exception  against  a  witness,  while  they  continue 
in  force.    2  Haw.  c.  46.  §  19.    Bull.  N.  P.  291. 

Note :  The  party  who  would  take  advantage  of  this  exception  Conviction  of 
must  have  a  copy  of  the  record  of  conviction  ready  to  produce  in  f«lony. 
court ;  for  untu  the  judgment  upon  the  verdict  be  regularly  en- 
tered, the  witness  is  not  deprived  of  his  legal  privileges.    BulL 
N.  P.  292.     1  Cowp.  3. 

.    If  it  be  objected  against' receiving  a  person's  testimony,  that  he  Howpiofod. 
has  been  convicted  of  felony,  and  his  punishment  is  unexpired^ 

31  4 


792  (£lOiDence  {Exceptions  against  JVilnesses.)  %  ni. 

•uch  objection  must  be  supported  by  the  production  of  the  re- 
cord ;  and  no  admigsion  by  the  party  himself  will  be  suffident. 
In  this  case  Ld.  EUenborough  C.  J.  said,  **  it  cannot  be  seriously 
argued  that  a  record  can  be  proved  by  the  admission  of  any  wit- 
ness ;  he  may  have  mistaken  what  passed  in  court,  and  may  have 
been  ordered  on  his  knees  for  a  misdemeanor.     This  can  only  be 
known  by  the  record,  and  there  is  no  authority  for  admitting 
evidence  of  it."     Rex  v.  Ink,  of  CcuieU  Careiniony  8  East,  77. 
When  the  di»-        A  person  convicted  of  felony,  who  is  admitted  to  his  clergy, 
ability  is  re-       {|nd  burnt  in  the  hand,  or  has  been  transported  pursuant  to  stat. 
"^^'^  4  Geo,  1 .  c.  1 1 .  is  thereby  re-enabled  to  be  a  witness ;  for  the  burn- 

ing in  tho  hand,  or  transportation  substituted  by  act  of  parliament, 
operates  as  a  statute  pardon.  2  i/atv.  c.  SS.  §  127.  Bull,  N,P. 
292.     T.Raym.S%0.    Kel.  S7.    ^  Blac.  Com.  S7^. 

But  a  mere  allowance  of  clergy  without  an  actual  burning  in 
the  hand,  or  a  pardon  of  that  punishment,  does  not  restore  the  party 
to  his  credit.  So  resolved  by  all  the  judges  in  Lord  Warroick's 
ease,  13  HmoeWs  St.  Tri.  1015. 

And  now  by  stat.  19  Geo.  3.  c.  74.  §  3.  If  a  person  convicted  of 
clergyable  offence  be  fined  or  whipped,  instead  of  being  burnt 
in  the  band,  his  competency  is  also  restored. 

And  it  seems  agreed,  that  the  king's  pardon  of  treason  or  fdooy, 
after  conviction  or  attainder,  restores  the  party  to  his  credit* 
2  Hatv.  c.  46.  §  22. 
Whatissuchin-  In  the  case  of  Pendock  v.  Mackender,  2  Wils.  18.  the  question 
faxny  as  disables  was  whether  a  person  convicted  and  whipped  for  petit  larceny 
a  person  from  ghould  be  allowed  to  be  a  witness  ?  •  And  the  Court  were  clearly 
beingawitaess.  ^,f  ^pinj^^  i^e  should  not;  and  laid  it  down  as  a  rule,  that  it  is  ike 

crime  that  create*  the  infamy,  and  not  the  punishment  Jbr  it. 
Persons  con-  But  by  Stat.  31  Geo.  3.  c.  35.,  after  reciting,  that  persons  con- 

victed of  petty    victed  01  grand  larceny,  are  by  their  punishment  restored  to  their 
larceny  to  be       credit  as  witnesses,  but  that  persons  convicted  of  petit  larceny 
competent  wiu    ^^^^[j^  incompetent ;  it  is  enacted,  that  no  person  shall  be  an  in- 
Witneas  inte-      competent  witness  by  reason  of  a  conviction  for  petit  larceny. 
jfgg^ff^^        '  The  remaining  objection  to  the  admissibility  of  a  witness,  is  the 

fact  of  his  being  interested  ;  respecting  which,  it  seems  an  uncon- 
tested rule  in  all  cases,  that  it  is  a  good  exception  against  a  wit- 
ness, that  he  is  either  to  be  a  gainer  or  loser  by  the  event  of  the 
eauscy  whether  such  advantage  be  direct  and  immediate,  or  conse- 
quential only.    2  Haw.  c.  46.  §  24. 

Rex  V.  Inh.  of  Wheaton- Aston,  Stafford  Sum.  Ass.  1797.  cor. 
Ld.  Kenyon  C.  J.  Indictment  against  the  defendants,  inhabitants 
of  a  township  for  not  repairing  a  highway.  Defendants  pleaded 
that  one  Robinson  was  bound  ratione  tenurte  to  repair.  This  ob- 
ligation was  traversed  aiul  issue  joined  thereupon.  On  the  part 
of  the  defendants,  an  inhabitant  of  the  township  was  called  as  a 
witness,  who  was  not  an  occupier  of  land  therein,  and  therefore 
not  rated  to  the  poor,  but  Ld.  Kenyon  C.  J.  rejected  him  as  being 
directly  interested  in  the  event  of  that  suit,  because  if  there  should 
be  a  verdict  against  the  defendants,  the  witness,  as  an  inhabitant, 
would  be  liable  to  the  payment  of  the  fine ;  and  also  any  inhabi- 
tant is  bound  to  do  statute  duty.  From  the  MSS,  of  Mr.  Ser^ 
jeant  WiUiams.  S.  C.  cited  2  Saund.  159.  (a). 
In  oimmal  In  maAy  criminal  cases,  from  the  necesrity  of  the  thing,  m- 

terested  persons  are  allowed  as  witnesses.    As  where  Che  owner 


Siii.      (JEOtDence  {Witnesses -^ inhabitants.)  793 

prosecutes  an  indictment  of  felony  for  stolen  goods,  he  is  con*  Owner  of  stolen 

cemed  in  interest ;  for  he  will  be  entitled  to  restitution ;  and  yet  goods. 

his  evidence  is  admitted :  so  in  removing  an  indictment  by  cer- 

tiorari  from  the  sessions  to  the  king's  bench,  though  the  prose- 

cutor  in  that  case,  if  the  defendant  be  convicted,  is  entitled  to  his 

costs,  yet  he  is  allowed  as  a  witness.     And  by  Parker  C.  J.  WhO| 

in  the  first  case,  but  the  owner,  can  prove  the  property  of  the 

goods  ?  and  in  the  second,  if  the  giving  of  costs  should  take  off  the 

evidence  of  the  prosecutor,  that  act  of  parliament  which  was  de« 

signed   to   discountenance   the  removing   of  suits   by  certiorari 

would  give  the  greatest  encouragement  to  them  that  is  possible? 

Q.  V.  Mtucotj  10  Mod.  193. 

Rated  parishioners  were  always  considered  incompetent  to  give  inhabitanu 
evidence  for  their  parish  in  appeals  against  orders  of  removal,  on  rateable, 
the  ground  that  they  were  directly  and  immediately  interested  in 
the  event  of  the  proceeding,  by  which  the  maintenance  of  the 
pauper  and  the  costs  of  the  appeal  might  be  fixed  upon  their  parish, 
and  have  the  effect  of  increasing  their  proportion  of  the  rates. 
Rex  V.  Prosser,  4;  T.  RA9.  Rex  v.  South  L^nn,  5T.R.e67. 
Rex  V.  Kirdfordf  2  East.  561. 

And  it  was  determined  by  the  court  of  K.  6.  that  on  an  appeal 
against  an  order  of  removal,  if  the  appellants  proved  a  settlement 
in  a  third  parish,  the  rated  inhabitants  of  that  parish  were  not  com- 
petent  witnesses  for  the  respondents  to  disprove  it;  as  the  con- 
firmation of  the  order  of  removal  would  be  conclusive  evidence  for 
the  inhabitants  of  the  third  parish,  that  the  settlement  of  the 
pauper  was  at  that  time  in  the  appellant  parish.  Rex  v.  Terring' 
ton,  15  East.4f71. 

But  these  objections  are  removed  by  stat.  54  Geo.  3.  c.  170.  §  9.  54  G.  3.  c  I7a 
which  enacts  '*  that  no  inhabitant  or  person  rated  or  liable  to  be  §  ^ 
rated  to  any  rates  or  cesses  of  any  district,  parish,  township,  or  J"^^**"**  no* 
hamlet,  or  wholly  or  in  part  maintained  or  supported  thereby,  or  tentwitn«*wiii 
executing  or  holding  any  office  thereof  or  therein,  shall,  before  certain  cases  on 
any  court  or  person  or  persons  whatsoever,  be  deemed  and  taken  behalf  of  or 
to  be  by  reason  thereof  an  incompetent  witness  for  or  affainst  agnnst  their 
such  district,  parish,  township,  or  hamlet,  in  any  matter  relatmg  to  P*"*^**- 
such  rates  or  cesses ;  or  to  the  boundary  between  such  district, 
parish,  township,  or  hamlet,  and  any  adjoining  district,  parish, 
township,  or  hamlet ;  or  to  any  order  of  removal  to  or  from  such 
district,  parish,  township,  or  hamlet;  or  the  settlement  of  any 
pauper  in  such  district,  parish,  township,  or  hamlet ;  or  touchine 
any  bastards  chargeable  or  likely  to  become  chargeable  to  such 
district,  parish,  township,  or  hamlet ;  or  the  recovery  of  any  sum 
or  sums  for  the  charges  or  maintenance  of  such  bastards ;  or  the 
election  or  appointment  of  any  officer  or  officers,  or  the  allowance 
of  the  accounts  of  any  officer  or  officers  of  any.  such  district, 
parish,  township,  or  hamlet ;  any  law,  usage,  statute,  or  custom,  to 
the  contrary  in  an3rwise  notwithstanding.' 

Before  this  provision,  it  had  been  decided,  that  inhabitants 
would  not  be  incompetent  merely  for  having  rateable  property  in 
the  parish,  if  it  did  not  appear,  that  the  property  was  actually 
rated  at  the  time  of  the  appeal ;  and  this,  although  it  was  omitted 
in  the  rate,  for  the  very  purpose  of  introducing  their  evidence. 
Rex  V.  Prosser,  4  T.  R.  17.  Rex  v.  LiHle  Lumley,  6  T.  R.  157. 
Rex  V.  Kirdford^  2  East,  561.    The  Court  held,  that  in  order  to 
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disqualify  a  witness,  there  must  be  an  actual  existing  mterest  at 

the  time,  not  merely  one  that  is  expectant  and  contmgent ;  and 

that,  by  taking  the  witness  off  the  rate,  his  immediate  interest  was 

80  far  taken  away,  that  it  could  not  render  him  incompetent, 

whatever  objections  might  still  be  made  against  his  credibility. 

PhiU.Ev.57.5S. 

The  owner  of         An  issue  was  directed  to  try  whether  the  inhabitants  of  the 

an  estate  occu-    chapclry  of  Milne  RotVf  at  their  own  exclusive  costs  and  charges, 

P»^  **  h^**         ^^^  immemorially  repaired  the  chapel ;  the  affirmative  of  that 

l^^t  introt  ^**®  ^^y  ®^  ^^®  plaintiff,  and  his  case  having  been  closed,  the  de- 

in  it,  which  di9-  fendants  called  a  witness  who  was  an  owner  of  a  tenement  in  the 

qualifies  him      chapelry,  which  tenement  was  then  in  the  hands  of  a  tenant,  who 

from  being  a      ^nrag  rated  for  the  same  and  had  paid  the  rates,  having  agreed  to 

witness  to  dis-     ^^^  j^j^  ^^^^  without  any  deduction,  under  a  lease  of  which  many 

^tJite  from  pay-  years  of  the  term  were  then  unexpired.     The  owner's  name  did 

ment  of  a  rate,    not  appear  on  the  rate,  and  he  resided  in  a  different  county.  This 

witness  was  objected  to  on  the  ground  of  interest,  and  rejected  by 
Wood  B.  at  the  trial  at  Lancaster  Sum.  Am.  1817.  A  new  trial 
was  moved  for  on  the  authority  of  Rex  v.  Kirdford,  2  East.  559., 
by  which  the  principle  is  established  that  to  render  a  witness  iD- 
competent,  his  interest  must  be  actually  existing  at  the  time  and 
not  one  that  is  expected.  But  the  Court  held  that  the  witness 
was  properly  rejected,  having  an  interest  in  the  event  of  the  suit 
The  rate  in  question  was  a  perpetual  burden  on  the  estate,  and  he 
-  as  owner  had  an  immediate  interest  in  rem<fving  from  that  pro- 
perty a  burden  which  went  permanently  to  diminish  the  value. 
It  is  not  necessary  that  the  witness  should  be  actually  rated  in 
order  to  render  him  incompetent ;  for  the  question  is,  whether  he 
is  a  person  coming  to  give  evidence  on  a  matter  in  which  be  is  in- 
terested ?  and  if  h^is,  the  law  deems  him  incompetent.  Abbott  J, 
observed,  that  the  case  cited  was  that  of  a  mere  occupier,  not 
having  any  permanent  interest.  Rhodes  y.  Ainstvorth,  1  B.SfA.SI- 
Jiihabitants  Upon  an  appeal  against  an  order  of  removal,  the  respondents 

ntMl.  called  as  a  witness  a  rated  inhabitant  of  the  appellant  parish,  who 

refiised  to  give  evidence :  the  sessions  thoucnt  he  was  not  com- 
pellable to  do  BO.  The  court  of  E.  B.  held  tnat  the  inhabitants  of 
a  parish,  paying  rates,  were  the  parties  grieved  and  interested  in 
the  event  of  the  proceedings ;  that  it  was  a  long  established  rule 
of  evidence  that  a  party  to  a  suit  cannot  be  called  upon  against 
his  will,  by  the  opposite  party>  to  give  evidence.  Therefore  the 
sessions  were  right  in  their  determination.  Rex  v.  Woburny 
\Q  East.  ^95. 
Th  '  decUft-  Accordingly,  in  Rex  v.  Hardujicket  11  East.  578.  it  was  decided 
""^  that  the  deaarations  of  a  rated  inhabitant  of  either  parish,  con« 

cemuig  the  facts  in  issue  are  admissible  in  evidence,  not  only 
against  himself,  but  also  against  the  other  rated  inhabitants  of  htf 
parish.  And  it  is  by  no  means  necessary,  in  order  to  make  such 
declarations  evidence,  that  he  should  first  be  called  as  a  witness 
and  refuse  to  be  examined.    Rex  v.  Whitleif  Lonoer^  T.  53  Geon  5. 

All  the  rated  inhabitants  are  /ronsidered  as  parties  to  the  ap- 
peal, and  therefore  their  declarations  are  evidence ;  if  what  th^ 
Lave  said  be  mere  babble,  it  will  have  but  little  weight.  Per  li* 
EUenborwgh  C.  J.  Rex  v.  Whithi^  Lamer^  T.  53  Geo.S.  MS. 

la  Rex  V.  Hardvokke  (above mentioned)  Bayleu  J.  aaidy  ''I do 
not  think  that  in   ordinary  cases,  magistrates  should  give  any 
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weight  to  mere  declarations  of  this  kind ;  though  there  may  be 
occasions  when  the  declaration  of 'sach  a  party  would  have  great 
weight,  as  if  a  person  having  gained  a  settlement  by  hiring  and 
service  were  to  become  a  lunatic,  the  mastec  refuses  to  be  ex- 
amined, you  may  in  that  case  give  evidence  of  his  declaration."  MS* 

By  Stat.  27  Geo.  3.  c.  29.  Where  pecuniary  penalties  or  parts 
thereof  are  given  to  the  poor^  the  inhabitant  of  any  place  may  be 
a  competent  witness  to  prove  an  offence,  though  the  place  may  be 
benefited  by  the  conviction  of  the'  offender,  unless  the  penalty 
exceed  20/. 

By  the  case  of  Norden  v.  WiUiamson  (C.  P.),   1  Taunt.  S78.  it  PartjriosetaM. 
was  decided,    that  if  the  defendant  and  plaintiff  be   willing, 
the  defendant  may  have  the  plaintiff  as  a  witness. 

One  commoner  may  be  a  witness  for  another  claiming  common^  Commoner, 
because  in  effect  it  charges  himself;  but  if  the  prescription  be, 
that  all  the  inhabitants  of  such  a  place  ought  to  have  common 
there,  one  of  the  inhabitants  cannot  be  a  witness  to  prove  that 
another  of  the  said  inhabitants  ought  to  have  common  there,  be« 
cause  he  would  in  effect  swear  to  give  himself  right  of  common 
there.  1  Ld.Raym.  731.  Anscomb  v.  Shores  1  Taunt.26l.  PhiU. 
Ev,  55' 

A  trustee  may  be  a  witness  if  he  have  released  his  trust;  but  Trustee, 
not  if  he  have  conveyed  it  over.     Stevens  v.  Gerrardj  Sid.  315* 
M.18.C.2. 

If  a  trustee  takes  a  beneficial  interest,  he  is  incompetent,  but 
without  such  an  interest,  trustees  and  executors  are  competent 
witnesses.     Phill.  Ev.  50. 51.  and  authorities  there  cited. 

An  heir  at  law  may  be  a  witness  concerning  the  title  to  the  Heir  at  law. 
land ;  but  the  remainder  man  cannot,  for  he  hath  a  present  interest; 
but  the  heirship  is  a  mere  contingency.     Smith  v.  Blackham^ 
lSalk.9S^. 

It  is  no  objection  to  a  steward  of  a  manor,  that  he  has  a  fee  on  Steward  of  a 
admission ;  he  is  a  witness  notwithstanding.    3  Keb.  90.  manor. 

Where  the  rights  of  a  corporation  are  at  issue,  a  member  thereof  Hemberof  a 
may  give  evidence  upon  the  same,  if  he  have  not,  as  a  private  in-  coipovatioai 
dividual,  a  particular  ioterest  in  the  question  at  issue. 

Upon  a  question,  whether  a  certam  manor  were  in  the  county  Inhabitaata  oC 
of  S,  ?  it  waa  ruled  that  any  person  of  the  county,  if  he  w^-e  not  conntio. 
.  within  the  hundred  where  the  manor  was,  might  be  a  witness ;  for^ 
as  to  the  county  taxes,  every  hundred  pays  it  proportion :  but  as 
to  hundreds,  there  are  particular  charges.     The  county  of  Salop  v. 
the  county  of  Stafford,  1  Sid.  192.    Peake's  Ev.  170. 

By  Stat.  1  Ann. st.\*e.iS.  §\S.  The  inhabitants  of  a  county  i  Ann. st. i. 
nay  be  witnesses  upon  trial  of  indictments  for  not  repairing  bridges,  <:•  ^  s*  W^- 
where  the  question  is  whether  the  county  or  a  private  person  shall 
repair. 

By  SGeo.2c.\S.  §\5.  Hundredors  may  be  witnesses  for  8  6.s.c.  10. 
the  hundred,  in  actions  against  them  upon  the  statute  of  hue  Hundredon. 
and  cry. 

Lord  Raymond  in  Rex  v.  jFor,  1  Stra*  652.  admitted  the  pro-  Wager, 
secutor  to  be  a  witness  on  an  indictment  for  an  assault,  although 
be  had  laid  a  wager,  that  he  should  convict  the  defendant,  and  tue 
reason  seems  to  be^  »ot  because  the  witness  had  made  the  wager 
at  a  time  when  public  justice  became  interested  in  his  testimony, 
but  because  it  would  be  against  public  policy  to  allow  a  witne» 
by  any  9mh  graluitouQ  aet  to  exclude  himself  from  giving  evi- 
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dence ;  and  there  seems  to  be  another  reason  for  admitting  the 
witness,  since  the  wager  would  now  probably  be  considered  abso- 
lutely void,  as  tending  to  produce  an  improper  bias  on  the  mind 
of  the  witness,  and  therefore  as  directly  prejudicial  to  the  admi- 
nistration of  justice.     Phill.  £v.  1 39. 

A  witness  is  not  competent  if  he  believes  himself  interested, 

whether  he  is  or  is  not  interested,  by  strictness  in  law.     By  Pratt 

C.J.   in   Fotheringham  v.    Greentoood,     1   Str,  129.      See  alto 

1  H.  Blac.  307.  S.P. 

Witness  be-  In  a  late  case,  before  the  high  court  of  admiralty,  an  objec- 

lien'ng  himself  tjon  was  made   to  the  evidence  of  a  witness,  who  had  acknow- 

to  be  interested,  lodged  in  his  answer  "  that  he  could  not  say  he  was  not  interested, 

inasmuch  as  he  conceived  he  would  be  entitled  to  share,  if  his 
vessel  should  be  pronounced  a  joint  captor,  though  he  had  signed 
a  release ;"  on  the  other  side  it  was  contended,  that  as  he  was 
clearly  not  interested,  the  effect  of  his  impression  was  no  more  an 
objection  in  this  case,  than  in  those  in  which  the  expectation  de- 
pended only  on  the  bounty  of  the  parties.  But  Sir  fVilliam  Scott 
rejected  the  evidence,  observing  **  he  had  always  understood  the 
distinction  to  be,  that  if  the  witness  says  only  that  he  expects  to 
share  from  the  bounty  of  the  captors,  he  is  not  disqualified  or  ren- 
dered incompetent,  whatever  may  be  the  deduction  of  credit  to 
which  he  is  exposed.  But  if  he  thinks  himself  entitled  in  laWf  he 
acts  under  an  impression  of  interest,  which  renders  him  incom- 
petent, however  erroneous  that  opinion  may  be.  Case  of  the 
AmitiS  Villeneuvef  5  Robinson,  Aam.  Rep*  344.  (n.)  Phiu.  £v. 
4M  Edit.  53. 
Honorary  obli-  In  Pederson  v.  Stoffes,  1  Camt)b.l4fS.  where,  in  an  exami- 
nation, nation  upon  the  voir  dire,  the  defendant's  witness  said,  he  consi- 
dered himself  bound  in  honor  to  indemnify  the  defendant^  baH 
and  this  was  objected  against  his  being  sworn  as  a  witness,  Sir 
James  Mansfield  C.  J.  ruled  that  a  mere  obligation  in  honour  was 
.no  objection  to  the  competency  of  a  witness.    Phill,  Ev*  52. 

"Witnewes  faope  Jt  is  no  objection  that  a  witness  hopes  or  expects  a  benefit 
or  eipedrtion.    q^^^  ^^,  jg^, 

Penons  inte-  It  is  only  necessary  in  a  work  of  this  nature  to  observe,  that  ai 
rested  in  either  im  exception  to  *the  general  rule,  that  persons  immediately  inte- 
•rentofacaiiic.  ygg^g^j  j^  the  event  of  the  cause  cannot  be  witnesses  for  that  party, 

whose  claim,  if  established,  will  advance  their  own  interest,  there 
is  a  class  of  cases  determining  that  where  a  person  is  equally  in- 
terested either  in  the  event  of  a  verdict  for  the  plaintiff  or  defen- 
dant, he  is  a  good  witness.  As,  for  example,  where  one  is  in- 
trusted by  A.  to  pay  money  to  J?,,  and  does  not  pay  it  accordingly: 
and  then  B.  brings  an  action  against  A.  for  the  amount :  the  agent 
is  a  good  witness  to  prove  no  payment ;  inasmuch  as  he  acknow- 
ledges the  receipt  of  the  money  from  A.,  and  thereby  renders 
himself  liable  to  ^. 
'WitneMcs  of  Persons  who  become  interested  in  the  common  course  qfbussnest, 

tMotmkj.  and  who  alone  can  possibly  have  knowledge  of  a  fact,  may  be 

called  as  witnesses  to  prove  it ;  as  persons  who  have  been  agents 
employed  to  pay  money  may  prove  such  payment.  So,  an  agent 
may  prove  the  terms  of  a  contract,  thoura  he  be  to  derive  a  pro- 
fit nrom  it.  And  this  upon  the  ground  of  necessity.  If  sucb 
evidence  were  not  admitted,  the  facts  would  be  incapable  of  proof 
BuU.N.P.W9.  Dixon  Y.  Cooper,  S1Vils.40. 
Intercit  ac  "Where  a  person  made  himself  a  party  in  interest,  after  a  pbi^* 
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tilF  or  defendflDt  has  an  interest  in  his  testimony,  he  may  not  by  qautd  iubi*> 
this  deprive  the  plaintiff  or  defendant  of  the  benefit  of  his  tes-  quently. 
ttmony.    Cited  by  Ld.  Kenyan  C.  J.  in  Bent  v«  Baker  and  another , 

Upon  the  whole,  with  respect  to  interesty  a  man  who  is  in- 
terested in  the  event  of  a  suit,  is  objectionable  only  when  he  comes 
to  prove  a  fact  consistent  with  his  interest ;  for  if  the  evidence  he 
is  to  give  be  contrary  to  his  interest,  he  is  the  best  possible  wit- 
ness that  can  be  called,  and  no  objection  can  be  made  to  him  by 
the  party  in  the  cause«    Peake's  Ev.  168. 

And  again,  the  judges  have,  in  a  variety  of  cases,  resolved,  that 
these  questions  of  interest  shall,  as  far  as  possible,  go  to  the  credit 
rather  than  the  competency  of  the  witness.    Peakes  Ev»  152. 

Some  persons  also  are  privileged,  by  reason  of  their  peculiar 
relationship  to  the  party  m  the  cause,  from  being  compelled  to 
give  evidence. 

Thus,  an  attorney  ought  not  to  be  examined  against  his  client,  Attw^ftf 
because  he  is  obliged  to  keep  his  secrets ;  but  of  his  own  know- 
ledge before  retainer,  that  is  before  he  was  addressed  in  his  pro- 
fessional character,  he  may  be  examined  as  a  witness,  if  served 
with  a  subpcena.  Wood*$  Inst.  6.  4.  c.4.  and  Cutts  v.  Pickering 
Ventr.  197- 

This  privilege  only  extends  to  prevent  the  disclosure  of  facts 
communicated  confidentially  to  the  witness  in  the  character  of  at- 
torney ;  and  therefore  it  was  decided  in  Spencely  q.  t*  v.  Schulen- 
iurghf  7  Eaitt  357m  that  an  attorney  may  he  examined  as  to  the 
contents  of  a  written  notice  which  he  had  received  in  the  course 
of  the  cause  calling  upon  him  to  produce  papers  in  the  hands  of 
his  clients.  For  **  the  privilege  is  restricted  to  communications 
whether  oral  or  written,  from  the  client  to  his  attorney,  and  can- 
not extend  to  adverse  proceedings  communicated  to  him  as  attor- 
ney in  the  cause  from  the  opposite  party,  in  the  disclosure  of 
which  there  could  be  no  breach  of  confidence.  Per  Ld«  Ellen* 
borough  C.  J.  S.  C. 

This  is  the  privilege  of  the  client,  and  not  of  the  attorney. 
But  it  is  confined  to  the  three  cases  of  counsel,  solicitors,  and 
attornies,  when  acting  in  their  respective  characters.  4  T.  R.  753. 

It  does  not  extend  to  the  case  of  an  agent  or  steward.    lb.  ^^^** 
A  2  Atk.  524.  ^**'"^ 

Nor  to  the  case  of  a  conveyancer.    2  Atk.  525.  Nor,  of  course,  Conveyaxioer. 
to  the  case  of  medical  persons.    4  T.  R.  760.  ™  ***^  ^^ 

There  are  cases,  said  Mr.  J.  Buller^  in  Wilson  v.  RastaU,  """' 
4  T.  R.  760.,  to  which  it  is  much  to  be  lamented  that  the 
law  of  privilege  is  not  extended ;  those  in  which  medical  persons 
are  obhged  to  disclose  the  information  they  acquire,  by  attending 
in  those  professional  characters.  This  point  was  very  much  con- 
sidered in  the  Duchess  of  Kingston's  case  before  the  House  of 
Lords,  where  Sir  Casar  HatnkmSf  who  had  attended  the  duchess 
as  a  medical  person,  was  compelled  to  disclose  what  had  been 
committed  to  nim  in  confidence.  20  HotoeWs  St.  Tri.  572.  573* 
See  also  Phill.  Ev.  143. 

Of  examining  Witnesses,  and  of  the  Mode  of  enquiring  into  their 

Credibility. 

The  several  objections  above  enumerated  may  be  raised,  either 
by  fOL  examination  of  a  witness  upon  the  voir  dire  (of  which 
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Witnesses  re- 
freshing their 
memories. 


Witness's 
power  to  refuse 
answering  ques- 
tions. 


See  Lords* 
Journals, 
Vol.  45.  p.  420. 


46  G.  5.  c.  37. 


Declaring  tke 
UwnspectiDg 
witnesses  re- 
fusing to  an- 
swer questions. 


sufficient  has  been  said  before,)  or  by  an  examination  after  the 
witness  has  been  sworn. 

Witnesses  are  allowed  to  refresh  their  memories  by  looking  at 
memoranda  made  under  certain  circumstanoes. 

In  Doe  dem.  Church  v.  Perkins^  S  T.  R.  749.,  it  was  adjadged, 
that  a  witness  may  refresh  his  memory  by  any  book  or  paper, 
provided  he  can  afterwards  swear  to  the  fact  from  his  own  recol- 
lection ;  but  if  he  cannot  swear  to  the  fact  from  recoUectioD  sdj 
farther  than  as  finding  it  entered  in  a  book  or  paper,  then  the 
original  book  or  paper  must  be  produced ;  for  he  shall  not  be 
allowed  to  give  evidence  from  a  copy  or  extract  from  it. 

A  witness  may  refresh  his  memory  by  looking  at  memoranda 
or  entries  which  he  did  not  make  himself,  but  which  he  regularly 
examined  from  time  to  time  while  the  entries  were  fresh  in  his 
recollection,  and  which  he  always  found  accurate.  Burrough  t. 
Martin,  2  Campb.  112. 

It  appears  to  have  been  considered  formerly  that  a  witness  was 
not  compellable  to  answer  any  question  which  might  subject  him 
to  a  civil  action,  or  tend  to  charge  himself  with  a  &bt. 

Pending  the  impeachment  against  Lord  Mehiiie  in  1805  and 
1806,  this  subject  underwent  much  discussion  in  both  hovises  of 
parliament ;  and  the  following  questions  were  put  by  the  home 
of  lords  to  the  judges  z 

^<  Whether,  according  to  law,  a  witness  can  be  required  to  an- 
swer a  question,  the  answering  of  which  has  no  tendency  to 
criminate  or  accuse  himself,  but  the  answering  of  which  may 
establish,  or  tend  to  establish,  that  he  owes  a  debt  recoverable  by 
civil  suit  ? 

**  Whether,  according  to  law,  a  witness  can  be  reqtured  to  an- 
swer a  question,  the  answering  of  which  would  not  expose  fain 
to  a  criminal  prosecution,  but  might  expose  him  to  a  civil  suit  at 
the  instance  of  his  majesty,  for  the  recovery  of  profits  derived  by 
him  from  the  use  or  application  of  public  aooney,  contrary  to  law  ?** 

The  judges  delivered  their  opinions  seriatiniy  but  ^re  bein^ 
much  difference  of  opinion  amongst  them,  it  was  thought  neces- 
sary to  clear  up  the  doubts  by  passing  the  following  deelaraaoiy  act. 
(See  Honiara s  Parliamentary  Debates,  Vol.  VL  «•  286. 2S4>b>  &c.) 

46  Geo.  8.  c.  27.  ''  An  act  to  declare  the  law  with  respect 
to  witnesses  refusing  to  answer."  <*  Whereas  doubts  have  arisen 
whether  a  witness  can  by  law  refuse  to  answer  a  question  rdevant 
to  the  matter  in  issue,  the  answering  of  which  has  no  tendency 
to  accuse  himself  or  to  expose  him  to  any  penalty  or  forfeitme, 
but  the  answering  of  which  may  establidi  or  tend  to  estaUiih 
that  he  owes  a  debt,  <^  is  otherwise  subject  to  a  dvil  suit  at  the 
instance  of  his  majesty,  or  of  some  other  person  or  penoos  ;**  be 
it  therefore  declared  and  enacted,  **  that  a  witness  cannot  by  hm 
refuse  to  answer  a  question  relevant  to  the  matter  in  issae,  the 
answering  of  which  has  no  tendency  to  accuse  him  or  to  expoae 
him  to  penalty  or  forfeiture  of  any  natture  whatever,  by  reason 
only,  or  on  the  sole  ground,  that  the  answering  of  such  question 
may  establish  or  tena  to  establish  that  he  owes  a  debt  of  is  other* 
wise  subject  to  a  civil  suit,  either  at  the  instance  of  his  majesty, 
or  of  any  other  person  or  persons/' 

But  the  rights  which  the  parties  to  a  suit  have  to  refuse  an- 
swering any  question,  is  not  m  any  degree  affected  b}'  this  su* 
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tttte;  and,  therefore,  on  a  qaesdon  of  aettlement,  a  rated 
parishioner  is  not  compellable  by  the  adverse  parish  to  give  evi- 
dence, as  he  is  directly  interested  as  party  to  the  appeal,  and  does 
not  come  within  the  words  or  meaning  of  the  act*  Rex  v.  Inh.  of 
Woburn^  1 0  East.  S95. 

It  is  a  general  rule  that  a  witness  shall  not  be  asked  any  ques-  Impetching  a 
tion,  the  answering  to  which  mi^ht  oblige  him  to  accuse  himself  witnesses  cfaa- 
of  a  crime;  and  that  his  credit  is  to  be  impeached  only  by  ge-  v^^^^* 
neral  accounts  of  his  character  and  reputation,  and  not  by  proofs 
of  particular  crimes,  whereof  he  never  was  convicted*    2  Haw. 
c.  46.  §  20. 

But  a  witness  may  be  asked  whether  he  has  not  been  in  the  By  diigncing 
pillory  for  perjury.     Hex  v.  EdtoareU,  4  T.  R.  440.  qucstioDi. 

A  man  shall  not  be  permitted  to  swear  that  he  was  suborned 
and  perjured.     OaUss  case,  10  HowelTs  St.  7Vi.  1185. 1186. 

And  Lord  Coke  says,  a  witness  alleging  his  own  infamy  or  tur- 
pitude, is  not  to  be  heard.    4  iTut.  279. 

On  an  information  against  several  persons,  for  executing  an 
office  of  trust  without  taking  the  oaths,  the  Court  refused  a 
motion  for  leave  to  inspect  such  books  kept  by  the  defendants,  in 
which  they  had  entered  their  elections,  receipts,  and  disburse- 
ments, as  it  would  have  compiled  them  to  give  evidence  i^ainst 
themselves  in  a  crimiaal  prosecution.  Rex  v.  Mead,  2  Ld.  Kaym. 
927.  Rex  V. ,  Worsenhamy  1  Ld.  Raym.  705*  Rex  v.  Corndius, 
2  Sir.  1210. ;  and  a  similar  motion  was  refused,  on  an  information 
against  two  overseers  for  making  a  rate  without'  the  concurrence 
of  the  churchwardens.  Rex  v.  Lee,  cited,  1  IVtU.  240.  PhUl. 
JS;».  4S2.  4.S3. 

In  Rex  V.  Levois  and  otherSy  indicted  for  an  assault,  the  prose-  A  witncMoui- 
cutor,  who  was  a  common  informer,  and  a  man  of  suspicious  notbeaakeda. 
character,  was  asked  in  the  course  of  his  cross-examination,  if  he  q««*ion  ^Wch 
had  not  been  in  the  house  of  correction  in  Sussex  ;  Lord  EUeit'  ^J»*<><""8™^ 
borough  C.  J.  interposed,  and  said,  that  that  question  should  not 
be  asked:   that  it  had  been  formerly  settled  W  the  Judges, 
among  whom  were  Chief  Justice  Trebt/y  and  Mr.  J.  Powelly  both  ]^  y.  p^ter 
very  great  lawyers,  that  a  witness  was  not  bound  to  answer  any  Cook, 
question,  the  object  of  which  was  lo  degrade,  or  render  him  in*  13  Howeirs  St. 
faaaous.    His  lordship  said,  that  he  thought  the  rule  ought  to  be  '^^  ^^^*  ^^* 
adhered  to,  as  it  would  be  an  injury  to  the  administration  of  ^^^* 
justice,  if  persons,  who  come  to  do  their  du^^  to  the  public,  might 
be  subjected  to  improper  investigation.     The  witness  was  not 
permitted  to  be  examined.  Rex  v.  Lewis  and  oihersy  M.  43  Geo.  3. 
4  Esp.  225. 

In  Macbride  v.  Maf^nde,  4  Esp.  242.  which  was  an  action  of  How  fiv  s  wit- 
assumpsit  to  receive  several  items  of  demand.    To  prove  part  of  ^^  in*7  beex- 
which,  a  woman  was  called  as  a  witness,  who,  as  was  suggested,  ^|^°!|^  ^L^Mn 
lived  in  a  state  of  concubinage  with  the  plaintiff;  Besi  Serjt.  was  pro-  ^d^TJ^Sew^ 
ceeding  to  examine  as  to  tluit  point,  Ld.  Alvanley  C.J.  mterposed,  degnde^D. 
and  said,  that  as  evidence  to  the  effect  proposed  to  be  p;one  into  had 
been  objected  to  in  another  court,  he  would  have  it  understood 
how  far  he  would  allow  such  investigation  to  go.    He  thought 
questions  as  to  general  conduct  might  be  asked ;  but  not  such  as 
went  immediately  to  degrade  the  witness;  he  would  therefore 
allow  it  to  be  asked,  whether  she  was  married,  as  she  might  be 
married  to  the  plaintiff.    But  having  said  she  was  not,  he  woidd 
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not  allow  it  to  be  asked,  whether  she  slept  with  him.  His  lord- 
ship  then  added,  I  do  not  go  so  far  as  others  maj :  I  will  not  saj 
that  a  witness  shall  not  be  asked  to  what  may  tend  to  disparage 
him ;  that  would  prevent  an  investigation  into  the  character  of 
the  witness,  which  it  may  be  often  of  importance  to  ascertain. 
I  think  those  questions  only  should  not  be  asked  which  have  a 
direct  and  immediate  effect  to  disgrace  or  disparage  the  witness. 

On  the  trial  of  O'Coigley  and  0"  Conner,  26  HotoeWs  St.  Tru 
1353.,  a  question  was  asked  in  cross-examination,  which  threw 
an  imputation  on  the  witness,  and  the  counsel  was  not  allowed  to 
repeat  the  question,  or  follow  it  up  by  another  ;  but  here  the  wit- 
ness had  first  appealed  to  the  Court  for  protection.  Sed  vide^  the 
cross-examination  of  CcLsUe  on  Watson*^  trial,  K^B.  June  1817. 
Vol.  I.   {]».  500.  et  seq. ;  published  by  Gumey. 

On  an  indictment  for  a  rape,  the  woman  is  not  obliged  to  an- 
swer whether  on  some  former  occasion,  she  had  not  a  criminal  con- 
nexion with  other  men,  or  with  particular  individuals ;  nor  is 
evidence  of  such  criminal  intercourse  admissible.  Hodgtont 
casCf  York  Sum,  Ass.  1811,  cor»  Wood  B.,  and  afterwards  before 
all  the  Judges  on  case  reserved.  MS.  C.C.R.  PhUl.  Ev.286.9:^* 

It  is  not  competent  to  counsel  on  cross-examination,  to  question 
the  witness  concerning  a  fact  wholly  irrelevant  to  the  matter  in 
issue,  if  answered  affirmatively,  for  the  purpose  of  discrediting 
him  if  he  answered  in  the  negative,  by  calling  other  witnesses  to 
disprove  what  he  said.     Spencdyy  q,  t.  v.  De  Wilicftj  7  East,  108. 

Upon  cross-examination  to  try  the  credit  of  a  witness,  only 
general  questions  can  be  put,  and  he  cannot  be  asked  as  to  anj 
collateral  and  independent  fact  merely  with  a  view  to  contradict 
him  afterwards  by  calling  another  witness.     5.  C. 

If  the  witness  answers  such  an  irrelevant  question  before  it.if 
disallowed  or  withdrawn,  his  answer  is  conclusive.  Witnesses 
cannot  be  called  to  contradict  him.  Harris  v.  Tippet,  Gloucester 
Lent  Ass.  1811,  cor,  Lawrence  J.,  2  Campb.  638.  Rex  v.  Watson^ 
K.  B.  T.  1817.    2  Starh,  N.  P.  149. 

It  would  be  irrelevant  to  ask  a  witness  in  cross-examinadoo, 
whether  he  had  not  attempted  to  dissuade  another  witness  from 
Attending  the  trial.     Harris  v.  Tippet,  2  Campb.  6S7. 

The  rule  seems  particularly  illustrated  by  the  following  case, 
.  which  occurred  at  Monmouth  Lent  Ass.  1811.  One  Yetoin  was 
'  indicted  for  stealing  wheat.  The  principal  evidence  against  him 
was  a  boy  of  the  name  of  Thomas^  his  apprentice.  Lawrence  J. 
allowed  the  prisoner's  counsel  to  ask  Thomas  in  cross-exami* 
nation,  whether  he  had  not  been  charged  with  robbing  his  master, 
and  whether  he  had  not  afterwards  said,  he  would  be  revenged  of 
him,  and  would  soon  fix  him  in  Monmouth  gaol  ?  He  denied 
both.  The  prisoner's  counsel  then  proposed  to  prove,  that  he  bad 
been  charged  with  robbing  his  master,  and  had  spoken  the  words 
imputed  to  him.  Laonrence  J.  ruled,  that  his  answer  most  be 
taken  as  to  the  former ;  but  that  as  the  words  were  material  to  the 
cuilt  or  innocence  of  the  prisoner,  evidence  might  be  adducedt 
diat  they  were  spoken  by  tne  witness.    2  CamjA.Q^. 

A  witness  may  object  to  answer  a  question  which  he  thinks  will 
tend  to  his  criininaticm,  though  the  answer  would  not  lead  to  aa 
immediate  conclusion  of  guilt.     Cotes  v,  Hardacre,  $  TautU.  491- 
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Where  a  witness  swears  to  a  particular  fact,  a  letter  written  by  By'ihewjng  he 
him,  contradicting  in  eflect  his  testimony  upon  that  point,  may  be  has  uid  or  done 
given  in  evidence,  to  impeach  his  credit.     In  the  present  case,  »otnething  con- 
the  witness  stated  that  a  certain  school,  of  which  he  was  usher,  ^^^      '^*" 
had  been  duly  conducted  as  to  morals.     A  letter  was  then  offered 
in  evidence  on  the  other  side,  and  received  as  such,  formerly 
written  by  the  witness,  whilst  usher,  to  a  boy  then  at  the  school, 
containing  much  immoral  matter.     De  Sadly  v.  Morgan f  2  Esp* 
692. 

A  witness  may  be  examined  as  to  what  he  has  formerly  sworn 
in  an  affidavit :  but  the  affidavit,  or  an  office  copy  of  it,  must  be 
first  read  in  court.     Sainthill  v.  Bounds  3  Esp,  74. 

Leading  questions,  that  is,  such  as  instruct  a  witness  how  to  Leading  ques- 
answer  on  material  points,  are  not  allowed  on  the  examination  in  tions. 
chief;  for,  to  direct  witnesses  in  their  evidence  would  only  serve  ^*^*'  E^« -®2* 
to  strengthen  that  bias,  which  they  are  generally  too  much  dis- 
posed to  feel,  in  favour  oi  the  party  that  calls  them.  Questions 
which  are  intended  merely  as  mtroductory,  and  which,  whether 
answered  in  the  affirmative  or  negative,  would  not  be  conclusive 
en  any  of  the  points  in  the  cause,  are  not  liable  to  the  objection 
of  leading.  If  it  were  not  allowed  to  approach  the  points  in 
issue  by  such  questions,  the  examination  of  witnesses  would  nm 
to  an  immoderate  length.  For  example,  if  two  defendants  are 
charged  as  partners,  a  witness  may  be  properly  asked,  whether 
the  one  defendant  has  interfered  in  the  business  of  the  other. 
This  is  not  a  leading  question ;  for  though  he  may  haye  interfered, 
it  will  not  follow  that  he  has  by  this  alone  made  himself  liable  as 
partner.  Or  if  a  witness,  called  to  prove  the  partnership  of  the 
plaintiffs,  is  not  able  at  the  moment  to  specify  the  several  names 
of  the  partners,  a  number  of  names,  containing  those  of  the 
partners  amon^  others,  may  be  suggested  to  the  witness,  for  the 
assistance  of  his  memory.  Acerro  and  others  y.  Petroniy  1  Siarh 
N.P.IOO. 

In  a  criminal  prosecution  it  Is  proper,  and  the  common  practice 
is,  to  direct  the  attention  of  the  witness  to  the  person  of  the 
prisoner,  and  ask  him  whether  that  is  the  man  of  whom  he  has 
been  speaking?  fVatson's  Case,  2  Stark.  N.  P.  182.  Phill.  Ev. 
283.  (n.) 

A  witness  swore  to  a  particular  circumstance  as  part  of  the  By  a  leading 
contents  of  a  letter,  which  he  also  swore  was  lost.     Another  wit-  question  on 
ness,  who  had  heard  the  letter  read,  was  permitted  to  be  ex-  cross-examin. 
amined  to  the  particular  circumstance,  by  a  leading  question,  for  '^^' 
the  purpose  or  denying  its  forming  part  of  those  contents,  pro- 
vided the  witness's  memory  had  been  first  exhausted  by  general 
questions  as  to  the  contents  of  the  letter.     Courteen  v.  Touse^ 
1  Campb.4S. 

In  the  case  of  Matoson  y.  Hartnnk  and  others,  4  Esp.  102.  the  sxtrintue  eW- 
defendants  intending  to  impeach  the  credit  of  a  witness  for  the  dence  to  the 
plaintiff,  b^  shewing  such  witness  to  be  of  an  infamous  character,  character  of 
were  prohibited  from  asking,  whether  from  what  their  own  witness  witnr— - 
had  seen  pass  at  Bow'Streetj  at  which  place  the  plaintiff's  witness 
had  been  before  the  magistrates  ihere,  he  would  believe  him  on  his 
oath?    They  were  permitted  to  put  this  question,  *'  Haye  you 
the  means  di  knowing  what  the  general  chiu'acter  of  this  witness 
was  ?  and  from  such  general  character,  would  you  believe  h^  on- 
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his  oath  ?"     For  then  it  nould  be  open  to  the  pldntiiFto  ask  is 
the  means  of  knowing  the  witness's  character. 

Where  the  character  of  a  witness  has  not  been  attacked,  no 
evidence  can  be  admitted  in  support  of  it.  The  Bishop  of  Dur- 
ham V.  Blacketif  1  Campb.  207. 

But  evidence  of  the  conduct  of  deceased  witnesses  when  it  has 
been  attacked,  may  be  received,  to  attach  credit  to  their  testi- 
mony, or  to  destroy  its  effect.  Wright  ex  d,  Clymer  ▼.  Littler^ 
cited  by  Lord  Eilenborough  C.  J.,  I  Campb,  210.  Vide  eiiam, 
6  East.  195. 

The  prosecutrix  of  an  indictment  for  an  assault  with  intent  to 
commit  a  rape,  having  been  cross-examined  as  to  crimes  com* 
mitted  by  her  several  years  before  the  alleged  offence,  evidence 
may  be  adduced  to  shew  that  her  character  has  since  been  good. 
Rex  V.  Clarke,  M.  58  Geo.  3.  cor.  Holroyd  J.,  2  Stark.  N.  P.  241. 
See  post.  807. 

It  otlen  happens  that  the  character  of  the  subscribing  witnesses 
to  deeds,  and  other  written  instruments,  is  the  subject  of  enquiry : 
and  upon  this  point  the  following  Cases  have  occurred. 

If  the  subscribing  witnesses  to  a  will  be  dead,  evidence  given 
of  what  was  said  by  one  of  them,  being  then  in  bed  of  the  illness 
of  which  he  died,  thereby  impeaching  the  validity  of  the  will, 
inasmuch  as  he  declared  it  was  a  forgery,  was  admitted,  and 
afterwards  decided  to  have  been  rightly  admitted.  Such  evidence 
being  given,  not  to  prove  the  forgery,  but  to  impeach  the  credit 
of  the  subscribing  witness.  Wright  d.  Clymer  v.  IMtler^  3  Burr. 
1244. 

And  evidence  of  the  character  of  the  subscribing  witnesses 
may  be  admitted,  if  an  imputation  be  cast  npon  the  will.  Doe 
dem.  'Stephenson  v.  Walker ,  3  Esp.  284. 

And  upon  the  authority  of  the  preceding  case,  evidence  was 
admitted  that  the  subscribing  witness  to  a  bond  had  in  his  last 
moments  begged  pardon  of  heaven  for  having  been  concerned  in 
^■'gii^g  it.  Per  Lord  Eilenborough  C.  J.  in  Aveson  ▼.  Lord 
Kinnaird,  6  East.  195. 

These  decisions  were  upon  the  principle  that,  if  the  subacribii^ 
witness  could  have  been  produced  upon  the  trial,  to  prove  his 
handwriting,  as  he  might  have  been  cross-examined,  so  a  party 
may  prove  his  declaration  of  the  fact  in  contradiction  to  the  pre- 
sumption of  a  due  execution  of  the  bond  from  the  proof  or  fais 
handwriting  as  a  subscribing  witness.    5.  C. 

It  has  been  agreed  that  the  evidence  given  by  a  witness  at 
one  trial  cannot,  in  the  ordinaiy  course  of  justice,  be  made  use 
of  against  a  defendant  on  the  death  of  such  witneaa  at  another 
trial.    2  Haxo.  c.  46.  §  12. 

But  it  hath  been  admitted  that,  in  order  to  shew  a  variance  in 
the  evidence,  a  deposition  taken  by  a  witness  before  a  justice  of 
the  peace,  may  at  the  prisoner's  desire  be  read  at  the  trial,  in 
order  to  teJce  off  the  credit  of  the  witness,  by  shewing  a  variance 
between  such  depositions,  and  the  evidence  given  in  court.    And 
for  the  same  reason  it  seems  agreed,  that  where  a  witness  at  one 
trial  varies  from  his  own  evidence  at  another  trial,  ia  relatioa  to 
the  same  matter,  such  variance  may  ako  be  ffiven  in  eridenoe 
to  invalidate*  his  testimony  at  the  second  trial.    S  lifaip.  c.46. 
«9. 
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But  nothing  shall  be  admitted  as  evidence  of  irhat  was  done 
at  another  trial,  ti]l  the  record  of  that  trial  be  produced. 

When  a  witness  has  been  once  sworn  to  give  evidence,  the  Liability  to 
other  party  may  cross-examine    him,  though    he  gave  no   evi-  cross-ezamin. 
dence  for  the  party  that  called  him.    PhtUips  v.  Earner  et  aL^  •^'<^°" 
1  Esp»  353m 

If  a  witness  is  called  on  the  part  of  the  plaintiff,  who  swears  4  ^^^  contra- 
what  is  palpably  false,  it  would  be  extremely  hard,  if  the  plain-  <**5ting  his  own 
tiflTs  case  should  be  for  that  reason  sacrificed.     The  party  is  not  ^"^  ^ 
to  set  up  so  much  of  a  witness's  testimony  as  makes  for  him, 
and  to  reject  or  disprove  such  part  as  is  of  a  contrary  tendency. 
But  if  a  witness  is  called,  and  gives  evidence  against  the  party 
calling  him,  I  think  he  may  be  contradicted  by  other  witnesses 
on  the  same  side,  and  that  in  this  manner  his  evidence  may  be 
entirely  repudiated.     Per  Lord  Ellenborough  C.  J.  in  Alexander 
V.  GibsoHy  2  Campb,  556. 

But  a  party  shall  never  be  permitted  to  discredit,  by  general 
evidence,  his  own  witness ;  for  that  would  be  to  enable  him  to 
destroy  the  witness  if  he  spoke  against  him,  and  to  make  him  a 
good  witness  if  he  spoke  for  him  with  the  means  of  destroying  his 
credit  if  he  spoke  against  him.     DulL  N,  P,  297- 

The  meaning  of  the  rule  is,  that  a  party  cannot  prove  his  own 
witness  to  be  of  such  a  general  bad  character,  as  would  make  him 
unworthy  of  credit.  If  he  knew  the  infamy  of  his  character,  he 
was  practising  a  fraud  upon  the  court  in  producing  him  as  a  wit- 
ness. But  if  a  witness  unexpectedly  give  evidence  against  the  party 
that  called  him,  another  witness  may  be  called  to  prove  those  facts 
otherwise;  as  where  the  question  was  whether  the  defendant's 
servant,  who  had  been  employed  to  sell  a  horse,  had  warranted 
him  sound,  he  swore,  on-being  called  by  the  plaintiff,  that  he  had 
not  given  any  warranty,  and  Lord  Ellenborough  allowed  the  plain- 
tiff to  call  another  witness  to  prove,  that  at  the  time  of  the  sale  he 
had  expressly  warranted  its  soundness.  There  can  be  no  rule  of 
law,  said  Lord  Ellenborough,  by  which  the  truth  on  such  an  oc- 
casion is  to  be  shut  out,  and  justice  perverted.  Alexander  v.  Gib^ 
son,  2  CampL  555.     PhilL  Ev.  303. 304. 

In  Rexv.  James  Watson,  on  an  indictment  for  high  treason,  tried  R.  t.  Watson, 
at  the  bar  of  the  court  of  K.  B.  T.  1817.  it  appeared,  in  the  course  2  Stark.  N.  P. 
of  the  evidence  for  the  prisoner,  that  a  witness,  who  had  been  ^^®* 
examined  for  the  crown,  had  been  misdescribed  in  the  list  delivered 
pursuant  tostat.  7  An.  c.  21.  $  11.     It  was  objected  that  on  the 
ground  of  this  misdescription  his  evidence  ought  to  be  struck  out. 
Sed  per  Curiam.    The  objection  ought  to  have  been  taken  in  the 
first  instance,  otherwise  a  party  might  take  the  chance  of  getting 
evidence  which  he  liked,  and  if  he  disliked  the  testimony,  he  may 
afterwards   endeavour  to  get  rid  of  it  upon  the  misdescription. 
Objections  to  disqualify  a  witness,  such  as  questions  of  interest  or 
description,   should  be   taken  at   first.     See  the  printed  report 
of  the  trial  by  Gurney,  vol.  ii.  p.  300. 

In  general,  that  which  another  asserts  must  be  by  oath  in  a  Hearsay  evi* 
court  of  Justice,  and  no  one  will  be  permitted  to  come  into  such  dence. 
court,  and  say  upon  his  oath  that  he  heard  such  an  one  declare         ^ 
certain  facts  to  have  occurred ;  but  he  who  makes  the  declaration 
must  himself  repeat  it  upon  his  oath.     And  this  is  that  which  is 
termed  hearsay  evidence,  vix.  the  deposing  on  oath  that  certain 
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facts  are^  which  facts  are  only  known  to  the  deponent  by  the 
relation  of  some  other  person. 

<<  On  enquiring  into  the  truth  of  fact«,  which  happened,  a  long 
ago,  the  courts  have  varied  from  the  strict  rules  or  evidence  ap<- 
plicabie  to  modern  facts  of  the  same  description,  on  account  of 
the  great  difficulty  of  proving  those  remote  facts  in  the  ordinary 
manner,  by  living  witnesses.  On  this  principle*  hearsay  and  repu- 
tation (which  latter  is  the  hearsay  of  those  who  may  be  supposed 
to  have  known  the  fact  handed  down  from  one  to  another,)  have 
been  admitted  as  evidence  in  cases  of  pedigree."  Per  Le  Blanc  J. 
in  Higham  v.  Kidgwayy  10  Etut.  120. 

Thus  declarations  of  deceased  members  of  the  family  are  ad- 
missible evidence  to  prove  relationship,  as  who  wa»  a  persons 
grandfather,  or  whom  he  married,  or  how  many  children  he  had, 
or  as  to  the  time  of  a  marriage  or  of  the  birth  of  a  child,  and  the 
like,  of  which  it  cannot  be  reasonably  presumed,  that  better  evi- 
dence is  to  be  procured.     PhiU^  Ev,  244. 

But  hearsay  evidence  by  a  pauper  of  the  declarations  of  his 
deceased  putative  father  as  to  the  birth-place  of  the  pauper  is  not 
admissible.     Rex  v.  Erith ,  8  East,  539.     See  Phiii.  Ev.  254. 

Great  light  has  been  thrown  upon  this  subject  by  the  opinions 
of  many  of  the  judges  in  the  late  case  of  the  Berkeley  Peerage. 
(May  \Sihy  1811,  Phill.  Ev.  247.  4  Campb.  401.  S.  C.  See  lUso 
the  case  of  the  Banbury  Peerage  claim,  1809.  2  Sel.  N.P.GM.)  A 
question  was  on  that  occasion  proposed  to  the  judges,  in  the  fol- 
lowing terms :  "  upon  the  trial  of  an  ejectment  respecting  Black 
Acre  between  A.  and  B.  (in  which  it  was  necessary  for  A.  to  prove 
that  he  was  the  legitimate  son  of «/.  S.,)  A.  after  proving  by  other 
evidence  that  J.  S.  was  his  reputed  father,  offered  to  give  in  evi- 
dence a  deposition  made  by  J.  S.  in  a  cause  in  chancery,  instituted 
by  A.  against  CD.  in  order  to  perpetuate  testimony  to  the  alleged 
fact  (disputed  by  C.  D.)  that  he  was  the  legitimate  son  of  </.S.,  in 
which  character  he  claimed  an  estate  in  remainder  in  White  Acre, 
which  was  also  claimed  in  remainder  by  CD.  B.  the  defendant 
in  ejectment,  did  not  claim  Black  Acre  under  either  A.  or  CD., 
the  plaintiff  and  defendant  in  the  chancery  suit.  According  to 
to  law,  could  the  deposition  of  «/.<S.  be  received  in  evidence  upon 
the  trial  of  such  ejectment  against  B.  as  evidence  of  declarations 
of  «/.  S.  the  alleged  father  in  matters  of  pedigree?"  The  judges, 
who  were  present,  afterwards  stated  their  opinions  at  length,  and, 
with  only  one  dissentient  voice,  agreed  in  considering  the  depo> 
sition  of  J.  S.  to  be  inadmissible.  PhilL  Ev.  248.  The  opinion 
of  LatoreneeJ.  in  this  case  (4  Cam/76.409.)  is  highly  worthy  of 
attention. 

The  declarations  of  deceased  parents,  as  to  whether  they 
were  married,  or  whether  the  person  in  question  was  born  before 
or  after  marriage,  are  evidence.     Stevens  v.  Moss^  2  CWp.  591. 

So,  in  questions  abotft  a  right  of  way,  reputation,  t.  e.  what  old 
people  deceased  hove  said  upon  the  subject,  is  good  evidence. 
BuU.  N.  P.  295. 

So,  whether  a  particular  piece  of  land  be  parcel  of  an  estate, 
may  be  proved  bv  declarations  made  by  a  deceased  tenant  while 
in  possession.    lb. 

So,  in  cases  of  custom,  reputation  by  deceased  persons,  as  to 
the  right,  may  be  proved,  but  not  to  prove  that  they,  the  deceased 
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persongy  had  said  that  they  had  seen  certain  facts  take  place,  which 
amounted  to  an  exercise  of  the  right.     Rex  v.  ErisvoeU^  S  T,R.  707- 

In  a  late  case,  proof  by  one  of  the  family,  that  a  particular 
person  had  many  years  before  gone  abroad,  and  was  supposed  to 
have  died  there,  and  tliat  the  witness  had  not  heard  in  the  family 
of  his  having  married,  was  considered  by  the  court  of  K.  B.  good 
primdjacie  evidence  of  the  person's  death  without  lawful  issue* 
Doe.  dem.  Banning  v.  Griffin^  15  East,  293. 

There  are  cases,  in  which  a  person  has  been*  presumed  to  be  Fhill.  £v.  sts. 
still  living,  though  not  heard  of  for  some  lime.  But  this  pre- 
sumption would  not  be  made,  in  contravention  of  another  pre* 
sumption  or  principal  of  law,  by  which  every  person  is  supposed 
not  to  have  acted  illegally,  till  the  contrary  is  proved.  Thus,  in 
the  late  case  of  the  King  v.  the  Inhabitants  of  Txvt/ning,  2B,&  A. 
386.  where  the  question  was,  whether  the  children  of  a  second 
marriage  were  settled  in  the  appellant  parish,  the  place  of  the 
mother^s  settlement,  or  whether  they  were  settled  as  illegitimate 
children  in  a  third  parish  where  they  were  born ;  the  question, 
therefore,  depended  upon  the  validity  of  the  second  marriage, 
which  took  place  in  about  twelve  months  afler  the  first  husband 
had  gone  abroad  as  a  soldier  on  foreign  service,  and  from  that 
time  he  had  not  been  heard  of:  it  was  contended  on  the  part  of 
the  appellant  parish,  that  the  first  husband  must  be  presumed,  in 
the  absence  of  all  proof  to  the  contrary,  to  be  living  at  the  time 
of  the  second  marriage,  and  that  the  children  of  the  second  mar- 
riage were  consequently  illegitimate ;  on  the  other  side,  it  was 
answered,  that,  if  the  husband  was  alive  at  the  time  of  the  second 
marriage,  the  wife  was  guilty  of  bigamy,  and  that  the  presump- 
tion of  his  being  alive  ought  not  to  be  favoured,  where  tlte  inevi- 
table inference  must  be,  that  another  person  had  committed  a 
criminal  act ;  and  the  Court  of  K.  B.  were  of  this  opinion.  The 
Court  determined,  that  the  sessions  had  decided  right  in  holding 
the  second  marriage  to  have  been  valid,  no  proof  having  been 
given  that,  at  the  time  of  that  marriage,  the  first  husband  was 
alive ;  Mr.  Justice  Bayley  said,  the  case  was  one  of  conflicting 
presumptions,  and  the  question  was,  which  presumption  ought  to 
prevail :  the  law  presumes  the  continuance  of  life,  but  it  also  pre- 
sumes against  the  commission  of  crimes,  and  that  even  in  civil 
cases,  until  the  contrary  be  proved. 

A  general  right  may  be  proved  by  traditionary  evidence ;  a  par- 
ticular fact  cannot.  Per  Ld.  Kenyon  C.  J.  in  Outram  v.  More" 
toood,  5  T.  R.  128. 

NichoUs  V.  Parker y  H  East.  381.  (n).     Upon   a   question   of  Traditionary 
boundary  between  two  parishes  and  manors,  whether  a  certain  reputation  \^ 
common  was  w:ithin  the  parish  and  manor  of  H*  or  the  parish  of  rjj***?"  °f 
B.  and  manor  of  M.,  Le  Blanc  J.  admitted  evidence  of  what  old  J^^^o 
persons  now  dead,  had  said  concerning  the  boundaries,  though  parishes  and 
not  as  to  particular  facts  or  transactions.     And  this  though  the  manon. 
old  persons  were  parishioners,  and  claimed  rights  of  common  on 
the  waste  which  would  be  enlarged  by  their  several  declarations ; 
there  not  appearing  any  dispute  at  tne  time  respecting  the  right 
of  such  old  persons. 

But  not  so  as  to  a  boundary  between  two  estates.  Clothier  r. 
Chapman^  \^  East.SSl.  (n). 

In  the  ^Mt  of  an  indictment  against  the  inhabitants  of  a  township 
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for  not  repairing  a  highway,  evidence  of  reputation  was  oflTered  by 
the  defendants,  that  the  occupiers  of  a  certain  close,  had  used  to 
repair  the  road ;  but  Ld.  Kenton  C-  J.  would  not  receive  such 
evidence.  He  said,  that  in  an  indictment  against  the  public,  tradi- 
tional evidence  is  admissible,  but  not  where  the  public  are  shifting 
off  the  burden  upon  an  individual,  for  perhaps  the  tradition  may  be 
manufactured  by  those  who  want  to  get  rid  of  the  burden.  Rex 
V.  Inh.  of  Wheaton  Aston,  Staffordshire  Sum,  Ass.  1797.  MS. 
ante,  p.  792. 

Declarations  4]ade  by  persons  post  litem  motam  are  not  admis- 
sible as  evidence  of  reputation.  Rex\,  Cotton^  Staffordshire  Sum. 
Ass.  1813.  cor.  Dampier  J.  MS.     3  Campb.  444-.  S.  C. 

In  civil  cases,  a  party  in  a  cause  cannot  be  a  witness  for  himself, 
nor  can  the  defendant:  (See,  however,  Norden  v.  Williamsony 
1  TaufU.  ?nS.  ante,  795.) 

But   in  all  criminal  prosecutions,     the    prosecutor  may  give 
evidence  in  support    of  the  charge    against   the    prisoner:    in 
cases  of  informations  for  penalties,  the  informer,  who  is  the  real 
prosecutor,  cannot  be  a  witness,  unless  the  statute  which  imposes 
the  penalty,  permit  it  by  special  provision.  Gilb.Ev.  126.  2d  edit. 
In  trials  for  felony  and  high  treason,  and  in  trials  also  for  mis- 
demeanors (where  the  direct  object  of  the  prosecution  is  to  punish 
the  offence,)  the  prisoner  is  always  permitted  to  call  witnesses  to 
his  general  character ;  and  in  every  case  of  doubt,  such  evidence 
will  be  entitled  to  great  weight.     The  enquiry  as  to  the  prisoner's 
general  character  ought  manifestly  to  bear  some  analogy  and  re- 
ference to  the  nature  of  the  charge  against  him.     On  a  charge  of 
stealing,  it  would  be  irrelevant  and  absurd  to  enquire  into  the 
prisoner's  loyalty  or  humanity ;  on  a  charge  of  high  treason,  it 
would  be  equally  absurd  to  enquire  into  his  honesty  and  punctu- 
ality in  private  dealings.     Such  evidence  relates  to  principles  of 
moral   conduct,  which,  however  they  might  operate  on   other 
occasions,  would  not  be  likely  to  operate  on  that  which  alone  is 
the  subject  of  enquiry ;  it  would  not  afford  the  least  presumption, 
that  the  prisoner  might  not  have  been  tempted  to  commit  the 
crime  for  which  he  is  tried,  and  is  therefore  totally  inapplicable  to 
the  point  in  question.     The  enquiry  must  also  be  as  to  the  general 
character ;  for  it  is  general  character  alone,  which  can  afford  any 
test  of  general  conduct,  or  raise  a  presumption  that  the  person, 
who  had  maintained  a  fair  reputation  up  to  a  certain  period,  would 
not  then  begin  to  act  a  dishonest  unworthy  part.  Phill.Ev.  190. 

This  evidence  is  only  admitted  in  prosecutions  which  subject 
a  man  to  corporal  punishment,  and  not  in  actions  or  informations 
for  penalties,  though  founded  on  the  fraudulent  conduct  of  the 
defendant.    Peake  s  Ev.  8. 

The  true  line  of  distinction.  Chief  Baron  Eyre  said,  is  this ;  In 
a  direct  prosecution  for  a  crime,  such  evidence  is  admissible  ;  but 
where  the  prosecution  is  not  directly  for  the  crime,  but  for  the 
penalty,  as  in  this  information,  it  is  not.  Attorney  General  t. 
Bowman,  cited  2  Bos.  Sf  Pull.  532. 

Note.  In  the  principal  case,  which  was  Huntley  v.  lAucomief  it 
was  said  by  Lens  Serjeant,  and  not  contradicted  by  the  Court,  that 
the  Court  of  Exchequer  is  not  a  criminal.court,  and  all  suits  for 
penalties  of  this  nature,  though  for  the  king,  are  considered  as 
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civil.    The  penalty  wai  for  a  breach  of  the  excise  lawi.    3  Bos. 
Sf  Pull.  582. 

Od  the  trial  of  an  indictment  for  a  rape,  evidence  is  admissible 
on  the  part  of  the  prisoner,  that  the  woman  bore  a  notoriously 
bad  character  for  want  of  chastity  and  common  decency,  or  that 
she  had  previously  been  criminally  connected  with  the  prisoner. 
In  such  a  prosecution,  however,  it  cannot  be  shewn,  that  she  had 
a  criminal  connection  with  other  persons.  Hodgson* s  case,  YarA 
Lent  Asi.  1811.  cor.  Wood  B.  and  before  all  the  judges  on  case 
reserved.     MS.  C.C.R.    Phill.  Ev.  190. 

And,  on  an  indictment  for  an  assault  with  intent  to  commit  a 
rape,  general  evidence  of  the  woman's  bad  character,  previous  to  tlie 
supposed  offence,  is  clearly  admissible ;  but  evidence  of  particular 
facts,  to  impeach  her  chastity,  cannot  be  received  in  this  case 
more  than  in  the  last,  not  even  for  the  purpose  of  contradicting  her 
answers  in  cross-examination.  Rex  v.  Clarke^  2  Stark.  N.  P.  243., 
before  Mr.  Justice  Holroyd.  Her  answers  to  questions  respecting 
particular  facts,  not  involved  in  the  issue  are  conclusive.  And  if  on 
cross-examination,  she  admit  her  own  misconduct  in  some  earlier 
transactions,  it  would  be  proper,  on  re-examination,  to  enquire  into 
her  conduct  subsequent  to  such  transactions,  for  the  purpose  of 
restoring  her  credit ;  other  witnesses  may  also  be  called  to  shew 
that  she  has  since  retrieved  her  character.     S.  C.  Phill.  Ev.  190. 

IV.     Of  the  Manner  of  giving  Evidence. 

He  who  affirms  the  matter  in  issue,  whether  plaintiff  or  defend-  Which  ptfty 
ant,  ought  to  begin  to  give  evidence;    Lit.  36.  shall  begin. 

The  evidence  both  for  and  against  a  prisoner  ought  to  be  upon   Evidence  to  b« 

oath.  upon  oath. 

And  if  a  peer  be  produced  as  a  witness,  he  ought  to  be  sworn.   Witness  being 
3^^6.61.  «I««r. 

Lord  Preston  was  committed  by  the  court  of  quarter  sessions 
for  refusing  to  be  sworn  to  give  evidence  to  the  grand  jury  on  an 
indictment  of  high  treason ;  and  on  his  bein^  brought  by  habeas 
corpus  into  the  king's  bench,  Holt  Ch.  J.  said  it  was  a  great  con- 
tempt, and  that  had  he  been  there  he  would  have  fined  him,  and 
committed  him  till  he  paid  the  fine  ;  but  being  otherwise,  he  was>. 
bailed.     1  Salk.  278. 

A  prisoner  cannot  insist  upon  the  removal  out  of  court  of  tlie  witnesses  may 
witnesses  for  the  crown  during  the  examination  of  each  other  as  a  be  examined 
right.     It  is  a  favour  which  the  court  may  and  does  grant  some-  api^* 
times.     Per  Ld.  C.  J.  Trebi/,  Peter  Cooks  case,  13  HowelTs  St. 
Tri.  348.  Et  per  Ld.  C.J.  Holt^  Vaughans  case,  13  HaweWs  St. 
Tri.  494.    Et  vide  Phill.  Ev.  282.  S.  P.  per  Rooke  J.,  O.  B.  Sept. 
Sess.  1797.    3  MS.  Sum.  173. 

In  cases  of  life  no  evidence  is  to  be  given  against  a  prisoner  but  £viaenca  to  be 
in  his  presence.     2  Hwuo.  c.  46.  $  !•  given  in  the  pri- 

In  every  issue  the  affirmative  is  to  be  proved.    A  negative  can-  soner's  pre- 
not  regularly  be  proved;  and  therefore  it  is  sufficient  to  deny  "^^^ 
what  is  affirmed,  until  it  be  proved.    But  when  the  affirmative  is  Witnesses  cte- 
proved,  the  other  side  may  contest  it  with  opposite  proo& ;  for  "®^  *?^^^  ^ 
this  is  not  properiy  the  proof  of  a  negative,  but  the  proof  of  some  '^^^^^*' 
proposition  totally  inconsistent  with  what  is  affirmed ;  as  if  the 
defenteit  be  charged  with  a  trespass,  he  need  only  make  a  general 
denial  •f  the  fact,  and  if  the  &ct  be  proved,  then  he  may  prove  a 

3r  4 


808 


Wliuii  he  may 
be  cross- 
examined. 

Which  party 
fchall  conclude. 


Two  ways  of 
c:iu&ing  wit- 
nesses to  appear. 


Where  a  witness 
is  a  prisoner  in 
execution. 

5£liK.c.9.§I2. 
Penalty* of  a 
witness  not  ap- 
pearing. 


In  civil 


CEdiOtnCt  (Process against  fVitnesses.)      %  iv.  v. 

proposition  inconsistent  with  the  charge,  as  that  he  was  at  another 
place  at  the  time,  or  the  like.     Bull.  N.  P.  298. 

But  to  this  rule  there  is  an  exception  of  such  cases,  where  the 
law  presumes  the  affirmative  contained  in  the  issue.  Therefore,  in 
an  information  against  Lord  Halt/ax  for  refusing  to  deliTer  up  the 
Rolls  of  the  auditor  of  the  exchequer,  the  court  of  exchequer  put 
the  plaintiff  upon  proving  the  negative,  namely,  that  he  did  not 
deliver  them  ;  for  a  person  shall  be  presumed  duly  to  execute  his 
office,  till  the  contrary  appear.     Buu.  MP*  298. 

A  witness  shall  not  be  cross-examined,  till  he  has  gone  through 
the  evidence  for  the  party  on  whose  side  he  was  produced.  See 
Colledge's  trial,  8  Howell's  St.  Tri.  392.     PhiU.  Ev.  282. 

The  council  of  that  party  which  doth  begin  to  maintain  the  issue 
ought  to  conclude.     Tri. per paisy  220. 

V,     Of  Process  to  came  J  fitnesses  to  appear • 

The  compulsory  means  to  bring  in  witnesses  are  of  two  kinds. 
1.  By  process  of  subpcena  (A)  issued  in  the  kind's  name  by  the 
justices,  or  otliers,  where  the  trial  is  to  be.  2.  Which  is  the  more 
ordinary  and  more  effectual  means  (in  criminal  cases),  the  justices 
that  take  the  examination  of  the  person  accused,  and  the  inform- 
ation of  tlie  witnesses,  may  at  that  time  or  at  any  time  afler  and 
before  the  trial,  bind  over  (B)  the  witnesses  to  appear  at  the  ses- 
sions; and  in  case  of  their  refusal  either  to  come,  or  to  be 
bound  over,  may  commit  them  for  their  contempt  in  such  refusaL 
'2  Hale.  2S2.  Bennct  and  Wife  v.  Watson,  SM.S^S.l.  Pkiil. 
Ev.S. 

Where  a  witness  is  a  prisoner  in  execution  for  debt,  he  must 
be  brought  up  by  habeas  corpus  ad  testificandum,  to  give  his 
evidence.     PhilL  Ev.  IS.  14. 

By  the  5  EL  c.  9.  $12.  If  any  person  (upon  whom  any  process 
out  of  any  of  the  courts  of  record  within  this  realm  shall  be  served 
to  testify  or  depose  concerning  any  matter  depending  therein^  and 
having  tendered  unto  hin>,  according  to  his  countenance  or  call- 
ing, such  reasonable  sum  for  his  costs  and  charges  as  (having 
regard  to  the  distance  of  the  places)  is  necessary  to  be  allowed  in 
that  behalf,  do  not  appear  according  to  the  tenor  of  the  process* 
having  not  a  lawful  and  reasonable  impediment,  he  shall  forfeit  10^ 
and  shall  yield  such  further  recompence  to  the  party  grieved, 
as  to  the  judge  of  the  court,  out  of  which  the  process  was 
awarded,  shall  seem  meet,  according  to  the  loss,  that  the  party 
which  procured  the  process  shall  sustain ;  to  be  recovered  by  the 
party  grieved  in  any  court  of  record. 

No  witness  is  bound  to  appear  in  civil  cases,  unless  his  reason- 
able expenses,  for  going  to  and  returning  from  the  trial  be  ten- 
dered him  at  the  time  of  sending  the  subpcena  pursuant  to  5  JSI. 
c,  9.,  nor,  if  he  appears,  is  he  bound  to  give  evidence  till  such 
charges  are  actually  paid  or  tendered.  Chapman  v.  PasMton, 
2  Stra.  1150.  IS  Eagt.  16.  n.  a.  S.  C.  Bofnles  v.  JohnsoHy  1  Bloc 
Rep.  S6.     PhiU.  Ev.  2.  S. 

Except  he  reside  within  the  weekly  bills  of  mortality*  and  be 
summoned  to  give  evidence  withm  them.  S  Bloc.  Com.  369* 
PhiU.  Ev.  S. 

As  only  four  witnesses  can  be  included  in  one  writ  of  subpfleBa» 
several  writs  are  frequently  necessary.    In  order  to  save  ezpenst^ 
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it  is  settled  that  leaving  a  ticket,  containing  the  substance  of  the 
writy  will  be  as  effectual  as  the  writ  itself;  but  the  writ  ought  to  be 
shewn.  The  writ  or  ticket  should  be  served  personally  on  the  toitness. 
Smelt  V.  IVitmill,  2  Stra.  1054. ;  and  in  reasonable  time  before  the 
day  of  trial,  that  he  may  suffer  the  less  inconvenience  from  his 
attendance  on  the  court.  Hammond  v.  Stewart,  1  Stra.  509* 
PhiU.Ey.^. 

If  a  witness  who  has  been  duly  served  with  the  writ,  and  has  had 
a  tender  of  the  reasonable  expenses,  omit  to  attend  at  the  trial 
without  a  sufficient  cause,  he  is  liable  to  be  proceeded  against  in 
one  of  three  ways :  Ist.  By  attachment  for  a  contempt  of  the  pro« 
cess  of  the  court.  2  Ld.  Rat/m.  1528.  1  Stra.  510.  2  Stra.  810. 
1054.  1150.  2  Cowp.S^.  2  Doug.  561.  Bland  ford  v.  Be  Tastel, 
5  7Vi«n/.260.  Home  v.  Smith,  6  Taunt.  9.  2d.  ay  a  special  action 
on  the  case  for  damages,  at  common  law.  Pearson  v.  lies,  2  Doug. 
561.  3rd.  By  an  action  on  the  stat.  5  EL  c.  9.  §12.  for  the 
penalty  of  lo/.  and  also  for  the  further  recompence  recoverable 
under  that  statute.  But  the  more  usual  way  is  to  proceed  by 
attachment.  And  in  order  to  ground  this  summary  way  of  pro- 
ceeding, it  is  not  only  necessary,  to  shew  an  ill  motive  in  the 
witness,  or  negligence  and  inattention  to  the  process  of  the  court, 
but  also  to  prove  that  the  witness  was  personally  served.  2  Stra* 
1054.  and  that  his  reasonable  expenses  were  paid  or  tendered  at 
the  time  of  the  service  of  the  subpoena.     Phill.  Ev.  5. 

In  criminal  cases,  if  a  witness  hath  been  bound  over,  and  do  not 
appear,  he  shall  forfeit  his  recognisance. 

In  case  he  do  appear  he  is  entitled  to  his  expenses  in  certain 
cases.     Vide  ante  title  €ofstiSf  p.  642.     Stat.  58  Geo.  3.  c.  70.  §  4. 

A.     Subpcena  to  give  Evidence. 

Q.EORGE  the  fourth,  by  the  grace  of  God,  of  the  united  king- 
dom of  Great  Britain,  and  Ireland,  king,  defender  of  the 
faith.  To  A.  B.,  C.  D.,  and  £.  F.,  greeting;  We  command 
you  and  every  of  you  that  all  business  being  laid  aside  and  all 
excuses  tohatsoever  ceasing,  you  do  in  your  proper  persons  appear 
before  our  justices  assigned  to  keep  the  peace  in  our  county  of 

'  and  also  to  hear  and  determine  divers  JHonies,  trespasses, 
and  other  misdemeanors  in  the  said  county  committed,  at  the  gene- 
ral  quarter  sessions  of  the  peace,  to  be  holden  at  '       in  and  for 

the  said  county,  on the  ■  day  of at  the 

hour  of  ten  in  the  forenoon  of  the  same  day,  to  testify  the  truth,  ' 
and  give  evidence  on  behalf  of  the  inhabitants  of  the  parish  of 

■  in  the  said  county,  against  A.  O.  in  a  case  of  bastardy. 
And  this  you  are  in  no  wise  to  omit,  nor  any  of  you  to  omit,  on 
pain  if  one  hundred  pounds.    IVitnes  Sir  James  Liowther,  baronet, 

the  — —  day  of in  the  year  of  our 

reign. 

C. 

•Note ;  There  may  be  four  witnesses  pui  in  one  subpcena. 


810  €WOcnce- 

A  subpoena  Ticket. 

To  Mr.  A.  W. 

TiY  virtue  of  his  majesty  $  torii  of  subpcena  to  you  directed, 

and  herewith  shexvn  to  yoUf  you  are  personally  to  he  before 

his  majesty  s  justices  of  the  peace  for  the  county  of  at  the 

general  quarter  sessions  of  the  peace  to  be  holden  Jbr  the  said 

county  at in  the  said  county,  on  — ^—  the  ^— ^—  day  of 

■  next,  to  testify  the  trtttn,  and  to  give  evidence  on  behalf 

of  the  inhabitants  of  the  parish  of in  the  said  county, 

against  A.  O.  in  a  case  of  bastardy.     And  this  you  are  not  to 
omit,  upon  pain  of  one  hundred  pounds.     Dated  this  •  day 

of  in  the  year • 

By  the  Court, 

C. 

B.      Condition   of    a    Recognisance    to    appear   and    give 

Evidence. 

^T^E  condition  of  this  recognisance  is  such,  that  if  the  above 
bound  A.  W.  shcUl  personally    appear  at   the  next  general 

quarter  sessions  of  the  peace  to  be  holden  at in  and  for 

the  said  county,  and  then   and  there  give  such  evidence  as  he 
knotoeth,  upon  a   bill  of  indictment  to  be  exhibited  by  A.  I.  of 

■  yeoman,  to  the  grand  jury,  against  A.  O.  late  of 

in  the  said  county,  yeoman,  for  the  feloniously  taking  and  carry^ 

ing  atvay  — the  property  of and  in  case  the  said 

bill  be  found  a  true  bill,  then  if  the  said  A.  W,  dioU  then  and 
there  give  evidence  to  the  jurors  that  shall  pass  on  the  trial  of 
the  said  A.  O.  upon  the  said  bill  of  indictment,  and  not  depart 
thence  xoiihout  leave  of  the  court,  then  this  recognisance  to  be 
otherwise  of  force. 

Summons  of  a  Witness.     See  S^ummOtlS,  Vol.  V. 


6;camtnation* 

[1  &2  P.&  M.  c.  13 2  &  3  P.  &  M.  c.  10.] 

\\7^HEN  a  party  arrested  for  felony,  is  brought  to  the  justice  of 
peace,  ne  must  either  discharge,  or  commit,  or  bail  him. 

2  Hale,  120. 
A  person     .         If  he  be  charged  voith  suspicion  only  of  felony,  yet  if  there  be 
cbar^wi^       ^^  felony  at  ejl  proved  to  be  committed,  or  if  the  fact  chained  as 
Sotv!^"  *  felony  be  in  truth  no  felony  in  point  of  law,  the  justice  of  peace 

may  discharge  him ;  as  if  a  man  be  charged  with  felony  for  atcafog 
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of  a  parcel  of  the  freehold,  or  for  carryiDg  away  what  was  de- 
livered him,  and  such  like»  for  whjch  though  there  may  be  cause 
to  bind  him  over  for  a  trespass,  the  justice  may  discharge  him  as 
to  felony,  because  it  is  not  felony.     2  Hale^  121.     Pult.  146.  b. 

In  order  to  which  bail  or  commitment,  the  examination  or  com-   Information  to 
roitment  of  the  parties  must  first  be  taken,  according  to  the  fol-  be  taken, 
lowing  statutes. 

By  Stat.  1  &  2  P.  &  3f.  c.  13.  intituled  ''  An  act  touching  bailment  i  &  2  Pli.  &  M. 
qfpersonSf  (a)  §  4.  Justices  [of  the  peace]  or  one  of  them  being  c.  13.  §  4. 
of  the  Quorum,  when  any  prisoner  is  brought  before  them  for  any 
Qianslaughter  or  felony,  before  any  bailment  or  mainprize,  shall 
take  the  examination  (A)  of  the  said  prisoner,  and  information  (B) 
of  them  that  bring  him,  of  the  fact  and  circumstances  thereof, 
and  the  same  or  as  much  thereof  as  shall  be  material  to  prove  the 
felony,  shall  put  in  writing  before  they  make  the  same  bailment ; 
which  said  examination,  together  with  the  said  bailment,  the  said 
justices  shall  certify  at  the  next  gaol  delivery  to  be  holden  within 
the  limits  of  their  commission. 

By  ^5«  The  said  justices  shall  have  authority  to  bind  all  such  §5, 
by  recognisance  (C)  (D)  or  obligation,  as  do  declare  any  thing 
material  to  prove  the  said  offences,  &c.  to  appear  at  the  next 
general  gaol  delivery  to  be  holden  within  the  county,  &c.  where 
the  trial  thereof  shall  be,  then  and  there  to  give  evidence  against 
the  party  so  indicted  at  the  time  of  his  trial ;  and  the  said  justices 
shall  certify  all  and  every  such  bond  taken  before  them,  in  like 
manner  as  before  is  said  of  bailments  and  examination.     And  in  i^^  penalty  of 
case  any  justice  of  the  peace  or  Quorum,  shall  offend  in  any  thing  any  justice  of 
contrary   to  the  true  intent  and  meaning  of  this  present   act,  peace  omitting 
then  the  justices  of  gaol  delivery  of  the  shire,  where  such  offence  **'■  ^^^' 
shalf  happen  to  be  committed,  upon  due  proof  thereof,  by  examin- 
ation before  them,  shall,  for  every  such  offence  set  such  fine  on 
every  of  the  same  justices  of  the  peace,  as  the  same  justices  of 
gaol  delivery  shall  think  meet,  and  shall  estreat  the  same,  as  other 
fines  and  amerciaments  assessed  before  justices  of  gaol  delivery 
ought  to  be.  _; 

This  act  relates  only  to  cases  where  the  party  accused  is  admit'  2  &  3  ph.  &  M» 
ted  to  bailj  but  by  stat.  2  &  3P.&  M.c.  10.  intituled  "  An  act  c  10. 
to  take  examination  of  prisoners  suspected  of  manslaughter  or 
felony'*  After  reciting  the  1  &  2  P.  &  M.  c.  13.  and  that  the  said 
act  doth  not  extend  to  such  prisoners  as  shall  be  committed  and 
not  bailed,  it  is  enacted,  ''  that  such  justice  or  justices  before 
whom  any  person  shall  be  brought  for  manslaughter  or  felony,  or 
for  suspicion  thereof,  before  he  or  they  shall  commit  or  send  such 
prisoner  to  ward  shall  take  the  examination  of  such  prisoner,  and 
information  of  those  that  bring  him,  of  the  fact  and  circumstance 
thereof,  and  the  same,  or  as  much  thereof  as  shall  be  material  to 
prove  the  felony,  shall  put  in  writing  within  two  days  after  the 
said  examination;  and  the  same  shall  certify  in  such  manner 
&nd  form,  and  at  such  time  as  they  should  and  ought  to  do,  if 
such  prisoner  so  committed  or  sent  to  ward  had  been  bailed  or 


.  (a)  See  Ruffhead's  Statutes  at  Large,  Vol.  2.  p.  484.  But  in  Raitfabj's  edi- 
tion of  the  Sututcs,  this  act  is  intituled  **  Aii  Act  ai^wintm^  an  Order  to  Justice* 
*f  Peace  for  the  Bailment  of  Prisoners,** 
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1  &  2  Ph.  iV  M.  let  to  mainprize,  upon  such  pain  ha  in  the  said  former  act  ii  li' 
c.  ]  J.  §  5.  mited  and  appointed  for  not  taking,  or  not  certifying  such  exami- 
nation as  in  the  said  act  is  expressed." 

2  &  3  Ph.  &  M.       And  it  is  further  enacted,  that  the  said  justices  shall  have  authoritj 
c.  10.  %  2.  (Q  h\T\6,  all  such  by  recognisance,  as  do  declare  any  thing  material 

to  prove  the  said  manslaughter  or  felony  against  such  prisoner  as 

shall  be  so  committed  to  ward,  to  appear  at  the  next  general  gad 

delivery  to  be  holden  within  the  county,  &c.  where  the  trial  shall 

be,  and  certify  as  aforesaid. 

Differenct!  be-         'Yhe  difference  between  the  statutes  seems  to  be  this:  by  the 

r&^2  Ph,  &  M,  y^^^^''*  which  is  confined  exclusively  to  cases  where  a  prisoner 

c.  15.  and  arrested  for  manslaughter  or  felony  is  admitted  to  bail^  the  jus- 

2&  5  Ph.&  M.  tices  of  the  peace*  must  take  the  examination  of  the  prisoner  and 

^'  10.  of  the  witnesses  against  him,  and  put  the  same  in  writing  brfore 

they  make  the  bailment. 

By  the  latter^  which  applies  only  to  cases  where  a  prisoner 

arrested  for  manslaughter  or  felony  is  committed  to  gaol ;  justices 

are  required  to  take  the  like  examinations,  but  are  not  obliged  to 

put  them  in  writing  immediately  having  ivoo  days  given  them  bj 

the  act  Jbr  that  purpose. 

2 Hale. 52.  By  the  Stat,  of  I  &2  P. Sf  M.  c.  13.  (says  Ld.  Hale),  justices  of 

1  Hale.  585.       the  peace  ought  to  take  the  examinations  of  felons  (without  oath), 

and  the  informations  of  accusers  or  witnesses  (upon  oath),  and 

return  them  to  the  justices  of  gaol  delivery. 

N.B.  There  is        And  these  exammations  may  be  read  in  evidence  against  the 

nothing  in  prisoner,  and  so  may  the  informations  of  witnesses  taken  upon 

either  of  tlic       oath,  if  they  are  dead^  or  not  able  to  travel  by  reason  of  sickness, 

^^Ed!         ®'  other  casualty,  for  they  are  judges  of  recdrd,  and  the  statutes 

enable  and  require  them  to  take  these  examinations;  but  then  oath 
is  to  be  made  in  court  by  the  justice  or  his  clerk  that  these  ex- 
aminations and  informations  were  duly  taken.  2  Hale,  52.  BmU. 
N.  P.  242. 

The  statutes  speak  only  of  cases  of  manslaughter  andJeUmy; 

and  it  does  not  yet  appear  to  have  been  expressly  decided,  wbe* 

ther  examinations  taken  before  justices  of  the  peace  in  cases  of 

misdemeanors  can  be  read  in  evidence. 

Whetheradmis-       In  Rex  v.  Paine,  1  Salk.  281-     I  Ld,  Raym,  729.     In  an  inform- 

able  in  cases  of  ation  for  a  libel  against  the  government,  upon  trial  the  Attorney 

miidemeanors.    Qengral  offered  in  evidence  depositions  taken  before  a  justice  « 

the  peace  relating  to  the  fact,  the  deponent  being  d^d.  Per 
Cur,  (upon  advice  with  the  justices  of  the  Cr  P.)  In  cases  of  fdooj 
such  deposition  before  a  justice,  if  the  deponent  die,  may  be  used 
in  evidence  by  the  stat.  I  &2  P.S^  M.  c,  IS*  But  this  cannot  be 
extended  farther  than  the  particular  case  of  felony,  and  therefore 
not  in  this  case. 

Ld.  Kenyon  C.  J.  in  delivering  his  opinion  in  the  Kit^  ▼•  £rtf* 
cpe//,  S  1\  ft,  723.  cites  this  case  of  Rex  v.  Painey  and  obfiervet  that 
it  "  was  not  loosely  decided,  but  was  the  opinion  of  this  Court 
(K.  B.)  assisted  by  the  Court  of  C.  P." 

But  from  the  report  of  this  case  in  5  Mod,  16S.  it  appears  that 
the  deposition  in  question  had  been  taken  before  the  mayor  of 
Bristol,  when  the  prisoner  was  not  present,  and  therefore  he  had 
lost  the  benefit  of  a  cross-examination.  On  this  groand«  the 
Court  would  not  suffer  the  deposition  to  be  read. 
In  Rex  V.  Fearshirtf  I  Leach^  202.  who  was  tiied  before  U- 
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Mansfield  C.  J.  at  the  sittings  at  Westminster  eSier  Trin.  Term  1779, 
on  an  indictment  for  a  misdemeanor,  the  counsel  for  the  prose- 
cution attempted  to  give  parol  evidence  of  the  information 
against  the  defendant  before  a  justice  of  the  peace,  on  which  the 
warrant  to  apprehend  him  had  been  granted. 

Mr.  Dunning,  for  the  defendant,  objected  to  the  admission  of 
this  evidence,  and  Ld.  Mansfield  rejected  it,  observing,  that  as 
it  is  the  indispensable  duty  of  every  justice  of  peace  to  take  all 
charges  of  whatsoever  nature,  kind  or  complexion  they  may  be,  in 
iorittng,  the  presumption  is,  that  he  has  in  this  case  done  his  duty 
by  taking  the  information  in  writing,  and  therefore,  unless  it  be 
previously  shewn  that  the  deposition  was  not  reduced  into  writing, 
parole  testimony  thereof  cannot  be  received. 

If  the  report  of  the  case  of  Rex  v.  Fearshire,  1  L^acA,  202.,  be 
correct,  it  seems  that  had  the  information  in  question  been  taken 
in  writing  and  produced,  it  would  have  been  admitted  in  evidence. 
This  point,  however,  was  not  directly  under  consideration  before 
the  Court,  and  as  it  does  not  appear  that  the  determination  in  the 
King  V.  Paine  has  ever  been  questioned  or  controverted,  it  may 
be  said  that  the  only  conclusion  yet  warranted  is  that  the  depo- 
sition of  a  witness  taken  ex  partS  before  a  magistrate  on  an  examin- 
ation for  a  misdemeanor  cannot  be  read  in*  evidence  on  the  trial 
of  the  party  for  such  misdemeanor,  though  the  defendant  be  dead, 
beyond  sea,  or  kept  out  of  the  way  by  procurement  of  the 
defendant.     Vide^  Haijo.  c,  46.  p.  418.  7th  edition, 

Mr.  Lombard  speaking  of  these  statutes,  observes,  **  here  you 
may  see  (if  I  be  not  deceived)  when  the  examination  of  a  felon 
began  first  to  be  warranted  amongst  us.  For  at  the  common  law, 
nemo  tenebatur prodere  se  ipsum,  and  then  his  fault  was  not  to  be 
wrung  out  of  himself,  but  rather  to  be  discovered  by  other  means 
and  men."    Lamb,  Bk,  2.  c.  7-  p-  21 S.    4  Blac,  Com,  296. 

It  was  said  by  Ld.  C.  J.  Bridgman,  that  justices  of  the  peace 
were  not  enabled  to  take  examinations  before  the  stat.  1  &  2  Ph» 
4r  M,  cap,  13.     Kel,  19. 

These  statutes  of  1  &  2  Ph.  8^  M.  and  2  &  3  Ph.  Sp  M,  positively 
and  expressly  direct  the  justice  before  whom  any  person  is  brought 
charged  with  felony  or  suspicion  thereof,  to  take  the  informations 
upon  oath  of  the  prosecutor  and  witnesses  and  put  then)  in  writing, 
and  likewise  to  take  the  examination  of  the  person  accused,  but 
not  upon  oath,  and  put  into  writing;  which  informations  and 
examinations  must  be  returned  to  the  next  general  gaol  delivery  or 
session  of  the  peace  as  the  case  shall  require,  and  being  sworn  by 
the  justice  or  his  clerk  to  be  truly  taken,  may  be  given  in  evidence 
against  the  offender.    2  Hale,  120.     1  Hale,  585. 

The  law  presumes  that  every  man  does  his  duty  until  the  con-  Oral  testimony, 
trary  be  proved,  and  therefore  will  not  permit  oral  testimony  to' be 
given  of  a  prisoner's  examination  or  confession  before  a  magistrate, 
unless  it  be  most  clearly  substantiated,  that  such  examination  or 
confession  was  not  reduced  into  writing  as  the  statutes  require. 
So  ruled  in  Rex  v.  Jacobs  and  ttoo  others,  1  Leach,  309.  Tried 
before  Gould  J,  at  the  0,B.  F(A,  Sess,  1784,  for  a  highway  robbery. 
Rex  V.  Hinxman,  1  Leach,  310.  n.  {a)  S.P, 

But  if  a  confession  be  clearly  and  satisfactorily  proved  not  to  Confesaioiis  not 
have  been  taken  in  writing,  and  to  have  been  made  freely  and  taken  in  writing 
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if  made  fneU  ▼oluntarily  it  18  sufficient  to  convict  a  prisoner  without  any  cor- 
and  Toluntarily,  roborating  evidence. 

are  admissible.         Daniel  Hall  and  two  others  were  convicted  at  Siqffbrd  Lad 

Ass.  1790,  of  burglary.  The  evidence  was  clear  against  the  two 
others ;  but  excepting  one  or  two  slight  circumstances,  certainly 
not  sufficient  of  themselves  to  have  put  Hall  on  his  defence.  The 
only  evidence  against  him  was  his  examination  before  the  magis- 
trate  which  was  not  taken  in  writing,  either  by  the  magistrate  or 
by  any  other  person,  but  was  proved  by  the  viva  voce  testimony  of 
two  witnesses  who  were  present,  and  which  amounted  to  a  fiill 
confession  of  his  guilt.  The  case  was  referred  to  the  consider- 
ation of  the  judges,  whether  this  evidence  of  the  confession  was  well 
received;  and  all  the  judges  (except  Gould  J.)  were  of  opinion 
that  the  prisoner  was  legally  convicted,  and  he  was  afterwards 
executed.  Cited  per  Grose  J.  in  delivering  the  opinion  of  the 
judges  in  Lambe's  case.  2  Leach,  559. 
A  confession  N.  B.  —  The  prisoners  in  this  case  were  tried  before  Adair 

made  under  the  Serjeant  who  sat  on  the  crown  side  for  Mr.  Justice  Wilson.  Dur- 
idea  of  being  j^g  the  trial  a  man  of  the  name  of  Tart  was  among  others  pro- 
n^  for  thc^*'^  duced  to  prove  the  prisoner  Hall  had  desired  him  to  apply  to  the 
cn^n^U  not  a  justice  to  admit  him  as  a  witness  for  the  crown  ;  for  that  he  had 
▼olunuiy  con-  not  entered  the  house,  but  had  only  stood  at  the  door  while  the 
fession.  other  two  prisoner,s  went  up  stairs  to  commit  the  felony,  but  Mr. 

Mardey  the  prisoners'  counsel  objected,  that  as  this  confession  was 
made  with  a  view  and  under  the  hope  of  being  thereby  permitted 
to  turn  king's  evidence,  it  was  not  admissible  in  evidence  against 
the  prisoners ;  and  the  learned  judge  being  of  opinion  that  this 
was  not  a  voluntary  cor^essionj  the  testimony  of  Tcrt  was  re- 
jected. 

A  similar  doctrine  was  held  by  Ld.  Chief  Baron  Richards^  in 
the  following  case.     Rex  v.  John  Wilson^  Durham  Sum.  Ass.  1817. 
1  HoU,  597. 
Tlie  eiamin-  The  prisoner  was  indicted  for  uttering  forged  notes,  knowing 

ation  of  a  pri-  them  to  be  forged.  There  was  nothing  particular  in  the  imme- 
soner  before  a  diate  act  of  Uttering;  and  the  question  was,  as  td  the  prisoner's 
ma(pstratc  who  knowledge.  An  accomplice  was  the  principal  witness ;  and  to 
prisoner  as  a  confirm  his  evidence,  the  counsel  for  the  prosecution  produced 
witness,  al-  the  prisoner's  examination  before  the  magistrate  who  committed 
though  he  holds  him.  It  was  tendered  not  as  a  confession,  but  as  containing  facts 
out  no  threat  or  >vhich  appeared  upon  the  prisoner's  examination,  confirmatory  of 
*  -^^"^  the  testimony  of  the  accomplice.  The  magistrate  being  examined, 
««aintt  him.        Stated,  that  he  held  out  no  hopes  or  inducement  to  the  prisoner, 

employed  no  threats,  but  that  he  had  examined  him  at  a  consider- 
able extent,  in  the  same  manner  as  he  was  accustomed  to  examine 
a  witness.  The  prisoner,  however,  was  not  sworn.  Richards  Ld. 
C.  B.  I  think  I  am  not  at  liberty  to  suffer  this  examination  to  be 
read.  No  matter  whether  a  prisoner  be  sworn  or  not.  An  ex- 
amination of  itself  imposes  an  obligation  to  speak  the  truth.  If  a 
Erisoner  will  confess,  Jet  him  do  so  voluntarily.  Ask  him  what  he 
as  to  say  ?  But  it  is  irregular  in  a  magistrate  to  examine  a 
prisoner  m  the  same  manner  as  a  witness  is  examined.  I  most 
reject  this  examination.     The  prisoner  was  acquitted. 

As  to  the  admissibility  of  depositions  taken  on  stat.  iSpS  P.  i 
M.  c.  13.  the  following  important  case  haa  recently  been  decideii 
by  the  judges.  12 
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Rex  r.  Charles  Smith.    The  prisoner  was  indicted    for    the  Depodtlons  of 
wilful  murder  of  Charles  Siuart,  on  the  night  of  the  3rd  of  the  deceased 
Sept.  1816.    It  appeared  that  the  prisoner  on  the  ^th  of  Sept.  was  taken  under  the 
brought  before  two  magistrates  upon  a  charge  of  assaulting  Charles  •*^-  ^  ^-^  M. 
Stuart,  and  of  having  robbed  a  manufactory  which  Stuart  had  ^jj^jj^J^  ^j" 
been  employed  to  guard.    The  principal  question  wa9»  as  to  the  though  not" 
admissibility  of  the  deposition  of  the  deceased,  which  was  taken  wholly  taken  in 
before  the  magistrates  upon  that  occasion,  under  the  following  the  presence  of 
circumstances.    The  clerk  of  the  magistrates  took  down  the  de-  ^^pn^on^* 
position  of  the  deceased  which  he  produced  at  the  time.    The  j^j^  p^^JJ^e  w 
oath  was  administered  to  the  deceased  before  any  part  of  the  resworn,  and** 
deposition  was  written,  and  the  clerk  then  proceeded  to  take  down  the  depositions 
his  statement.     The  prisoner  was  not  present  when  the  deceased  repeated  and 
commenced  his  statement,  and  when  the  magistrates'  clerk  began  J^^^  ^^^  ^® 
to  take  it  down  in  writing.     The  prisoner  was  brought  into  the  tunity  oTctom- 
room,  before  the  examination  was  finished,  and  before  the  last  examining, 
three  lines  were  written  down.     The  prisoner  was  then  informed 
that  the  magistrates  were  taking  the  deposition,  and  he  was  desired 
to  attend.    The  oath  was  then  again  administered  to  the  deceased, 
in  the  presence  of  the  prisoner,  and  the  whole  of  the  deposition, 
which  had  been  already  committed  to  writing  from  the  mouth  of 
the  deceased,  was  read  over  to  the  prisoner  very  distinctly  and 
slowly.    After  this  had  been  done  the  deceased  was  asked  in  the 
presence  and  hearing  of  the  prisoner,  whether  what  had  been  so 
written  was  true,  and  what  he  meant  to  say,  and  the  deceased 
answered  that  it  was  perfectly  correct.    The  magistrates  then 
proceeded  to  examine  the  deceased  further,  and  the  deceased 
stated,  in  the  presence  and  hearinff  of  the  prisoner,  that  which 
was  stated  in  the  last  three  lines  of  the  deposition  of  the  deceased. 
The  deceased  appeared  to  be  perfectly  collected  at  the  time. 

The  prisoner  was  asked  afterwards,  whether  he  chose  to  put  any 
questions  to  the  deceased,  but  he  did  not  ask  any,  he  merely  said 
**  God  forgive  you,  Charles."  The  deceased  signed  the  deposition 
in  tlie  presence  of  the  magistrates,  and  of  the  prisoner,  and  afler 
he  had  signed  it,  the  magistrates  signed  it  in  the  presence  of  the 
deceased  and  of  the  prisoner. 

On  the  part  of  the  prisoner  it  was  objected,  that  the  deposition 
of  the  deceased  could  not  be  read  in  evidence ;  first,  because  the 
prisoner  did  not  hear  the  questions  put  or  the  answers  given,  and 
had  not  the  opportunity  of  seeing  the  manner  in  which  the  answers 
were  given,  except  as  to  the  last  three  lines  of  the  deposition,  and 
therefore,  it  was  contended,  that  the  case  did  not  come  within  the 
statutes  1^2  Ph.  8^  M.  c.  13.  and  2SfS  Ph.  8^  M.  c.  10.  which 
made  depositions  in  any  case  evidence ;  and  secondly,  because  the 
examination  under  those  statutes  is  confined  to  the  offence  with 
which  the  prisoner  is  charged  at  the  time ;  that  the  prisoner,  in  « 
this  case,  was  charged  with  an  assault  and  robbery,  and  therefore 
although  the  deposition  in  question  might  possibly  have  been  ad- 
missible in  evidence,  upon  an  indictment  for  the  assault,  or  for  the 
robbery,  it  could  not  be  admitted  upon  the  trial  of  the  present 
charge,  which  was  for  murder,  no  such  offence  having  been  com- 
mitted at  the  time  when  the  deposition  was  taken;  but  Ld. C.B. 
Richards  was  of  opinion,  that  the  evidence  was  admissible,  since  the 
deceased  had  been  re-sworn  in  the  presence  of  the  prisoner,  and 
hud  repeated  what  he  had  stated  before,  and  the  prisoner  therefore 
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had  an  opportunity  of  cross-examining  him.  His  lordship  also 
cited  the  case  of  the  King  v.  Radboume,  1  Leachy  457.  where  the 
deceased  had  been  examined  in  the  presence  of  the  prisoner,  and 
the  deposition  had  been  read  upon  the  trial.  The  jury  found  the 
prisoner  guilty. 

Ld.  C.  B.  Richards  afterwards  respited  the  execution,  in  order  that 

the  opinion  of  the  judges  might  be  taken,  as  to  the  admissibility  of 

this  evidence,   and  a  great  majority   of  those  present  being  of 

opinion  that  the  evidence  had  been  properly  received,  the  prisoner 

was  executed.    Rex  v.  Charles  Smith,  MS.  C.  C  R.    2  Starlr.  N.  P. 

208.     1  Holt's  Rep.  614.  S.  C. 

How  long  the         Shall  take  his  examination.']  And  in  order  thereunto,  if  by  some 

prisoner  may  be  reasonable  occasion  the  justice  cannot  at  the  return  of  the  warrant 

examination.       ^^^  *'^®  examination,  he  may  by  word  of  mouth  command  the 

constable  or  any  other  person  to  detain  in  custody  the  prisoner  till 
the  next  day,  and  then  to  bring  him  before  the  justice  for  further 
examination.  And  this  detainer  is  justifiable  by  the  constable  or 
any  other  person,  without  shewing  the  particular  cause  for  which 
he  was  to  be  examined,  or  any  warrant  in  writing.  1  HaUf  585. 
2  Haley  120. 

But  the  time  of  the  detainer  must  be  no  longer  than  is  necessary 
for  such  purpose.  In  Scavage  v.  Tatcham,  it  was  holden  that  a 
party  could  not  be  detained  sixteen  days ;  and  it  was  there  said 
that  the  space  of  three  days  (a)  is  a  reasonable  time.  Cro.  Eiiz. 
829.  2  Haw.  c.l6.  ^  12.  See  the  case  of  Kendal  Sf  Roe.  12 
HowelTs  St.  Tri.  1376. 
Prisoner's  eia-       Xhe  examination  of  the  person  accused  ought  not  to  be  upon 

upon   a   .  ^^  J  where  the  examination  of  a  prisoner  before  the  magistrate 

purports  to  have  been  taken  on  oath,  no  evidence  on  the  trial  is 

admissible  to  shew  that  in  fact  the  examination  was  not  on  oath ; 

as  appears  from  the  following  case.  Rex  v.  Smith  &  Homage. 

R.  ▼.  Smith  and      Tins  ^gs  an  indictment  for  sacrilege  alleged  to  have  been  coin- 

^  n^*^' J**'*"'  mitted  in  Sheffield  church.     The  prosecutors  tendered  in  evidence 

isihs.^    ^        ^^^  examination  of  Homage  before  the  magistrate  previous  to  his 

1  Stark.  N.  P.    commitment ;  this  was  written  under  the  following  words,  which 

S42.  except  as  to  the  name  were  printed :  ^'  The  examination  of 

Homage,  taken  on  oath  before  me,"  &c.  and  was  undersigned  by 
the  magistrate. 

Upon  the  objection  being  taken,  the  examination  was  rejected, 
because  it  purported  to  have  been  taken  on  oath,  and  Lc  Blanc  J. 
would  not  permit  a  witness  to  be  examined  for  the  purpose  of 
shewing  that  no  oath  had  in  fact  been  administered  to  the  prisoner, 
saying  that  he  could  not  allow  that  which  had  been  sent  in  under 
the  hand  of  a  magistrate  to  be  disputed. 

If  the  offender,  upon  his  examination  before  the  justice  of 
peace,  shall  confess  Uie  matter,  it  shall  not  be  amiss  that  he  sub- 
scribe  his  name  or  mark  to  it.    Dalt.  c.  164.  p.  377. 

But  in  Lambe's  case,  2  Leach,  552.,  it  was  determined  by  a 
majority  of  the  judges  that  a  written  examination  containing  • 

(a)  The  usual  pracliGe  at  the  prewnt  day  ia  stated  to  be  finom  tlvec  days 
to  three  days,    by  a  written  mtMmM.     1  Ckiit.  CX.  75.       Vide  anU,  dtie 

Commitment,  ^.ses. 
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confession  of  the  prisoner*s  guilt,  is  admissible  in  evidence,  al- 
though it  was  not  signed  either  by  the  magistrate  or  the  prisoner. 
Vide  atUe^  title  Confe00ion.    And  Phill.  Ev.  1 14. 

Iv/ormaiion  of  them  that  bring  Atm.]    Or  of  other  witnesses,  Witnesses, 
whom  the  justice  may  cause  to  appear  before  him  in  pursuance  of 
his  summons  (£)  for  that  purpose.    Dolt.  c.  164. 

.  And  this  information  must  be  upon  oath.    Dak,  c.  164.    1  HaUy  Tobeeiamined 
5S6.  on  otth. 

And,  therefore,  if  a  quaker  be  witness,  his  affirmation  must  Qusken. 
not  be  taken  in  this  case ;  for  by  stat.  7  &S  fV.  c. 34.  .^  6.  and 
22  Creo,  3.  c.  46.  §  36.  it  is  provided  that  no  quaker  shall  be  per- 
mitted to  give  evidence  in  any  criminal  cases,  unless  it  be  upon 
oath. 

It  is  not  essential  to  the  validity  of  depositions,  that  they 
should  be  signed  by  the  deceased  witness.  In  Flemming^s 
case  (2  Leach,  854.)  on  an  indictment  for  a  rape,  all  the  judges 
concurred  in  opinion,  that  the  deposition  of  a  girl  deceased,  on 
whose  person  tne  crime  had  been  perpetrated,  taken  on  oath  by 
the  committing  magistrate,  had  been  properly  admitted  in  evi- 
dence at  the  trial,  though  such  deposition  was  not  signed  by  the 
deceased.    Phill.  Ev.  372. 

Or  as  much  thereof  as  shall  be  material  to  prove  the  Jehnif.'} 
Vet  it  s^emeth  also  just  and  right,  that  the  justices  who  take  in- 
formation against  a  felon,  or  person  suspected  of  felony,  should 
take  and  certify  as  well  such  information,  proof,  and  evidence*  as 
goeth  to  the  acquittal  or  clearing  of  the  prisoner,  as  such  as 
makes  against  the  prisoner:  for  such  information,  evidence  or 
proof  so  taken  is  only  to  inform  the  king  and  his  justices  of  gaol 
delivery  of  the  truth  of  the  matter.    Dalt.  c.  165. 

One  of  the  objects  of  the  legislature  in  passing  the  statutes  was 
to  enable  the  jiiidge  and  jury,  before  whom  the  prisoner  is  tried, 
to  see  whether  the  witnesses  at  the  trial  are  consistent  with  the 
account  given  by  them  before  the  committing  magistrate.  See 
the  Judgment  in  Lambe's  case,  2  Leach,  S55£.  Thus  it  was  ad- 
mitted in  Ld.  Stafford's  case,  7  HotvelTs  St.  Tri.  1361.  et  acq* 
2  Haxjo,  c,  46.  §  22.  that  the  depositions  of  a  witness,  taken  be- 
fore a  justice  of  the  peace,  might  be  read,  at  the  desire  of  the 
prisoner,  in  order  to  take  off  the  credit  of  the  witness  by  shewing 
a  variance  between  the  depositions  and  the  evidence  given  in 
court  vivd  voce.    Phill,  Ev,  373.    374. 

ShaU  certify  ai  the  next  gaol  delvoeryJ]  And  yet  for  petty  lar- 
cenies, and  small  felonies,  the  offenders  may  be  tried  at  the 
quarter  sessions,  and  the  examinations  and  informations  may  be 
certified  thither.    DaU,  c,  164. 

To  be  holden  tvithin  the  limits  of  their  commission,^  And  yet 
examinations  taken  by  justices  of  the  peace  in  one  county,  may 
be  by  them  certified  in  another  county,  and  there  road,  and  given 
in  evidence  against  the  prisoner.    DaU,  c,  164. 

To  bind  by  recognisance.']  And  upon  refusal  may  commit  the 
person  refusing.     1  HaUf  586. 

Bennet  and  xoife  v.  IVatson  and  another,  T.  1814.  3  M,  *  S.  1.  A  jusdceof  the 
Trespass  for  assault  and  imprisonment  of  the  wife.  Plea,  not  ^^a^^^] 
guilty.  At  the  trial  before  Thomson  C.  B.  at  Kent  Lent  Ass,  whouam^rial 
1814,  a  verdict  for  one  shilling  damages  was  found  against  one  of  witoev,  upon  a 
the  defendants  (the  plaintiff  having  failed  in  proving  notice  to  the  cbargeof  fdony 
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Btnntt  ▼.  Wat'  Other.)  The  case  was  this :  the  defendant  WaUim  was  a  magis- 
taru  trate  residing  at  fVoolwichy  and  NewkaU^  the  other  defendant,  a 

brought  befort  constable  of  that  place.  On  the  Ist  of  January  181S,  a  person 
**T*  ^^^^  having  been  apprehended  on  suspicion  of  felony,  and  carried 
pear*^  the^Ms.  before  fVoison^  the  plaintiff's  wif^  was  examined  as  a  witness 
Mons  to  give  against  the  prisoner,  and  afler  her  examination  was  desired  bj 
c/idence,  or  to  JVaison  to  procure  her  husband's  recognisance  for  her  appearance 
And  sureties  for  ^^  ^[|g  j^g^t  quarter  sessions.  Not  having  done  so  she  was  on  the 
hw  appcarAnGc.  j  ^^^  ^^  January  sent  for  by  JVatson,  who  again  requested  her  to 

procure  her  husband  or  some  other  person  to  be  surety  for  her 
appearance  to  give  evidence  at  Maidstone^  where  the  sessions 
were  to  be  holden  ;  to  which  she  answered  that  she  would  not  go, 
and  nobody  should  make  her.  Persisting  in  her  refusal  she  m-as 
on  the  14th  of  January  conveyed  by  Newhall  (under  warrant  from 
Wation)  inside  the  coach  to  Maidstone,  wh^re,  on  the  15th,  she 
gave  evidence,  and  the  prisoner  was  convicted ;  and  without  her 
evidence  he  could  not  have  been  convicted. 

A  rule  nisi  having  been  obtained;  9i/ato.  B. 2.  c.8.  §5$. 
and  c.  16.  §  2.  were  cited  to  shew  that  justices  may  commit  those 
who  Irefuse  to  be  bound,  if  it  appear  that  they  can  give  material 
evidence.  —  After  argument,  Ld.  EUenborough  C.  J.  said  that  the 
law  intended,  that  the  witness  should  be  forthcoming  at  all  events, 
and  it  is  a  lenient  mode,  which  the  statute  provided  to  permit  the 
witness  to  go  at  large  upon  his  own  recognisance.  However, 
that  is  only  one  mode  of  accomplishing  tlie  end,  which  is  the  due 
appearance  of  the  witness ;  therefore,  when  that  mode  as  well  as 
the  end  is  frustrated,  as  far  as  it  can  be,  by  the  witness's  refusal, 
it  seems  but  reasonable,  that  the  justice  should  be  warranted  in 
committing,  which  is  the  only  means  led  of  securing  the  end. 
Le  Blanc  J.  said,  the  justice  is  not  to  commit  by  way  of  punish- 
ment,  but  in  order  that  crimes  may  not  go  unpimished,  he  is  to 
secure  the  appearance  of  the  witness,  who  is  to  establish  the  de* 
linquency,  after  he  shall  have  been  examined  before  him  on  oath. 
The  statute  has  provided  that  the  magistrate  shall  bind  him  bv 
recognisance.  If  he  had  done  more  than  was  necessary  to  secure 
her  appearance,  it  would  have  been  bad  ;  but  in  this  instance  he 
has  done'  no  more  than  was  necessary  for  that  purpose.  Dam- 
pier  J.  said,  the  power  of  commitment  is  absolutely  neceasaiy  to 
the  existence  of  the  stat.  of  Ph.  &  M.  for  unless  there  were  such 
a  power,  every  person  would  of  course  refuse  to  enter  into  a  re- 
cognisance, and  the  magistrate  could  not  compel  him ;  and  then 
if  he  could  further  avoid  being  served  with  a  subpoena,-  the  party 
delinquent  might  escape  unpunished.  This  consideration  coupled 
with  Ld.  Hahss  judgment,  founded  on  the  practice,  seems  to  me 
sufficient  to  establish  the  power.    Rule  absolute. 

But  a  justice  of  the  peace  is  not  authorised  by  law  to  commit  s 
witness  willing  to  enter  into  a  recognisance  for  his  appearance  to 
give  evidence  against  an  offender  merely  because  wictk  witness  is 
unable  to  find  a  surety  to  join  him  in  such  recognisance,  nor  ought 
the  justice  to  require  such  surety.  The  party's  own  recognisance, 
(at  the  peril  of  commitment)  is  all  that  ought  to  be  requmd.  So 
held]»er  Graham  B.  Bodmin  Sum,  Ass.  1817*  MS. 

At  Somersetshire  Sum.  Ass.  1817>  it  appeared  that  two  poor 
women,  witnesses  in  trifling  cases,  had  been  imprisoned  nine  months 
on  account  of  the  prevalence  of  a  miUignaQt  fever  in  /Mnfer 


Cramfnatton*  aid 

&o\j  which  prevented  the  prisoners  from  being  sent  for  trial  in 
the  spring  to  Taunton  gaol. 

The  practice  of  committing  witnesses  unable  to  find  sureties 
for  their  appearance  is  clearly  repugnant  to  every  principle  of  the 
English  law. 

The  parties  srieved  ousht  to  be  bound,  not  only  to  give 
evidence^  but  iJso  to  prerer  a  bill  of  indictment  against  the  pri* 
soner.    DaU.  c.  164. 

A.    The  Examination  of  a  Person  charged  with  Felony. 

County  of  ">  H^HE  examination  of  A.  O*  of  ■  labourer 

Stafford,   j        taken  before  me  J.  P.  esauire^  one  vf  his  majesiys 

Justices  of  the  peace  f  acttng  in  and  for  ike  said  county  qf  Stafford 

[or,  in  the  case  of  bail,  taken  before  us ttoo  of  his  majesty  s 

justices  of  the  peaces  acting  in  and  for  the  said  county  y  one  of  us 
being  qf  the  quorum^']  the  — ^—  day  qf  ■  in  the  year 

of  our  Lordy  one  thousand  eight  hundred  and  twenty. 

The  said  A.  O.  being  charged  before  me^  [or,  tu]  the  said  jus" 
tiee  on  the  oath  qf  A,h  qf  ■  yeoman^  mth  foloniously 

stealing  at  the  parish  qf  ■■  in  the  said  county y  on    the 

■  day  of   ■  instanty  one  silver  spoon  of  the  value 

qf  ten  shillings  the  property  of  the  said  A.  I. 

Upon  his  examination  nom  taken  before  me  [or,  US']  saith  « 

A.O. 
Taken  before  me  [or,  us"]  the  day  andl 
year  ahove  mentioned.  J.  P.     3 

It  is  recommended  that  the  justice  or  his  clerk  do  take  the  ex- 
aminations of  persons  accused  in  the  fint  person,  and  in  the 
identical  words  and  expressions  used  by  the  prisoner. 

B.     The  Examination  of  a  Witness  against  a  Person 

charged  with  Felony. 

County  of  7  'TIF/jB  examination   qfA.l.  qf  ^— —  yeoman^ 
Stafford.  J        taken  on  oath  this day  qf in 


anajor  vne  saia  county  0/  ouwora,  sn  lae  presence  ana  neanng  0/ 
A.  O.  charged  this  day  before  me  the  said  justice  with  foloniously 
stealing  at  the  parish  qf  -  in  the  said  county y  on  the 

— ^-^  day  of        '  instanty  one  silver  spoon  of  the  value 

qf  ten  shillingSf  the  property  qf  the  said  A.  I. 

This  deponent  saith  ^  that  on  the  ■  day  qf  the  present 

month  qf he  saw  the  silver  spoon  now  produced  in  the 

possession  qf  the  prisoner  A.  O.  [or,  as  the  case  may  be] 
Taken  and  sworn  before  me 'the  ) 
day  and  year  above  mentioned.    >  A.  I. 

The  plain  and  obvious  meaning  of  the  words  spoken  by  the 
witness,  ought  to  be  taken  down,  and  not  merely  the  result  o£  the 
evidence.     Vide  PhilL  Ev.  574. 

5c  2 
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C.     Recognisance  to  prefer  a  Bill  of  Indictment^  and 

give  Evidence. 

Westmorland.  R-E  it  remembered^  that  on  the  ■  dat/  of 

'  in  the  — ^— — —  i^ear  of  the  re^n  of 

■  A.  I.  of in  the  said  county^  yeoman^  joersonauy 

came  before  me  Henry  Chaytory  doctor  of  latos^  one  of  the  Justices 
of  our  said  lord  the  king^  assigned  to  keep  the  peace  in  the  said 
county  f  and  acknoudedged  himself  to  tKue  to  our  said  lord  the  hingt 
the  sum  of  i —  of  sood  and  IdtOfid  money  of  Great  Britain, 

to  be  made  and  levied  of  his  goods  and  chattel,  lands  and  tenements^ 
to  the  use  qf  our  said  lord  the  king^  his  heirs  and  succeuots^  if  he 
the  said  A.  I*  shall  Jail  in  the  condition  indorsed,  H.  C. 

The  condition,  of  the  xoithin'-written  recognisance  is  such  thai 
•whereas  one  A.  O.  late  qf  toas  thts  present  day  brought 

before  the  justice  toithin  mentioned  by  the  xxttthin  bounaen  A.  I. 
and  was  by  him  charged  toith  the/Sonious  taking  and  carrying 

away  — qf  the  ^oods  qf  him  the  said  A.  I.  and  thereupon  was 

committed  by  the  said  justice  to  the  common  gaol  in  ana  Jar  the 
said  county ;  if  therefore  he  the  said  A.  L  viall  and  do  at  the 
next  general  quarter  sessions  qf  the  peace  [or,  gaol  ddivery]  to 
be  hSden  in  and  for  the  said  county^  Pf^fery  or  cause  to  be  pre- 
ferredf  one  bill  ^f  indictment  qf  the  satdjelony  against  the  said 
A.  O.  and  shall  then  also  give  evidence  there  concerning  the  same 
as  well  to  the  jurors  that  shaU  then  enquire  qf  the  saiafdonyy  as 
also  to  them  that  shall  pass  upon  the  trial  qf  the  said  A.  O.,  that 
then  the  said  recognisance  to  be  voidy  or  else  to  stand  in  fuU 
forceji^  ike  king.  * 

D.    Recognisance  to  give  Evidence. 

Westmorland.  ^E  it  remembered,  that  on  the day  of 

'  in  the  — -^—  year  qf  the  reign  qf 

'  A.  W.  qf in  the  said  county,  yeoman,  did 

come  before  me  Henry  Chaytor,  doctor  qf  laws,  one  o/*  the  justices 
"  qf  our  said  lord  the  king,  assigned  to  keep  the  peace  in  the  said 
county,  and  did  acknowkdge  himself  to  owe  to  our  said  lord  the 
king  the  sum  qf  ten  poun£  qf  lawful  money  qf  Great  Britain,  to 
he  made  and  levied  qf  his  goods  and  chattels,  lands  and  tenements,  to 
the  use  of  our  said  lord  Sie  king,  his  heirs  and  successors,  if  he  tie 
said  A«  W.  shall  Jail  in  the  condition  hereon  indorsed,  [or,  under- 
written, as  the  case  may  be]. 

The  condition  qf  the  within-written  [or,  above  written]  recog* 
nisance,  is  such,  that  if  the  within  [or,  above  bounden"]  A«  W. 
shall  personally  appear  at  the  next  general  quarter  sessions  qf  the 

peace,  [or,  gaol  ddivery,']  to  be  holaen  at ; in  and  for  the 

said  county,  and  then  and  there  give  such  evidence  as  he  knawelh, 
upon  a  btU  qf  indictment  to  be  exhibited  by  A.  I.  of- 


yeoman,    to  the  ^nd  jury, 
labourer,  for  Jelontouslu  steaUni 


against  A.  O.  'late  qf  • 


iaoourer,jor^eiontousiy  stealing  — ^— ^  the  property  qf  the  said 
A.I./  and  tn  case  the  said  bill  bejound  a  true  bm,  then  if  the 
said  A.  W.  AaU  then  and  there  give  evidence  to  the  Jurors,  that 
shall  pass  on  the  trial  qfthe  said  A.  O  upon  the  said  hiU  qfm- 
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didment,  and  not  depart  thence  miihoui  leave  of  the  court ;  then 
this  recognisance  to  be  void^  or  dse  remain  in  its fiM force* 

£•    Summons  of  a  Witness. 
Westmorland.    To  the  constable  of  ■ 


TUHEREAS  information  hath  been  made  before  me^  J.  P.  esquire^ 

one  of  his  majesty's  justices  of  the  peace  for  the  said  county  ^ 

thai  [here  set  forth  the  substance  of  the  complaint]  ;  and  that 

A.  W.  of  in  the  said  county ^  yeoman^  is  a  material  tuit' 

ness  to  be  examined  concerning  the  same :  These  are  therefore  to 


require  you  to  summon  the  said  A.  W.  to  appear  before  me  at 

the  ■  day  of 

at  the  hour  of  ■  in  the  ■   noon  of  the 


in  the  said  county,  on  ■  thie  ■  dai 


same  day^  to  testify  his  kn&tdedge  concerning  the  premises.     Herein 
foil  you  not.     Given  under  my  hand  and  seal,  the  — ^— —  day  of 
•  M  in  the  — —  year  of  the  reign  of  "■  ■> 


«  .     »  »  »• 


3  as 


ADDENDA. 


Zltf^omtsi. 


The  21  Jac  1. 
c.  7.  provides 
that  an  ale- 
house-keeper 
suffering  tnAa- 
biiantt  of  the 
parish  to  tipple, 
may  be  con- 
victed on  tha 
oath  of  one  wit- 
ness, and  the 
1  C.  c.  4.  ex- 
tends the  same 
penalty  to  the 
case  of  ttran- 
gerit  but  re- 
quires proof  by 
two  witnesses : 
Held,  there- 
fore, that  a  con- 
viction stated  to 
be  on  the  oath 
of  one  witness 
against  an  ale- 
house-keeper, 
for  permitting 
persons  to  tip- 
ple in  his  ale- 
house, was  bady 
for  not  stating 
whether  those 
persons  were 
inhabitants  or 
strangers. 


VIDE  ante  p.  29.»  aiid  to  § IV.  add  stat.  57  Geo.  3.  c.  19.  §29. 
^    See  also  stat.  39  Ceo.  3.  c.  79.  §  14.  and  21.  Vol.  V.  title  fiiot, 
&c.  page  30.  and  32.,   and  for  die  forms  of  convictioDs,  && 
for  offences  against  boUi  statutes,  see  Vol.  V.  page  58 —  61. 

§  X.  Innkeepers  suffering  tippling,  vide  ante,  stat.  21  Jac.  c  7- 
&  1  Car.  1.  c.  4.  p.  51 — 54. 

Rex  V.  Dovey  E.  1  Geo.  4.  —  3.  B.  &  A.  596.  Phtllif^  had 
obtained  a  certiorari  to  remove,  for  the  purpose  of  quashing  it, 
a  conviction  against  the  defendant,  virho  was  an  alehouse-keeper, 
for  permitting  and  suffering  several  persons  named  in  the  coq- 
viption  to  remain  and  continue  drinking  and  tippling  in  his  ale- 
house, between  the  hours  of  11  and  12  o'clock  in  the  evening  of 
the  2d  of  October^  1819,  against  the  form  of  the  statute.  The 
conviction  was  stated  to  be  made  upon  the  oath  of  one  credible 
witness ;  and  the  objection  was,  that  it  did  not  also  state  whether 
the  persons  who  were  suffered  by  the  defendant  to  tipple  in  his 
alehouse,  were  inhabitants  of  the  place  or  strangers ;  inasmuch 
as  in  the  latter  case,  the  statute  1  C.  c.  4.  must  have  been  the 
statute  referred  to,  and  that  act  requires  the  conviction  to  be  od 
the  oath  of  two  credible  witnesses.  The  Solicitor-General  and 
Walton  shewed  cause.  This  question  depends  upon  the  con- 
struction of  three  acts  of  parbament,  1  J.  c.  9.  21 «/.  c.  7.  and 
the  1  C.  c.  4.  By  the  first,  any  innkeeper  permitting  an  in- 
habitant to  tipple,  was  liable  to  be  convicted  on  the  oath  of  two 
witnesses:  that  act  having  expired,  it  was,  by  the  21  «7.  1.  re- 
enacted  and  made  perpetual ;  but  it  was  altered  in  this  respect, 
that  the  conviction  might  be  made  upon  the  oath  of  one  vntness 
only.  Then  came  the  1  C.  c.  4.  which  provided  that  an  alehouse^ 
keeper  permitting  a  stranger  to  tipple,  should  "  incur  the  same 
penalty,  and  in  such  manner  to  be  proved,  levied,  and  disposed, 
as  in  the  former  statute  of  the  first  year  of  his  late  majesty's 
reign."  And  the  fair  construction  of  the  three  statutes,  there- 
fore, is,  that  the  1  C  c.  4.  referred  to  the  1  J.  c.  9.  as  it  was 
altered  by  the  21  J.  c.  7.,  the  rule  being,  that  statutes  upon  the 
same  subject  must  be  construed  as  one  law.  If  so,  the  convic- 
tion upon  the  oath  of  one  witness  will  be  equally  good,  whether 
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the  persons  tippling  were  inhabitants  or  strangers ;  and  then  it  Bex  v.  Dove. 
was  unnecessary  to  state  that  fact  on  the  face  of  the  conviction. 
PhillipSf  contra.  The  1  C.  c,  4.  simply  refers  to  the  stat.  1  J. 
c.  9.,  which,  although  it  had  expired,  still  remained  upon  the 
statute  book.  That  act  expressly  requires  proof  by  two  wit- 
nesses ;  and  the  court  will  not  extend  a  case  of  a  conviction 
under  a  penal  statute,  by  the  forced  construction  contended  for 
on  the  other  side.  Although  the  amount  of  the  penalty  is  trifling 
yet  by  the  21  J.  c,  7.  §  4.  the  present  conviction,  unless  quashed, 
imposes  a  very  heavy  disability  upon  the  defendant.  Abbott 
C.  J.  At  the  time  when  the  1  Cfl  c,^.  was  passed,  the  legislature 
had  in  view  both  the  statutes,  for  they  refer  distinctly  to  them 
both ;  and  as  they  have,  after  that,  directed  that  in  the  case  of  a 
conviction  the  proof  shall  be  the  same  as  that  required  by  the 
1  J.  c.  9.,  I  think  that  we  are  not  at  liberty  to  construe  their 
meaning  to  be  a  reference  to  the  1 «/.  c.  9.,  as  altered  by  the 
21  J.  c.  7.  That  being  so,  the  objection  to  the  present  conviction 
must  prevail.  Bayley  J.  The  only  safe  way,  in  cases  of  this 
sort,  is  to  abide  strictly  by  the  words  of  the  act,  and  if  we  do 
so,  there  is  no  doubt  that  this  conviction  is  bad.  Holroyd  and 
Best  Js.  concurred.     Conviction  quashed. 

^(eBoti0e0  (^Reckoning.) 

Vide  ante,  §  XIII.  p.  55 — 57. 

Thompson  v.  Lacy,  H.  60  Geo*  3.  and  1  Geo.  4.  S  B.  &  A. 
283.  A  house  of  public  entertainment  in  London^  where  beds, 
provisions,  &c.  are  furnished  for  all  persons  paying  for  the  same, 
but  which  was  merely  called  a  tavern  and  coffee-house,  and  wa^ 
not  frequented  by  stage-coaches  and  waggons  from  the  country, 
and  which  had  no  stables  belonging  to  it,  is  to  be  considered  an 
inn,  and  the  owner  is  subject  to  the  liabilities  of  innkeepers^  and 
has  a  lien  on  the  goods  of  his  guest  for  the  payment  of  his  bill, 
and  that  even  where  the  guest  aid  not  appear  to  have  been  a  tra- 
veller, but  one  who  had  previously  resiaed  iii  furnished  lodgings 
in  Lofidon. 


:aiten0« 

Vide  ante,  15 — 83. 

"R  Y  Stat.  1  Geo.  4.  c.  105-  after  reciting  stat.  56  Geo.  3.  c.  86.  con-   j  q^  4^  ^  jq^^ 

tinned  by  stat.  58  Geo.  3.  c.96.  for  the  term  of  two  years  (from 
26th  June,  1812,)  and  until  the  end  of  the  session  of  parliament  in 
which  that  term  shall  expire,  if  parliament  shall  be  then  sitting : 
And  that  whereas  the  said  act  hath  been  found  beneficial,  and  it 
is  expedient  to  continue  the  same  for  s  further  time :  it  is  enacted, 
/  3  G  4  . 
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Flnt  recited  act  that  the  Said  first-recited  act  shall  be  and  the  same  is  hereby 

continued  for  further  continued  in  force  from  the  expiration  thereof  for  the 

two  years.  ^^j^  ^f  ^^^  y^^^^ 


ZppxmtittSi  (Binding  Infants.) 

Vide  ante,  §  III.  p.  93. 

fJUFF  V.  Broivn  and  others.   In  the  Exchequer  SitL  ajler  Af.  J. 
58  Geo.  3.  cor.  Ld.  Ch.  Baron  RicharcU^  5  Pricey  297.     If  an 
apprentice  afler  serving  two  years  of  his  time,  and  without  any 
misconduct  on  the  part  of  the  master,  runs  away  of  his  own  ac- 
cord, and  enlists  as  a  soldier,  and  afterwards  is  willing  to  return, 
but  the  master  will  not  receive  him  again,  the  master  is  not  com- 
pellable to  return  any  part  of  the  apprentice  fee.     Nor  will  the 
Court  restrain  the  holder  of  a  promissory  note  given  for  the 
amount  from  proceeding  to  recover  it  at  law,  by  injunction,  under 
such  circumstances. 
Coyenant  upon       Cuming  v.  Hill,  M.  60  Geo.  3.     3  ^.  ^  A.  59.     Action   of 
an  indenture  of   covenant  on  an  indenture  of  apprenticeship,  in  the  common  form, 
apprenticeship,    ^y  the  master  against  the  father  of  the  apprentice.     The  breach 
*^'^T      Assigned  was,  that  the  apprentice  had  absented  himself  from  the 
^er-  breach,      service.    Plea,  that  the  apprentice,  at  the  time  of  making  the 
thattheappien.  indenture,  was  an  infant,  of  the  age  of  seventeen  years;   and 
tice  absented       that  on  the  20th  October,  1818,  he  attained  his  full  age  of  twenty- 
himaelf  from  the  one  years,  until  which  time  he  faithfully  served  the  plainti^  ac- 
^at'^e  son        wording  to  the  meaning  of  the  indenture ;  and  afler  he  had  attained 
faithfully  served  ^^^  ^^^  of  twenty-one  years,  he,  on  the  21st  October,  1818,  made 
till  he  came  of    void  the  indenture  and  quitted  the  service  of  the  plaintiff,  as  it 
age,  and  that     was  lawful  to  do  under  the  statute  5  Eliz.    To  this  plea  there 
he  then  avoided  ^gg  j^  general  demurrer,  ^d)     Abbott  C  J.   1  am  of  opinion  that 
Held  ^a^thls    '^®  father  is  liable  to  this  action ;  he  covenants  that  the  son 
was  no  answer    ^^^^^  faithfully  serve :  the  avoidance  of  the  apprenticeship  by  the 
to  the  action.      SOU  during  the  term,  cannot  discharge  the  father's  covenant. 

The  indenture  of  apprenticeship  has  existed  in  this  form  for  more 
than  a  century,  and  has  been  in  universal  use.  A  construction 
has  been  put  upon  the  instrument  in  a  court  of  law,  in  the  case 
cited  from  Douglas.  I  do  not  see  any  reason  to  doubt  the  pro- 
priety of  that  decision,  and  I  think,  therefore,  upon  principle  as 
well  as  upon  authority,  that  the  defendant  is  answerable  in  this 
action.  Baiflei/  J.  I  may  bind  myself  that  A.B.  shaU  do  an  act, 
although  it  is  in  his  option  whether  he  will  do  it  or  not.  The 
father  here  binds  himself  that  the  son  shall  serve  seven  years.  It 
is  no  answer  in  an  action  brought  against  the  father,  for  the 
breach  of  that  covenant,  for  him  to  say,  that  it  was  in  the  optian 
of  the  son  whether  he  would  serve  or  not.  If  the  son  does  not 
choose  to  do  that  which  the  father  covenanted  he  should  do,  the 
covenant  is  then  broken  and  the  father  is  liable.  Holrmfd  and 
Best  Js.  concurred.    Judgment  for  the  plaintiff. 


(o)  In  support  of  the  demurrer  Branch  v.  Ewington,  S  Doug,  s  1 8.  wat  cited. 
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appreilticesJ  (JParish  Binding.^ 

Vide  ante,  §  IV.  p.  107- 

Stat.  1  Geo.^.  c.  19.  (The  Mutiny  Act)  §  112.  enacts,  that  no  i  G.  4.  c.  ig. 

officer  of  his  majesty's  forces,  resimng  in  ^arracks  or  elsewhere  Officers  not 

under  military  law,  shall  be  deemed  liable  to  have  any  parish  l'**>/®  *®  ^''^^ 

poor  child  bound  apprentice  to  him ;  but  that  every  such  officer  pJ!^ticedto*^ 

shall  be  whol]y  exempt  from  taking  or  receiving,  or  from  having  them. 
bound  to  him  any  such  child  as  an  apprentice,  any  law,  statute, 
or  usage  to  the  contrary  notwithstanding. 


:attotnep* 


\/  IDE  Rex  v.  A*  and  B.  Justices  of  Staffordshire^  ante,  p.  195. 
to  which  add : 
And  in  the  very  recent  case   of  Rex.  v.  Borroriy   Esq.  H.   See  VoL  III. 
60  Geo.  S.  and  1  Geo.  4.    3  JB.  4*  A.  432.  it  was  expressly  decided  P*  '^^^* 
by  the  court  of  K.  B.  that  an  attorney  has  no  right  to  be  pre- 
sent during  the  investigation  of  a  charge  of  felony  before  a  ma- 
gistrate.   The  presence  of  an  attorney,  on  such  occasions,  is  often 
permitted,  as  a  matter  of  courtesy ;  his  assistance  is  sometimes 
desired,  and  if  his  advice  and  opinion  are  asked,  it  is  proper  for 
him  to  give  them ;  but  he  is  not  to  take  leave,  uninvited,  to  ob- 
trude his  commentaries  upon  the  case.     Per  Abbott  C.  J.  S.  C 
^B.i^  A.  439. 


BanftjS  for  ^atjingd. 

Vide  ante,  page  216^233. 

CTAT.  1  Geo.  4.  c.  83.  §  1.  afler  reciting  that  whereas  certain  57  g.  5.  c.  I3a 
of  the  provisions  contained  in  stat.  57  Geo.  3.  c.  130.  and  58G.5.  c.48. 
Stat.  58  Geo.  3.  c.  48.  for  amending  the  said  act  of  the  57  Geo.  3. 
have  been  found  inconvenient  and  ineffectual;   and  it  is  ex- 
pedient that  other  provisions  should  be  made  for  the  like  pur- 
poses; enacts,   that  from  the  1st  day  of  August^  1820,    "so  So  much  of  said 
much  and  such   parts  of  the  said  recited  acts,   or  either  of  acts  as  relates  to 
them,  whereby  the  issuing  of  any  debenture  or  debentures  by  ^®  issuing,  re- 
or  under  the  authorit;^  of  the  commissioners  for  the  reduction  ?^"?'°'^P*^" 
of  the  national  debt  is  authorised  or  required  upon  the  pay-  jn  foture"  wT* 
ment  of  any  money  into  the  bank  of  England  to  the  account  of  pealed.   ' 
the  said  commissioners  by  the  trustees  ot  any  saving  bank ;  and 
also  so  much  of  the  said  recited  acts,  or  either  of  them,  as  relates 
to  the  renewal  of  any  such  debentures,  or  to  the  payment  of  the 
principal  or  interest  of  any  such  debentures^  or  any  part  thereof, 


826  1Ban60  fOt  ^aOingSt.         Addenda. 

1  G.  4.  e.  8J.     or  to  the  transferring  of  any  bank  annuities  in  lieu  of  pajing  off 

the  principal  and  interest  of  any  such  debenture  or  debentures  m 
money,  shall,  as  to  any  such  payments  which  shall  be  made  into 
the  bank  of  England  by  the  trustees  of  any  saving  bank,  at  any 
time  after  the  said  Ist  day  of  August,  cease  and  determme,  and 
shall  be  and  the  same  is  and  are  hereby  repealed." 
On  payment  of  §  2-  Enacts,  that  upon  the  payment  of  any  sum  or  sums  of  mo- 
money  into  tlie  ney  into  the  bank  of  England,  at  any  time  after  the  said  1st  daj 
bank  by  trustees  of  August,  to  the  account  of  the  commissioners  for  the  reductios 
Jlf  "cLum*'*?*''  ®^  ^^^  national  debt,  by  the  trustees  of  any  saving  bank,  under 
comini^ioners  ^^^  ^^  recited  acts,  in  manner  directed  by  the  said  recited  acts, 
for  the  reduc-  and  under  the  provisions  of  the  said  recited  acts,  or  either  of 
tion  of  the  na-  them,  it  shall  be  lawful  for  the  officer  of  the  said  commissioners 
tional  debt,  ]n  that  behalf,  and  he  is  hereby  authorised  and  empowered,  to 
tlieir  officer  issue,  upon  every  such  payment  being  made,  a  receipt  signed  by 
ceTpt  for^the™*  ®^®  ®^  "^®  cashiers  of  the  governor  and  company  of  the  Bank  of 
same,  carrying  England,  for  the  amount  of  such  payment,  carrying  interest  it 
interest  at  3d.  the  rate  of  three-pence  per  centum  per  diem  from  the  day  of  sucb 
per  cent,  per  payment  inclusive,  payaole  with  the  principal  at  the  bank  of  Eng- 
diem  chargoible  ^^^^^  whenever  the  same  shall  be  required  or  drawn  for  in  maimer 
btandfng  in  the  directed  by  this  act ;  and  such  receipt  shall  be  dated  on  the  daj 
names  of  the  on  which  the  payment  of  any  such  sum  or  sums  of  money  ibil 
Mtid  commit-  be  made  respectively ;  and  every  such  receipt  shall  be  in  socb 
fiioncrs.  form  as  shall  be  from  time  to  time  directed  by  the  said  commii- 

sioners ;  and  the  principal  and  interest  of  all  sums  meationed  in 
any  such  receipt  shall  be  charged  and  chargeable  upon,  and  the 
same  are  hereby  charged  and  made  payable  out  of  the  monies  or 
funds  standing  in  the  names  of  the  said  commissioners  in  the 
books  of  the  bank  of  England* 
Interest  on  all        ^  ^*  Enacts,  that  all  interest  which  shall  become  due  and  pa^- 
such  sums  sliall  able  upon  any  sum  of  money,  mentioned  in  any  such  receipt, 
be  calculated       upon  the  20th  day  of  November  and  the  20th  day  of  May  in  everf 
half-yearly  up     year  next  after  tjie  date  of  any  such  receipt,  shall  be  from  time  to 
1°^^  2oih"'  ^^"^®  calculated  and  computed  by  the  officer  of  the  said  commis- 
Ma^and  car-    toners,  and  shall  in  each  and  every  year  be  placed  to  the  credit  of 
ried  to  account    the  saving  bank  on  whose  accotmt  any  such  sum  of  money  was  paid, 
of  the  saving      within  30  days  from  such  20th  day  of  November  and  20th  day  of 
banks  as  add i-     ^^^  respectively,  and  shall  be  carried  to  and  written  on  the  ac- 
tional principal,  count  of  such  saving  bank,  and  shall  become  principal,  and  shall 

from  thenceforth  carry  interest  as  principal  money  paid  into  the 

said  bank  of  England  on  the  account  of  such  saving  bank ;  sod  i 

receipt,  according  to  such  form  as  the  said  commisaioners  ahaO 

approve,  shall  be  signed  by  the  officer  of  the  said  commissionerfi 

and  shall  be  issued  by  the  said  officer  half-yearly,  within  90  dan 

after  such  20th  day  of  November  and  20th  day  of  May  (and  soch 

receipt  shall  bear  date  the  21st  day  of  November  and  21it  dsj  of 

May  respectively)  for  the  amount  of  such  interest  so  credited  and 

made  pnncipal  as  aforesaid,  as  if  the  amount  thereof  had  beeo  > 

payment  made  by  the  trustees  of  such  savins  bank,  to  the  ac- 

Ko  interest  ou    count  of  the  said  commissioners :  Provided  uways,  that  no  in- 

fractiunal  paru    terest  shall  be  computed  or  calculated  on  the  fractional  pait  oft 

of  a  pound.         pound,  or  any  sum  less  than  a  pound  of  the  half-yeariy  balancf 

standing  in  the  books  of  the  said  commissioners,  on  accooot  ^ 
any  saving  bank,  on  any  20th  day  of  November  or  90th  daj  ct 
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May  respectively:  Provided  also,  that  it  shall  be  lawful  for  the  ig.4. c.  83. 
managers  and  trustees  of  any  such  saving  bank^  if  they  shall  so  loterest  arising 
think  fit,  to  direct  that  all  interest  which  shall  become  due  and  to  defmitors  to 
payable  to  the  depositor  on  any  sum  of  money  deposited  in  such  be  calculated 
saving  bank,  shall  twice  in  each  and  every  year  be  calculated  and  ^^^^  *  ^2^' 
computed  by  the  trustees  of  such  saving  banks,  -or  such  person  thei/cr^t  as 
or  persons  as  they  shall  appoint,  and  shall  be  carried  to  the  credit  prindpaU 
of  the  person  or  persons  depositing  the  said  sum  or  sums  of  mo- 
ney, and  shall  become  principal,  and  shall  from  thenceforth  carry 
interest  in  all  respects  as  other  principal  money  deposited  in  the 
said  bank,  or  as  if  the  said  sum  of  interest  so  calculated  had  ac- 
tually been  paid  to  the  said  depositors,  and  by  them  repaid  to  the 
said  trustee  or  trustees ;  any  law,  statute,  or  usage  to  the  con- 
trary notwithstanding. 

§  4.  Enacts,  that  before  any  trustees  of  any  saving' bank  shall^  Before  drawing 
at  any  time  after  the  said  1st  day  of  August^  make  any  order  or  for  money,  trus- 
draft  for  payment  bv  the  said  commissioners  for  the  reduction  of  *^^  of  saving 
the  national  debt,  of  any  sum  or  sums  of  money,  under  the  said  ''■"^  **!*"  *'S" 
recited  acts  or  this  act,  the  trustees  of  such  saving  bank  shall  ^^^^^^^ 
make,  give,  sign,  and  execute  an  appointment,  under  the  hands  receive  the 
and  seals  of  not  more  than  four  of  such  trustees,  and  the  execu-  same,  which 
tion  of  which  shall  be  attested  by  two  managers  of  the  same  saving  ^^  be  depo- 
bank,  empowering  and  authorisme  some  person  or  persons  named  ■•fedwitli  officer 
i-'*.**i-  r  \.    r  ••  II        J    ofcommis- 

m  such  appomtment  to  be  af  ent  or  agents  for  receivmg  all  and  gionera  for  re- 
every  such  sum  and  sums  ot  money  as  such  trustees  shall  from  duction  of  na- 
time  to  time  require  to  be  paid  by  such  commissioners;  and  tionaldebt. 
every  such  appointment  shall  be  produced  by  or  on  behalf  of  the 
person  or  persons  named  therein,  to  the  officer  of  the  said  com- 
missioners, 14  days  at  least  before  the  payment  of  any  sum  or 
sums  of  money  on  account  of  such  saving  bank ;  and  such  ap- 
pointment shall  remain  deposited  in  the  office  of  such  officer; 
and  every  such  appointment  shall  be  made  in  such  form  and  under 
such  regulations  as  shall  from  time  to  time  be  directed  or  required 
or  approved  of  by  the  said  commissioners  or  their  officer. 

§  5.  Provides  and  enacts,  that  it  shall  be  lawful  for  the  trus-  Appointments 
tees  of  any  saving  bank,  by  whom  any  such  appointment  shall  be  may  be  revoked 
made,  given,  signed,  and  executed,  or  for  the  survivors  or  sur-  or  others 
vivor  of  such  trustees,  to  revoke  such  appointment  by  any  cer-  K™"*^^  f""" 
tificate  or  other  instrument  imder  the  hands  and  seals,  or  hand  *""^  ^  ^^^' 
and  seal  of  such  trustees  or  trustee,  attested  by  two  managers 
of  such  saving  bank,  and  in  such  form  and  under  such  regulations 
as  shall  be  directed  or  required  or  approved  of  by  the  said 
commissioners  or  their  officer;  and  in  case  of  the  decease  of 
every  such  trustee  except  pne,  it  shall  be  lawful  for  the  sur- 
viving trustee,  together  with  any  other  trustee  or  trustees,  not 
exceeding  four  in  the  whole,  of  Uie  said  saving  bank ;  and  in  case 
of  the  decease  of  all  such  trustees,  it  shall  be  lawful  for  any 
other  trustees  of  the  said  saving  bank,  not  exceeding  four  in 
the  whole,  from  time  to  time  to  make,  give,  and  execute  an  ap- 
pointment in  manner  aforesaid,  re-appointing  the  person  or  per- 
sons named  in  such  appointment,  or  any  other  person  or  persons 
in  his  or  their  room  or  stead,  to  be  the  agent  or  agents  of  such 
trustees ;  and  every  such  certificate  or  instrument  of  revocation, 
and  every  such  new  appointment,  shall  be  produced  to  the  officer 
of  the  said  commissioners,  by  the  person  or  persons  named  in 
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such  new  appointment,  14  days  at  the  least  before  the  pcymoit 
of  any  sum  or  sums  of  money  to  the  person  or  personi  nimed 
in  such  new  appointment,  and  shall  remain  deposited  in  the  oioe 
of  such  officer. 

§  6«  Enacts,  that  it  shall  be  lawful  for  the  trustees  of  any  sadi 
saving  bank,  from  time  to  time  (by  any  draft  or  order  in  wridD^ 
under  the  hands  of  any  two  trustees  of  such  saving  bank,  sttoted 
by  two  other  trustees  or  managers,  or  by  any  two  credfl>le  vit- 
nesses,  according  to  such  form  as  the  said  commissioners  far  the 
reduction  of  the  national  debt  shall  from  time  to  time  direct)  to 
require  that  the  whole  or  any  part  of  the  principal  sum  or  sozdi 
of  money,  standing  in  the  books  of  the  said  conimissi<men,  to 
the  credit  of  the  trustees  of  such  saving  bank  respectively,  ihall 
be  paid  to  such  person  or  persons  as  such  trustees  shall  from 
time  to  time  require,  being  tne  agent  or  agents  named  in  Moie 
appointment  executed  under  this  act,  and  lodged  with  the  dficer 
of  the  said  commissioners  as  hereinbefore  mentioned  and  tben 
remaining  in  force,  and  every  such  draft  or  order  shall  be  ad- 
dressed to  the  said  commissioners ;  and  upon  the  same  being 
produced  to  the  officer  of  the  said  conunissionersy  the  said  officer 
shall,  within  five  days  after  the  production  thereof,  upon  the  back 
of  such  draft  or  order  indorse  and  sign  an  order  in  such  ftm 
as  shall  or  may  from  time  to  time  be  directed  and  required  br 
the  said  commissioners;  for  the  payment  of  the  sum  mentio^ 
in  the  draft  or  order  of  such  trustees,  together  with  the  axnouDt 
of  all  interest  due  on  such  sum  up  to  the  day  inunediatelj  piv- 
ceding  the  day  of  the  date  of  the  order  of  such  officer,  mi 
which  order  of  such  officer,  previous  to  the  issuing  thereof,  sbdl 
be  entered  and  countersigned  by  the  clerk  malang  such  entij, 
and  shall  be  addressed  to  the  cashiers  of  the  governor  and  oon- 
pany  of  the  said  bank  of  England;  and  such  cashiers,  or  one  of 
them,  shall,  upon  the  production  of  such  order,  pay  the  ton 
mentioned  therein  to  the  person  or  persons  mentioned  m  the  dnft 
or  order  of  the  said  trustees,  and  the  signature  of  such  pcnoi 
or  persons  jointly  or  severally,  shall  be  a  sufficient  discharge  to 
the  said  governor  and  company ;  and  all  payments  made  in  pur- 
suance of  such  drafts  or  orders  respectively,  shall  be  deemed 
and  taken  to  be  payments  made  by  the  said  conuntssionerf  ftr 
the  reduction  of  the  national  debt,  to  the  trustees  of  sudi  srag 
bank  respectively,  according  to  the  numerical  order  and  |irionrr 
of  date  m  which  the  original  receipts  for  money  deposited  oe 
account  of  such  saving  bfuiks  respectively  shall  have  been  and 
to  the  trustees  thereof  respectively,  in  manner  hereinbcfot 
mentioned. 

§  7.  Provides  and  enacts,  that  in  case  any  one  or  more  of  tbe 
said  trustees  who  shall  have  made,  given,  signed  and  exectittd 
any  such  appointment,  shall  at  any  time  appear  in  person  at  die 
office  of  the  said  commissioners,  and  require  payment  of  aoj 
sum  or  sums  of  money  which  might  be  required  by  die  persoo  or 
persons  authorised  to  receive  the  same  by  such  appointmenC,  sad 
if  he  or  they  produce  a  draft  or  order  signed  by  any  two  or  wot 
trustees  of  the  said  saving  bank,  and  if  the  identity  of  the  pep* 
of  the  said  trustee  or  trustees  so  appearing  shaQ  be  ascertaiDfli 
to  the  satisfaction  of  the  said  commissioners  or  their  officer,  < 
shall  be  lawful  for  the  said  officer  to  direct  payment  to  be  na^ 
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to  such  trustee  or  trustees  so  appearing,  of  any  sum  or  sums  iG.4.  c.85. 
required  to  be  paid  by  the  order  or  draft  of  any  two  or  more 
trustees  of  the  said  saving  bank,  in  like  manner  as  if  the  person 
er  persons  authorised  by  such  appointment  to  receive  the  same 
haa  required  such  payment ;  any  thing  hereinbefore  contained  to 
the  contrary  in  anywise  notwithstanding. 

§  8.  Enacts,  that  all  and  every  sum  and  sums  of  money  which  Sums  due  on 
shall  be  due  on  the  20th  day  of  November  1820,  or  on  the  20th  ""ting  deben- 
day  of  May  1821,  or  on  the  20th  day  of  Naven^er  or  20th  day  }^!^^^S5^ 
of  May  in  any  subsequent  year  after  the  passing  of  this  act,  for  NooembJ or 
interest  upon  or  in  respect  of  any  debenture  or  debentures  which  90th  May,  shall 
shsdl  have  been  or  shall  be  issued  under  the  said  before  recited  be  placed  to 
acts,  at  any  time  before  the  said  Ist  day  of  August  1820,  and  account  of  the 
which  may  be  outstanding  on  any  such  20th  day  of  November  or  ^^^  wd'the 
20th  day  of  May  respectively,  shall,  within  30  days  after  such  interest  shall  be 
20th  day  of  November  and  20th  day  of  May  respectively,  be  consolidated 
placed  to  the  credit  of  the  respective  saving  bank   on  whose  with  Uie  interest 
account  respectively  such  debentures  were  originally  issued ;  and  ••^ui'^g' 
the  said  interest  so  due  shall  be  consolidated  with  the  interest 
which  shall  accrue  from  time  to  time  on  every  such  20th  day  of 
November  and  20th  day  of  Mav  respectively,  upon  all  or  any 
other  sums  then  standing  on  ttie  account  of  such  respective 
saving  banks  under  and  by  virtue  of  this  act. 

§  £  Provides  and  enacts,  that  it  shall  be  lawful  for  the  trus-  Parties  may 
tees  of  any  saving  bank,  on  whose  account  any  such  outstanding  receive  the 
debentures  may  have  been  issued,  (by  an  order  made  under  the  ^ole  or  part 
hands  of  any  two  of  such  trustees,  in  such  form  as  the  said  com-  ®^^<^^n*^"'" 
missioners  shall  direct,  and  unon  the  production  of  the  deben-  take Trecdpt 
tures  to  which  such  order  shall  refer,  severally  indorsed  with  the  for  the  same, 
names  and  under  the  hands  of  the  same  two  trustees  who  shall  according  to  the 
sign  the  said  order,)  to  draw  upon  the  said  commissioners  for  provisions  of 
pa3rment  in  money  of  the  whole  or  of  any  part  of  the  principal        **^ 
sum  contained  in  any  such  outstanding  debenture  or  debentures 
(together  with  the  interest  due  thereon) ;  and  that  at  any  time 
on  or  after  the  21st  day  oi  December^  1820,  it  shall  be  lawful  for 
such  trustees  in  lieu  of  receiving  the  whole  amount  of  such  prin- 
cipal and  interest,  or  any  part  thereof,  in  money,  to  accept  from 
the  officer  of  the  said  commissioners  a  receipt  for  the  whole,  or 
for  any  part  of  such  principal  and  interest  according  to  the  pro- 
visions of  this  act,  dated  either  before  or  on,  or  after  the  said  21st 
day  of  December^  and  it  shall  be  lawful  for  the  said  officer  to 
indorse  such  order  of  the  said  trustees  for  pa3anent  of  the  whole 
principal  and  interest  of  such  debenture  or  debentures,  or  any 
•  part  thereof,  in  money,  in  the  manner  hereinbefore  directed,  or 
to  issue  and  deliver  to  the  person  or  persons  applying  for  the 
same,  a  receipt  carrying  interest  at  the  rpte  of  Sd.  per  centum  per 
diem  (accordmg  to  the  directions  contained  in  tliis  act)  for  such 
sum  of  moiiey  as  shall  be  required  by  such  order  of  such  trus- 
tees, and  such  sum  of  money  contained  in  such  receipt  shall 
thereupon  be  carried  to  the  account  of  the  trustees  of  such  sav- 
ing bank,  as  if  the  same  had  been  an  original  deposit  under  the 
directions  of  this  act,  and  shall  be  subject  to  all  the  regulations 
contained  in  this  act  and  in  the  said  recited  acts,  as  the  same  are 
altered  or  amended  by  this  act ;  and  all  debentures  which  shall 
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1  O.4.  c.  85.      be  so  paid  or  exchanged  shall  be  thereupon  cancelled,  and  shall 

cease,  determine,  and  become  utterly  void. 
Receipu  may         §  10.  Provides  and  enacts,  that  if  at  any  time  between  the  Ist 

'^deb^ntij"rii!"  day  of  August,  1820,  and  the  21st  day  of  Decembery  1820,  the 

n  ures.     ^f  Qg^^^g  gf  £^^y  saving  bank  shall  require  any  payment  to  be  made 

in  part  or  on  account  of  any  renewed  debenture,  it  shall  and  may 

be  lawful  for  the  said  trustees  to  require,  and  for  the  officer  of 

the  said  commissioners  to  issue  a  receipt  for  the  whole  of  the 

principal  and  interest  which  shall  remain  due  on  such  debenture, 

afler  deducting  the  payment  required  to  be  made  thereon ;  and 

the  sum  of  money  specified  in  such  receipt  shall  be  carried  to 

the  account  of  the  trustees  of  such  saving  bank,  in  like  manner 

as  is  hereinbefore  provided  and  directed  with  respect  to  receipts 

to  be  issued  at  any  time  afler  the  said  21st  day  ^December* 

Debenture!  §  11.  Provides  and  enacts,  that  nothing  in  this  act  contained 

may  be  paid  in   gh^H  extend  or  be  construed  to  prevent  die  trustees  of  any  sav- 

T'^ted "    "^        ing  bank  from  demanding  and  receiving  payment  in  stock,  of 

any  one  or  more  debenture  or  debentures  which  may  be  out- 
standing at  the  time  of  the  passing  of  this  act,  accorduig  to  the 
provisions  and  regulations  prescribed  by  the  said  recited  acts, 
or  either  of  them,  in  case  such  trustees  shall  think  fit  to  demand 
and  require  the  same. 
Charitable  §  12.  Enacts,  that  it  shall  be  lawful  for  the  trustees  of  any 

societies  may  charitable  institution  or  society  in  England^  from  time  to  time 
""rtul^ns^of  their  ^®  subscribe  the  whole  or  any  part  of  the  funds  of  such  institution 
fVincls  into  tlie  ^  ®'  society,  as  they  shall  from  time  to  time  direct,  through  thdr 
funds  of  saving  treasurer,  steward,  or  other  officer  or  officers,  into  the  fands  of 
banks.  any  saving  bank,  provided  that  the  majority  of  the  trustees  of 

such  saving  bank  shall  signify  their  consent  to  receiving  the  same, 
and  under  such  terms  and  conditions  as  shall  be  specially  pro- 
vided for  that  purpose  by  such  trustees  or,  the  majority  of  them : 
Provided  also,  that  the  receipt  or  discharge  of  the  treasurer,  or 
other  officer  of  such  charitable  institution  or  society  for  the  time 
being,  for  any  money,  stock  in  the  public  funds,  or  other  security, 
paid,  transferred,  or  delivered,  according  to  the  requisition  of  such 
treasurer  or  other  officer  apparently  authorised  to  require  such 
payment,  transfer  or  delivery,  shall  be  a  sufficient  discharge  for 
Saving  bank       the  same ;  and  the  saving  bank  in  which  such  deposit  shall  be 
not  responsible   made  shall  not  be  responsible  for  any  misapplication  of  any  such 
for  any  mis-       money,  stock,  or  security,  by  the  person  or  persons  to  whom  the 
buch  money?      ^ame  shall  be  so  paid,  transferred  or  delivered,  or  for  any  want 

of  authority  of  the  person  or  persons  requiring  or  rec^ving  such 
pa3n[nent,  transfer,  or  delivery. 
Trustees  may  §  13.  Enacts,  that  in  all  cases  where  the  joint  stock  or  property 
make  rules  for  of  the  depositors  in  any  savings  batik  in  England  may  have  been 
the  application  or  may  be  increased  by  v^y  change  of  stock,  or  by  any  increased 
onncreased  ^^^^  ^f  interest  paid  or  to  be  paid  on  any  debentures  or  receipts, 
wTty.  ^  **'*^      beyond  the  rate  of  interest  payable  to  the  depositors  by  the 

original  rules  and  regulations  of  such  saving  basik,  or  by  any 
other  means,  it  shall  be  lawful  for  the  trustees  for  the  time 
being  of  any  such  saving  bank,  to  make  such  rules,  orders, 
and  regulations  for  the  application  and  disposal  of  any  increased 
stock  or  property  belonging  to  any  such  saving  buik,  to  and 
amongst  the  depositors  therein,  either  by  way  of  an  increase  of 
interest  beyond  the  rate  of  interest  originally  stipulated  to  be 
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paid  to  8uch  depositors,  or  by  way  of  bonus  or  increase  of  capital  i  6. 4.  c  83. 

to  the  sums  deposited  by  them  respectively ;  or  by  both  such 

means  as  the  trustees  and  managers  of  such  saving  bank,  or  the 

major  part  of  them,  at  any  general  meeting  to  be  duly  convened 

according  to  the  rules,  orders,  and  regulations  of  such  saving 

bank,  shall  from  time  to  time  think  fit 'and  proper;  and  that  it 

shall  be  lawful  for  such  trustees  and  managers,  or  the  major  part 

of  them,  from  time  to  time  at  any  other  general  meeting  so  duly 

convened,  to  revoke,  annul,  alter,  or  make  void  any  such  rules, 

orders,  and  regulations,  and  to  make  any  other  rules,  orders,  or 

regulations  relating  thereto,  as  such  trustees  and  managers  for 

the  time  being,  or  the  major  part  of  them,  shall  think  fit  and 

proper. 

§l14.  Provides  and  enacts,  that  whenever  the  sum  to  be  drawn  Drafbof2oool. 
for  by  the  trustees  of  any  saving  bank  shall  amount  to  2000/.  or  and  upwards, 
upwards,  the  draft  or  order  for  that  purpose  shall  be  signed  by  ^^^  ^  signed 
not  less  than  four  such  trustees ;  and  that  the  signature  of  each  aud°att«ted*by' 
and  every  of  the  said  four  trustees  shall  be  separately  attested  by  separate  wit- 
at  least  one  manager  of  such  saving  bank,  or  by  some  one  other  ncsses. 
credible  person ;  and  that  any  manager  or  other  person  attesting 
the  signature  of  any  one  of  the  said  four  trustees,  shall  not  be 
an  attesting  witness  to  the  signature  of  any  other  of  such  four 
trustees. 

§  15.  Enacts,  that  in  case  any  debenture  which  shall  have  been   Receipts  may 
issued  under  the  authority  of  the  said  recited  acts,  or  either  of  i>e  giv«n  under 
them,  at  any  time  before  the  passing  of  this  act,    shall  have  **J.*  j*?*^  ^'*" 
been  or  shall  be  lost,  destroyed,  or  defaced,  it  shall  be  law-  J^yg.  ^^^c.  on  ap- 
ful  for  the  said  commissioners  for  the  reduction  of  the  national  plication  of  two 
debt,  on  application  by  any  two  trustees  on  behalf  of  the  saving  trustees. 
bank  on  whose  account  such  debenture  was  originally  issued,  and 
upon  proving  on  oath  or  otherwise,  to  the  satisfaction  of  the  said 
commissioners,  of  the  date,  contents,  and  value  of  such  deben- 
ture, and  of  the  circumstances  of  the  loss,  destruction,  or  de- 
facing thereof,  to  direct  and  order  the  officer  of  the  said  com- 
missioners^ to  issue  to  the.  person  or  persons  making  such  applica-  ^ 
tion,  upon  their  giving  and  entering  into  Such  security  as  shall  be 
required  and  directed  by  the  said  commissioners,  (in  case  the  said 
commissioners  shall  think  any  such  security  to  be  requisite,)  a  re- 
ceipt carrying  interest  as  aforesaid,  according  to  the  directions 
contained  in  this  act,  for  a  sum  of  money  equal  in  amount  to  the 
principal  and  interest  due  on  such  debenture  so  lost,  destroyed, 
or  defaced ;  and  such  sum  of  money  shall  thereupon  be  carried 
to  the  account  of  the  trustees  of  such  saving  bank,  as  if  the  same 
had  been  an  original  deposit  under  the  directions  of  this  act,  and 
shall  be  subject  to  all  the  regulations  contained  in  this  act  and 
the  said  recited  acts,  as  the  same  are  altered  or  amended  by  this 
act. 

§  16.  Enacts,  that  afler  the  passing  of  this  act.  In  all  cases  Administnttion 
where  the  whole  estate  and  effects  of  any  deceased  depositor,  for  bonds,  &&  for 
or  in  respect  of  which  any  letters  of  administration  shall  be  «ff«^  of  depo- 
granted  pursuant  to  the  directions  of  the  said  recited  act  of  the  ^d^e^^^^te^  &^c* 
57th  year  of  his  late  majesty's  reign,  shall  be  under  the  value  of  under  this  act 
50^.  sterling,  no  stamp  duty  shall  be  chargeable  upon  the  bond  exempted  from 
required  to  be  given  by  the  administrator  for  the  due  administra-  stamp  duty, 
tion  of  the  effects  of  such  deceased  depositor,  nor  upon  any  affi- 
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davit  or  document  leading  to  or  connected  with  such  administra- 
tion ;  but  that  every  such  bond  and  affidavit  shall  be  exempted 
from  stamp  duty  in  like  manner  and  under  the  like  regulations  as  are 
provided  in  and  by  the  said  recited  act,  with  respect  to  such  let- 
ters of  administration ;  and  that  no  receipt,  nor  any  draft  or  order, 
nor  any  appointment  of  any  agent  or  agents,  nor  any  certificate 
or  other  instrument  for  the  revocation  of  any  such  appointment, 
nor  any  other  instrument  or  document  whatever,  required  or  au- 
thorised to  be  given,  issued,  signed,  made,  or  produced  in  pur- 
suance of  the  said  recited  act  or  this  act,  shall  be  subject  or 
liable  to  any  stamp  duty  whatever ;  any  thing  in  any  act  for  im- 
posing any  duty  of  stamps  to. the  contrary  in  anywise  notwith- 
standing. 

§  17.  Enacts,  that  whenever  any  trustees  or  managers  of  any 
saving  bank  shall,  at  any  time  after  the  expiration  of  six  months 
after  the  decease  of  any  depositor,  have  paid  and  divided  any 
sum  of  money,  not  exceeding  SO/.,  to  or  amongst  any  person  or 
persons  who  shall,  at  the  time  of  such  payment,  appear  to  such 
trustees  or  managers  to  be  entitled  to  the  effects  of  any  deceased 
intestate  depositor,  according  to  the  .statute  of  distributions,  the 
payment  of  any  such  sum  or  sums  of  money  shall  be  valid  and 
effectual  with  respect  to  any  demand  of  any  other  person  or  per- 
sons as  next  of  km  to  such  deceased  intestate  depositor,  or  as  the 
lawful  representative  or  representatives  of  such  depositor,  against 
the  funds  of  such  saving  bank,  or  against  the  treasurer  or  trus- 
tees or  managers  thereof;  but  nevertheless,  such  next  of  kin  or 
representatives  shall  have  remedy  for  such  money  so  paid  as 
aforesaid,  against  the  person  or  persons  who  shall  have  received 
the  same. 

§  18.  Enacts,  that  all  the  regulations  and  provisions  in  this  act 
contained,  relative  to  money  paid  into  the  bank  of  England,  and 
debentures  issued  on  account  thereof,  shall  be  applicable  to  pay- 
ments so  made,  and  debentures  issued  under  the  authority  of 
Stat.  59  Geo.  S«  c.  128.    Vide  Vol.  II.  p.  481—485. 

§  19.  Enacts,  that  it  shall  be  lawful  for  the  said  commissioners 
for  the  reduction  of  thenational  debt,  and  they  are  hereby  autho- 
rised and  empowered  to  appoint  and  employ  such  and  so  many 
clerks  and  other  officers  as  shall  be  necessary  for  canying  into 
execution  the  purposes  of  the  said  recited  acts  and  this  act; 
and  that  it  shall  be  lawful  for  the  lord  high  treasurer,  or  the 
commissioners  of  his  majesty's  treasury  of  the  united  kingdom  of 
Great  Britain  and  Ireland  u>r  the  time  being,  and  they  are  here- 
by authorised  and  empowered  to  settle  and  appoint  such  allow- 
ances as  shall  be  proper  for  the  service,  pains,  and  labour  of  any 
clerks  or  other  person  or  persons  to  be  appointed  and  employed 
by  the  said  commissioners  for  the  reduction  of  the  national  debt, 
in  manner  and  for  the  purposes  aforesaid,  and  out  of  any  aids  or 
supplies  which  shall  be  granted  for  the  service  of  any  year,  to 
discharge  and  pay  all  such  allowances  «nd  all  other  incidental 
charges  which  shall  necessarily  attend  the  execution  of  the  said 
recited  acts  and  this  act,  in  such  manner  as  to  them  shall  seem 
just  and  reasonable. 

§  20.  Enacts,  that  the  said  recited  acts  of  the  57  &  58  Geo*  3. 
and  this  act,  shall  be  construed  together  as  one  act,  so  far  as  the 
same  are  compatible  and  consistent  with  each  other,  and  so  far  as 
the  said  acts  are  not  expressly  repealed  or  altered  by  this  act. 
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g Y  Stat.  1  Geo.  4.  c.  1 15.  §  1.  so  much  of  stet.  5  Geo.  2.  c.  30.  §  1.    i  G.  4.  c  1 15. 
[ante  pa^e  235.]  as  inflicts  the  punishment  of  death  on  the   ^^f^^Qo 
offence  therein  recited  is  repealed.  c.  30.  $  l.  as 

§  2.  Enacts,  that  from  and  after  the  passing  of  this  act,  [25th  inflicts  the  pu. 
t/u/y,  1^20,]  all  persons  duly  convicted  of  any  of  the  offences  niabment  of 
hereinbefore  recited,  which  were  punishable  with,  death  under  the  <l«Bth. 
recited  act,  shall  be  liable  to  be  transported  beyond  the  seas  for  Iiutead  of  the 
life,  or  for  such  term,  not  less  than  seven  years,  as  the  court  be-  punishment  of 
fore  which  such  person  shall  be  convicted  shall  adjudge;  or  shall  be   fCTdtendieU  be 
liable,  in  case  the  said  court  shall  think  fit,  to  be  imprisoned  only,  i^gj^^  ^  tnn^ 
or  imprisoned  and  kept  to  hard  labour  in  the  common  gaol,  peni-  portaUoD,  &c. 
tentiary  house,  or  house  of  correction,  for  any  term  not  exceed- 
ing seven  years. 


M^StitXhS  {Bond  of  Indemnity.) 

YiAe  Stat.  54  Geo.  3.  c.  170.  §  8.  page  246. 

J  DDE  Y  ▼.  WoMeyy  H.  59  Geo.  3.    3  Moore^  C.  P.  21.    This  By  the  54  G.  5. 
was  an  action  of  debt  brought  by  the  plaintiffs,  as  overseers  c.  17a  §  s.  «i 
of  the  poor  of  the  parish  of  Maxey,  on  a  bond  given  by  the  de-  f^^  ^^  • 
fendants  to  indemnify  that  parish  a^nst  the  exj^ences  whidh  nSv  e*L!lkh"** 
might  be  incurred  by  the  birth  of  an  illegitimate  child.     The  de-  agMnsrS««c- 
fendants  pleaded  that  the  plaintife  were  not  overseers,  nor  was  pencesofebas. 
either  of  them  overseer,  of  the  poor  of  that  parish,  at  the  time  of  tard  child,  mutt 
the  commencement  of  tfiis  suit.    To  this  plea  there  was  a  general  ^'*'*"^'J? 
demurrer  and  joinder.    Copley  Serjt.  for  the  plaintiffs.    This  case  Sflorgwiji 
depends  entirely  on  the  construction  of  the  54  Geo.  3.  c.  170.  {  8.  for  the  time 
and  the  only  question  is,  whether  the  right  of  action  is  vested  in  bdng,  and  not 
the  overseers  for  the  time  being,  or  in  those  to  whom  the  bond  of  thoM  to 
was  given?   The  bond  here  was  given  to  the  present  plaintiffs,  '^o™. •*» bond 
who  were  not  in  office  at  the  time  the  action  was  brought ;  but  '^**  ****"' 
still  they  are  not  precluded  from  suing  the  defendants ;  for  the 
statute  does  not  prevent  them  from  their  right  of  action.    Blos^ 
set  Serjt.  contra,  was  stopped  by  the  Court.    Ld.  Ch.  J.  Dallas. 
From  the  construction  of  tne  8th  sect,  of  the  54  Geo.  3. 1  have  no 
doubt  but  diat  the  action  shoyld  have  been  brought  in  the  names 
of  the  overseers  for  the  time  bein^.    Park  J.  concurred.   -Bur-  R.  v.  Went, 
rough  J.  I  remember  reserving  a  similar  point  for  the  opinion  of  ^ol.  III. 
the  judges,  which  came  before  me  on  tne  construction  of  ano-  P*  ^^^* 
ther  act  of  parliament.   It  was  an  indictment  for  felony ;  and  they 
held  that  the  property  should  be  laid  in  the  names  of  the  over- 
seers for  the  time  being,  and  not  in  the  names  of  those  who  were 
in  office  at  the  time  the  offence  was  committed.    Richardson  J. 
The  statute  54  Geo.  3.  particularly  specifies  that  all  securities 
given  to  indemnify  a  parish  for  the  maintenance  of  illegitimate 
VOL.  I.  3  n 
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children,  shall  be  vested  in  the  overseers  for  the  time  being.    I 
therefore  think  that  they  alone  are  entitled  to  sue.    Jadgment  for 
the  defendants. 
Obligee  in  Where  the  obligee  in  a  bastardy  bond,  afler  the  bond  bad  been  for- 

bond  becoming    feited,  became  bankrupt  and  obtained  his  certificate ;  the  Court  of 
bankrupt.  King's  Bench  held,  that  the  parish  officers  were  not  thereby  pre- 

cluded from  recovering  upon  the  bond  Airther  expences  incurred 
subsequently  to  the  bankruptcy.  The  Overseers  of  St*  Martin-in- 
the  Fields  v.  Warren,  E.  58  Geo.  S.  iB.S^  A.  491. 

Vide  Cole  v.  Gotoer,  —  Middleham  v.  BeUerby,  —  Slraii^ensays 
V.  Robinson. —  Stainforth  v.  Siaggs,  ante  pages  248.  S^Q. 
A  receipt  for  a  Wathins  v.  Hewlett ,  E.  59  Geo.  S.  1  Brod.  Sf  Bing.  1.  S  Moore, 
promissory  note,  C.  P.^ll.  This  was  an  action  for  money  lent,  money  had  and 
expressing  a  received,  and  on  the  other  money  counts ;  and  upon  the  'trial  of 
prospective  and  ^^^  ^ygg  ^t  GuHdhoB,  at  the  sittings  afler  Hilary  term,  1819, 
sideratfon'^""  ^®^®'®  Dallas  C.  J.  it  appeared,  that  the  plaintiff  having  been 
which  the  mo-  charged  as  the  putative  father  of  a  child,  wherewith  a  pauper  of  the 
ney  thereby  parish  of  Homeld  was  pregnant,  and  which  was  likely  to  be  bom 
Aecurcd  is  to  be  a  bastard,  and  to  be  chargeable  to  the  parish,  gave  the  defendant, 
pud,  may  be  ^j^^  ^^  ^^^  ^  parish  officer  of  Horfieldf  his  promissory  note  for 
dence  osYre-  ^^'^  upon  which  the  defendant  gave  him  a  receipt,  upon  the  ap- 
ccipt  on  a  re-  propriate  receipt  stamp,  expressmg,  that  the  defendant  had  "  re- 
ceipt stamp,  and  ceived  of  the  plaintiff,  a  bill  at  two  months  for  35/.  which,  when 
does  not  require  paid,  would  discharge  him  from  the  expences  of  an  illegitimate 
an  agreement  child,  which  was  likely  to  become  chargeable  to  the  defendant's 
dence'o?a^'ii-  P&"A^*"  "^^^  defendatit  negotiated  this  note,  and  received  thereon 
tract.  the  sum  therein  specified,  and  the  note,  when  due,  was  paid  by 

Tf  the  putative  the  plaintiff.  The  child  was  born  a  bastard,  and  died  a  few  days 
fatberof  abaa-  afler  its  birth,  and  there  was  no  distinct  evidence,  that  any  part 
tard,  pay,  before  of  the  35/.  was  expended  by  the  parish,  on  its  birth,  main- 
its  birth,  a  fixed  tenance,  or  burial.  The  plaintiff  now  sued  to  recover  the  residue, 
^iS^  %cere^  ^  money  had  and  received  to  his  use,  upon  the  authority  of 
discharge  him  Stainforth  v.  Staggs^  I  Campb.  398.  (n.)  and  .the  King  v.  Afar- 
of  all  future  tin^  2  Campb.  268.  —  HtUlock  Serjt.  for  the  defendant,  contended, 
responsibility  that  the  receipt  offered  in  evidence,  was  offered  as  proof  of  a 
for  the  main-  contract  which  subsisted  between  the  parties,  stipulating  the 
cMlT^afterthe  terms  on  which  the  sum  of  35^  was  paid;  and  that  whether 
birthand  death  the  paper  itself,  contained  the  contract,  or  were  only  evidence  of 
of  the  child  he  the  contract,  the  subsisting  stamp  act  55  Geo.  3.  c.  184.  required 
may  recoTer  that  it  should  bear  an  agreement  stamp.  Dallas  C.  J.  was  of 
*Ta'"*^''  P"*  opinion,  that  the  evidence  was  admissible,  but  reserved  the  ob- 
mnaTnTun^c^  lection ;  and  there  being  no  proof  of  an^  money  expended  on  the 
pended,  as  had  infant,  a  verdict  passed  for  the  plaintiff  for  35/.  with  liber^  to 
and  received  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  evidence  had 
his  use.  been  improperly  admitted.     HuUock  Serjt.  now  move4  to  set 

aside  the  verdict  and  enter  a  nonsuit;  he  admitted,  that  after  the 
cases  above  cited,  he  could  not  contend  that  the  action  was  not 
maintainable,  but  he  renewed  the  objection,  that  this  paper  was 
offered  as  evidence  of  a  contract,  and,  therefore,  ought  to  have 
been  marked  with  an  agreement  stamp ;  to  make  it  admissible  in 
evidence  merely  as  a  receipt,  it  ought  not  to  contain  any  thing 
be3jond  the  bare  fact  of  payment  of  the  money.  Park  J. 
This  objection  would  in  all  cases  confine  the  use  for  which  a 
receipt  can  be  produced  in  evidence  to  the  bare  fact  of  the  pay** 
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ment  of  a  sum  of  money  excluding  all  etidence  of  the  con- 
sideration on  which  it  was  paid.  Burrough  J.  The  right  to 
recover  this  money  proceeds  not  on  any  contract,  but  on  the 
lacts  which  have  subsequently  to  this  payment  occurred,  the 
birth  and  death  of  the  infant  Suppose  tnere  were  a  receipt  for 
.100/.  for  building  a  house,  or  for  a  house  to  be  built,  would  that 
be  incapable  of  being  produced  in  evidence,  as  being  proof  of  an 
agreement  ?  Richardson  J.  The  objection  goes  to  this  extent ; 
that  if  in  any  case  a  receipt  notices  the  terms  or  consideration 
of  the  payment,  it  requires  an  agreement  stamp.  This  action 
proceeds  not  on  any  agreement  contained  in  this  paper,  but  on 
the  ground,  that  upon  ue  facts  of  this  case  a  part  of  this  money 
is  become  recoverable  by  the  law  of  the  country.  The  receipt 
merely  shews  the  money  to  have  been  paid  on  account  of  Uie 
maintenance  of  a  bastard  child.  The  doctrine  contended  for 
would  go  to  this  extent,  that  a  receipt  must  never  express  any 
ihyig  except  the  bare  fact  of  payment  of  a  sum  of  money.  . 
Rule  refused. 

Ba0tarli0  (Order  —  enforcing.) 

Vide  ante,  p.  251— 25S. 

Robson  V.  Spearman  and  another^  E*  1  Geo.  At.    S  B.  &  A.  ^  wamint  for 
493.     The  declaration  stated  that  defendants  made  an  assault  tbeconunit- 
upon  the  plamtiff,  and  seized,  &c.  and  imprisoned  him,  without  ^^^^^||!2 
reasonable  cause,  in  a  certain  gaol,  &c.  for  six  days,  and  until  he  of  a  blrtivd*" 
paid  a  large  sum  of  money.     Plea,  not  guilty.    At  the  trial  at  child,  until  be 
the  last  spring  assizes  for  Northumberland^  before  Bauley  J.,  it  «bouId  pay  a 
appeared  that  the  plaintiff,  against  whom  a  regular  oroer  of  fili-  •um  due  for  the 
ation  had  been  previously  made,  had  been  conunitted  by  tibe  SJ*SlildMld*^ 
warrant  of  the  defendant  Svearman^  who  was  a  majnstrate,  for  i^gij  accus. 
not  having  paid  the  arrears  aue  under  that  order.    The  warrant  tomcd  fees^  or 
being  produced,  appeared  to  be  for  the  commitment  of  the  plain-  »n^  Ae  tkauld 
tiff  to  the  gaol  of  Morpeth^  until  he  should  pay  the  sum  due^  ^  othtrwue  de^^ 
and  legal  accustomed  fees^  or  until  he  should  be  otherwise  cfe-  ^^  ^^ 
livered  by  due  course  of  kno.    The  plaintiff  having  been  im-  i,  bad,  Oie  ^ 
prisoned  six  days,  paid  the  money,  ana  was  discharged.    It  also  magUtimie  not 
appeared,  that  the  notice  which  was  given  to  the  defendant  being  author 
Spearman^  pursuant  to  the  stat.  24  Geo.  %  c.  44>.  after  reciting  the  "^  under 
arrest  and  imprisonment  of  the  plaintiff,  and  that  he  was  com-  tst^l^h^ 
pelled  to  pay  a  sum  of  money  in  order  to  obtain  his  discharge,  Michawammt. 
stated  that  a  precept  called  a  latitat  would  be  issued  against  him 
for  the  said  imprisonment  and  sum  of  money.     It  was  contended 
for  the   defenoants,  that  this  notice  was   insufficient;  but  the 
learned  judge  overruled  this  objection,  and  being  also  of  opinion 
that  the  warrant  was  illegal,  inasmuch  as  by  the  49  Geo.  3; 
c.  68.  §  3.   the  magistrate  was  empowered  only  to  commit  for 
three  months,  unless  the  money  be  sooner  paid  (whereas  here 
the  commitment  was  general,  being  until  he  should  pay  the 
money),  he  directed  the  jury  to  find  a  verdict  for  he  plaintiff 
against  the  defendant   Spearman.     The  other  defendant,  who 
was  the  constable  who  executed  the  warrant,  had  a  verdict. 
And  now  -—  Cross  Serjt.  moved  to  enter  a  nonsuit.    Here  the 
defendant  was  discharged,   in  point  of  fact,  within  the  three 
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months  for  which,  by  the  49  Geo.  S.  c.  68.  he  might  have  been 
committed.  If  he  had  been  detained  beyond  that  period  under 
the  warrant,  he  might  have  had  some  ground  for  the  action.  On 
the  second  point,  he  cited  Strickland  v.  Ward^  7  T.  R»  631. 
Here  the  notice  given  was  of  an  action  against  the  magistrate 
alone,  and  it  was  stated  to  be  for  the  said  imprisonment  and  sum 
of  money.  The  action  commenced  was  for  assault,  battery,  and 
false  imprisonment,  and  was  a  joint  action  against  the  magistrate 
and  constable.  Abbott  C.  J.  I  am  of  opinion  that  the  warrant  in 
this  case  was  illegal,  not  being  such  as  the  justice  had  authority 
to  make.  It  was  his  duty  to  have  pursued  tiie  words  of  the  stat. 
of  the  49  Geo.  S.  c.  68.  If  he  had  so  done,  it  would  have  given 
the  party  committed  the  option  either  of  paying  the  money,  or 
of  staying  three  months  in  prison,  and  being  thereby  alto^ther 
discharged  from  the  pa3anent.  This  warrant  is  for  his  imprison- 
ment tifi  he  shall  pay  the  money,  and  deprives  the  party  of  that 
advantage.    This  diffence  is  a  most  material  one,  and  it  gives  the 

Sarty  committed  a  right  of  action  against  the  magistrate.  There 
oes  not  appear  to  me  any  weight  in  the  other  objection.  The 
only  effect  which  the  omission  of  any  mention  of  a  battery  in 
the  notice  could  produce,  would  be  to  prevent  the  plaintiff  at  the 
trial,  from  giving  evidence  of  a  battery.  It  was,  however,  quite 
sufficient  to  apprise  the  magistrate  of  the  nature  of  the  action 
about  to  be  brought  against  him,  so  as  to  have  enabled  him, 
if  he  had  thought  proper,  to  have  tendered  amends.  I  can 
see,  therefore,  no  ground  for  disturbing  the  present  verdict. 
Rule  refused. 

Badtartitl  (Appeal) 

Vide  ante  page  265. 

By  49  G.5.  The  King  v.  The  Justices  of  Herefordshire j  E.  1  Geo.  4.  3  B. 

^^^'  is.     ^  ^  j§,  5gl,      One    Joseph    Stinton    having    had    an    order    of 

Mticeof  t^*  ^^*^®**  made  on  him,  as  the  father  of  a  bastard  child,  served 

intttDtioD  to  ^  notice  of  appeal  to  the  quarter  sessions  for  the  county  of 

appeal  Is  re-  Hertford,  on  the  morning  of  the  9th  of  October.     Tlie  sessions 

quired.    Held,  were  holden  on  the  19th  of  the  same  month :  and  the  Court  re- 

tiiat  the  ten  fused  to  enter  on  the  appeal,  being  of  opinion  that  the  notice 


takefTezd^  **  insufficient ;  the  stat.  49  Geo.  3.  c.  68.  §  5.  requiring  that  the  pcr- 
■ivelT, botbof  ^^^  aggrieved  by  such  an  order  should  give  notice  10  clear  davs 
thedajofseiT-  before  the  quarter  sessions,  of  his  intention  to  appeal,  and  the 
ingthenotioe  cause  and  matter  thereof.  fV.E,  Taunton  havmg  obtained  a 
^A^ day  of  rule  nisi  for  a  mandamus  to  the  justices  to  receive  the  appeal, 
holdiBf  the         Abraham  now  shewed  cause  against  it,  and  relied  on  the  words 

of  the  statute,  which  could  only  be  satisfied  by  a  notice  wherein 
there  should  be  ten  clear  days,  exclusive  of  the  day  of  serving  it 
and  the  day  of  holding  the  sessions.  —  W.  E.  Taunion  contr^f 
contended  that  the  word  <*  clear"  meant  only  complete  days ; 
and  referred  to  the  computation  of  the  octave  of  Saini  Hilaryy 
and  the  quarto  die  post  of  the  term,  to  shew  that  the  days  of  a 
stated  period  were  in  law  generally  reckoned  both  indusivdy,  and 
that  all  that  the  legislature  had  m  view,  in  this  instance,  was  to 
prevent  such  a  computation  being  used.  But  the  Court  were  of 
opinion,  that  ten  clear  days  meant  ten  perfect  interveniiig  days 
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between  the  act  done  and  the  first  day  of  the  sessions,  and  held, 
therefore,  that  the  notice  was  defective;  and  they  referred  to 
Roberts  V*  Staceif.     \S  East.2\.     Rule  discharged. 


BlaCl^  Titt  (43  G,  8.  c.  58.) 

Vide  ante,  p.  292.    Note  (a). 

'^Y  Stat.  1  Geo.  4.  c.  90«  §  11.  it  is  enacted  that  all  and  every  i  g.4.  c.9a 

the  crimes  and  offences  mentioned  in  the  act  43  Geo,  S.  c,  58.  Offeocw  under 

which,  after  the  passing  of  this  act,  shall  be  committed  upon  the  43G.3.C.58. 

high  seas,  out  of  the  body  of  any  county  of  this  realm,  shall  be  committed 

and  they  are  hereby  declared  to  be  offences  of  the  same  nature  "^^  **hL^^i 

respectively,  and  to  be  liable  to  the  same  punishments  respec-  HTfelonics 

tively  as  if  they  had  been  committed  upon  the  land  in  England  under  ss  H.  8. 

or  Ireland f  and  shall  be  enquired  of,  heard,  tried,  and  determined  c.  !£• 
and  adjudged,  in  the  same  manner  as  treasons,  felonies,  murders, 
and  confederacies  are  directed  to  be  by  stat.  28  Hen.  8.  c.  15. 


Bla0p][)emp« 

Vide  ante,  p.  298. 

JHE  King  v.  Richard  Carlisle,  Af.  60  Geo.  3.  SB.Sf  A.  161. 
"^  The  Stat.  9  &  10  IV.  3.  c.  32.  has  not  altered  the  common 
law,  as  to  the  offence  of  blasphemy,  but  only  given  a  cumulative 
punishment.  It  is,  therefore,  still  an  offence  at  the  oommon  law 
to  publish  a  blasphemous  libel. 

The  King  v.  Mary  Carlisle,  M.  60  Geo.  3.  SB.Sf  A.  167.  It 
is  not  lawfiu  to  publish  even  a  correct  account  of  the  proceedings 
in  a  court  of  justice,  if  such  an  account  contain  matter  of  a 
scandalous,  blasphemous,  or  indecent  nature. 


Brit^ges;  ^injuring.) 

'PY  Stat.  1  Geo.  4.  c.  116.  §2.  it  is  enacted,   that  such  parts  iG.4.cii6. 

of  all  former  acts  relating  to  bridges,  as  enact,  that  if  any  $  *2. 

person  or  persons  shall  wilfully  and  maliciously  blow  up,  pull  ^  ""*^*'  ^ 

down,  or  destroy  any  bridge,  or  any  part  thereof,  or  attempt  so  J^aJ^'i^^e"* 

to  do,  or  unlawfully  and  widiout  authority  remove  or  take  any  punishment  of 

works  thereto  belonging,  or  in  anywise  direct  or  procure  the  persons  for  de- 

same  to  be  done,  such  offender  or  offenders,  being  thereof  law*  ttroying  bridges 

fully  convicted,  shaU  be  adjudged  guilty  of  felony,  and  shall  *^^  "• 

Buf&T  death  as  a  felon  without  benefit  of  clergy,  shall  from  and  ^^'^   ' 

3h  3  ^ 
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after  the  paiung  of  thk  act,  be,  and  the  same  are  hereby  re- 
pealed. 


)l5tttial  of  DeaD  l^utnan  l&oDies; 

cafiit  on  ^|)ore. 

Order  for  reimbursement  on  stat.  48  Geo*  S.  c.  75.  f  6. 

Ante,  p.  410. 

To  the  Treasurer  of  the  county  of  Devon. 

T  J.  P.  esquire f  one  of  hu  majettys  jusUces  of  the  peace  Jor  tie 

'  county  of  Devon,  havine  enquired  into  and  ascertained  upon 

oathf  the  payments^  costsy  cnargeSf  and  expences^  in  the  account 

annexed^  amounting,  to  the  sum  of*  incurred  by  the  over- 

seers  of  the  poor  of  the  parish  ojT  Z.  in  the  said  county^  by  reason 

of a  dead  human  body  having  been  founds  cast  by  the  sea^  on 

the  shore  of  the  aforesaid  parish^  on  the  ■  day  of 

'inierreab 


one  thousand  eight  hundred  and  ■     ■  and  inierreaby  the 

overseers  of  the  poor  at  the  like  sums  as  in  cases  of  burials  made  at 
t  he  expence  of  the  said  parish^  Do  hereby  order  you^  immediately 
on  sight  hereof  to  pay  uiUo  A.  O.  overseer  of  the  poor  of  the 
before-mentioned  parish^  the  said  sum  of  according  to  an 

act  passed  in  the  fortu'eifrhth  year  of  the  reign  of  his  late  majesty 
king  George  the  tnirtC intttulea,  **  An  act  Jbr  providing  suitaUe  in- 
terment in  church-yards  or  parochial  burying-grounds  in  England, 
Jor  such  dead  human  bodies  as  may  be  cast  on  shore  from  the  seoj 
in  cases  of  vsreck  or  otkerwisey**  and  the  same  toiU  be  allotoed  you 
in  your  accounts.     Given  under  my  hand^  at '  in  the  said 

county  of  Devon,  this  ■  day  of'  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  tiventy,  J.  P. 


Clerit  of  tt^t  0eace  anD  Cletft  of 

SS  G.3.  c.  49.  "R^  ^^^-  ^^  ^^^*  ^*  c.4f9.  §  1.  Annual  returns  of  persons  com- 
mitted, tried  and  convicted  for  criminal  ofiences  and  misde- 
meanors, are  required  to  be  made  to  his  majesty's  principal  secre- 
tary of  state  for  the  home  department  by  clerks  of  assize,  clerks  of 
the  crown,  clerks  of  the  sessions  of  oyer  and  terminer  and  gad 
delivery,  clerks  of  the  peace  and  town  clerks  under  penalty  (^ 
100/. 

By  §  3.  The  iustices  of  assize,  &c.  are  to  settle  the  allowances 
to  be  made  to  the  said  clerks  for  their  care,  pains,  &c.  to  be  paid 
out  of  the  county  rates.    A  form  of  i«tum  is  given  in  the  act. 
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Commitment  {To  what  place.) 

Vide  ante,  p.  553. 

gTAT.  1  Geo.  4.  c.  14,  [passed  28th  February  1820.]  after  re- 
citing  that   ''  whereas  the   trial  of  capital  offences  before 
justices  of  peace,  within  local  and  exclusive  jurisdictions  not 
being  counties,  may  be  attended  with  inconvenience,  and  it  is 
desirable  that  some  remedy  should  be  provided  for  the  same ;" 
enacts,  '<  that  the  justices  of  the  peace  acting  within  and  for  Power  to 
any  town,  liberty,  soke  or  place,  not  being  a  county,  but  having  justices,  acting 
an  exclusive  jurisdiction  for    the    trial    of  felonies  and  mis-  »n*nyp^«» 
demeanors  committed  within  the  same,  shall  from  and  after  the  county  to  com- 
passing of  this  act,  have  full  power  within  their  respective  limits,  mit  offenders 
at  their  discretion,  to  commit  any  person  duly  charged  before  to  the  gaol  of 
them,  or  any  of  them,  with  any  capital  offence  committed  within  ^«  county, 
such  limits,  to  the  gaol  of  the  county  within  which  such  town, 
liberty,  soke  or  place  shall  be  situated,  then  to  be  tried  at  the 
next  session  of  oyer  and  terminer  or  general  gaol  delivery,  to  be 
held  in  and  for  such  county,  in  the  same  manner  as  if  such  of- 
fence had  been  committed  within  any  other  part  of  the  same 
county,  and  as  if  such  person  had  been  committed  by  any  other 
justice  of  the  same  county,  not  being  within  such  limits." 

§  2.  Enacts,  '*  that  in  all  cases  where  any  justice  or  justices  of  Justices  au- 
the  peace,   under  the  authority  of  this  act,  shall  commit  any  thorised  to 
person  to  the  county  gaol,  it  shall  be  lawful  for  such  lustice  or  *>">d  over  wit- 
justices,  and  he  and  they  is  and  are  hereby  authorised  and  re-  ^l^^^^j^*^ 
quired  also  to  bind  over  all  necessary  parties  and  witnesses  by  gjfe  evidence 
recognisance,  to  prosecute  and  give  evidence  against  such  or-  at  the  sessiona 
fenders  at  the  next  sessions  of  oyer  and  terminer  and  general  of  oyer  and 
gaol  delivery,  and  to  transmit  such  recognisance,  and  all  de-  *«™»ne'; 
positions  taken  before  him  or  them  relating  to  the  charge,  to  mit  dl^litiona 
the  clerk  of  the  crown,  clerk  of  assize  and  other  proper  officer,  taken  before  °* 
to  be  filed  in  the  court  of  oyer  and  terminer  and  general  gaol  them  to  the 
delivery  for  such  county,  to  the  intent  that  the  same  may  be  clerk  of  the 
used  or  put  in  force  by  the  judge  or  judges  of  the  said  court,  as  crown,  &c 
he  or  they  shall  deem  proper,  according  to  law." 

§  3.  Provides  and  enacts,  that  in  all  cases  of  any  commit-  Expences  of 
ment  to  the  county  gaol,  under  the  authority  of  this  act,  all  the  the  prowcutioa 
expences  to  whieh  the  county  may  be  put  by  reason  of  such  ^  ^  P«d  by 
commitment,  together  with  adl  such  expenses  of  the  prosecution  S^JJ^^^j^ 
and  witnesses  as  tiie  judge  shall  be  pleased  to  allow  by  virtue  of  ^y^  ^^  '^"^ 
any  law  now  in  force,  shall  be  borne  and  paid  by  the  said  town,  fence  shall  be 
liberty,  soke  or  place  within  which  such  offence  shall  have  been  committed, 
committed,  in  like  manner  and  to  be  raised  by  the  same  means 
whereby  such  expences  would  have  been  raised  and  paid,  if  the 
offender  had  been  prosecuted  and  tried  within  the  limits  of  such 
exclusive  jurisdiction ;  and  that  the  judge  or  court  of  oyer  and 
terminer  and  general  gaol  delivery,   shall  have  full  power  and 
authority  to  make  such  order  touching  such  costs  and  expences 
as  such  judge  or  court  shall  deem  proper ;  and  also  to  direct  by 
whom  and  m  what  manner  such  expences  shall  in  the  first  in- 
stance be  paid  and  borne,  and  in  what  manner  the  same  shall  be 

3h  t 
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repaid  and  raised  witliin  the  limits  of  such  exduaive  jurisdic' 
tion,  in  case  there  be  no  treasurer  or  other  officer  within  the 
same,  who,  by  the  custom  and  usage  of  such  place,  ought  to  paj 
the  same  in  the  first  instance. 

Commttimnt  (Form  —  Conclusion.^ 

Vide  ante,  p.  555. 

Rex  V.  James  Gordon  M.  1777.  I  B.Sf  A.  572.  (»)  James  Gor- 
don being  committed  to  New  Prison,  ClerkentoeU^  till  the  next 
general  sessions,  for  assaulting  a  custom-house  officer's  assistant 
in  execution  of  his  duty.  —  Motion  for  a  habeas  corpus^  because 
the  Stat.  1S&  14  C.2.  c.  11.  directs  that  such  offender  shall  be 
committed,  without  bail,  till  the  next  quarter  sessions.  Writ  of 
habeas  corpus  granted  by  the  Court.  Afterwards  the  defendant 
being  brought  up,  the  keeper  of  new  prison  returned  the  warrant 
of  commitment,  which  appeared  to  be  to  the  general  sessions ;  but 
he  also  returned  a  warrant  of  detainer  for  the  same  offence,  issued 
the  day  before  he  was  brought  up,  by  the  same  justice,  which 
was  till  the  next  quarter  sessions.  The  defendant,  therefore,  was 
remanded  without  opposition,  the  warrant  of  detainer  being 
strictly  regular. 

Warrant  of  Distress  for  Expences  when  a  Person  is  com-  . 

mitted  to  Gaol.     Vide  ante^  p.  556. 

Westmorland.    To  the  constable  of  ■  in  the  said  county. 

J^HEREAS  by  xvarrant  under  the  hand  and  seal  of  me^  J.  P. 
esa.  one  of  his  majesty's  justices  of  the  peace  in  andjkn  the 
the  saia  county  o/*  Westmorland,  bearing  date  the  — ..«—  day  of 

■        in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

'  A.  O.  late  of  ■  in  the  said  county^  labourer^  toas 

committed  to  the  common  gaol  [or,  as  the  case  may  be  *]>  o/  the 
said  county  of  Westmorland,  Jbr  [here  state  the  offence  or  mis* 
demeanor],  he  the  said  A.  O.  having  means  or  ability  to  bear  his 
otim  reasonable  charges  Jbr  so  conveying  or  sending  htm  to  the  said 
gaol  [or,  as  the  case  may  be],  and  the  charges  of  those  appointed 
to  guard  him  thither  g  and  whereas  A.  C%  constable  of  the  parish  of 
'  in  the  said  county^  whoy  in  obedience  to  such  tponvnl 

conveyed  the  said  A.  O.  to  the  said  common  gaol  (or,  as  the  case 
may  be)  of  the  said  county  ^Westmorland,  hath  made  oath  b^bre 
me  the  said  justice,  that  the  said  A.  O.  re/used  at  the  time  of  his 
commitment  and  sending  to  the  said  common  gaol  (or,  as  the  case 
may  be),  to  defray  the  said  charges  of  conveying  him  as  a/bresaid^ 
and  did  not  then  pay  nor  hath  since  paid  the  same,  tohich  said 
charges  amount  to  the  sum  of  ■ 

These  are  therefore  to  command  you  to  sell  such  and  so  much  of 
the  goods  and  chattels  of  the  said  A.  O.  as  shall  satisfy  and  pay  the 
said  sum  of  ^  ■■ ,  being  the  charges  of  such  hu  convening  to 

the  said  gaol  (or,  as  the  case  may  be),  the  appraisement  to  be  made 
hy  Jour  of  the  honest  inhabitants  of  the  parish  where  each  goods 


•  See  ex  parte  Evans,  8  T.  R.  17Z 
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and  chattds  shall  be  ;  and  I  do  hereby  order  and  direct  the  goods 
and  chattels  so  to  be  distrained^  to  be  sold  and  disposed  of ^  at  the 
expiration  of  Jour  days  from  the  time  of  taking  such  distress,  «»- 
less  the  said  sum  of  Jbr  which  such  distress  shall  be  made, 

together  voiih  the  reasonable  charges  of  taking  and  keeping  such  dis' 
tress f  shaU  be  sooner  paidy  returning  the  overplus  upon  demand  to 
him  the  said  A.  O.  the  reasonable  charges  of  takin^y  keepings  and 
selling  the  said  distress  being  first  deducted.  And  if  sufficient  dis' 
tress  cannot  bejbund  of  the  goods  and  chattels  of  the  said  A.  0« 
whereon  to  levy  the  said  sum  of  '  that  then  you  certify  the 

same  to  mcy  together  with  this  warrant,  (riven  under  my  hand  and 
seal  at  '  in  the  said  county  of  Westmorland,  the  — — — 

day  of  — ' ^  in  the  year  of  our  Lord  one  thousand  eight  Aun- 

dred  and • 

J.  P.  (L.S.) 


Confe00ion. 

T^ IDE  ante,  p.564.  after  the  paragraph  from  ^East^s  P.  C.  p. 658.  r.  t.  Lingtte, 

add,  In  another  case,  tried  before  Mr.  Justice  Bayley,  where  Derby  Lent 
it  appeared  that  the  prisoner,  on  being  taken  into  custody,  had  ^/ p^'  ,, 
been  told  by  a  person,  who  came  to  assist  the  constable,  that  it  ^hediu 
would  be  better  for  him  to  confess,  but  that,  on  his  being  exa- 
mined before  the  committing  magistrate  on  the  following  day,  he 
was  frequently  cautioned  by  the  magistrate  to  say  nothing  against 
himself,  a  confession  mider  these  circumstances  before  the  ma- 
gistrate was  held  to  be  clearly  admissible. 

In  a  third  case,  which  may  be  mentioned  on  this  subject,  where  R.T.Haidwick 
the  counsel  for  the  prisoner  objected  to  the  admissibility  of  a  Nottingiiani 
confession  made  before  the  committing  magbtrate,  and  offered  to  Lent  Am.]  si  i. 

Srove,  that  the  wife  of  the  constable  had  told  the  prisoner,  some  ^^J\.^^*  ^  '^' 
ays  before  the  commitment,  that  it  would  be  better  for  him  to  ^ 

confess,  Mr.  Baron  Wood  overruled  the  objection,  and  admitted 
the  confession.  The  effect  of  an  antecedent  promise,  of  favour, 
in  rendering  a  confession  before  a  maeistrate  madmissible,  must 
depend  upon  the  nature  of  the  promise,  the  time  and  circum- 
stances in  which  it  was  made,  ana  on  the  situation  of  the  person 
from  whom  the  promise  came.  A  promise  held  out  by  the  prose- 
cutor, recently  before  the  examination,  or  by  the  constable  who 
had  the  prisoner  in  custody,  may  be  supposed  to  have  great  in- 
fluence. On  the  other  hand,  a  promise  made  some  time  before, 
by  some  indifferent  person,  who  interfered  oflSciously  without  any 
kmd  of  authority,  and  promised  without  the  means  of  perform- 
ance, can  scarcely  be  deemed  sufficient  to  produce  any  effect, 
>  even  on  the  weakest  mind,  as  an  inducement  to  confess.    Phill. 

Ev.  US.  ^A  edit. 
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m 

Vide  ante,  p.  580. 

"l^^HERE  an  officer  acted  illegally  in  breaking  open  outer  doors 
for  the  purpose  of  executing  a  warrant  or  distress  for  a 
church  rate,  but  in  the  supposed  hondjide  execution  of  his  duty ; 
the  Court  of  K.  B.  held  that  it  was  a  case  within  the  statute,  liout- 
ing  the  action  to  be  brought  within  three  months ;  the  legislature 
intending  to  give  this  protection  in  cases  where  he  had  acted 
illegally  through  ignorance  or  inadvertence.  Theobald  v.  Crick' 
more,  H.  58  Geo.  8.  \  B.  8^  A.  227. 

Where  a  constable  acted  without  a  warrant  or  being  called 
upon  to  act,  but  of  his  own  discretion,  Abbott  C.  J.  held  that  he 
was  still  entitled  to  the  protection  of  the  statute,  21  </•  1.  c.  4.  §  2. 
By  the  words  in  the  statute,  "  bif  virtue  of  his  office"  was  to  be 
meant,  that  he  was  acting  under  colour  of  his  office,  intending  to 
act  in  the  character  of  a  constable ;  and  the  venue  being  mis- 
conceived, defendant  was  acquitted.  Staight  v.  Gee  and  Caroer, 
Sitt.  at  Guildhall  after  M.  T.  59  Geo.  S.    2  Stark.  N.  P.  445- 

And  the  statute  protects  all  who  act  in  aid,  or  under  the  com- 
mand of  such  constable,  but  if  such  stranger  be  ti prime  mover  and 
principaly  he  is  not  entitled  to  the  benefit.     So  ruled  per  Abbott 
v/.  J.     o.  O. 
A  constable  Sarah  Parton  v.  Joseph  Williams  and  othersj   H.  GO  Geo.  S. 

acting  under  a   and  1  Geo.  4.    SB.8f  A.  880.      Trespass  for  taking  plaintiff's 
warrant  com-     goods  and  chattels.  Plea,  not  guilty.  At  the  trial  before  Richard- 
^^f^dA    *^"  ^*  *^  ^^  ^^  ^^  assizes  the  mateiial  question  of  fact  was, 
of  A.  tokiw*    whether  the  property  seized,  which  was  the  stock  of  a  ferm  at 
the  goods  of      Little  Wenlocky  belonged  to  the  plaintiff  who  was  the  widow  of  a 
B.  believing       former  lessee,  or  to  William  Parton,  her  eldest  son.    The  jury, 
them  to  belong  gf^^r  much  contradictory  evidence,  found  a  verdict  for  thejplain- 
A  ^iie  TO  «i-  ^^*    ^^  appeared  that  William  Parton  having  served  the  oflSce  of 
titled  to^  pro-  overseer,  was  189/.  in  arrear,  upon  the  balance  of  accounts*  The 
tection  of  the    two  first-named  defendants  Wuliams  and  Phipps,  were  the  suc- 
stst.  24  G.  s.     ceeding  overseers.    The  goods  in  question  were  seized  in  Sep- 
c.  44.  §  8.  and  timber  1816,  under  a  warrant  of  distress  issued  by  two  justices. 
^^  hS^"    '^®  defendant  Got^h  was  constable  of  Little  Wenlock,  and  the 
^^be  brought  defendant  Cooper  acted  in  aid'Of  the  other  three.  It  was  objected 
within  six  calen-  at  the  trial,  that  the  action  could  not  be  supported :  first,  because 
dar  months.      it  had  not  been  brought  within  six  calendar  months  after  the  act 
committed ;  and  secondly,  because  there  had  not  been  any  pie- 
vious  demand  of  a  copy  of  the  warrant.    The  learned  judge  re- 
served ttiese  points ;  and  in  last  Michaelmas  term,  a  nde  nisi  for 
entering  a  nonsuit  was  obtained  on  the  former  groimd  only,  the 
Court  being  clearly  of  opinion,  that  the  constable,  not  having 
acted  in  obedience  to  the  warrant,  which  directed  him  to  take  tiie 
goods  of  William  Parton  only,  the  magistrate  could  not  be  re- 
sponsible, and  therefore  there  was  no  necessity  for  demanding  a 
copy  of  the  warrant.    After  argument,  Abbott  C.  J.  Tlie  legis- 
lature manifestly  had  very  different  objects  in  view  in  the  6th  and 
8th  sections  of  the   statute  upon  which  the  present  question 
arises.    By  the  common  law,  an  officer  who  merely  executed  the 
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warrant  of  a  ma^stratle,  was  answerable  for  the  consequences,  if  paHon^*  WU- 
the  magistrate  acted  without  authority.    One  object,  therefore,  Uamsandoikert. 
of  the  legislature  was  to  relieve  the  officer  from  that  incon-  ^B^iJuA.  330. 
venience,  and  to  provide  that  if  he  acted  in  obedience  to  the 
warrant  of  the  magistrate,  he  should  be  protected.    That  was  the 
object  of  the  6th  section,  which  makes  it  necessary  to  demand  a 
copy  of  the  warrant  from  the  officer  before  he  can  be  sued.    If 
he  gives  that  copy,  although  the  party  may  be  entitled  to  an 
action  against  the  magistrate,  yet,  if  he  joins  the  officer  in  it,  the 
production  of  the  warrant  will  be  a  protection  to  the  latter,  and 
will  entitle  him  to  a  verdict.     The  6th  section  is,  therefore,  ob* 
viously  intended  to  protect  the  officer  in  those  cases  only  where 
the  justice  remains  liable.     And  it  is  necessary,  in  order  to  bring 
the  officer  within  it,  that  he  should  act  most  strictly  in  obedience 
to  his  warrant.    And  in  that  case  the  statute  gives  him  an  abso- 
lute protection  at  whatever  time  the  suit  may  be  brought  against 
him.    To  give  him  any  further  protection,  when  he  has  so  acted, 
does  appear  to  me  to  be  wholly  useless.   For  I  cannot  understand 
why  a  limitation  of  time  is  to  be  imposed  upon  any  action  which 
the  legislature  has  declared  not  to  be  maintainable  at  all.     The 
8th  section  must,  therefore,  have  a  very  different  object  in  view. 
It  enacts,  <'  that  no  action  shall  be  brought  against  any  justice  of 
the  peace  for  any  thing  done  in  the  execution  of  his  office,  or 
against  any  constable,  headborough,  or  other  officer  or  person, 
acting  as  aforesaid,  unless  within  six  calendar  months  after  the 
act  committed.'*    The  justice,  therefore,  is  protected  absolutely, 
unless  the  action  be  brought  within  that  period  of  time ;  he  has 
the  benefit  of  that  statutfd>le  limitation  for  whatever  he  may  do 
in  the  execution  of  his  office,  although  he  may  do  something  not 
iauthorised  by  law.     This  provision,  therefore,  is  evidently  in- 
tended  for  the  benefit  of  persons  who  intend  to  act  right,  but  by 
mistake  act  wrong.     The  section  then  proceeds  to  state,  '*or 
against  any  constid)le,  headborough  or  other  officer  or  person, 
acting  as  aforesaid^    And  it  has  been  argued  that  these  latter 
wor£  imply  that  the  officer  must  be  acting  in  obedience  to 
the  warrant  to  be  entitled   to  the  protection.     But  I  am  of 
opinion  that  they  are    to   be    taken    as    equivalent   to  those 
words  of  the  6th  section,    *'  acting  by  his  order  and  in  his 
aid,*'    in  which  case   they   are   coupled  with    the    antecedent 
word  "  person'*  alone.    I  have  already  assigned  the  reasons  which 
induce  me  to  think  that  this  proysion  cannot  be  confined  to 
cases  within  the  protection  of  the  6th  section.    It  may,  per- 
haps, be  too  much  to  say  that  it  will  apply  in  all  cases  where  the 
officer  may  have  acted  in  what  he  may  have  supposed  to  have 
been  the  due  execution  of  his  duty.    It  is,  however,  unnecessary 
to  decide  that  point  here.    Nor  is  it  necessary  to  pronounce  any 
opinion  upon  the  case  of  PostlethwaUe  v.  Gibson^  S  Esp,2!26*  where 
Lord  Kenyan  thought  that  unless  the  officer  had  a  warrant,  he 
was  not  protected  by  the  8th  section.    If  it  were  necessary  to 
determine  whether  a  constable,  who  without  a  warrant  acts  in 
the  execution  of  his  office,  and  in  the  discharge  of  his  ordinary 
duty,  be  entitled  to  the  protection  of  this  statute,  I  should  wisli 
for  further  time  to  consider  of  it.     But  in  Postlethtoaite  v.  Gibson 
the  constable  was  not  acting  in  the  execution  of  his  ordinary 
duty ;  for  it  is  no  part  of  that  duty  to  arrest  a  man  for  a  felony 
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PkirfonT.  WU-    upon  the  order  of  a  private  individual.    Any  person  who  is  not 
liamsandoiien,  a  constable  may  equallj  do  it ;  but  both  do  it  at  their  peril.    If 

it  turn  out  that  the  party  arrested  has  committed  a  felony,  then 
they  are  justified.  Here,  however,  the  conslyable  had  a  warrant, 
directing  him  to  take  the  ffoods  of  William  Parton.  He  went 
to  the  house  were  he  really  supposed  those  goods  were  to  be 
found,  and  it  occupied  a  jury  a  verv  considerable  time  to  decide 
whether  he  was  mistaken  or  not ;  he  meant,  therefore,  to  obey 
the  warrant;  and,  as  far  as  he  was  concerned,  he  was  acting 
bondjide  in  obedience  to  it.  It  afterwards,  however,  turned  out 
that  the  eoods  belonged  to  the  plaintiff;  and,  therefore,  he  wa» 
not  obeying  the  warrant  of  the  justice  so  as  to  make  the  justice 
responsible.  As  I  consider,  however,  that  the  8th  section  was 
intended  to  give  a  benefit  in  addition  to  that  given  by  the  6th 
section,  it  i^pears  to  me  that  this  case  falls  within  it.  And  I 
think,  abo,  that  the  officer,  as  far  as  regards  himself,  and  as  far 
as  regards  the  law  which  protected  him,  may  be  considered  as 
having  acted  bond  Jide  in  obedience  to  the  warrant  which  he  had 
received.  This  action  ought,  therefore,  to  have  been  brought 
within  the  period  of  six  months.  And  the  rule  for  entering  a 
nonsuit  must  be  made  absolute.  The  other  judges  concurring, 
rule  absolute. 

CotUJtaiilt  {Special) 

Vide  ante,  stat.  41  Geo.  S,  U.  K.  c  78.  p.  582. 

Stat.  1  Geo*  4.  c.  S7.,  intituled  '^  an  act  to  increase  the  power  of 
magistrates  in  the  appointment  of  special  constables  ;*'  after  re- 
citing that  whereas  doubts  have  arisen  whether  any  person  or 
persons  can  be  compelled  to  act  as  special  constables,  except  in 
any  actual  tumult,  riot,  or  felony :  and  whereas  it  is  expedient 
that  justices  of  the  peace  should  have  the  power  of  compelling 
certain  persons  to  act  as  special  constables,  not  only  in  case  St 
actual  tumult,  riot,  or  felony,  but  also  on  the  reasonable  appre- 
hension  thereof,  for  the  prevention  of  the  same :  enacts  and  de- 
^^^v^m    ^^^  thatjromand  after  the  passing  of  this  act,  [Sth  July  1820,] 
2^^|^|^^  10     in  tdl  cases  xohere  it  shall  be  made  to  appear  to  any  two  or  mart 
appoint  special  justices  of  the  peace,  acting  for  any  county y  city,  aivision,  riding, 
constables;         or  place,  by  the  information  on  oatn  of  Jive  respectable  householders 

of  such  county,  city,  division^  riding,  or  place,  that  any  tumult, 
riot,  orfdony  has  taken  place,  or  is  likdy  to  take  place,  and  may 
reasonably  be  apprehended,  such  justices  may  and  are  hereby  oai- 
thorised  to  caU  upon,  nominate,  and  appoint,  by  precept  in  writif^ 
under  their  hands,  any  householders  or  other  persons  {not  lega& 
exempt  from  serving  the  office  of  constable)  residing  within  thetr 
respective  divisions,  or  the  neighbourhood  thereof,  to  act  as  spedai 
constables  for  such  time  and  tn  such  manner  as  to  the  sasajus" 
tices  shall  seem  ft  and  necessary  for  the  preservation  of  the  pmbUc 
peace,  and  for  the  prevention  or  suppression  of  any  tumult,  riot^ 
or  felony  ;  and  the  said  justices  arenereby  empowered  to  administer 
to  such  person  so  appointed  the  usual  oaths  administered  by  law  to 
all  special  constables* 
Mlled  to  act,  ^  ^*  '^'^^'y  ^^  *»  cosc  antf  person  {not  legaUy  exempted  as 

luder  the  same  aforesaid)  so  called  upon,  nominated,  and  appointed  by  such  jau* 
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tiees  as  aforesaid^  shall  nesUct  or  refiise  to  take  upon  themselves 
the  office^  and  to  act  as  such  special  constable^  such  person  so  neg" 
leciing  or  refusing  shall  he  luMe  to  such  and  the  same  fines^  pC" 
nalties,  and  punishments^  as  persons  refusing  to  take  upon  them^ 
sdves  the  office  of  constable  are  itoto  by  tan  swjject  to* 

(  S.  Enacts,  that  it  shall  and  may  be  laxo/uljbr  the  Justices  qf 
the  peace,  assembled  at  the  generator  quarter  sessions  holden  for 
any  county,  city,  division,  riding,  or  place,  tohere  special  constat 
hies  shall  have  been  called  out  as  aforesaid,  to  oraer  and  direct 
such  reasonable  allotoances  Jbr  trouble  and  expences,  to  be  made 
to  any  person  or  persons  so  called  out  by  authority  qf  this  act,  as 
to  the  said  justices  shall  seem  Jit,  which  allowance  the  said  Justices 
may  order  the  treasurer  of  such  county,  city,  division,  riding,  or 
place,  to  pay  to  such  persons  as  the  said  justices  shall  direct;  and 
such  treasurer  shall,  and  he  is  hereby  authorised  and  reauired, 
Jbrihwith  to  pay  the  sum  or  sums  qf  money  so  ordered  and  directed 
to  be  paid»  to  the  person  empowered  to  receive  the  same,  and  such 
treasurer  shall  be  allowed  the  same  in  his  accounts. 

§  4.  Enacts,  that  the  court  before  which  any  indictments  may  be 
tried  under  the  provisions  qf  this  act  shall  have  the  power  to  award 
reasonable  costs  qf  trial  to  such  persons  as  may  prefer  the  said 
indictments,  and  may  order  the  treasurer  qf  such  county,  city,  di' 
vision,  riding,  or  place,  wherein  such  indictment  shall  be  tried,  to 
pay  the  sum  or  sums  qf  money  so  ordered,  to  such  persons  as  the 
said  court  shall  direct ;  and  such  treasurer  shall  and  he  is  hereby 
authorised  and  required  forthwith  to  pay  the  sum  or  sums  qf  money, 
so  ordered  and  directea  to  be  paid,  to  the  persons  empowered  to 
receive  the  same  ;  and  such  treasurer  shall  oe  allowed  the  same  in 
his  accounts. 

§  5.  Enacts,  that  this  act  shall  be  deemed  a  public  act. 
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SDi0trt0£^  {Upm  what  Goods.) 

Vide  ante,  page  707* 

QWENv.  Legh  and  another,  H.  60  Geo.  8.  and  1  Geo.  ^.SB.Sf 
A.  470.  A  tenant,  whose  standing  corn  and  growing  crops 
have  been  seized  as  a  distress  for  rent  before  they  were  ripe, 
cannot  maintain  an  action  upon  the  case  under  2W.Sf  M.  against 
the  landlord  or  his  bailiflb  for  selling  the  same  before  five  days, 
or  a  reasonable  time,  have  elapsed  after  the  seizure,  such  sale 
being  wholly  void. 


1.  c.  5* 


CtliDtnCt  {Examinations.) 

Ante,  p.776. 

JDY  Stat.  49  Geo.  3.  c.  124.  ^  4.  it  is  enacted,  that  whenever  U  shall  Any  magistrate 
ha§)pen  thai  any  pauper  is  by  age,  illness,  or  infirmity  unable  °^y  ^!^^  « 
to  be  brought  up  to  the  petty  sessions  to  be  examined  as  to  hts  or  her  ^^^^^u- 
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per  as  to  his      settlement,  U  shaU  be  lamfui  Jhr  any  one  magistrate  acting  Jbr  the 

settlement  and  district  where  such  pauper  shall  Be,  to  take  the  examination  of  the  said 

to  report  to       pauper,  and  to  report  the  same  to  any  other  magistrate  or  magis- 

Vd^  vT?V    ^^^^^  acting  Jbr  the  said  district,  and  Jbr  the  sata  magistrates  upon 

paire  636.'      '  ^^^^  report  to  adjudge  the  settlement  ^  the  said  pauper,  and  mate 

and  suspend  the  oraer  ^removal,  as  Jfidiu  ana  effectually  to  all 

intents  and  purposes  as  xf  the  said  pauper  had  appeared  before  tteo 

magistrates* 

£xanuiation  of      And  by  stat.  59  Geo.  S.  c.  12.  §  28.  it  is  ^enacted,  that  it  shall  be 

prisoners  to       laxv/ul  Jor  any  justice  of  the  peace  to  take  in  toriting  the  examin- 

their  settle-        ation  on  oath  of  any  person  having  a  wife  or  child,  who  shaU  be  a 

nicnts,  noade     prisoner  in  any  gaol  or  house  of  correction,  or  in  the  custody  of  the 

Vide  Voi.  IV.  ^^^^  9f  ^^^  ***^^  S^^^  ^^  house  of  correction,  or  who  sh<ul  be  in 

page  634."      *   ^^^  custody  of  any  constable  or  other  peace  officer,  by  virtue  of  any 

warrant  of  commitment,  touching  the  place  of  his  or  her  last  legal 

settlement ;  and  such  examination  shall  be  signed  by  such  justice 

taking  the  same,  and  shaU  be  received  and  admitted  in  evidence,  as 

to  such  settlement  before  any  justices,  Jor  the  purpose  of  any  order 

of  removal  as  long  only  as  the  person  so  examined  sluiU  continue  a 

prisoner^ 

(tf^Umitt  (Deeds.) 

Ante,  p.  777- 

See  this  case  R.  v.  Inh.  of  Castle  Morton,  E.  1  Geo.  ^.  S  B.  Sf  A.  588.     An 

^lly  stated  in  agreement  in  writing,  unstamped,  for  the  letting  a  tenement  at  a 
Vol.  IV.  Add.  ^jertain  rent,  having  been  lost :  the  court  of  K.  B.  held,  that  parol 

evidence  of  its  contents  was  not  admissible  for  the  sake  of  proving 

thereby  the  value  of  the  tenement. 

CBbtlKnce  (Entries  in  Public  Books.) 

Vide  ante,  p.  782—784. 

An  ent^n  the  Marriage  v.  Lawrence,  M.  60  Geo.  3.  3  B.  Sf  A.  U2.  Tret- 
^  ^  '  ^^  pass  for  taking  three  sacks  of  wheat.  Pleas,  the  general  issue  and 
is notevidence  ^^^cral  justifications,  in  which  the  defendant  justified  as  water 
for  them,  unless  bailiff  of  the  borough  o£  Maiden,  in  the  county  a£  Essex,  and  the 
it  be  an  entrjr  question  was,  as  to  the  right  of  the  corporation  of  that  place  to 
of  a  public  na.  certain  tolls.  At  the  trial  before  Garrow  B.  at  the  assizes  for  the 
*"^  county  of  Essex,  1819,  the  defendant,  in  support  of  his  case, 

offered  in  evidence  an  entry  from  the  books  of^^  the  corporation^ 
dated  18th  year  of  Hen.  8.  intitled,  "  Maiden  Curia  £lectioDis 
officiariorum  ibidem  tenta  die  Veneris  primo  post  festum  Epi- 
phanies domini  anno  R.  Henrici  8.  13  mo. '  The  entry  was  to  the 
following  effect :  Ij;  stated,  that  two  ships  loaded  with  coal,  had, 
on  the  17th  June  preceding  arrived  within  the  liberties  of  the 
borough ;  and  that  the  master  had,  without  any  licence  from  the 
bailiffs  of  the  borough,  and  without  paying  any  fine,  delivered 
certain  chaldrons  of  the  coal,  and,  aner  having  been  warned  of 
this  infringement  of  the  rishts  of  the  borough,  had  proceeded  to 
finish  the  delivery  of  their  careo;  upon  which  the  bailiff  and 
council  of  the  borough  assembled  in  the  MatehaU  on  the  23d 
June,  and  after  consulting  the  charter  of  the  corporation,  resolved 
to  seize  the  ships.    The  ships  having  been  seized,  their  masters, 
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William  Blocksman  and  John  Sti/ngatt,  afterwards  came  and  ad-  ^^^^^^ 
mitted  their  offence,  and  submitted  themselves  to  the  bailiff.  It 
then  stated  a  fine  of  40^.  imposed  by  the  bailiffs,  of  which  36^«j|- 
was  remitted,  and  4st  paid.  The  entry  was  signed  P.  Goldboume^ 
clericus  bmrgi  prsdicti.  The  books  in  which  this  entry  was  found 
were  the  public  books  of  the  corporation,  and  contained  the  re- 
cords, &c.  of  their  sessions,  which,  by  the  charter  of  the  borough 
they  were  entitled  to -hold.  The  learned  judge  rejected  the  evi- 
dence, and  the  plaintiff  obtained  a  verdict.  On  motion  for  a  new 
trial  on  the  rejection  of  this  evidence,  it  was  contended  that  the 
books  were  of  a  public  nature,  and  were  therefore  receivable  in 
evidence.  —  Abbott  C.  J.  It  seems  to  me  that  this  evidence  was 
rightly  rejected.  This  was  no  more  than  a  minute  made  by  a 
party  in  his  own  memorandum-book,  and  it  was,  in  fact,  making 
evidence  for  himself.  It  is  said  these  were  public  books  in  which 
this  entry  was  found ;  but  they  were  not  public  books  for  all  pur- 
poses. .  f  this  entry  had  been  of  a  public  nature,  it  would  have 
been  different ;  but  this  not  being  so,  the  rules  of  evidence  require 
that  it  should  pof  b^  received,' — BayleyJ.  'I'his  fftHs  within  the 
rule  of  evidence  which  prohibits  a  party  from  making  evidence 
for  himself.  If  a  corpora^on  filter  their  ewn  private  business  in 
die  public  court-book,  that  circumstance  wiU  not  alter  the  nature 
of  the  entry ;  for  if  the  entry  apply  to  private  transactions  alone, 
it  will  still  faJl  within  the  rule  applicable  to  private  books,  which 
cannot  be  given  in  evidence  for  the  pfirty  to  whom  they  belong. 
Holroyd  J.  The  book  in  which  the  ent^y  is  ipade  can  make  no 
difference,  for  it  will  not  make  the  entry  of  a  public  nature  be- 
cause it  is  found  in  a  public  book ;  and  if  it  be  of  a  private  na- 
ture, it  is  not  receivable  in  evidence.  Bes(  J,  concurred.  Rule* 
refused. 
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ERRATA  £T  CORRIGENDA^  VOL.  I; 

Pyig9   5.  Hoe  1.  for  •«  oljcctioii/'  rnd  » objected.*' 
29.  line  85.  add  '•  57  Gco.3.  c.  19.  $  89." 

143.  linm  8  and  g.  for  *«  (B  b)"  and  •<  (D d),"*  rnd  «  (£  •)*  tad  «*  (F 1).' 
3(M.  Kne  3.  from  bottom,  after  «'pcnoiit**  add  **  coplqjred.** 
657.  line  16.  from  bottom, for  "mighV*  R*d  •*iMgr." 
70S.  line  6.  dele  "  8  Ann.  c  14." 
-..  line  7.  dele  <«  11  G.  8.  c  19.** 
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